Civil Procedure II Outline

I. Discovery
A. Purposes: (1) preservation of info.  (2) narrow issues.  (3) eliminate “trial by ambush”
B. Scope of Discovery

i. FRCP written to allow information on all issues. Rule 26(b)(1)
1. Nonprivileged information relevant to claims or defense

2. court may order discovery of any matter relevant to the subject matter involved in the action

3. Info doesn’t have to be admissible to be discoverable, just so long as it will lead to admissible evidence.

4. However, discovery of information the other side has gathered itself is not readily available

a. Kelly v. Nationwide Mut. Ins. Co. – Interrogatories may not seek discovery of the manner the opponent’s case is to be established nor evidence which relates exclusively to his case, nor what his witnesses will testify. Not proper when calls for the opinion of the party or where info sought is not within the personal knowledge of the party interrogated.

ii. Limitations. Court may by motion or on its own limit discovery if:

1. unreasonably cumulative or duplicative

2. party seeking discovery has had ample opportunity to obtain the information by discovery in the action

3. burden or expense of the proposed discovery outweighs its likely benefit

iii. Protective Orders 26(c)
1. Marrese v. American Academy of Orthopedic Surgeons – As a threshold matter, the court should be satisfied claim is not frivolous, a pretense for predatory discovery. Court should schedule sensitive discovery last if there is other discovery P must complete to be able to resist a motion for summary judgment. In camera review and partially redacted review may be used to avoid predatory discovery.

2. Seattle Times Co. v. Rhinehart – P ordered to disclose donors (intended to kill the suit, stop people from donating). Court issued a protective order prohibiting D from disclosing this info. A protective order, on a showing of good cause, is limited to pretrial discovery and does not restrict the dissemination of the information if gained from other sources it does not offend the First Amendment.
iv. Mandatory Discovery (Rule 26(a))

1. Cummings v. General Motors Corp. – D not required to automatically disclose documents it did not intend to use. Instead of any material related to the case (old rule), only related to claims (or defenses) that party was going to make.
2. initial disclosures (14 days after conference, or 30 days after ruling)
a. potential supporting witness IDs (but not for impeachment)
b. supporting documents/things
c. insurance policy; calculation of damages
3.  expert testimony (at least 90 days before trial) Must disclose name of expert witnesses, what they’re going to say, etc.

4.  pretrial disclosures (30 days before trial)

a. tactics – Must disclose names and addresses of people who you will/may call at trial, what documents you think you’ll introduce. Other party will generally want to talk to the potential witnesses. 

b. Must initially disclose any insurance agreement which may cover party. Not admissible into evidence, but may help facilitate a settlement by taking the guess work out of financial assessment. 

c. What about financial resources of defendant?  Not permitted

v. Discovery Plan (Rule 26(f)) – Parties must confer 
C. Depositions
i. Only for perpetuations of Testimony (Rule 27)
1. In Re Petition of Sheila Roberts Ford – P wanted to depose a party to establish the appropriate D to an anticipated action. Court denied pre-complaint deposition, under Rule 27 can only get pre-complaint deposition if purpose to perpetuate testimony not to discover or uncover testimony. Means of preserving testimony which might otherwise be lost before trial.

ii. Deposition by Oral Examination (Rule 30)
1. One side sends time and place to other, usually subpoena’s witness. Officer to give oath, stenographer to take notes. 

2. Usually take depositions of people on the opposing side, other side will not ask many questions.

3. Limited to 1 day for 7 hours. One deposition per person. Limit of 10 by any party in the case. 

4. If you take the deposition of a witness who is not a party, you should subpoena them (you will be liable for expenses if they don’t show up)

5. Oral depositions are the most effective discovery methods. Get much more information, forming questions to their answers. Get to see the witness/party and how they may come across on the stand. Drawback: costly. 

6. Cannot tell a witness not to answer, even if a question is inappropriate. Three times you can: 1) information would be privileged, 2) court has made order limiting examination, or 3)you are going to go to court to ask for an order limiting scope of examination.

7. Polycast Technology Corp. v. Uniroyal, Inc. – Orders barring the taking of depositions altogether are both unusual and disfavored.

8. Wilson v. Olathe Bank – Movants have the burden to show good cause for a protective order against videotaping, no requirement regarding availability of witness for trial. Rule confers the party taking the deposition the choice of the method of recording.

a. Rule 30(b)(2) contains no requirement  regarding availability of witness. No annoyance, embarrassment, oppression, or undue burden or expense.  D has burden to show this, not P.

iii. Depositions by Written Questions (Rule 31)
1. Rare, generally for mundane questions. 

2. Can send a set of oral questions to be asked. Officer/stenographer will ask questions and record answers. Can save costs, but risky because they give advantage to the other side.
3.  Watson v. LowCountry Red Cross – In case asking for information from blood donor w/AIDS (non-party), approved written questions forwarded to donor’s lawyer, he answered, returned to parties with donor’s verification redacted.
D. Interrogatories (Rule 33)

i. only party witnesses 

1. answers must be admissible, or lead to admissible evidence 
2. under oath
ii. Benefit – cheap, duty to investigate, can ask opinion and application of law to fact
1. In Re Auction Houses Antitrust Litigation – Question was if they had a duty to compel their former employee to give information. Christie’s had power over former CEO because of indemnity clause and funds still to be paid. Must try to use these as leverage against former CEO. Party obliged to respond to interrogatories not only by providing information it has, but also the information within its control or otherwise obtainable.
iii. Drawback – cryptic answers; hard to write good questions; no non-parties

iv. 33(a) – max 25 “discrete” questions max without court order.  

1. “name, address, phone of guy” = 1 question.

2. can’t use subparts to ask multiple questions

v. In Re Convergent Technologies Securities Litigation – Contention interrogatories: where responding party feels, in good faith, that providing early answers would not contribute enough to justify the effort involved, that party should telephone or write opposing counsel to explain the basis for his position and only then enter objections w/court.
vi. OPTION TO PROVIDE RECORDS  (instead of answering question)
1. 33(d) – option to provide records 

a. IF info is in records (can’t say it “might” be in there…)

b. AND it is as easy for requestor to find (can’t do if harder for requestor to find)

c. THEN requestee can designate with specificity where the answer is, rather than answering.
E. Production (Rule 34)

i. Request has to be in writing, other party has to answer. Must designate the document you want, but you can do it by category.
ii. Electronic Discovery Rule 34(b)(2)(E) person can ask for electronic discovery and specify the form
1. Zubulake v. UBS Warburg LLC – For discovery requests, court should consider cost-shifting only when data relatively inaccessible, determine what data may be found on the inaccessible media. Should consider: 1) extent to which the request is specifically tailored to discover relevant information, 2) availability of such information from other sources, 3) total cost of production compared to amount in controversy, 4) total cost of production compared to resources available to each party, 5) relative ability of each party to control costs and its incentive to do so, 6) importance of the issue at state in the litigation, and 7) relative benefits to the parties of obtaining the information.

F. Physical and Mental Examination (Rule 35)

i. Need (1) good cause and (2) the issue has to be in controversy. When P claiming injury, he puts the issue in controversy. D who asserts mental or physical condition as a defense to a claim puts the issue in controversy. If witness said they saw accident from 50 ft. away, can’t order eye exam because issue is not in controversy

1. Schlagenhauf v. Holder – In requiring mental and physical examinations, movant required to affirmatively show that each condition to which an examination is sought is really and genuinely in controversy and that good cause exists.

G. Requests to Admit (Rule 36)

i. Primarily to get rid of issues. Deny, admit, or explain. A failure to respond is taken as an admission. 

ii. Have to bring this up at trial.

iii. Very weak sanction, simply that you get the expenses of proving the matter which other person refused to admit.

H. Duty to Supplement Responses (Rule 26(e))

i.  duty to correct or supply new information
1. applies to mandatory disclosures (26(a)(1)-(3))

2. Interrogatories, requests to admit, etc.

3. does not apply to depositions – (they are “what you know at the time”)
ii. Problem:  defining “new”
iii. Sanction:  failure to supplement usually bars you from producing that evidence. 
1. but if that evidence would have helped your opponent, then you don’t care!
I. Use of Discovery at Trial (Rule 32)
i. anything admissible under the normal rules of evidence

1. any statement of a party can be used only by adverse party 

2. any inconsistent statement of a non-party witness for impeachment
ii. May use deposition if party is unavailable (unless absence was procured by party that wants to use the deposition)
1. Battle v. Memorial Hospital at Gulfport – P and D took deposition of expert witness, wanted to use deposition at trial where witness not available. Court said D’s motive for questioning at deposition was similar to motive at trial, deposition was admissible.

J. Work Product Doctrine (Rule 26(b)(3))
i. obtainable ONLY on showing of (1) substantial need, (2) no undue hardship
ii. court shall protect impressions, conclusions, opinions, theorie
1. Hickman v. Taylor – Production sought of documents prepared by D’s attorney after claim had arisen. General policy against invading the privacy of an attorney’s course of preparation is so well recognized and essential to the working order of the legal system that burden rests on the party seeking to invade that privacy to establish adequate reasons to justify production through subpoena or court order. Even when disclosure for good cause, should protect against impressions and theories of lawyer being divulged. Here, oral statements made to attorney by witnesses (in mental impressions or memos of attorney) not subject to production.

2. Upjohn Co. v. United States – Purpose of attorney-client privilege to encourage full/frank communication between client and lawyer, sound legal advice (which is in the public interest) depends on lawyer being fully informed. Privilege protects disclosure of communications (and documents containing/revealing communications, but not disclosure of underlying facts by those who communicated with the attorney.

iii. Experts 

1. Krisa v. Equitable Life Insurance Society – When attorney gives work product to expert witness, documents produced by expert witness embodying core work product privileged. Most effective way to discredit an opposing expert is the presentation of one’s own credible expert.

iv. Exceptions:

1. A party can always get a copy of his or her own statement

2. A person not a party may always get a copy of a statement they made

v. Rule 37(b)(2)(a) lists sanctions

1. Cine Forty-Second Street Theatre Corp. v. Allied Artists Pictures Corp. – Where gross professional negligence has been found, the full range of sanctions may be marshaled. Litigant chooses counsel at his peril, counsel’s disregard of his professional responsibilities can lead to extinction of his client’s claim.

II. Case Management

A. Pretrial Process (Rule 16)

i. Historically, idea of pretrial conference wasn’t part of judge’s job. Judge was impartial, detached, independent.

1. Purpose of pretrial conferences was to decide limit on discovery, timeline, etc.

2. Courts expanded to try to clear docket. Urged settlements between parties. Concern about judges handling pretrial conferences and arbitration being prejudiced when trial comes.

3. Court can hold as many pretrial conferences as it wants. Each party must have an attorney authorized to make stipulations and admissions.
ii. 26(d), (f) – discovery must be planned early on (between parties)
iii. 16(a)-(c) – pretrial conference (parties and judge)
1. expedition, control, efficiency, quality, settlement
iv. 16(d) – final pretrial conference 
1. at least one layer with authority must be present
v. 16(e) – final pretrial order 
1. generally binding on trial proceedings (only modified to prevent “manifest injustice”)
a. Velez v. Awning Windows, Inc. – A party who seeks to be relieved from a court-appointed deadline has an obligation, at a bare minimum, to present his argument for relief to the ordering court. An unexcused failure to do so constitutes a waiver. Appellate review of a d.c.’s case-management decisions is solely for abuse of discretion.
b. Payne v. S.S. Nabob – Witnesses not listed in pre-trial memorandum and report not allowed to testify. Pretrial report drawn, signed and filed by the judge complies with the requirements of Rule 16. It reduces the action to essentials, eliminated surplusage, enabled the parties and the court to prepare for a trial of the stated issues and named witnesses.
2. supersedes pleadings (if there are different issues raised)
vi. Rule 37 Sanctions Apply

1. Nick v. Morgan’s Foods, Inc. – Party sanctioned for not participating in good faith in an ADR process. D.C. has explicit authority to require pretrial conferences to improve quality of the trial through more preparation or to facilitate the settlement of the case. D.C. has discretion to impose sanctions, client may be sanctioned for the actions of its counsel. Not an abuse of discretion where sanctions are proportional to the abuses at issue.

III. Adjudication Without Trial
A. 3 STAGES 
i. Attacks on pleadings.  Rule 12(b), (c).  
ii. Summary Judgment.  Attacks ability to prove/disprove a trial.
iii. Judgment as a Matter of Law.  Attacks on sufficiency of proof at trial
1. Directed Verdict – nothing for jury to decide
2. Judgment Not Withstanding the Verdict – shouldn’t have gone to jury
B. Attacks on the pleadings:

i. 12(b)(6) – motion to dismiss for failure to state a claim (rare, b/c amended)
ii. 12(c) – j/t on the pleadings
iii. 12(f) – motion to strike

C. Summary Judgment (Rule 56)

i. Evidence weighed in light most favorable to non-movant.
1. if movant can then still show that there is no factual dispute, he wins summary j/t
2. non-movant can withstand summary j/t by showing a genuine issue of material fact 
a. mere allegations / denials are insufficient; it requires specific facts 
ii. Burden of Proof

1. P -> evidence 0 -------A----------------------------------B------------( infinity (Between A and B, goes to Jury)

2. A = burden of production. Party with burden of production must introduce enough evidence to get to the jury. Unless party meets burden of production, there is nothing for jury to decide. In determining if evidence is enough, don’t evaluate the evidence. Must be sufficient evidence such that a reasonable jury could find for the plaintiff, forgo any evidence D might put in.

3. B = Burden of persuasion. Party has presented enough evidence that no reasonable jury could find against them. Usual standard is more probable than not (for jury), some by clear and convincing evidence.
4. Normally, P has burden and D moves for Sj/t (claiming insufficient evidence).
a. these are easy cases.  Adickes (but wrong); Celotex, …
· Adickes v. S.H. Kress & Co. – wrongly decided – court, responding to civil rights violation, doesn’t grant S j/t for D restaurant. P claims violation; court should have granted S j/t for D: P didn’t meet burden of production (P only had circumstantial evidence of conspiracy – presence of officer in restaurant before arrest)
b. D must show that P hasn’t even met burden of production. 
· D can’t just say “put up or shut up” – 
· must show through interrogatories, depositions that there is no evidence.
· Celotex Corp. v. Catrett – Party seeking summary judgment always bears the initial responsibility of informing the court of the basis for its motion. Where the nonmoving party will bear the burden of proof at trial on a dispositive issue, a SJ motion may property be made in reliance solely on the pleadings, depositions, answers to interrogatories, and admission on file. D can trigger P’s obligation to show he can meet burden of production in two ways: can have witnesses (D) or can simply say we’ve tried to find out what you have (depositions, interrogatories, etc.) but you haven’t shown you can present. Basically turned around Adickes. Can’t just come in for all cases and claim this, have to point to record and say where there is a lack of evidence. Don’t have to have overwhelming evidence, just enough to get it to a jury
c. Sometimes, P has burden and P moves for Sj/t
· harder cases.  P movant has a higher burden than D movant.  
· P has burden of persuasion – enough to convince a fact-finder 
· Unusual (e.g., Cross) – production met; persuasion not (witness can be disbelieved)
· Cross v. United States – Summary judgment is particularly inappropriate where the inferences which parties seek to have drawn deal with questions of motive, intent, and subjective feelings and reactions.

· But possible (e.g., Lundeen) –objective evidence was essentially irrefutable
· Lundeen v. Cordner – Where P has the burden of showing there is not genuine issue of fact, clear and uncontested affidavits from a non-interested third party who is the only person in a position to be aware of a factual situation (uncontradicted) can serve as the basis for summary judgment. While D wanted chance to cross-examine, there being no positive showing that witness’s testimony could be impeached or that he might have additional testimony valuable to D, summary judgment was properly granted.
· unimpeached, uncontradicted, disinterested witnesses
d. Use evidentiary standard required as if it had gone to a jury
· Anderson v. Liberty Lobby, Inc. – – for libel, proof that is required by clear and convincing evidence.  In viewing evidence presented for motion of summary judgment, judge must view evidence through a prism of the substantive evidentiary burden. Here, “summary judgment inquiry as to whether genuine issue exists will be whether evidence presented is such that a jury applying that evidentiary standard (clear and convincing) could reasonably find for either the plaintiff or defendant

D. Judgment as a Matter of Law (Rule 50)

i. same standard as S j/t.  (based on actual evidence, rather than preview of evidence)
ii. 50(b) – motion automatically reserved for post-jury IF requested at end of evidence.
1. Solves Amend. 7 problem:  can’t review jury verdict
a. so must ask before, and court reserves decision until after -- legal fiction.
b. even if court denies before, it can still be renewed after.
c. Galloway v. United States – U.S. Const. amend. VII preserves the basic institution of jury trial in only its most fundamental elements, not the great mass of procedural forms and details.

d. Baltimore & Carolina Line, Inc. v. Redman – Trial court reserved its ruling on D’s motion for directed verdict, verdict for P. Reversing verdict for D, not new trial doesn’t violate 7th Amendment because at common law there was a well-established practice of reserving ? of law until after jury verdict, where it could make ultimate dispositions of the case (entering verdict or judgment for on party where jury gave verdict to another).

iii. 3 stages: (1) at end of P’s case, (2) at end of all evidence, (3) after jury verdict (most popular).
iv. Denman v. Spain – JNOV (judgment non obstante veredico)for D:  P can’t meet persuasion b/c no actual evidence that D caused accident. P’s only case was a string of inferences (rain + speeding 200 yds away = caused accident). But no evidence that D ever crossed the center line. By the use of metaphysical learning, speculation and conjecture, one may reach several possible conclusions as to how the accident occurred. However such conclusions could only be classed as possibilities; and this Court has many times held that verdicts cannot be based on possibilities.
v. 2 times a court can look at the evidence the D puts in when directed verdict against the P asked: not based on witnesses but turns on deed/contract, when D helps the P

vi. Rogers v. Missouri Pacific R. Co. – P is RR worker, told to go along path next to RR and burn weeds, told to watch for hotboxes on the train, slipped and fell. FELA – abolished contributory negligence, assumption of risk, etc. for employment cases. If there was any fault on the part of the employer they could collect. Court said evidence sufficient to support the jury finding for the petitioner, no JNOV.

vii. Hartwig Associates, Inc. v. Kanner – D has burden (affirmative defense – misrepresentation); P moves (reverse situation). Evidence viewed in the light most favorable to the party against whom the motion is made. A court should direct a verdict only if there is no credible evidence to sustain a verdict in favor of the party against whom the motion was made. Here, D failed to present evidence on an element of misrepresentation defense so directed verdict appropriate.

E. Dismissal

i. 41(a) – voluntary dismissal 
1. by plaintiff before answer/SJ, or by agreement of parties… automatic
a. once without prejudice; second dismissal is with prejudice

b. at any other time… only by court.
ii. 41(b) – involuntary dismissal 

1. penalizing plaintiff for failure to prosecute (with prejudice)

a. delay, failure to comply with rules/orders, failure to appear/respond

iii. Why voluntary?

1. settlement, reconciliation, mistake (e.g., brought in wrong place), get new judge 

iv. Involuntary

1. rare (penalizes client b/c of lawyer’s mistake), but rarely overturned
F. Default Judgment (Rule 55)
i. (a) – entry for failure to plead or otherwise defend
ii. (b) – judgment
1. by clerk – if for sum certain 
2. by judge
a. facts taken as if admitted by D
b. damages/relief not admitted; judge decides (limited to pleading – 54(c))
c. hearing – 3 days notice to defaulting party.
· jury (rare) if necessary for determining damages.
iii. (c) – setting aside for good cause – courts will readily set aside (they don’t like defaults)

iv. Coulas v. Smith – D did plead the merits, just didn’t show up for trial. Defaults entered for failure to answer. Failure to appear the trial still proceeds, evidence heard, and a judgment on the merits entered. Therefore 3-day notice requirement not applicable.
IV. Trial
A. Right to Trial By Jury

i. 7th Amendment right to a jury trial applies to federal, not state governments.”Shall be preserved.”  Preserves the right as it existed at common law.

ii. Question is whether in 1791 you would have gone to a court of law or court of equity. No jury trial for equity

1. Beacon Theatres, Inc. v. Westover – Fox was seeking declaratory relief and injunction against Beacon, who filed an Antitrust case. (Race-to-the-courthouse gambit – get there first and ask for the relief you want) Asking for equitable relief, Beacon’s compulsory counterclaim seeks damages. Concerned about res judicata, fact decided by judge is binding any later jury. Question is what is tried first. No clause that says there is a right to a non-jury trial, but 7th Amendment says right to jury trial. Must try the overlapping issues of law and equity before a jury.
2. Dairy Queen, Inc. v. Wood – Beacon Theatres applies even if the legal issue is incidental to equitable issues. Any legal issue for which trial by jury is timely and properly demanded must be submitted to a jury.

3. Katchen v. Landy – In Bankruptcy cases, a specific statutory scheme contemplates prompt trial of a disputed claim without the intervention of the jury, resolving equitable claims first even though results might be dispositive of the issues involved in the legal claim.

4. Ross v. Bernhard – Shareholders derivative suit (equity suit). Asked for a trial by jury. “The right to a jury is not forfeited merely because the stockholder’s right to sue must first be adjudicated as an equitable issue triable to the court.” Asking for damages, a legal remedy.  Look to underlying case, are you suing for damages (legal) or equitable relief?

iii. Non-common law cases: look to what type of case it would have been in 1791, look at what type of relief party is seeking. Use these to determine whether equitable or legal in nature. 2nd factor in test is more important.

1. Curtis v. Loether – housing discrimination didn’t exist at common law. what would it have been?  tort ( damages ( legal. Relief sought, actual and punitive damages, traditionally law.

2. Atlas v. United States – – Congress has the power to set up a special body to penalize, not a case in the same sense. It is a government, public rights exception. No jury required.

3. Chauffeurs, Teamsters and Helpers Local 391 v. Terry – – P, union members, sued union for breach of duty of fair representation in collective bargaining. No similar action in 1791. Tried to say it was like malpractice, but court rejected it. Relationship is much more like a trustee/beneficiary, has an obligation to have beneficiaries interests at heart. Trustee action would have been a suit of equity in 1791. However, nature of relief sought was monetary damages. However, it’s a legal issue whether employer owed employees something (necessary for them to collect) so should be a jury trial.

4. City of Monterey v. Del Monte Dunes - laws which curtailed ability of landowner from using the land as they would like. Not like a condemnation case (as argued), it’s more like a tort case asking for damages (jury trial).

B. Question for Judge or Jury?
i. Markman v. Westview Instruments, Inc. –– patent case. Is interpretation of patent claim reserved for the court or the jury? Why should a judge decide: 1)Uniformity of decisions, 2)Distinction between basic facts and ultimate facts (interpretive)

ii. Dobson v. Masonite Corp. – Q:  goods or services?  (statute of frauds applicability turns on this Q) 5th Cir:  jury decides (element of “reasonableness”).  wrong (Fried.) – interpretation of statute of frauds should be judge
C. Selection of Judge v. Jury Trial

i. Tactical Considerations 
1. cost of jury – time, juror stipend/travel/meals
a. demanding jury may induce settlement
2. convenience of judge – eliminate parts of trial, flexible schedule
a. can tailor tactics to judge’s hints / personality
ii. Demand and Waiver
1. 38 - must demand within 10 days.

a. courts have discretion to order jury trial after 10 days, but rare.
D. Selection of Jury

i. Size Rule 48
1. At least 6 but no more than 12 members. Unanimous verdict.
a. Colgrove v.Battin – 6 jurors satisfies 7th amendment guarantee of trial by jury
E. Empanelling
i. § 1863. Plan for random jury selection

1. voting records form master list

a. supplemented by licensing, utilities, taxes, phones, welfare / Soc.Sec.
2. random group selected from list
a. may be “on call” for months, or just req’d to appear for 1 day
b. “venire” (group of potentials) selected from that group
c. each potential juror is questioned (“voir dire”) and may be excused
3. challenges ensue until final jury selected
ii. §1863(5) – exemptions (must request exclusion)
1. undue hardship /extreme inconvenience
2. volunteer safety personell
iii. §1863(6) – exclusions (won’t be called)
1. military, fire/police, gov’t officers
iv. Thiel v. Southern Pacific Co. – can’t automatically exclude a class of people (daily wage-earners). They can individually request exemption for hardship. Such an exclusion cannot be justified without doing violence to the democratic nature of the jury system.

v. Galloway v. Superior Court – Blind persons cannot automatically be excluded. With reasonable accommodations, a juror who might otherwise not be able to serve in a case may be qualified to do so. (e.g., sign language interpreters for deaf)

F. Selection
i. 2 types of challenges:  
1. for cause (unlimited for bias, prejudice, distraction) (courts reluctant) (Flowers)
a. Flowers v. Flowers – child custody case. Juror is asked if she were told the mother had a drink occasionally. Juror said she didn’t approve. Judge allowed her to sit, appeals court said she was clearly biased, she knew the people in the case, the drinking thing, etc. Bias or prejudices extend not only to parties but also to subject matter of litigation. For bias, it must appear that the state of mind of the juror leads to the natural inference that he will not or did not act with impartiality. Prejudice = pre-judgment.

2. peremptory (3 per side for any reason) (Edmonson, Jeb)
a. Edmonson v. Leesville Concrete Company, Inc. – Used preemptory challenges to remove black jurors (final jury 11 white, 1 black). P asked for a race neutral explanation from the D after he challenged it. All you need to do to challenge is to show an inference of discrimination. D claimed bias needs state action, but Court said the whole process is a governmental operation and is still a state action even though they delegate some power to the litigants. It is the juror’s rights that are being violated. However, party is allowed to raise the issue on behalf of the juror. No preemptory challenges for race.

G. Jury Instruction

i. must ask for a particular jury instruction, if you don’t object to a jury instruction you can’t argue it.

ii. Kennedy v. Southern California Edison Co. – Actual words of the instruction improper, but the idea of the instruction is correct within the law. What happens when a party asks for an instruction on an issue when the instruction is not correct?  If inaccurate instruction is asked for but not objected to. Why isn’t it the duty of the judge? It would be too onerous for the judge, too many potential instructions. Most courts are reluctant to say the judge has a positive duty, though when called to his attention he should catch it.

H. Verdicts (Rule 49)
i. 3 types of verdicts
1. general – who wins, and if P, how much?  (most common, by far)
a. pro:  leave it to people, harder to reverse; con:  vague, too much leeway
2. special – 49(a).  jury answers questions, judge determines verdict based on answers
a. pro:  good for complex cases; con:  hard to draft well
3. general with interrogatories – 49(b).  simple questions + verdict
a. pro:  check consistency, clear answer for each part (for future litigation)
b. con:  inconsistencies ( problems
·  answers and verdict consistent ( verdict entered
·  answers inconsistent with verdict (Nollenberger)
· (i) follow answers, (ii) send it back, (iii) new trial
· answers internally inconsistent: 
· (i) send it back, (ii) new trial
c. Nollenberger v. United Air Lines, Inc. – jury asked questions and a general verdict. Damages were different than the answers to the interrogatories. Judge modified damages to match answers (Interrogatory answers control over general verdict). Appellate court said the jury is not limited to the questions asked in determining damages

I. Findings by the Court (Rule 52). 

i. What is the obligation of the court when it makes a decision? Judge has to do a statement of facts and conclusions of law.  A way of telling what exactly was decided, whether for appeal or res judicata purposes.

ii. Roberts v. Ross – Judge asked attorneys to write decisions, took it and signed it. How does the attorney know why the judge decided in his favor? Purpose is to require the trial judge to formulate and articlulate his findings of fact and conclusions of law so parties and court on appeal may be fully informed as to the basis of his decision when it is made.

V. New Trial

A. Motion for a New Trial (Rule 59)
i. Motion for new trial must be filed no later than 10 days after the entry of judgment

ii. Grounds (Rule 60)

1. Harmless Error Disregarded (Rule 61)
2. Incoherent Verdicts
a. Magnani v. Trogi – Wrongful death action & recovery of medical/funeral expenses. Expenses damages go to widow, wrongful death are proportionally distributed to widow and dependants of deceased. Jury found one lump sum of damages. Judge ordered a new trial. P didn’t want new trial, wanted all damages treated as wrongful death. Impossible to re-assemble jury and instruct them to correct the error in the form of verdict, so it was not an abuse of discretion for the judge to grant a new trial.

b. Robb v. John C. Hickey, Inc. – Jury found contributory negligence on P’s part, but also awarded damages to plaintiff. Contradictory verdict. D wanted verdict set aside. If intent of the jury is clearly, sufficiently and convincingly apparent, the court should mould an informal verdict to render it formal and effective. Where the verdict is uncertain or ambiguous, it cannot be moulded. The court will not substitute its verdict in place of the jury’s.

3. Jury misconduct

a. Hukle v. Kimble – Each jury member put a $ amount of damages out, added them up and divided by 12. (Quotient verdict) Possibly ok if they used it as a starting point for debate/discussion of proper damages, but in most cases quotient verdicts not allowed
b. McDonough Power Equipment, Inc. v. Greenwood – Juror answered a question incorrectly during juror selection. Found out after trial. “To obtain a new trial in such a situation, a party must first demonstrate that the juror failed to answer honestly a material question on voir dire, and then further show that a correct response would have provided a valid basis for a challenge for cause.”
4. Insufficiency of Evidence

a. in ordering new trial, judge can weigh evidence and witness credibility 
· (can’t do that in JAML)
b. if “no reasonable person” could find as jury did ( new trial
c. Aetna Casualty & Surety Co. v. Yeatts – Where substantial evidence in support of P, judge may not direct a verdict against him even though he may not believe his evidence or think the weight is on the other side.  He may set aside a verdict supported by substantial evidence where in his opinion it is contrary to the weight of the evidence to prevent a miscarriage of justice. Granting or refusing a motion for a new trial is a matter of discretion for the trial judge, not reviewable save for exceptional circumstances.

5. Conditional New Trials

a. Common Law conditional new trials
· additur – D must agree to higher damages, or new trial
· traditionally unconstitutional – can’t go outside what jury gave
· remittitur – P must agree to lower damages, or new trial
· traditionally allowed – still within what jury gave
b. NOW, both are allowed in states (and federal courts will likely come around)
· Fisch v. Manger – Additurs/remititur case. NJ S. Ct. held both remittitur and additur constitutional, serve laudable purpose of avoiding a further trial where substantial justice may be attained on the basis of the original trial. (differs from SCOTUS opinion on additur)

c. Setting amount
· in theory, judge should adjust jury verdict as little as possible.
· in practice, judge will decide “fair” amount
6. Partial New Trials

a. new trial for damages only may be allowed, but new trial for liability only is not allowed.
b. rare – should just give new trial for both b/c they’re intertwined.
c. Doutre v. Niec - Trial about hair dressing standard of care. Judge thought amount was fair, question about liability. Judge granted new trial on liability but let damages stand. Justice requires that the jury which determines the liability or lack of it should have the responsibility for measuring any damages

iii. Rule 60. Outer limit of 1 year for grounds listed in Rule 60. However, must move expeditiously. If you wait for months, they’ll throw you out. 

1. 60(a) allows court to correct a clerical error, no time limit within 60(a)

2. 60(b) is 6 grounds for setting aside judgment

a.  mistake, inadvertence, surprise, or excusable neglect; 

· Briones v. Riviera Hotel & Casino – Pro se P failed to respond to motion, granted motion. P appealed. For rule 60(b), excusable neglect should consider (1) the danger of prejudice to the opposing party, (2) the length of delay and its potential impact on the judicial proceedings, (3) the reason for the delay, (4) whether the moving party acted in good faith.

b. newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial under Rule 59(b); 

· Patrick v. Sedwick – Medical malpractice, tried to get new trial because new treatment would ameliorate plaintiff’s injuries. Lost, newly discovered evidence must exist at the time of the trial.

· Swift Agricultural Chemical Corp. v. USAMEX Fertilizers, Inc. – patent infringement case, new technique for measurement of reaction time proved D did not infringe. Court said since reaction time existed and only the means of measuring it was not at the time of trial it was allowable as newly discovered evidence

c. fraud (whether previously called intrinsic or extrinsic), misrepresentation, or misconduct by an opposing party; 

· Smith v. Great Lakes Airlines, Inc. – P claimed D sold airplane not properly equipped, had to have it inspected/repaired as claimed. FAA official perjured himself, tried to get new case because he was defrauded. Judge said you can’t get a new trial just because you weren’t prepared when witness was on the stand, should have been ready to meet all the issues in the case (intrinsic fraud). Intrinsic fraud was said to be that which the trial itself is designed to discover. Extrinsic fraud  prevents a litigant from making a claim or defense, saying a witness is dead when he really isn’t.

· Hazel-Atlas Glass Co. v. Hartford-Empire Co. – fraud on the court case, patent case where D offered a law review article supposedly written by a disinterested party but actually prepared by D. Tampering with the administration of justice in the manner indisputably shown here involves far more than an injury to a single litigant. It is a wrong against the institutions set up to protect and safeguard the public, institutions in which fraud cannot complacently be tolerated consistently with the good order of society.

d. the judgment is void; 

e. the judgment has been satisfied, released, or discharged; it is based on an earlier judgment that has been reversed or vacated; or applying it prospectively is no longer equitable; or 

f. any other reason that justifies relief.
VI. Appellate Review

A. Why do we have a final judgment rule? Prevent piecemeal appeals, used to harass and extend costly litigation. Party who wants to appeal early might win, something like discovery looks important but may prove harmless. However, if you have to wait to appeal an important issue you may have to repeat the entire trial.

B. 1292(e) allows S. Ct. to make rules that allow interlocutory appeals, only done it once (class certification)

C. §1291 -- appellate jurisdiction from final j/t
i. Liberty Mutual Insurance Co. v. Wetzel – Title VII discrimination case, P asked for summary judgment on the issue of liability, court agreed there was discrimination but hadn’t granted relief, D appealed. Court said not a final judgment, liability and relief are NOT separate claims. Until final decision is made, no right to appeal.

D. Exceptions (among others) (technically “interpretations” not exceptions)
i. §1292(a)(1) – injunctions
ii. §1292(b) – discretionary (certified controlling issue)
iii. 54(b) – multiple claims

1. Sears, Roebuck & Co. v. Mackey – District court judge may exercise its discretion to decide matters can be decided independently and the decision is therefore a final one. Appellate court can refuse to hear it, but great deference is given to trial court

2. Cold Metal Process Co. v. United Engineering – if court certified it is separate and final, appeal is appropriate even if counterclaim had not been decided

iv. collateral orders

1. Cohen v. Beneficial Industrial Loan Corp. – Rule in state had a provision you had to post a bond in a shareholder derivative suit, district court denied request to make P post bond. Has nothing to do with who wins or loses the case, has to do with whether or not they can collect at the end of the case. Held order appealable because it is a final disposition of a claimed right which is not an ingredient of the cause of action and does not require consideration with it. However, practically appeal does no good (can’t retroactively make them post a bond). 3 part test: 1) order must conclusively determine the disputed question, 2) resolve an important issue completely separate from the merits of the action, and 3) must be effectively unreviewable on appeal from a final judgment.

2. 3 part test: 

a. order must conclusively determine the disputed question

b. resolve an important issue completely separate from the merits of the action

c. be effectively unreviewable on appeal from a final judgment.

3. Lauro Lines S.R.L. v. Chasser – denied appeal from denial of motion to dismiss because of forum selection clauses on tickets. Doesn’t fall into Cohen exception for collateral orders because it is not effectively unreviewable on appeal from a final judgment. (3rd part of test)

4. Van Cauwenberghe v. Biard – denial of motion to dismiss on forum non conveniens is not a collateral order subject to immediate appeal.

v. United States v. Nixon – S. Ct. allowed appeal to order that the President produce tape recordings, to require the President to disobey a court order to trigger mechanism for review would be unseemly and “present an unnecessary occasion for constitutional confrontation between two branches of government.

vi. All but details remain

1. Budinich v. Becton Dickinson & Co. – Courts and litigants are best served by the bright-line rule, which accords with traditional understanding, that a decision on the merits is a “final decision” for purposes of § 1291 whether or not there remains for adjudication a request for attorney’s fees.

vii. Pragmatic Finality

1. Gillespie v. United States Steel Corp. – man fell of ship, drown. Wife brought state claims, etc, on behalf of brothers and sisters of deceased and herself. Tossed out everything but Jones Act, threw out brother and sister case. Appealed, trial court took case, decided on merits. S. Ct. appeal for lack of jurisdiction. S. Ct. says could have been final judgment because separate parties & severable claims.  “We think that the questions presented here are equally fundamental to the further conduct of the case.” May say this case was wrong on the law.

2. Coopers & Lynbrand v. Livesay – decision not to certify an action as a class action. In theory, named plaintiff can go on. However, this is the death knell for this case because one plaintiff doesn’t have enough damages to continue. Not a final decision, “death knell” doctrine would provide a one-sided ability to review available only to plaintiffs

viii. Mandamus

1. La Buy v. Howes Leather Co. – Mandamus order from 7th Cir. to district court, judge who had heard all preliminary actions referred antitrust case to Master b/c he didn’t have room on calendar for 6-weeks trial against parties wishes. All Writs Act – lets higher court issue writs to lower court, but no standard. Would amount to appeal. Limited by jurisdiction. Justified in using mandamus when there is abuse of the judicial role, only in extreme cases.

2. Schlagenhauf v. Holder – Judge ordered 9 physical exams, writ was appropriately issued because there was an usurpation of judicial power or clear abuse of discretion. How can you appeal after examinations are done?

3. In Re Cement Antitrust Litigation – Five general guidelines for determining whether mandamus is appropriate remedy in a particular case: 1) whether the party seeking the writ has no other adequate means, such as direct appeal, to attain the relief he desires, 2) whether the petitioner will be damaged or prejudiced in a way not correctable on appeal, 3) whether the DC’s order is clearly erroneous as a matter of law, 4) whether the DC’s order is an oft repeated error, and 5) whether the DC’s order raises new and important problems or issues of law

ix. Discretionary Appeal

1. §1292(b) – discretion to hear novel “controlling questions of law” to advance termination of case.

a. trial court has discretion (whether to certify)

b. app court has discretion (whether to take)
2. Atlantic City Elec. Co. v. General Elec. Co. – Denied application for appeal certified by DC because if the DC is in error in sustaining objections to interrogetories the defendants will have full opportunity in the event of an adverse judgment to have it corrected upon appeal of final decision.

E. Scope and Timing of Appeal

i. 30 days to appeal from final decision.  (see FR 58)

1. NO EXCEPTIONS (jurisdictional).  but, trial court can extend for “excus. neglect”

F. SCOPE
i. Issue must be (i) raised, (ii) in record, and (iii) objected to.
1. J.F. White Contracting Co. v. New England Tank Industries – Court of Appeals cannot consider an issue on appeal that was neither pleaded as an affirmative defense nor had it “raised, considered nor passed upon in the DC.”
2. (exception = plain error)

ii. Harmless Error - §2111, FR 61
iii. Appeal by Winning Party

1. Electrical Fittings Corp. v. Thomas & Betts Co. – A party may not appeal from a judgment or decree in his favor for the purpose of obtaining a review of findings he deems erroneous which are not necessary to support the decree. However, can ask for a direct reformation of the decree (eliminating improper special decree).

2. Partmar Corp. v. Paramount Pictures Theatre Corps. – It is only when a finding of law or fact is not necessary for a decree that the prevailing party may not appeal and the finding does not form the basis for collateral estoppel.

iv. Non-party Appeal


1. Bunting v. Mellen - denied certiorari, prayer at dinner for military college. Superintendant retired by the time suit came, court held immune under law (no damages). Had to make a finding before you could go to question of damages, having made that finding isn’t it a binding finding and appeal should have been permitted. Could a new superintendant appeal? Nonparty can likely appeal if the would-be appellant can show significant involvement with the judgment, plausible reasons for not becoming involved earlier, a risk that its interests will not be adequately protected by the parties, and a lack of untoward interference in the affairs of the parties.

v. International Ore v. SGS Control Services, Inc. – Sued for breach of contract and negligent misrepresentation. Trial court says yes to negligence, no to contract. App. Ct. said no to negligence, yes to contract. General rule that the appellee may seek to sustain a judgment on any grounds with support in the record. Only neg. was appealed, but could bring in the contract because it was grounds for sustaining the judgment. Also, the contract claim was for more damages than negligence, P tried to recover for more than original judgment. Court said it may not seek to enlarge its rights (damages) when he did not cross-appeal.

G. Standard of Review of Fact

i. Review standards (app. ct. can’t reverse simply b/c they disagree)
1. of jury:  “no reasonable person could have found”
2. of judge:  “clearly erroneous”
a. Corcoran v. City of Chicago  - Appellate courts may review error of fact, in that the judgment, decree, or order appealed from is not sustained by the evidence or is against the weight of the evidence. There was a practice at common law which authorized courts exercising appellate jurisdiction to set aside verdicts on the grounds the findings of fact were not supported by the evidence.

b. Pullman-Standard v. Swint – Appellate court can reverse district court’s finding of fact if it is “clearly erroneous” under Rule 52.  In Title VII case where question is “intent to discriminate”, S. Ct. said pure question of fact, no exceptions or categories of facts, so clearly erroneous standard applies.

ii. 52(a) – witness AND documentary evidence reversed only if “clearly erroneous”
1. Inwood Laboratories, Inc, v. Ives Laboratories, Inc. – Court said not necessary showing of fact, Appellate Court reversed saying evidence clearly sufficient, S. Ct. reversed again. App. Ct. was bound by the “clearly erroneous” standard, unique opportunity afforded trial court judge in evaluating the credibility of witnesses and to weigh the evidence. App. Ct. must have the “definite and firm conviction that a mistake has been committed.”

iii. constitutional matters are de novo.
1. Bose Corp. v. Consumers Union of United States, Inc. – “actual malice” found by trial court, App. Reversed, held review of actual malice not limited by “clearly erroneous”.  S. Ct. affirmed, because it is a constitutional doctrine and values protected by the rule, court must exercise review to preserve the precious liberties established and ordained by the Constitution. The convincing clarity required to strip the utterance of First Amendment protection is not merely a question for the trier of fact. Constitutional question supersedes clearly erroneous standard.

H. Appeal of Right v. Discretionary

i. right of appeal to intermediate appellate court 
ii. highest court has discretion.
1. §1254 – S. Ct. has certiorari discretion
a. Dick v. New York Life Insurance Co – S. Ct. was given the discretionary power to grant certiorari in diversity cases appealing to the appellate court, to be exercised if some question of general interest, outside the limited scope of an ordinary diversity litigation, was also involved. Only in cases of gravity and general importance or to secure uniformity of decision should the certiorari power be exercised.

b. Harris v. Pennsylvania R. Co. – The practice of the Court in allowing four of the nine votes to control the certiorari docket is well established and of long duration. Without it, the vast discretion afforded in granting and denying certiorari might not be tolerable.

2. §1257 – S. Ct. can take (Constitutional, federal statutory) cases from states
a. only from highest state court.
b. Cox Broadcasting Corp. v. Cohn – requirement of finality applied in a “pragmatic” rather than a “mechanical” fashion, upheld appeal of state decision because decision was final as to the federal issue.

VII. Res Judicata and Collateral Estoppel

A. Res Judicata – Claim preclusion

i. Initial case must have final judgment issued on the merits. Fact that there is an appeal doesn’t affect claim preclusion. 

ii. Original party or in privity w/original party. 

iii. Claim Preclusion – not just all claims that were raised, but all that could have been raised.

1. Rush v. City of Maple Heights – brought claim first for property damage, after recovery tried to bring second suit for personal injury. Said could have raised it in the first case, claim preclusion applies

2. Matthews v. New York Racing Association, Inc.. – Brought 1 claim (lost) against two agents of the race track, then brought almost the exact same claims against the track itself. The problem of his rights against D based upon the alleged wrongful act is fully before the court whether all the reasons for recover were stated to the court or not. Does not get another day in court after 1st suit concluded by giving different reason for recovery.

3. Federated Department Stores, Inc. v. Moitie – 7 people bringing identical suits, all lost on merits, 5 appealed (and won appeal), 2 didn’t appeal but brought separate actions. No exception to res judicata when dismissal rested on a case that was effectively overruled. Res judicata serves a vital public interest beyond any individual judge’s ad hoc determination of the equities in a particular case. Public policy dictates that there be an end of litigation; those who have contested an issue shall be bound by the results of the contest, and matters once tried shall be considered forever settled as between the parties.

4. Jones v. Morris Plan Bank of Portsmouth – If a transaction is represented by one single and indivisible contract and the breach gives rise to one single cause of action, it cannot be split into distinct parts and separate actions maintained for each. If the contract is divisible giving rise to more than one cause of action, each may be proceeded upon separately. If the same evidence will support both actions, there is but one cause of action. In this case, all installments having matured at the time the action was begun, those not embraced in that action are now barred.

iv. Defense Preclusion

1. Mitchell v. Federal Intermediate Credit Bank – Cannot use the same defense, first as a shield and then as a sword.  Friedenthal says it’s a wrong case

2. Ruddell v. Comprehensive Accounting Corp. – Both precedent and policy require that res judicata bar a counterclaim when its prosecution would nullify rights established by the prior action. Res judicata preserves the integrity of judgments and protects those who rely on them.

B. Collateral Estoppel – Issue Preclusion

i. Actually Litigated

1. Southern Pacific Railroad Co. v. United States – Under the doctrine of claim preclusion, a claim may be “merged” or “barred” by a party’s failure to raise the claim in a prior action. Issue preclusion, however, applies only to matters argued and decided in an earlier lawsuit.

2. Cromwell v. County of Sac - There is a difference between the effect of a judgment as a bar or estoppel against the prosecution of a second action upon the same claim or demand, and its effect as an estoppel in another action between the same parties upon a different claim or cause of action. The fact that a party may not have shown that he gave value for one bond or coupon was not evidence that he may not have given value for another and different bond or coupon. The exclusion of the evidence offered by plaintiff was erroneous

ii. Necessarily Decided

1. Russell v. Place – Patent infringement case. P won first case (indicating valid patent). However, there were two parts to the patent and court gave general verdict indicating there was some sort of infringement of a valid patent, didn’t say which one of the particular patents were infringed (and valid). Can’t have estoppel for validity in the second case because you don’t know which one was decided in the first case. It must appear, either upon the face of the record or be shown by extrinsic evidence, that the precise question was raised and determined in the former suit. If there is any uncertainty, the whole subject-matter of the action will be at large and open to a new contention, unless this uncertainty is removed by extrinsic evidence showing the precise point involved and determined.

2. Rios v. Davis – Company sued D alleging negligence for damage to truck, D claims R (driver for company) was contributory negligent and joins R as 3rd party defendant.  Everybody neg/contributory negligence. Rios sues Davis, D tries to argue since R’s negligent, a defense to R’s suit, he should be dismissed. Court said it was not necessary (essential/material) to determine Rios was negligent in the original suit. R wouldn’t have been able to appeal earlier decision because he won the case.

iii. Defining and Characterizing the Issue

1. United States v. Moser – A fact, question, or right distinctly adjudged in the original action cannot be disputed in a subsequent action, even though the determination was reached upon an erroneous view or by and erroneous application of the law

2. Commissioner of Internal Revenue v. Sunnen – Giving royalties to wife so she could pay taxes at her rate. Prior determination that 1937 royalties were ok to be assigned w/o attributing them to him. However, the law changed. If the relevant facts in the two cases are separable, even though they are similar or identical, collateral estoppel does not govern the legal issues which rucur in the second case. To invoke collateral estoppel, the legal matter raised in the second proceeding must involve the same set of events or documents and the same bundle of legal principles that contributed to the rendering of the first judgment.

3. The Evergreen Doctrine

a. Evergreens v. Nunan – Only matters constituting ultimate facts in the second action are subject to being precluded by collateral estoppel. Attempts to ensure that the consequences of issues decided by the first judgment plainly are visible when that judgment was entered. Want to give litigant a full and fair opportunity to litigate the common issue.

iv. Required Quality of Judgment

1. Hanover Logansport, Inc. v. Robert C. Anderson, Inc. – Adopting the consent-judgment-as-contract theory and hold that the preclusive effect of a consent-judgment must be measured by the intent of the parties. Must be clear that both parties have agreed to reserve an issue or claim and it must be precisely stated what issues or claims are being reserved.

2. Housing Authority of La Salle County v. YMCA of Ottowa – Default judgments are entitled to the same preclusive effect under the doctrine of res judicata as any other judgment.

3. Holmberg v. State, Division of Risk Management – Preclusion may be defeated by finding such an important difference in the functions of different agencies that one does not have authority to represent the interests of the other. Three necessary conditions to the application of collateral estoppel: 1) The plea of collateral estoppel must be asserted against a party or one in privity with a party to the first action, 2) the issue must be identical to that decided in the first action, 3) the issue in the first action must have been resolved by a final judgment. Privity exists between different agencies of the same government unless there are important differences in the authority of the respective agencies. The nominal representation is not sufficient to assure that the participant has had adequate notice and opportunity to be heard and that its rights and interest have been protected (not in privity).
v. Mutuality Doctrine (In decline) Parties to case bound. Question of when strangers to the case ought to take advantage. Can’t use a judgment against someone who was not a party to the case (can’t be bound by poor lawyering, failure to raise proper issues, etc.)  However, nonparty should be able to use it against a party. Can use a prior judgment defensively.

1. hypo: P sues D1, loses because patent is invalid. P sues D2 for infringement of the same patent, D2 should be able to use the invalidity against P.

2. hypo: P -> D1 loss of car ($2000); P ->D2 ($200,000). P didn’t have the same incentive in the first case, so there ought not to be preclusive effect. P could have joined D1, D2 (fact that he didn’t favors preclusion).

3. Bernhard v. Bank of America – The requirement of due process of law forbids the assertion of a plea of res judicata against a party unless he was bound by the earlier litigation in which the matter was decided. There is no compelling reason, however, for requiring that the party asserting the plea of res judicata must have been a party to the earlier litigation.

4. Blonder-Tongue Laboratories, Inc. v. University of Ill. Foundation – In any lawsuit where a defendant, because of the mutuality principle, is forced to present a complete defense on the merits to a claim which the P has fully litigated and lost in a prior action, there is an arguable misallocation of resources. Permitting repeated litigation of the same issue as long as the supply of unrelated defendants holds out reflects either the aura of the gaming table or a lack of discipline and of disinterestedness on the part of the lower courts, hardly a worthy or wise basis for fashioning rules of procedure.

5. Parklane Hosiery Co. v. Shore – SEC suing D, P2 wants to sue D as well. IF SEC wins, can use it against D. If SEC wins, can sue anyway because they weren’t a party to the original action. Received full and fair opportunity to litigate claim. Offiensive use of collateral estoppel – P seeking to estop D from relitigating the issue which D previously litigated and lost to another P. Does not promote judicial economy, P’s will adopt a “wait and see” attitude. May be unfair to D, he may have had little incentive to fully/vigorously defend first suit (small damages). May be unfair if judgment relied on for estoppel is inconsistent with one or more previous judgments in favor of D. Unfair to apply offensive estoppel where different procedural opportunities could readily cause a different result. General rule that where P could have easily joined early case or where application of offensive estoppel is unfair to D, it should not be allowed.
6. Hypo: 25 people in a bus accident, P -> D (D wins), P2 -> D (p2 wins). Can P3 come in and say D should lose because P2’s case is preclusive. Generally, if there is an inconsistency on prior cases we tend not to provide preclusive effects.
7. Jack Faucett Associates v. American – Even harmless error in the ruling of the trial court may be a serious obstacle to offensive issue preclusion.

8. Martin v. Wilkes – Black firefighters claimed not hired or promoted, settled with a degree giving certain hiring & promotion standards for black firefighters. Caucasian firefighters said unfair, hurts their promotion opportunities. Brought suit to set aside decision. Dissent says judgment doesn’t bind them, but judgments have practical effects on outsiders. Unless they specifically take away rights of outsiders, that’s it.

C. Intersystem Preclusion

i. Full faith and credit clause – must give credit to judgments of other states, cannot challenge those judgments. 

1. Hypo – sued for gambling losses ($100,000) in a state where that’s ok, take the case to different state to enforce it. Second state doesn’t allow cases for gambling losses, must still hold valid that judgment, no public policy exception. 

2. Absolute same credit, if it is a modifiable judgment the second state can modify it. 

3. Procedure – bring suit in second court, say valid judgment in state 1 and ask to enforce it

a. In some states, you can register out-of-state judgment with court, easier than bringing suit.

4. Exceptions – 1st state lacked personal jurisdiction over defendant. (D did not enter the case), fraud which kept you from arguing your case
5. Method of enforcement is second state’s method, not first’s. (Couldn’t enforce judgment against home in Florida under their homestead clause).
6. Custody & support awards are modifiable. Problem with child stealing. Judgments saying modifiable only in state that rendered it, made it far less worthwhile to steal a child. 
a. Thompson – temporary order, not final order. Mother stole kid, got final order there. 
7. Judgment in federal court, wants to enforce in another state. Full faith and credit talks only about state to state. Binding because of supremacy clause.

VIII. State Law In Federal Courts

A. Federal courts – federal law for federal questions.  State law for non-federal Qs (diversity/supplemental j/d)
i. § 1652 – Rules of Decision Act:  state law in federal court
ii. Swift v. Tyson – – S. Ct. held federal courts were allowed to look for common law themselves, not bound by state decisions. Federal courts would differ from state laws.

iii. Erie R. Co. v. Tompkins – Overruled Swift. P walking along RR path, arm severed by door hanging off of train car. In PA, person doing what P did was a trespasser, but sued in federal district court which applied majority law that P was owed a duty of care. Major consideration in a tort case is where the tort occurred, so NY D.C. applied PA law. State statutes and substantive state common law apply.

B. Extent of Erie.  (outcome determinative analysis; subsequently scaled back)
i. Guaranty Trust Co. v. York – Question was whether federal court should apply state statute of limitations or could apply with the federal rule. Claimed it was only a procedural rule, not a substantive rule so Erie did not govern. Said unconstitutional, in violation of 10th amendment. No provision in Constitution that gives federal courts right to make the laws. Procedure is part of establishing a federal court (covered by constitutional provisions). Important to decide what is procedural and what is substantive. Purpose of statutes of limitations is to provide certainty after a period of time, clear dockets, etc. Some say procedural (protect court), some say substantive (protect parties). Since this would cut off all rights if state law applied and wouldn’t cut off any rights if federal law applied, had to go with states. Frankfurter made it clear that the outcome did not have to be the same, the remedies can be different (State law cannot define the remedies a federal court must give). SoL determines outcome, so state SoL rule applies.

ii. Ragan v. Merchants Transfer & Warehouse Co. – Kansas case, in state you have to serve process but in federal you just have to file within 2 years. Under Kansas law, statute of limitations would have run. S. Ct. said Rule 3 was not intended to govern when tolling of statutes of limitations starts, so state law determines tolling in diversity.

iii. Woods v. Interstate Realty Co. – Held TN corp. that could not allowed to sue in Mississippi state courts was also barred from Mississippi federal district court.

C. Limit to Erie.  (Balancing federal and state interests)
i. Byrd v. Blue Ridge Rural Electric Cooperative, Inc. – NC worker, injured working in SC, involved determinations of fact to decide whether or not SC laws applied. Question of who decides. In SC, this question is decided by a judge. Brought in federal district court, argued question had to be decided by a jury. No longer outcome determinative, but a balancing test of how much the outcome is determined and how much it is part of the federal court. “State law cannot alter the essential character or function of a federal court.” Jury is really part and parcel of the federal court system. Not outcome determinative, but it might affect the outcome.  Look at the importance to the federal system and the significance to the substantive law of the state. Since (different outcome) not an inevitability, went with balancing test and sided with jury trial. judge/jury is NOT matter of state law.  Federal ( jury. Balancing – Federal constitutional procedure (Amend 7) outweighs state law, despite change in outcome.
ii. But See
1. Allstate Ins. Co. v. Charneski – While Wisc. Has a declaratory judgment statute, it was held inapplicable because of state policy of providing direct actions against insurance companies. Declaratory judgment would undercut this policy. Federal interest is slight.

2. Bernhardt v. Polygraphic Co. of America – If the federal court allows arbitration where the state court would disallow it, the outcome of litigation might depend on the courthouse where the suit is brought. Substantially affects the cause of action created by the state, radical difference in the ultimate result.

D. Limit to Erie.  (federal statutes and rules of procedure)
i. § 2072 – Fed R. Civ. Pro.  Uniformity of procedure, so cases can be decided on merits

ii. Hanna v. Plumer –– Whether in diversity actions the state or federal service of process rules applied. MA required “in hand” service. P left process with wife at D’s house in accord with federal rules. D claimed improper service under MA rule. Court said you can’t apply your own law, but can apply your own procedures. Constitution provides for federal courts, under necessary and proper clause can make all rules that govern the procedure. All procedural rules are outcome determinative, that’s the point of having federal courts.  As long as federal procedural rules don’t affect substantive rights, it is not a constitutional violation to use them. (Supremacy clause case)
iii. Walker v. Armco Steel Corp. – State Statute of Limitations tolling still applies.  FR 3 not intended to control tolling. Upheld Regan, Rule 3 doesn’t govern when Statute of limitations runs. That is a state issue because it is outcome determinative.
iv. Burlington Northern R. Co. v. Woods – state law: 10% mandatory damages for loser on appeal. in conflict with FR App. Proc. 38 – discretionary damages for frivolous appeal. ( fed rule
v. Stewart Organization, Inc. v. Ricoh Corp. – – Contract had a forum selection clause, Alabama laws disfavored forum selection clauses. Filed in Alabama, tried to transfer or dismiss for improper venue. § 1404(a) would allow such a transfer. Majority says to use discretion under § 1404(a). Scalia’s dissent says can’t use the clause in the contract because state wouldn’t honor this clause.

vi. Gasperini v. Center for Humanities, Inc. – Center challenged award as excessive, moved for a new trial. Denied by trial court. Appealed to Fed. Ct. App., which applied the N.Y. App. Div. standard for setting aside the verdict, either new trial or P can accept $100,000. Reexamination clause of the Seventh Amendment says an appellate court can’t reexamine a jury verdict. Trial court cannot directly grant a new trial, only affirm or reverse. S. Ct. said you can’t do exactly what NY App. Ct. can do, only review the trial court’s denial for abuse of discretion. Remand to trial court to test against NY’s “deviates materially” standard. Amount of damages is truly outcome determinative, if there were a cap on damages it would be part and parcel of the substantive law. Essentially the same for excessive nature.

E. Which State’s Law? You are to get the same law that the courts of the state the Fed. Court is located in would apply. If NY state court would apply PA law, a NY Fed. Ct. would have to apply PA law or risk allowing forum shopping.

i. Klaxon Co. v. Stentor Electric Mfg. Co. – Federal courts must apply the conflicts-of-law rules of the states in which they sit.

F. Applying Another State’s Law

i. Mason v. American Emery Wheel Works – P(Miss.), D(RI), Court(RI Fed), tort(Miss.). Last case in Miss. used old law saying can’t sue because no privity of contract. In every other jurisdiction, MacPherson v. Buick Motor Co. governs and you can sue. Court says that although Miss. hasn’t overruled old law, in other cases and lower courts it has acknowledged new rule favorably. Said they think if a case came to the S. Ct. of Miss. they would overrule the old line of reasoning and adopt the new rule.

ii. Certification proceedings, S. Ct. or Fed. App. Ct. can ask state supreme court to rule as to what the state law is.
