CIVIL PROCEDURE II OUTLINE
-Difference between adversarial (US), where onus is on attorneys, and civil/inquisitorial system (Europe), where neutral party (judge) directs resolution of suit 

a) Adversarial System (US, UK, Canada): Less corruptible, Sides have better opportunity to present their (evidence no limitations), Judgment by your peers

b) Inquisitorial System (Europe): Developed from Roman/Napoleonic code, arguably cheaper, more equitable, and arguably more efficient

Rule 1: Rules should be construed and administered to secure the just, speedy, and inexpensive administration of justice

I. DISCOVERY
-Availability of broad discovery is probably most distinct feature of civil litigation in the US


A. Scope of Discovery
Rule 26: Duty to Disclose; General Provisions Governing Discovery (p.492-502)
(a) Required Disclosures

(b) Scope of Discovery

(c) Protective Orders

-Purpose of discovery is: (1) the preservation of relevant information that might not be available at trial, (2) to ascertain and isolate those issues that actually are in controversy between the parties, and (3) to find out what testimony and other evidence is available on each of the disputed factual issues

-Widespread discovery before trial eliminates surprises

	Kelly v. Nationwide Mut. Ins. Co. (Oh. Common Pleas 1963) (p.740)

	Facts: P sued to recover damages to a motor vehicle under insurance policy. D denies insurance policy was in effect during that time.  D answered and attached 42 interrogatories, which P answered by D moved to require more complete answer.  At issue is whether a D who pleaded only a general denial attach interrogatories which only pry into evidence by which P may sustain his own case, as distinguished from inquiring for ultimate facts w/I P’s own knowledge which may be pertinent to the issue.  In other words, does P have to reveal to D in advance of trial evidence which P hopes to establish in support of his own case?
-More recent cases have held that interrogatories are proper if they’re designed to seek information pertinent to the action as distinguished from being merely pertinent to an issue raised by the pleading of the inquirer

-Interrogatories proper when:

(1) Relevant to an issue in the action, as distinguished from merely being relevant to an issue in the pleading of the inquirer; 

(2) they don’t seek privileged information; and 

(3) the information sought would also be admissible as evidence in the action

-Interrogatories may not seek discovery of the manner whereby the opponent’s case is to e established nor evidence which relates exclusively to his case, nor to what his witnesses will testify

-D’s motion for more complete answers overruled


26(b)(1) – Limits discovery requests to material relevant to the claim or defense of any party.  For good cause, however, court may order further discovery of any matter relevant to the subject matter involved in the action
-In WWF v. William Morris Agency (SDNY 2001), court refused P to discover D’s K agreements w/ 3rd parties b/c treatment of one contracting party in the entertainment field doesn’t really illuminate or is not relevant to how another party in entertainment field is treated

-Relevance under Federal Rules is limited by concept of proportionality (Rule 26(b))

a) Goal of proportionality is to promote judicial limitation of the amount of discovery on case-by-case basis to avoid abuse or overuse of discovery

	Marrese v. American Academy of Orthopedic Surgeons (7th Cir. 1984) (p.745) 

	Facts: 2 surgeons sued b/c weren’t allowed into Academy and didn’t get a hearing.  Being in the Academy gives a professional advantage.  P demanded production by the Academy of correspondence and other documents relating to denials of membership applications for 10 yrs.
-A motion under 26(c) to limit discovery requires the district judge to compare the hardship to the party against whom discovery is sought, if discovery is allowed, with the hardship to the party seeking discovery if discovery is denied

-TC judge could’ve examined membership files in camera to determine their worth

-P should show that it can establish jury issues on the essential elements of its case not the subject of the contested discovery to show it’s not on a fishing expedition(?)

-Discovery of sensitive documents is sometimes sought not to gather evidence but to coerce opponent to settle regardless of the merits rather than produce documents

-Hint of predatory discovery here, TC judge could have used better methods of handling this, order to compel discovery was erroneous

Dissent
-The interests in confidentiality of the Academy’s files don’t require such delicate treatments as would a reporter seeking to protect confidential sources


Rule 26(b)(2) – invokes cost-benefit principles which contemplate both achieving an optimal level of discovery beyond which additional discovery wouldn’t be cost-effective and restricting discovery when the dollar amount or values at stake are low
-Case first tried in state court, where P lost

-26(b)(1) tells us what will be discoverable, gives us the scope

a) Can’t obtain privileged communications (e.g., attorney client privilege, work product, etc)

	Seattle Times Co. v. Rhinehart (SC 1984) (p.751)

	Facts: Rhinehart, head of nutty religious group, sues Seattle Times for defamation and invasion of privacy.  TC ordered Rhinehart to ID donors and amount each contributed and produce list of foundation’s members, while a protective order also prohibited newspaper from publishing the info.

-Where as here, a protective order is entered on a showing of good cause as required by 26(c), is limited to the context of pretrial discovery, and doesn’t restrict the dissemination of the information if gained from other sources, it doesn’t offend the 1st Amend.


Rule 26(c) – Good cause for a protective order requires moving party to demonstrate that disclosure will work a clearly defined and very serious injury; courts will ten use a balancing test
-Rule 26(c) details protective orders, a way to limit discovery


a) Often used to protect commercial info, like trade secrets (e.g., the coke formula)


b) Attorneys’ eyes only provisions keeps info from being shared with own clients even

Rule 26(b): Scope of discovery, relevant info need not be admissible trial for discovery

Rule 26(c): Detailing protective orders, protect party from annoyance, undue expense, etc


a) Can proscribe a different method for discovery

b) Party must at least attempt to confer with the other side prior to going to court to get a protective order

-Discovery has a large set of rules (26-37)

-Attorneys have to meet before discovery can be served (can’t serve discovery with pleadings then) See 26(f)
-Pre-trial meeting between attorneys can isolate issues that two sides are in dispute over

-First have the Judicial Assignment; then have the parties lawyers meet (26(f)); then can start serving discovery; then have scheduling conference, then judge will have pre-trial order giving deadlines to do things such as amend the pleadings/add parties, etc

-You would want to do informal discovery (private investigation) before pleadings filed to protect against Rule 11 violation and to know what cause of action(s) to plead


B. Mandatory Disclosure and Mechanics of Discovery
Rule 26(a): outlines:

 (1)Initial Disclosures 

(A) In General

(B) Proceedings Exempt from Initial Disclosures

(C) Time for Initial Disclosures – In General

(D) Time for Initial Disclosures – For Parties Served or Joined Later

(E) Basis for Initial Disclosure; Unacceptable Excuses

(2) Disclosure of Expert Testimony


(A) In general


(B) Written Report


(C) Time to Disclose Expert Testimony


(D) Supplementing the Disclosure

(3) Pretrial Disclosures


(A) In general


(B) Time for Pretrial Disclosures; Objections

(4) Form of Disclosures

-Serving discovery is relatively easy

a) Draft requests, serve on all parties’ attorneys (personally hand it to an attorney, leave at office, mail it, and just e-mail it (if you have written permission)


i) If done by mail, the other side gets 3 extra days (Rule 6)

-Need to make request for discovery as precise as party (party names defined, time lines established, etc)

-Options in responding to Discovery


a) Just answer the information

b) May want to check to see if you had already give over the info in mandatory discovery under 26(a)
c) Review 26(a) to see what is mandatory to disclose

i) Have to fork over everything that relates to claims and defenses (see impeachment exception)

A) Don’t have to give actual copies of documents just description by category and location (26(a)(1)(A)(ii))
-Mandatory discovery somewhat controversial because it goes against adversarial system

-Scope of electronic discovery


a) See 26(b)(2)(B), discretion for the court to alleviate the burden on a party


b) Could give over, object to it, or move for a protective order

c) If you object to an interrogatory request the court will not know, not the case if you move for a protection order

i) For protective order have to file a motion with the judge and must have conferred with other party before and motions cost $$$. If you lose then you may be ordered to do the discovery, if you just object seems simpler and less risky

ii) If you just object, still have a chance in conferring to just giving it over, can change mind later

	Cummings v. General Motors Corp. (10th Cir. 2004) (p.754)

	Facts: Cummings injured in accident, sue GM.  Cummings lost but one month later cummings discovered 6 videos that showed tests by GM w/ damning evidence.  Cummings argue that the tests fall w/i their prior requests for production and would have demonstrated that it was impossible for  Mrs. Cummings to have her seat fully reclined.
-Under Rule 26, a party is not obligated to disclose witnesses or documents, whether favorable or not, that it doesn’t intend to use.  

-Cummings are wrong to claim that GM was required to automatically produce any document “relevant” to the disputed facts at issue in this case


-Have to ask yourself does the evidence fall within the category of “claims or defenses” (26(a)(1)(A)(ii)
-Rule 26(e) is about supplementing disclosures and responses

-Even though adversarial system, have obligations to the other side and as an officer
-Deposition


a) Don’t have to answer if it is privileged information


b) So can protect confidential information even in a deposition

-Limits for deposition exits (usually 10 per side and 1 day, last 7 hours)


a) Can depose more than one witness on the same subject

-Can depose in a variety of ways, if you want to videotape deposition then must include in notice

Rule 26(d): Timing and Sequence of Discovery

Rule 29: Stipulations About Discovery Procedure (p. 504)

Rule 30: Depositions by Oral Examination (p. 505)

Rule 31: Depositions by Written Questions (p.509)

-Oral deposition allows a party to question any person, whether a party or not, under oath
-Unless cooperation of the nonparty witness is certain, the use of a subpoena is advisable b/c won’t have other remedies against him

-Counsel interpose objections at depositions to preserve their right to object to another party’s use of the deposition’s transcript @ trial

a) Counsel must object at deposition if the ground for the objection is one that might be corrected at the time

-Under 30(d)(1) a deponent may be instructed not to answer only when necessary to preserve a privilege, to enforce a limitation directed by the court, or to present a motion under Rule 30(d)(4) to terminate or limit an examination that’s oppressive or conducted in bad faith

-Rule 30(d)(3) authorizes the imposition of costs and attorney’s fees to sanction any culpable individual if court finds that any impediment, delay or other conduct has frustrated fair examination of deponent

	Polycast Technology Corp. v. Uniroyal (SDNY 1990) (p.761)

	Facts: Polycast bought a unit of Uniroyal and claims that it entered into this transaction on the basis of misleading financial information.  At issue is deposition of nonparty Greg Durant.  Deloitte seeks a protective order barring Durant’s deposition on grounds that information obtained wouldn’t be relevant and would be duplicative of other deposition testimony.

-Deposition will be allowed but limited to 1 day b/c Durant just needs to fill in a few gaps


	Wilson v. Olathe Bank (US Dist. KS 1999) (p.763)

	Facts: D’s seek 26(c) protective order to prohibit Ps from videotaping their depositions.
-Protective order allowed to protect against annoyance, embarrassment, oppression, and undue burden or expense

-Objection here shows none of that, overruled

-Rule 30(b)(2) gives P a right to choose method of recording and the duty to bear the cost

-P has no burden to justify the procedure chosen to record depositions


-Have gone over mandatory disclosures and scope of disclosure

a) What info has to be given over (names and contact info of relevant parties, timing depends, may have to supplement your responses, etc)

-Rule 30(B)(6): When you depose a person from a corporation or other type of organization, the named corp. or organization must then designate one or more officers, directors, etc to testify on its behalf


a) You can’t depose a corporation, need a person


C. Interrogatories
Rule 33: Interrogatories to Parties (p.513)
-Question answered in unspecified amount of time and under oath.  Can say a question is improper and not answer but other party can seek a court order requiring an answer

-Interrogatory v. Deposition

a) Downside of interrogatories is that it gives the other side opportunity to carefully craft answer and you only get 25 questions

b) Interrogatory is cheap(?) and easy to shoot off, so some pragmatic advantages

c) For more detailed answers, interrogatory is better because they can research/compile info so that you can get a more complete answer

-The counting of interrogatories can be disputed (do subparts count or not? Depends on the continuity of the questioning)

-Can send out more than 1 set of interrogatories, but are bound by the 25 limit

a) Often can have 5 sets of interrogatories (especially if the judge signs off on allowing more than 25)

-Why would you want to send out a Rule 30(B)(6) deposition 

a) Could smoke out who certain people behind certain actions (e.g., GM v. Cummings, find out who made the crash videos)

b) Can make your litigation more effective

-Deposition by written questions (Rule 31) is not used very often because it is very cumbersome and lose element of spontaneity that you have in personal deposition

-Objections to interrogatories must be stated with specificity

a) Can object on the grounds of privilege, perhaps on grounds of answering a legal contention

	 In Re Auction Houses Antitrust Litigation (SDNY 2000) (p.767)

	Facts: Taubamn served interrogatories on Christie’s by which it sought a great many details concerning the Davidge documents.  Christie’s objected to substantially all of these interrogatories, principally on the ground that Taubman sought info that was not in its possession, custody, or control.  Christie’s counsel no longer has control over Davidge.  Taubamn seeks an order compelling Christie’s to respond fully.

-Christie’s fired Davidge, gave him a payout and Davidge is obligated to perform his contractual duties

-For this case, Christie’s was in an indemnifaction agreement w/ Davidge

a) Part of the agreement requires Davidge to comply w/ reasonable requests as shall be made of him by Christie’s w/ respect to matters of civil litigation

-Christie’s position here untenable

-Have power through Ks to compel Davidge to come forth w/ info


-Christies has 2 agreements with Davidge (the “Agreement” and the “Defense Agreement”)


a) To pay him and to indemnify him

-Davidge has personal knowledge of how the price fixing came about, he is concerned about criminal liability, though, which Christie’s cannot indemnify him against

-Christie’s could still exert control over Davidge because they had yet to pay him in full

a) Court disturbed by Christie’s total lack of trying (doesn’t appear to be working in good faith).  In its heart of hearts, Christie’s would prefer Davidge to not say anything

	In Re Convergent Technologies Security Litigation (NDCA 1985) (p.771)

	Facts: When should Ps answer contention interrogatories (Do you contend…) served by Ds.

-Benefits that can flow from clarifying and narrowing the issues in litigation early in pretrial period are potentially significant
-On the other hand, early knee jerk filing of sets of contention interrogatories that systematically track all the allegations in an opposing party’s pleadings is a serious form of discovery abuse

-Will be appropriate to answer contention interrogatories filed before most other discovery has been completed but where the responding party feels, in good faith, that providing early answers wouldn’t contribute enough to justify the effort involved, that party should telephone or write opposing counsel to explain the basis for his position

-In the instant case, Ds have failed to show that there is a real likelihood that early answers from Ps to questions in these areas will result in a significant reshaping of the litigation or a significant savings to one or more of the defendants


-Contention interrogatories are permissible 

-Sometimes will plead things on information and belief.  Discovery process can allow exposure of what info other side had and what they believed
-The assertion and discussion of legal theories, and the classification of facts in support thereof, should be by the lawyers at trial and in whatever pre-trial procedures the court may require


D. Document Requests, Inspections, Subpoeanas

Rule 34: Producing Documents, Electronically Stored Information, and Tangible Things, or Entering onto Land, for Inspection and Other Purposes (p. 514)

Rule 45: Subpoena (p.527)
-A request must describe the items to be discovered with reasonable particularity, a flexible standard that varies with circumstances

-Absent objection, responding party must produce documents as requested

-Rule 45 allows a virtual identical procedure to 34 to produce documents from a nonparty

-Don’t want to just rely on Rule 26 mandatory disclosures, you will always want to send out interrogatories and document requests

-Court can expedite cases if the seriousness of the issue requires it (e.g., spurned former salesman giving away trade secret), if injunction involved (TRO = temporary restraining order), need to stop irreparable harm


a) Expedited treatment doesn’t mean lawsuit will be done in 30 days



i) Discovery alone can last over a year


b) 1.5 years to years would probably be about average 

-Want to send out interrogatories and discovery requests AS SOON AS POSSIBLE

a) Want to be proactive and make the other side do work so they feel the pain of the litigation process

-6 months is the discovery cut off point

a) If you wait to send your interrogatories, document requests out, everything gets on a shorter time line and you could get screwed

-Possible objections to interrogatories: overly broad, unduly burdensome/cost issues (See Rule 26(b)), privileged information, public documents/other readily available source, irrelevant/not reasonably calculated, untimely, private information (e.g., trade secrets)
-Don’t have to create an organizational chart for your company even if a lot of companies have them(even if commonly done, don’t need to create documents

	Zubulake v. UBS Warburg LLC (SDNY 2003) (p.779)

	Facts: Zubulake contends that key evidence is located in various email exchanges among UBS employees that now exist only on backup tapes and perhaps other archived media.  According to UBS, restoring those e-mails would cost approx. 175k, exclusive of attorney time in reviewing the emails.  Zubulake wants an order compelling UBS to produce the emails at its expense.
-Presumption is that the responding party must bear the expense of complying with discovery requests

-8 factor test for whether discovery costs should be shifted: (1) specificity of discovery request, (2) likelihood of discovering critical info, (3) availability of such info from other sources, (4) purposes for which responding party maintains the requested data, (5) relative benefits to the parties of obtaining the info, (6) total cost associated with production, (7) relative ability of each party to control costs and its incentives to do so, and (8) resources available to each party

-E-mails are clearly relevant to P’s claim

-For data that is kept in an accessible format, the usual rules of discovery apply: responding party should pay the costs of production

-Cost shifting should be considered for relatively inaccessible data


a) Cost shifting analysis is very fact sensitive, necessary to see what data may be found

-In addition to accessible data, UBS must produces emails from any 5 backup tapes as selected by Zubulake


-If UBS were forced to produce every single document, UBS might as well settle

-For interrogatories, often an attorney will produce general objections (e.g., D objects based on privilege) at the top then will answer each question below that

a) That said, the courts have uniformly held that general objections are not valid because they are not tied to specific interrogatories

-Have to pay for your own discovery (besides the above), also is a fee and mileage check you have to include with your subpoena to a non party (Rule 45), also paying for expert testimony


E. Physical and Mental Examinations
Rule 35: Physical and Mental Examinations (p.516)
-35 requires a court order for an examination and imposes strict standards.  Person’s physical or mental condition must be in controversy and the movant must show good cause for court to order an examination

	Schlagenhauf v. Holder (SC 1964) (p.784)

	Facts: Case over injuries from a bus-truck crash.  Contract carries and National Lead petitioned TC for an order for Schlagenhauf to submit to both mental and physical examinations.

-35 only requires that the person to be examined be a party to the action(regardless of P or D or movant)

-B/c Schlagenhauf didn’t assert his mental or physical condition either in support of or in defense of a claim, 35 requires that the other parties make an affirmative showing that his mental or physical condition was in controversy and there was good cause for the examinations requested.  Record plainly shows the parties failed to do this


-District court orders 9 examinations, which is even more than what was requested

-In Sibbach case, constitutionality of Rule 35 challenged but the rule was upheld

-Can definitely see where motions to compel medical examination would be abused

Sources to objections in discovery:

(1) Rule 26(b)(relevance, overly broad, unduly burdensome (Discovery)

(2) Rule 30(c)(2)(preserve a privilege, enforce a limitation, argumentative, harrassing.  In a deposition will basically be objecting to the form of a question (object to a compound question, 2 questions in 1).  Also common, objection to form: asked and answered (witness still has to answer but alerting witness that he is already answered, way to keep the ball moving) (Deposition)

(3) Rule 33 (b)(4)(Objections must be stated with specificity (Interrogatories)

(4) Rule 34(b)(2)((Document requests)

(5) Rule 26(c) (objections based on protection orders

-When you assert a privilege as an objection must also provide a privilege log (Rule 26(b)(5)), just kind of describe the nature of the privileged communication

F. Requests for Admissions; Depositions; Duty to Supplement; Discovery @ Trial

Rule 27: Depositions to Perpetuate Testimony (p.502)

-Used before an action is commenced

-Can’t use this to just gather facts in advance of your pleading

-Have to show why perpetuating testimony will be relevant in the future, e.g., to show that the petitioner expects to be a party to an action cognizable but cannot presently bring it or cause it to be brought (27(a)(1)(A))


a) So if you have someone ill or elderly or someone going away for the military

-Must show the subject matter of expected action (27(a)(1)(B))

Example:

-Charterer of the merchant ship M/V Theodore (petitioner)

-Aegean Discovery, owner of Theodore (respondent)

-Dec. 1993-->Ship runs aground ; Jan. 1994-->towed to Avondale shipyard; Feb. 1994-->Aegean gives notice; later in Feb. 1994-->ship will leave

-How would motion to perpetuate testimony be handled?


a) Aegean might want to talk to the crew, witnesses in the US, grab the ship’s logs

b) Charterer could argue against motion by saying that there is no rush, can depose witnesses at anytime, too short of notice, rule is not to be used for a fact finding mission, just bring the claim and seek expedited discovery

-In the end, the court did allow the perpetuation of testimony and did let Aegean use the ship’s log before deposing the crew

Rule 28: Persons Before Whom Depositions May be Taken (p.503)

Rule 29: Stipulations About Discovery Procedure (p.504)

Rule 30: Depositions by Oral Examination (p.505)

-Depos are used more than just for the sake of discovery

Rule 32: Using Depositions in Court Proceedings (p.511)

Rule 36: Requests for Admission (p.517) Allows a party to ask another party to admit certain matters.  If the other party doesn’t either object or effectively deny the matter, the matter may be deemed admitted for purposes of trial
-30 days to respond, but that if flexible based on party stipulation or court order

-Each question has to be separately stated but little other form requirements

-Not used for asking open ended questions, can use a deposition or interrogatories for that

-Can admit or deny or object

-When would you request an admission? After depositions and interrogatories in order to clear up certain matters, use as a way to get around interrogatories (must be used within reason though)

-Rule 36 isn’t a true discovery device since it doesn’t require the responding party to disclose information

a) Rule 36 requests constitute conclusive evidence, unless withdrawn, and cannot be contradicted at trial
-Request for admission can be served w/o necessity of a court order at any time after parties have conferred pursuant to Rule 26(d)
-Receiving party of request for admission must respond under oath and in timely fashion, admitting or denying each matter for which an admission is requested or providing detailed explanation why it can’t admit or deny

a) Party can also object b/c of improper phrasing (i.e., too vague) or b/c of privilege

-If receiving party doesn’t do anything w/ request, the matter requested is deemed admitted (self executing)

-In practice, requests for admission are least used of discovery devices

	Battle v. Memorial Hospital at Gulfport (5th Cir 2000) (p.793)

	Facts: Battles sue alleging negligent medical care for their son. P challenges TC judge ruling that prohibited them from introducing into evidence the deposition of P’s expert Dr. Lakeman and prohibited P from calling Dr. Young (D side) live.

-This court has held that nothing prohibits the use of a discovery deposition at trial, particularly against the party who conducted it

-The availability of cross-examination opportunities that were foregone, which D’s didn’t have w/ the expert witness in question,  is one factor to be considered but isn’t conclusive b/c examiners will virtually always be able to suggest lines of questioning that weren’t pursued at a prior proceeding

-Because D’s motive in questioning Lakeman at his deposition was similar to their motive at trial and consequently, his deposition was admissible 

-As for Dr. Young, TC didn’t abuse its discretion when it attempted to balance the competing interests of D in protecting their cross examination strategy against P’s need for Young’s testimony in light of P’s dilatory tactics
a) D’s point out that Young lives and works over 100 miles from trial location, thus satisfying Rule 32(a)(3)(B)’s unavailability requirement and rebutting the preference for live testimony over deposition


- Key issue hinges on very important deposition testimony

-When defending against a deposition how are you going to prepare your witness?


a) Only answer the specific question asked, do not volunteer information


b) Understand the question that is being asked, don’t hesitate to seek clarification


c) Advise in advance what would constitute privileged information


d) Show your witness the pleadings so he is familiar with the nature of the claims


e) Be truthful 

-Do not have to supplement a deposition but may want to if you have to correct the record with some important information

-You don’t have to sign a deposition, but under certain circumstances you do

Prepping  a witness for depo: tell the truth, look the part if it is videotaped, take time answering questions (especially if not videotaped) and contemplate what their saying, have reviewed key documents, remind them of privileged information

Take a depo: have prepared questions, keep in mind what the depo is for, want to know who person has talked to about the incident, look for impeachment evidence, work/criminal history

How do you use depo @ trial: impeachment of witness (need to have stuff ready for cross exam), if the witness is no longer available


G. Attorney-Client Privilege; Work Product; Privilege Logs; Expert Information
Rule 26(b)(1)&(3) Scope of Discovery
-Work product is not discoverable
	Hickman v. Taylor (SC 1947) (p.800)

	Facts: Tug boat sinks in Delaware River.  Owner of boat employed lawyer, Fortenbaugh, to defend against potential action from deceased crew members’ representatives and to sue railroad for damage to tug.  Fortenbaugh privately interviewed the survivors and took their statements.  In suit against tug, an interrogatory asked to attach copies of these statements.  Fortenbaugh wouldn’t release statements b/c he considered them to be privileged.

-TC ruled materials not privileged

-AC reversed and found material to be work product

-As materials here were secured by Fortenbaugh form 3rd persons rather than his clients, the conclusion is reached that these materials are proper subjects for discovery under Rule 26
-However, here we are dealing with an attempt to secure production of written statements and mental impressions contained in the files and the mind of attorney Fortenbaugh w/o any showing of necessity or any indication or claim that denial of such production would unduly prejudice the other party’s case


a) Other side was free to examine public testimony of witnesses from the boat

-Can’t justify discovery here b/c it’s an attempt to secure written statements, private memoranda, and personal recollections prepared/formed by an adverse party’s counsel in course of legal duties


a) In performing duties, lawyer must work w/ privacy

-If allowed, lawyers would almost become like witnesses


-This was material prepared in anticipation of litigation (key phrase for work product material)

-SC said need more specific reason for seeking such material 

-Lazy opposing counsel just wants to piggyback on Fortenbaugh’s work

-Nature of adversarial system makes it a bad idea to allow people to piggyback

-If you wanted to get a physical document would want to use either 34 or 45 depending on whether person is a party not

-P’s lawyer could have gone out and interviewed these people himself

-What problems would arise if attorneys did get access to others work product? Lawyers would start becoming witnesses, attorneys may shade information; serious problem if lawyers advocating for their clients and then have to go testify
-4 elements for attorney-client privilege: (1) Asserted holder of the privilege is or sought to be a client; (2) the person to whom the communication was made (a) is a member of the bar of a court or is his subordinate and (b) in connection w/ this communication is acting as a lawyer; (3) the communication relates to a fact of which the attorney was informed (a) by his client (b) w/o the presence of strangers (c) for the purposes of securing primarily either (i) an opinion of law or (ii) legal services or (iii) assistance in some legal proceeding, and not (d) for the purpose of committing a crime or tort; and (4) the privilege has been (a) claimed and (b) not waived by client

- Elements of Attorney-Client Privilege

(1) Legal advice sought (must be careful at businesses, distinguishing between legal and business capacity)

(2) From a professional advisor (member of the bar)

(3) Communication related to that purpose of seeking legal advice

a. Documents can be partially privileged (whiteout certain parts)

(4) Made in confidence 

(5) By the client

-Courts tend to construe privilege narrowly and in doubt find against it

-Privilege comes from Constitution (5th amendment), statutory law (reporter shield), and common law (attorney client, spousal)

-Judge can review material in camera to see if it meets definition of privilege or work product
-Know Hickman, seminal case


a) Led to adoption of 26(b)(3) protecting work product

-Work product more of a protection than a privilege, unlike attorney client-privilege

-How do privileges relate to truth seeking function of litigation/discovery

-Interest in client telling everything to counsel

-If you have privileged information, 26(b)(5) requires one to assert that privilege

-What types of things are privileged? Strategy discussed with client (classic), letters to the client, facts are not privileged (client must reveal it to deposing counsel)


a) If client CCs you every document he makes that doesn’t make it privileged

-To qualify as privilege, have to do more than just communicate with attorney, request for legal advice must be there

-Communication can have parts that are privileged and unprivileged, not a blanket provision

Rule 26(a) (b) Scope of Discovery
	Upjohn Co., v. United States(SC 1981) (p.810)

	Facts: Independent accountants discover that Upjohn is bribing foreign government officials.  Upjohn did a highly secretive internal investigation.  IRS began an investigation and demanded that Upjohn produce questionnaires sent from the general counsel to managers.  Company declined to produce them on the basis of attorney client privilege and constituted work product prepared in anticipation of litigation. TC found for gov’t, AC reversed in part, finding that privilege didn’t apply to the extent that the communications were made by officers and agents not responsible for directing Upjohn’s actions in response to legal advice.
-AC gives privilege too narrow of a scope to restrict it to just high level employees

-Communication was made highly confidential and reference legal implications

-Government was free to question the employees who communicated w/ general counsel, even if securing the results of the internal questionnaire would’ve been easier


a) Like in Hickman, don’t want side just borrowing the other side’s hard work

-Notes and memoranda sought by the Government are work product; 26 and Hickman make clear that work product can’t be disclosed simply on a showing of substantial need and inability to obtain the equivalent without undue hardship

-AC reversed


-IRS statute is different from rule 45, special federal statute to ferret out information
-This questionnaire went to a lot of people, why privileged?

a) Clearly for legal advice, in anticipation of litigation, and participants were told it was highly confidential

-Employees were also suppose to contact corporate counsel

-Difference between in-house and outside counsel when it comes to privilege? Not if both are approached for legal advice

-Could attorney’s who are co-counsel (P suing 2 Ds) have privileged communication

a) If not for the purpose of legal advice and there is no prior agreement, probably discoverable. 

-What do we mean by “core work product”? 


a) 26(b)(3)(A)

b) Don’t want other attorneys piggybacking on one’s work

c) 26(b)(3)(B) addresses the core work product, protects attorney’s thought process, workings, etc


i) Have to make a much more heightened showing to get mental impressions

Upjohn Rule: (1) Communication must be one that wouldn’t have been made but for contemplation of legal services; (2) content of communication must relate to legal services being rendered; (3) info-giver must be an employee, agent, or independent contractor w/ a significant relationship to the corporation and it’s involvement in the transaction at issue; (4) communication must be made in confidence; and (5) privilege may be asserted be asserted either by the corporation or by the info-giver

-Privilege is waived if protected communication is voluntarily disclosed to 3rd party, and once waived, party can be forced to disclose all relevant information

-Widely recognized privilege b/w husband and wife, priest and penitent, and physician and patient

	Krisa v. Equitable Life Assurance Society (MDPA 2000) (p.819)

	Facts: Krisa seeks production of preliminary reports and other documents created by Equitable’s experts in connection w/ this litigation.  Equitable contends that documents are protected by work product rule of 26(b)(3)
-Equitable disregards the fact that protection afforded by 26(b)(3) is subject to 26(b)(4) which generally authorizes discovery of testifying expert witnesses

-Core work product generated by an attorney as shielded from discovery even if disclosed to an expert

-Adoption of a ‘bright-line’ rule in favor of mandating production of attorney work product, while increasing the potential for a party to effectively cross-examine an opponent’s expert, abridges the attorney work product privilege w/o specific authority to do so

-Only document protected here


-Does whatever you give to an expert become discoverable?  Depends on the court and whether material is core-work product.  Want to check your jurisdiction before you had any potential work-product material to an expert-->be guarded about what you share with expert, try to avoid even having draft reports, discuss over the phone

-Privilege does inhibit truth seeking but there are policy justifications for this

-Law on inadvertent disclosure different depending on the jurisdiction

Experts

-Depending on the case, you may or may not need an expert, could need multiple experts

-How to find an expert? Go to a university?


a) Could be unpredictable if not experienced witness, may be boring


b) There are professional experts out there who testify constantly

c) Academic could also be problematic because will have to disclose all his writings, could be voluminous and contain contradictions


H. Sanctions and Judicial Supervision of Discovery
Rule 26(c): Protective Orders (p.498) Allows a court to enter a protective order limiting discovery when needed to protect a person or party from “annoyance, embarrassment, oppression, or undue burden or expense.”  A protective order can forbid discovery altogether or limit the timing or scope of discovery, including barring discovery into certain subjects.
Rule 37: Failure to Make Disclosures or to Cooperate in Discovery; Sanctions (p.518)
	Cine 42nd Street Theatre Corp. v. Allied Artists Pictures Corp. (2d Cir 1979) (p.821)

	Facts: Cine has movie theater in Times Square.  Alleges that neighboring theaters entered into a conspiracy w/ certain film distributors to cut off its access to first-run, quality films.  D served P w/ interrogatories but it wasn’t until 4 months past deadline that P responded and answers were inadequate.  P late filing answers again.  Magistrate sanctions P by not allowing it to enter evidence about damages (ruining case) but can still seek injunctive relief.  At issue here is whether a grossly negligent failure to obey an order compelling discovery may justify the severest disciplinary measures available under Rule 37.

-Negligent, no less than intentional, wrongs are fit subjects for general deterrence, and gross professional incompetence no less than deliberate tactical intransigence may be responsible for the interminable delays and costs that plague modern complex lawsuits
-Where gross professional negligence is found, i.e. where counsel should have clearly understood his duty to the court, the full range of sanctions may be marshaled

-Litigant chooses counsel at his peril

-If parties can flout their obligations, trial judges will be embroiled in day-to-day supervision of discovery


Interlocutory appeal here (appeal before final judgment)

-37 is the rule you use to compel

-If the case was brought today, would have to make mandatory disclosure over the damages (26a)

-Addandum is prayer/request relief at the end of the complaint


a) P may have to show some amount to get through jurisdictional issues (diversity & 75k)

-All parties (including judge) have an interest in speedy and efficient litigation

-26(c) and 37 are the rules for settling discovery dispute (protection orders and motions to compel)


a) Must conference with the other side before going before the judge

b) More than just sending a letter or leaving a voicemail (unless of course the other side will not respond)



i) Will want to note when you try to contact other side in a log

-Sanctions are disfavored b/c courts are reluctant to deny litigant her day in court
Recap of the Discovery Process

-Process starts with 26 meeting, after which point the parties can begin their discovery

-Can then hit up the document requests and interrogatories

a) Ask for some basic stuff and some stuff relating to the pleadings.  Document requests tend to be quite broad.  Interrogatories are more targeted in nature but will save some big stuff for the deposition so you don’t tip the other side off

-Lawyers signs document requests and objections, party signs the interrogatories

-Probably want to bring up discrepancy at deposition instead of risk waiting until trial

-Must include who participated in the preparation of interrogatories, helpful for also determining who one should depose

Policies Behind Discovery

-Costs very little money to put out discovery requests but takes enormous amount of time, energy and money to respond

-Do lawyers like discovery because it rakes up the billable hours

-Discovery is really where the expense of litigation comes in

II. ERIE DOCTRINE/ASCERTAINING APPLICABLE LAW
-Sources of law: constitutions, treaties, common law, statutory, regulations

-If federal question, will look at act of Congress, Const., treaties

-State A v. State B, two states that may be in conflict with stating what the law is


a) Considered horizontal conflicts in the law

-Difference in opinions of the law between state and federal court is considered vertical conflicts in the law

-Art. VI tells us that federal law is supreme law of the land (Supremacy Clause)

-Erie problem comes up under diversity jurisdiction and deciding what law should apply
28 USC § 1652: State laws as rules of decision (p.276) The laws of the several states, except where the Const. or treaties of the US or Acts of Cong. otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the US, in cases where they apply.

28 USC § 2072: Rules of procedure and evidence; power to prescribe (p.297) The SC shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts and courts of appeals.  Such rules shall not abridge, enlarge, or modify any substantive right.  All laws in conflict w/ such rules shall be of no further force or effect after such rules have taken effect.

Rule of Swift v. Tyson (SC 1842) (p.362)

-Swift (ME) sued Tyson (NY) over negotiable instrument that Tyson thought was going to buy land but that Swift received from an intermediary to pay off a debt

-Justice Story ruled that just had to follow New York statutory law and not decisional law of NY courts; so if there was no statute, federal court could use emerging rule or another it felt was best (basically a federal common law)
-Story considers §34 of Judiciary Act of 1789 (28 USC 1652) to mean that the laws of the Several states only means statutory laws, not common law

-Courts decisions do not constitute laws

-Case was decided in heyday of common law and federal judiciary was seeking greater uniformity

-Does the idea of 1 truth in the federal law make sense?


a) Makes sense to seek uniform laws

-10th Amend. grants the states police power

-Courts must consider constitutionality of federal and then state law

-Art. VI. declares supremacy of federal laws and that every judge must abide by them

-28 USC 2072 provides the federal rules of civil procedure

-SC has never struck down a federal rule

	Erie R. Co. v. Tompkins (SC 1938) (p.364)

	Facts: Tompkins injured by train when walking along railroad.  Pennsylvania common law would not have allowed Tompkins to recover, so sued the railroad in federal court and general law applied (from Swift) and Tompkins prevailed.

-Uniformity has not emerged as would hope from Swift decision
-Initial interpretation of §34 of Judiciary Act incorrect

-There is no federal common law

-Should recognize autonomy of all state branches, including the judiciary (federal invasion of that independence)

-Swift v. Tyson is an unconstitutional assumption of powers by US courts; power reserved here to the states by constitution (10th Amend)

-Case reversed

Dissent: No constitutional question was argued here


-Diversity because Pa. resident and NY corporation

-Pa. has more favorable law for Erie, and its law applies

-The Pa. law is CL, though, and not statutory; so Tompkins tries to have general law applied, which would benefit his client

-Lower courts followed Swift and looked to general law, giving Tompkins a favorable outcome

-Swift permitted the manipulation of the law that caused outcry in KY Brown & Yellow case (KY company just moved across state lines to sue so general law could apply)
-The Court doesn’t really need to address the constitutionality of the Rules of Decision Act? No, that is the thrust of the dissent

-The Court also looked at new information from researcher about legislative history of the Rules of Decision Act, it then reinterprets that act

-Swift--->Only had to take statutory law, did not need to apply state common law, could just go to general law.  Changed by Erie

-Erie---> (1) Interpretation of the Rules of Decision Act; (2) Constitutional Issue (did not need to be addressed, dicta)

	Guaranty Trust Co. v. York (SC 1945) (p.372)

	Facts: York suing Guaranty under diversity, issues of law here governed by equity.  AC found that equity suit was not required to apply the state statute of limitations that would govern similar suits in state courts.  Issue on review is whether federal courts should apply state statutes of limitations in such cases.
-Body of adjudications concerning equitable relief in diversity cases leaves no doubt that the federal courts enforced state-created substantive rights if the mode of proceeding and remedy were consonant with the traditional body of equitable remedies
-A federal court adjudicating state-created right solely b/c of diversity of citizenship of the parties is for that purpose only another court of the state, it cannot afford recovery if the right to recover is made unavailable by the state nor can it substantially affect the enforcement of the right as given by the state

-Nub of the policy underlying Erie is that for the same transaction the accident of a suit by a non-resident litigant in a federal court instead of in a state court a block away shouldn’t lead to a substantially different result
-Federal court obligated to apply a state statute of limitations

-Erie only applies to matters of substance and not to procedure; a federal court is free to ignore state procedural rules

-Any rule that could affect the outcome should be considered substantive under Erie--->state statute of limitations would clearly change the outcome
Dissent: The state of the forum is free to apply its own period of limitations, regardless of whether the state originating the right has barred suit upon it


-Problem w/ outcome determinative test is that virtually any procedural matter can change the outcome of a case
a) Therefore, test would require that federal courts to apply many state rules that are clearly procedural

-Case at law versus case at equity; cases at law deal with damages, cases at equity usually deal with some kind of injunctive relief; judge would usually decide case at equity

-Look at whether the statue of limitations issue is a procedural or substantive issue

-It is substantive because it is outcome determinative

-Statutes of limitation serve a variety of purposes--->buying peace, efficiency

-Can’t always tell whether something is substantive or procedural, must see if it is outcome determinative


a) Don’t want to offer vastly different remedy/outcome in federal v. state court

Ragan v. Merchants (SC 1949, p.377): Rule 3 wasn’t intended to govern questions concerning the tolling of statutes of limitations, and, therefore, state law would determine in diversity when statute was tolled

Cohen v. Beneficial Industrial Loan (SC 1949): Federal court must apply a NJ statute requiring a P in a shareholder derivative suit to post a security-for-expenses bond even though Federal Rules, which ostensibly govern such cases, didn’t require the bond

Woods v. Interstate Realty (SC 1949): TN corporation that hadn’t qualified to do business in MS couldn’t maintain a diversity action in a federal court in that state if, by virtue of its failure to qualify, the MS state courts were closed to it
	Byrd v. Blue Ridge Rural Electric Coop (SC 1958) (p.379)

	Facts: NC resident suing SC corporation in diversity for damages allegedly caused by negligence. Resident was employee and under state law had barred from suing company at law, so couldn’t have jury.
-Federal system is an independent system for administering justice
-Inquiry here is whether the federal policy favoring jury decisions of disputed fact questions should yield to the state rule in the interest of furthering the objective that the litigation shouldn’t come out one way in federal court and another way in state court

-Circumstances of this case, the federal court shouldn’t follow state rule

a) Cannot be gainsaid that there’s a strong federal policy against allowing state rules to disrupt the judge-jury relationship in the federal courts

-State statutes and constitutional provisions couldn’t disrupt or alter the essential character or function of a federal court

-Do not think likelihood of a different result is so strong as to require the federal practice of jury determination of disputed factual issues to yield to the state rule in interest of uniformity of outcome


-Court recognized that whether a judge or jury decided the case could affect the outcome but likelihood of a different outcome wasn’t great

a) Court not strong federal interest in using juries
-All in all, Court held that federal court could use a jury, even though the difference in laws was slightly outcome determinative

-Continues to apply to judge-jury questions

-Companies pay into worker’s comps funds and then workers can get the funds if injured but can’t sue the company

-South Carolina statute governs workers comp., fact dispute over whether or not worker is entitled to workers comp or is outside that system


a) Byrd does not want to be a statutory employee or he can’t sue D

-With 7th Amend., do we even have an Erie problem? 7th Amend. doesn’t apply to the states

-No strong policy given South Carolina legislature for having a judge not a jury decide this issue, more tradition 

-Independence of federal judiciary allows it to function differently than state courts-->federal courts find juries to be an essential part of the court

-Struggling with outcome determinative test in Guaranty and Byrd case

a) Byrd offers a balancing test, one side is policy of division of labor between judge/jury and on the other side is desire to make sure state/federal courts produce the same result

-Federal Rules v. State Rules (Ragan)


a) State rules override the federal ones here

b) If federal rule is right on point that will apply, if it is murky the state law can fill in the gaps

-Substance v. Procedure test 

-Outcome Determinative test (York)
-Balancing of interests-->Stave v. Federal (Bird)
	Hanna v. Plumer (SC 1965) (p.385)

	Facts: Question here is whether in a federal action based on diversity service eof process shall be made in the manner prescribed by state law or that set forth in Rule 4 of the federal rules. Here service was made pursuant to the federal rule but it didn’t comply w/ MA law.

-Adoption of Rule 4(d)(1), designed to control service of process in diversity actions, neither exceeded the congressional mandate embodied in the Rules Enabling Act nor transgressed constitutional bounds, and that the Rule is therefore the standard against which the District Court should’ve measured the adequacy of the service

-If there were no conflicting state procedure, Rule 4(d)(1) would clearly control

-Twin aims of Erie: (1) discouragement of forum shopping and (2) avoidance of inequitable administration of the laws
-Erie and its offspring cast no doubt on the long-recognized power of Congress to prescribe housekeeping rules for federal courts even though some of those rules will inevitably differ from comparable state rules

-To hold that Federal Rule of Procedure must cease to function whenever it alters the mode of enforcing state-created rights would be to disembowel either the Const.’s grant of power over federal procedure or Congress’ attempt to exercise that power in the enabling act

-A federal court shouldn’t be required to apply all state law whenever the outcome might differ, but only when that difference in outcome would contravene one of the twin aims of Erie
-Thus, a federal court must apply state law only when failure to do so would likely result in a forum-shopping b/w state and federal courts b/c of the likelihood of a different outcome


-Erie is concerned w/ forum-shopping only when it’s motivated by the hope for a different outcome based on a difference in applicable laws
-Is the rule here substance or procedure?  Though it would determine the outcome, Court found it to be procedural

-Modified outcome determinative test (Hanna)

-The TC cites York and Ragan to support state law application under outcome determinative test

-Real substance of the case will be liability of D; service rule is classic example of pure procedure

-Harlan’s concurrence


a) Thought Court went too far in saying procedural ergo constitutional

-In Sibbach v. Wilson (SC 1941, p.392), SC affirmed TC order that P undergo a physical examination despite Ill. policy forbidding compulsory physical examinations
-Erie tilts toward the states, as well as York
-Hanna tilts toward the federal government, as well as Bird
-Necessary & Proper Clause gives federal rules broad power

-After Hanna, would the federal rules be allowed to have statute of limitations?  No, would run contrary to the enabling act; precedent would also hinder this--->Erie b/c statute of limitations is substantive law and therefore state should apply.  Also, York looked at statute of limitations

	Walker v. Armco Steel Corp. (SC 1980) (p.395)

	Facts: Issue here is whether diversity suit should follow state law or Federal Rule 3 in determining when an action is commenced for the purpose of tolling the state statute of limitations.  Walker injured hammering D’s nail into wall.  Walker had filed complaint in time but OK state law doesn’t consider action commenced until D is served, which wasn’t w/i OK’s statute of limitations.

-We cannot give the cause of action longer life in the federal court than it would have had in the state court w/o adding something to the cause of action

-Where the Federal Rule was clearly applicable the was whether the Rule was w/i the scope of the Rules Enabling Act and if so, w/i a constitutional grant of power such as the N&P clause

-Present case indistinguishable from Ragan
-Hanna distinguished Ragan rather than overruled it


a) Application of Hanna is premised on a direct collision b/w Federal Rule and state law

-Since there is no direct conflict between the Federal Rule and the state law, the Hanna analysis does not apply, instead policies behind Erie and Ragan control

-Simply no reason why, in the absence of a controlling federal rule, an action based on state law which concededly would be barred in the state courts by the state statute of limitations should proceed through litigation to judgment in federal court solely b/c of the fortuity that there’s diversity of citizenship between the litigants


-SC held that Rule 3 didn’t govern statutes of limitations but was merely an internal timing rule for purposes of Federal Rules.  Therefore, SC applied state law b/c no Federal Rule was in conflict

-Rule 3--> A civil action is commenced by a filing with a court


a) Does not reference statute of limitations or tolling; or state a purpose

-So rule 3 should clearly apply to diversity cases

-Hanna says if direct conflict between federal rule and state law, federal rule will trump

-Other than Hanna, no real precedent to rely on for P; D has Ragan to rely on


a) Ragan is near identical to this case; P is thinking Ragan was overruled or should be

	Stewart Organization, Inc. v. Ricoh Corp. (SC 1988) (p.401)

	Facts: Issue here is whether a federal curt sitting diversity should apply state or federal law in adjudicating a motion to transfer a case to a venue provided in a contractual forum-selection clause.  
-When federal sought to be applied is a congressional statute: (1) Is statute sufficiently broad to control the issue before the court; (2) if it is determined that federal statute covers the point in dispute, proceed to inquire whether the statute represents a valid exercise of Congress’ authority under the Const.

-Thus a district court in diversity must apply federal statute that controls the issue before the court and that represents a valid exercise of Cong.’s constitutional power

-With that in mind, federal law here governs the venue dispute

-28 USC 1404(a) governs district court’s decision whether to give effect to the parties’ forum-selection clause and transfer this case to NY

Dissent (Scalia): Disagrees w/ majority that validity of a contractual forum-selection clause falls w/i scope of statute

-Since statute doesn’t apply, AL state law should apply here


2 parts: (1) Statute broad enough to control the issue; (2) Is it consistent with the Const

-Considerations on choosing state law


a) Have to figure out what kind of case we’re dealing with (diversity v. federal q)


b) What state’s law applies to the case based contacts and other factors (similar to PJ)


c) Look to state’s choice of law provisions


d) Erie and Reverse Erie

i) Reverse Erie when state courts have to make judgments about apply state or federal law (Preemption is when federal law preempts state law)

-Used to be lex loci rule, which was law of the place where the event occurred (so for defamation, where the publication happened)
From Professor, Choice-influencing considerations (originally Prof. Leffler’s):

(1) Predictability of results


a)  Outcome determinative, forum selection clause in a contract for example

(2) Maintenance of interstate order

(3) Simplification of the judicial task; familiar w/ own state law so more convenient to apply that where possible

(4) Advancement of the forum’s interest (looks at all potential forums)

(5) The better rule, only if the first 4 factors don’t point to a clear result


a) Gives a lot of leeway to decide dispute
-Benefits of Certification-->Better understanding of state law

-Drawback of “”---->Takes a while and defeats the purpose of diversity (state deciding the issue when brought in independent federal judiciary)

Klaxon v. Stentor (SC 1941) (p.417): In order to promote the desired uniform application of substantive law w/i a state, federal courts must apply the conflicts-of-law rules of the sates in which they sit.

-Under Klaxon, courts must apply the conflicts-of-law rules of the states in which they sit

Allstate Ins. v. Hague: A state could apply its substantive law in a case, so long as the state had significant contacts or a significant aggregation of contacts with the parties and the transaction.

Van Dusen v. Barrack (SC 1964): A change of venue under § 1404(a) generally should be, with respect to state law, but a change in courtrooms (so action PA federal court transferred to federal court in MA will still be governed by PA law).

-Van-Dusen says you can change the venue but not the original applicable law

	Mason v. American Emery Wheel Works (1st Cir. 1957) (p.418)

	Facts: Mason, a MS resident, sues Emery for personal injuries from defective wheel.  No privity b/w Mason and Emery b/c of the chain of manufacturing.  Since injury was in MS, district court applied MS law, and that law does not allow liability where there is no privity of K between user and manufacturer despite great weight of authority elsewhere.
-It would be gratuitous and unwarranted to assume that the SC of MS would hold when we bear in mind the readiness of other courts, in conservative jurisdictions at that, to overrule their earlier holdings and to bring their jurisprudence into accord with what is now the overwhelming weight of authority

-While not directly on point, recent MS SC decision to mention modern doctrine here regarding privity and commented favorably on it, so can distill where MS Court would go on this issue


-P didn’t actually purchase wheel straight from D

-Change in law since MS last decided an issue like this

-TC dismissed based on old MS law

-AC looks to indicators from more recent MS opinions (though not directly on point) and at other jurisdictions’ advancement

-W/o certification, can only predict what state SC would do, can be a difficult task
-Eventually, MS Court did overrule Ford v. Myers and allowed for liability w/o privity

-Federal Common Law (p.428) has become firmly established in areas like admiralty and maritime contexts b/c desire for a uniform body of substantive law has long been considered of primary importance

ERIE DOCTRINE Summation

-First question to ask is, is the issue governed by federal directive?

Federal Directive---------> Yes (Hanna) or No (Erie)

a) Federal rule, statute, const. provision directly on point, you apply federal, so no Erie problem, Hanna problem

b) If yes, only issue is if the federal directive const.

-If no federal directive, then Erie Problem


a) Twin aims test – forum shopping


a) Bird Test, balancing test between federal and state interests

-From Klaxon, dist. Court will apply choice of law rules from the district the court sits in (so which state law to apply)

-No hierarchy of factors, twin aims not more important than Bird Test, so would want to look at each of those tests
III. AJUDICATION WITHOUT TRIAL

A. Attacks Based on the Pleadings
Rule 12: Defenses and Objections (p.471) Allows a D to raise certain defenses and objections – matters usually raised in the answer – in a preanswer motion.  Rule 12(b) allows D to move for dismissal of the case, while 12(e) and (f) ask P to correct parts of the complaint.
12(b) Defenses: (1) Lack of SMJ, (2) Lack of PJ, (3) Improper Venue, (4) Insufficiency of Process, (5) Insufficiency of Service, (6) Failure to State a Claim, and (7) Failure to join a party

	American Nurses’ Assoc. v. Illinois (7th Cir. 1986) (p.531)

	Facts: Class action suit alleging sexual discrimination against the state.  TC dismissed complaint for failure to state a claim (12(b)(6)).  Question here is whether a failure to achieve a comparable worth – granted that would not itself be a violation of the law – might permit an inference of deliberate and therefore unlawful discrimination, as distinct from passive acceptance of a market-determined disparity in wages.

-Knowledge of disparity is not the same thing as an intent to cause or maintain it

-P who files a long and detailed complaint may plead himself out of court by including factual allegations which if true show that his legal rights were not invaded

-When a D is unclear about the meaning of a particular allegation in the complaint, the proper course is not move to dismiss but move for a more definite statement

-P doesn’t have to plead evidence

-A complaint doesn’t fail to state a claim merely b/c it doesn’t set forth a complete and convincing picture of the alleged wrongdoing


-Different genders getting paid different wages for the same work is the allegation

-P pleading too much here according to Posner

a) Rule 8 only requires short and plain statement of the facts and why P is entitled to the relief

-Effect of a successful 12(b)(6) motion is normally that P will be given 1 opportunity to amend the complaint
-When a party has included scandalous, impertinent, or irrelevant matter ina pleading, traditionally the remedy afforded is a motion to strike---> See 12(f)
-Rule 8, 9, 12 mesh together, 12 will always be used but can cite the others support in motion to dismiss

-Will have a narrower scope of discovery

-Standard here is Conley v. Gibson, which gives P the chance to proceed even if chances of success are slim

	Bell Atlantic Corp. v. Twombly (US SC 2007) (Supp.595)

	Facts: Appears there’s a tacit agreement to slice up the territory to create regional phone monopolies.  In the complaint, the conduct is outlined and they asked inferences to be drawn from that.  

-The complaint is insufficient because although the claim is possible it needs to be plausible in order to avoid extraordinary costs of discovery
-Have to plead more than it’s possible, less than it’s probable, plead that it’s PLAUSIBLE

a) Reverting back to Code Pleading? Factual context/plausibility…


b) Is it possible every D’s lawyer will argue Twombly (yes)

-If this complaint isn’t good enough, how could a P ever go after the Bells for antitrust?


a) All you have his conscious parallelism and maybe a remark from someone involved


-Dissent argues pleading standard is suppose to be inclusive and Court here is changing that

-Depending on what side of the V you’re on, you’ll be arguing different sides to the interpretation of Twombly


-Twombly held that there is a plausible standard for success to avoid dismissal (possibility v. plausibility)

-Nothing 12 saying that anti-trust claims should be treated differently

-In the pleading stage want to educate the judge

-On both Rule 12 and SJ motions, the nonmoving party’s facts are assumed to be true
-Allegations beyond parallel conduct? P claims there was collusion

-Not enough to allege this, need some backup for allegations so serious and will cost so much in discovery

-What might exist to show Ds’ conspiracy?


a) Possible documents/emails out there

-But could only get these through discovery

-Why is SC so concerned about cutting these cases off at beginning?


a) Concern about frivolous lawsuits and expense

-Since Twombly, this higher standard has been applied to cases outside antitrust realm

-At end of the day, it is the district court judges making these important decisions
-Considerations for lawyers before they bring Rule 12 motion:


(1) Worried about discovery


(2) Must file all other motions at once

(3) If you lose, P will have written order from judge saying that he has a good case, might want to wait till SJ b/c judge may be hesitant to dismiss so early in a lot of cases


B. Summary Judgment
Rule 56: Summary Judgment (p.541) Frequently sought way to resolve a case before trial.  Summary judgment gives the court a limited ability to look beyond the language in the pleadings to the actual facts that each side has marshaled to support its case.

-Rule 56 takes fact into account where Rule 12 just looks at the pleadings

-Cannot cite pleadings under rule 56 for Summary Judgment (SJ)


a) Attorney signs the pleading, client doesn’t verify them, not the same as an affidavit

b) Might have admissions or denials in response to a pleading, which could be important for SJ (so there are some instances where pleadings could be used in for SJ)

-Either party can bring a motion for SJ

-Dispositive motion will dispose of the case, obviously not the same for non-dispositive motion


a) Type of motion determines how much notice you have to give

b) Classic non-dispositive motion would be one for discovery; Rule 12 and 56 will be dispositive

-Rule 56(c) gives time frame for serving SJ motion
-56 motion determines whether a material issue of fact exists for which a trial is needed.  Simply stated, a material fact is one which will affect the outcome of the case, and a material fact raises a genuine issue if a reasonable jury could reach different conclusions concerning that fact

	Lundeen v. Cordner (8th Cir. 1966) (p.860)

	Facts: Lundeen trying to recover life insurance benefits from her deceased ex-husband for her 2 children, while husband’s new wife is contesting them.  Benefits were left to children but new wife contends that decedent effected a change in the beneficiaries before he died.  While children are named, it is clear based on evidence that husband did everything in his power to change beneficiaries.  New wife prevailed on SJ motion.  
-Based on submitted affidavits, etc clear that husband sought to change beneficiaries, no genuine issue of fact on this point

-Although ex-wife has presented certificate showing her children were beneficiaries, she is not necessarily entitled to a trial


a) Based on evidence, no advantage would be gained from cross-examination

-Purpose of SJ is to avoid useless trials, from the circumstances of this case, a trial would indeed be useless waste of time and expense 


-P had a counter-affidavit saying that Mr. Cordner cared deeply about his first two children, but that doesn’t add anything to counter the affidavit that he changed his life insurance policy

-The intervener is the 2d wife, claims she is entitled to ¼ of life insurance policy, the rest should go into trust for the children

-P had mechanism for taking depositions but didn’t use it

-P had to show genuine issue for trial here

-Must serve SJ motion at least 10 days before hearing

-56(c), must have no genuine issue of material fact and movant must be entitled to judgment as a matter of law; Rule 56 will apply in a diversity case

-If SJ motion is filed, what do you do if you need to defeat motion if you don’t have evidence but have a theory supporting your side


a) Schedule depositions


b) Ask for more time from court

c) Look to Rule 56(F), giving reasons why you can’t respond to SJ motion at a certain point

Cross v. United States (2d Cir. 1964, p. 865): Case whether language professor was entitled to various deductions for summer travel.  The essentially factual character of the issue is particularly apparent here, where the ultimate facts were warmly contested.  SJ is particularly inappropriate where the inferences which the parties seek to have drawn deal with questions of motive, intent, and subjective feelings and reactions.  Case reversed and remanded for trial.
-Need to look at the motives and intent behind somebody’s actions

Adickes v. S.H. Kress & Co. (SC 1970, p. 868): Where evidentiary matter in support of the motion doesn’t establish the absence of a genuine issue, summary judgment must be denied even if no opposing evidentiary matter is presented (Civil Rights Case).  

-Case widely interpreted to require a movant for SJ to foreclose the possibility that the nonmovant party might prevail at trial

	Celotex Corp. v. Catrett (SC 1986) (p.870)

	Facts: Catrett bring an asbestos suit on behalf of deceased husband.  Celotex had argued SJ appropriate b/c Catrett had failed to produce evidence that any Celotex product was the proximate cause of the injuries alleged.  TC granted SJ b/c there was no showing that the P was exposed to Celotex product within statutory period.
-No express or implied requirement in 56 that the moving party support its motion w/ affidavits or other similar materials negating the opponent’s claim
-Burden on moving party may be discharged by showing – that is, pointing out to the district court – that there’s an absence of evidence in support of the nonmoving party’s case

-AC wrong in holding that moving D must always support his motion w/ evidence or affidavits showing the absence of a genuine dispute about a material fact


-So need not offer proof that negates P’s case, need only to show that P has failed to meet the burden of production
-However, D cannot simply assert that P has no evidence.  Must point out to the court those parts of the depositions, affidavits, and other evidence that demonstrate P has no evidence on one or more elements of his claim

-A party may satisfy the standard for SJ by one or both of 2 methods:

(1) Movant may, by submitting affirmative evidence, negate an element essential to the opposing party’s claim or defense

(2) Movant may show that the opposing party lacks sufficient evidence to establish an essential element of its claim or defense

Anderson v. Liberty Lobby (SC 1986, p. 878): Liberty filing a libel suit against Anderson.  B/c of libel had to show clear and convincing evidence of actual malice and not just preponderance of the evidence.  With that in mind, Anderson’s SJ motion prevailed b/c no way P could meet that standard.

-Burden of persuasion affects the burden of production

Matsushita Electric Industrial Co. v. Zenith Radio Corp. (SC 1986, p.880): Allegations of Japanese price fixing to dominate US market.  D’s motion for SJ proper b/c absence of a plausible motive to engage in predatory pricing.  The absence of any plausible motive to engage in the conduct charged is highly relevant to whether a ‘genuine issue for trial’ exists w/i the meaning of Rule 56(e).  Lack of motive bears on the range of permissible conclusions that might be drawn from ambiguous evidence. 
-So when factual context makes a claim implausible, must come forward with more persuasive evidence to support claim than would otherwise be necessary

Summary Judgment

-AC will use same standard for SJ that TC will use

-Point of SJ is that the parties have to go beyond the pleadings, mere conclusory statements and inferences will not suffice

IV. DISMISSALS AND DEFAULT JUDGMENTS
Rule 41: Dismissal of Actions (p.523) Allows for both voluntary (a) and involuntary dismissal (b)

-Voluntary dismissal (Rule 41)

a) P files notice of dismissal with clerk of court, needs to file before responsive pleading or before motion for SJ is filed or if stipulated to by the parties. Dismissal will be w/o prejudice

b) Example: McCants v. Ford where P dismissed b/c SoL so he could refile in different jurisdiction

c) A settlement agreement will have a notice of dismissal stipulated to by the D and will be w/ prejudice

d) Client just may decide to no longer pursue the claim

e) Strategic issues or practical concerns with witnesses may prompt dismissal

f) Basically get one shot to withdraw case w/o prejudice, under Rule 41(d) may get another but will have to pay costs for original filing (filing fees, motion fees)

-Involuntary dismissal (Rule 41)


a) If P fails to prosecute or comply with a court order, dismissal would be w/ prejudice


b) Different from a default judgment (See Rule 55)

-Rule 41 covers counter and cross claims as well

McCants v. Ford (11th Cir. 1986, p.883): P filed motion to voluntary dismiss pursuant to 41(a)(2) so he could refile claim in different state so he would be within statute of limitiations.

Link v. Wabash R. Co. (SC 1962, p. 884): District court may dismiss a complaint for failure to prosecute even without affording notice of its attention to do so or providing an adversary hearing before acting (still no trial 6 years after action commenced).
Rule 55: Default; Default Judgment (p.540): A party who fails to respond to a claim can be declared in default and may have a judgment rendered against it.  

	 Coulas v. Smith (AZ SC 1964) (p.887)

	Facts: D counsel was present before the court and did not participate in the stipulation vacating the original trial and resetting the date.  D and counsel deny every receiving any notice from the clerk concerning the new trial date.  At new trial, D and counsel failed to appear.  Default judgment entered against Coulas. 

-Default judgment obtains when a D fails to plead or otherwise defend

-Once an answer on the merits is filed and the case is at issue, a default judgment is not proper, and if the D fails to appear at the trial a judgment on the merits may be entered against him upon proper proof


-Smith filed 2 counts against Smith and Bray; Bray crossclaims against Coulas; Coulas files an answer and counterclaims against Smith

-Coulas doesn’t show; Court says it’s a default judgment but really just adjudication on the merits because Coulas appeared in the case

a) Without D there, P must still make a showing that he should win.  If he didn’t do that, case could still be dismissed even with Coulas absent

-What is an appearance? 

-In default, the damages sought will determine who will enter it (by clerk or court)

a) Amount is certain, clerk of court can handle it.  If not, the Court must do it and can 

have hearing on the issue, which D is allowed to appear in

Rule 54: Judgment; Costs (p.539)
-Gives definition of judgment and costs

-54(b) is very important rule b/c it allows judgment to be entered on different parts of a claim


a) With judgment and not just an order, can start collecting on that judgment or appeal it

-Order granting SJ is still just an order not a judgment

-SJ procedure governed by 56 but actual piece of paper judgment governed by 54
V. RIGHT TO A JURY TRIAL
VII Amend: (p.236) In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined in any Court of the United States, than according to the rules of the common law
Rule 38: Right to a Jury Trial; Demand (p.522)

Rule 39: Trial by Jury or by the Court (p.523)

-Burger’s complaint’s about juries: (1) Not representative cross-sections, (2) factual issues in protracted cases are often of enormous complexity, (3) jurors may need days of instruction, 94) limit for anyone to understand all issues/materials/theories in a complex case, and (5) Huge impact on these people’s lives

-Right to jury trial preserved as it existed at common law in 1791, date 7th Amend. ratified

a) Calls for some historical inquiry

-Pre-trial conference is last chance to settle a case

-Bring motions in limine before the trial begins

-Right to jury trial grounded in 7th Amend. in civil trials (6th Amend. for criminal trials)

-Common law courts allowed for jury trials, while trials at equity did not have right to jury


a) The 7th Amend. just preserved the right to jury that existed in 1789

-Rule 2 merged both law and equity in the federal system, 1 form of action, the civil action

-Rule 38 and 39 deal with the right to jury trial


a) In practice, you’ll note that you want a jury trial right in the pleading

	Beacon Theatres, Inc. v. Westover (SC 1959) (p.897)

	Facts: Beacon seeks jury trial, denied by lower courts.  Beacon seeking declaratory relief over antitrust issues regarding Fox’s restriction of simultaneous showings of 1st run films in the same area.  Beacon wanted jury trial pursuant to 38(b), TC found this to be essentially equitable case, though.  

-Court holds that a party is entitled to jury on all issues that are relevant to the legal claims, even if some of those issues are also relevant to equitable claims


-After merger of Law and Equity, legal and equitable claims can both be presented in a single action, making it difficult to apply the historic test to the hybrid case

-Statutory right, e.g. Declaratory Judgment Act, to jury trial
-So one factor the court looks at is the remedy sought: Damages claim would mean jury trial, injunctive relief, restitution, an action for accounting would be for a court in equity

-Declaratory relief grounded in a federal statute

-Concern that if equitable claim went first would bar Beacon’s jury trial claim by res judicata (aka claim preclusion)


a) Collateral Estoppel = Issue Preclusion

-The court only had discretion on what to hear first

-The SC says that a jury trial should be favored

-Dissent just thought this action looked like an equitable case

-The cleanup doctrine allows for a judge to hear incidental claims to one at equity
Dairy Queen v. Wood (SC 1962, p.904): Wood sued Dairy Queen for injunctive relief and an accounting to determine the exact amount of money owed by DQ.  TC found that legal issues were purely equitable so no jury.  Sc reversed district court’s conclusion that there’s no right to jury trial on legal issues that are incidental to equitable issues.  Beacon requires that any legal issues for which a trial by jury is timely and properly demanded be submitted to a jury.  Claim for accounting one here is legal (despite use of “accounting”, choice of words doesn’t determine right to trial.

-Really a breach of K case, which is a straight legal claim

Katchen v. Landy (SC 1966, p. 905): Bankruptcy Act converts creditor’s legal claim into an equitable one.  

Ross v. Bernhard (SC 1970, p.907): Heart of action is corporate claim.  If it presents a legal issue, one entitling it to a jury trial, the right to a jury is not forfeited merely b/c the stockholder’s right to sue must be adjudicated as an equitable issue triable to the court.

	Markman v. Westview Instruments (Fed. Cir. 1996) (p.932)

	Facts: Question here is whether the interpretation of a so-called patent claim is a matter of law reserved to entirely for the court, or subject toa 7th amendment guarantee that a jury will determine the meaning of any disputed term of a rt about which expert testimony is offered.

-Patent construction in particular is a special occupation.  The judge from his training and discipline is more likely to give a proper interpretation to such instruments than a jury

-Uniformity would be ill served y submitting issues of document construction to juries
-Holds that construction of a patent is exclusively w/i province of the court


-Patent construction tends to be non-jury trial (See p. 934)

a) Juries can create inconsistent results for patents which could lead to infringements in outside world and at the very least confusion

-Functional consideration (p.933) to determine if judge or jury is better suited

-Preliminary jury instructions--->trial----->final jury instructions

-Party’s lawyers will draft the jury instructions and judge will formulate them from that

-Backlog for jury cases, if demanded it will take a while to get resolved


a) Some reasons then for why one would just want a bench trial

-Magistrate judges are appointed for 8 years and answer to District judge, don’t go through Senate confirmation; can take on a lot of work depending on consent of the parties.  Deal with more minor criminal matters but a lot of procedural stuff.  Write a lot of reports and recommendations to District judges (R&Rs)

-A lot of tactical decisions go into whether a jury trial is made or not

-Parties cannot refuse to have magistrate hear anything; will almost always hear discovery motions

	Curtis v. Loether (SC 1974) (p.912)

	Facts: Question here is whether the Civil rights Act or 7th Amendment requires a jury trial upon demand by one of the parties in an action for damages and injunctive relief under this section.

-If a monetary remedy is essentially restitutionary in nature – that is, if it forces the party to disgorge money in her possession that properly should have gone to the claimant – it will be treated as equitable

-If the money compensates for a harm caused to the claimant, it is damages and is legal in nature


-Availability of actual and punitive damages made a statutory antidiscrimination action resemble a legal tort action more than any equitable action-->didn’t go so far as to say any award of monetary relief must necessarily be legal

-Preliminary injunction prevented D’s from renting apartment to anyone else

-Rule 65 governs preliminary injunctions and TROs


a) Unlike TRO, injunction has to give notice to adverse party

-The civil rights statute is set up by statute and has jury trial whereas bankruptcy is similar but does not, what distinguishes them?


a) Seeking damages on the second factor

-Concern over prejudice juries


a) Judge can protect against this risk, though

Tull v. US (SC 1987, p.916): Characterizing the relief sought is more important than finding a precisely analogous common law cause of action in determining whether the 7th Amend. guarantees a jury trial.  Establishes 2 part test to use in determining whether statutory claim must be tired by a jury:

(1) Identify the closest historic analogue to the action in 18th C English practice and determine whether that historical analogue would be heard in Law or Equity

(2) Analyze the nature of the remedy sought and determine if it is legal or equitable in nature (this step predominates)

	Chauffeurs, Teamsters and Helpers Local 391 v. Terry (SC 1990) (p.921)

	Facts: Question here is whether an employee who seeks relief in the form of backpay for a union’s alleged breach of its duty of fair representation has a right to trial by a jury.  SC holds that 7th Amend. entitles such a P to a jury trial

-Under first step of Tull test, SC determines closest analogue was the equitable claim for breach of fiduciary duty but that claim not 100% analogous

-Under second step, remedy of backpay found to be a form of damages, a legal remedy; b/c this step predominates, there is a right to jury

Concurrence: (Brennan) Questions whether the first step has any continued relevance.  When there is a perfect analogue, first step should control.  


-First prong of 7th Amend. test controversial

-Looking at history seen by some to be difficult and unnecessary task, other side is that this is precedent and what needs to be done under the 7th Amend.

-Certainly have areas where the Court does not look back to history for cases

-The nature of relief factor is the second factor

-Nature of backpay is money damages but is it equitable relief because it is restitution?
-3rd test pulled out of nowhere in Ross was jury practicality (will they understand the case)

-Some confusion in the law still, as in Markman there were “functional” considerations about using a jury

Rule 47: Selecting Jurors (p.531)

Rule 48: Number of Jurors; Verdict (p.532)

-In deciding on jury not consider: speed of decision, affect of time on injuries, litigation fees, Ps generally do better before judges (P.938)

VI. CASE MANAGEMENT


A. Pre-Trial Conferences, Trials, Jury Instructions, and Verdict Forms
Rule 16: Pretrial Conference; Scheduling; Management (p.478) Gives federal court discretion to order one or more pretrial conferences to discuss virtually any matter relevant to the case.  A pretrial conference will result in a pretrial order that guides the remainder of the case.


16(a)-(d) set forth the procedure for calling a pretrial conference

-Allows judge to get parties together for pre-trial conferences

-Tool for judge to use to manage the case

-Judge has the power to sanction if the parties are coming unprepared

-Can force the parties to actually show up to these conferences


a) When you show up must have authority to settle or just wasting time

-Will have 1 scheduling conference and could have any number of pre-trial conferences; if the case has been going on for a while, may have status conference

	Velez v. Awning Windows, Inc. (1st Cir. 2004) (p.835)

	Facts: Velez prevails b/c defendants did not follow court orders.

-Party who seeks to be relieved from a court-appointed deadline has an obligation at a bare minimum to present his arguments for relief to the ordering court.  An unexcused failure to do so constitutes a waiver

-Appellate review of a TC’s case-management decisions is solely for abuse of discretion, that didn’t occur here

-When a litigant fails to comply with a case-management order, the court has substantial authority to impose condign sanction


-Claims that she was sexually harassed

-Ruled for P because her SJ motion was unopposed b/c D had taken so long in filing their motion

-A jury awarded the damages

-Usually don’t want trial determined like this, but the D’s ineptitude in conforming to deadlines was shocking

-Rule 56(f) is the way D would have extended time

-The standard of review here for the AC was for abuse of discretion
-Some courts have taken a rigid view, holding that the failure of a party fairly to meet a deadline w/o a sound excuse will result in a denial of relief
-Rule 16 authorizes the district court to play an energetic role in encouraging the parties to settle their dispute

-As made clear in Velez, 16(f) allows the TC to impose sanctions for the violation of a pretrial or scheduling order, failure to appear at a pretrial conference, or lack of preparation for such a conference

-Order of trial listed on p.954
-Opening statements put things in to context for juries

-P goes first b/c they have the burden of proof

-Not allowed to go beyond the scope of testimony save for impeachment evidence

-P will go first with direct evidence (case in chief) followed by D


a) Direct Evidence-->Cross-->Redirect

-Strategy for presenting evidence:


a) Order of the witnesses in telling a compelling story


b) Airing the dirty laundry, if your client is a bad character do you let jury now that


c) Witness preparation beforehand is key, and know that the witness will show up

Jury Instructions

-Usually at the very beginning judge will give preliminary jury instructions (can you take notes?)

-Jury instructions will be dealt with at pre-trial conference

-Burden of production/going forward put on P in civil claims

a) Burden is met once enough evidence is produced for a reasonable jury to decide in P’s favor
-Have to meet burden of persuasion as well

a) 3 possible standards: (1) preponderance of the evidence, (2) clear and convincing evidence, and (3) beyond a reasonable doubt
Rule 49: Special Verdict; General Verdict and Questions (p.532)

-General verdict, jury just needs to announce which party prevails and the amount to be recovered if P wins

a) Two deficiencies with that: (1) There’s no way to tell how the jurors decided specific issues, which, in turn can result in unnecessary retrial of the entire case and (2) There’s no way of knowing whether the jury actually focused its attention on every major aspect of the case as required by the instructions or whether it ignored the instructions altogether and rendered decision based solely on sentiment, public opinion, bias, etc

-Special Verdict requires the jury to answer a series of questions regarding each facet of the case but not to enter a verdict stating who wins

a) One problem is that it’s difficult for judges to formulate appropriate questions that will cover the significant elements of the case yet avoid ambiguities that can lead to reversal on appeal

-General Verdict w/ Answers to Interrogatories requires jury to give a general verdict but also to provide answers to a series of questions that usually are less extensive than special verdicts


a) Problems can arise when answers are inconsistent w/ verdict

Rule 51: Instructions to the Jury; Objections; Preserving a Claim of Error (p.534) Parties may review the proposed instructions before they are submitted to the jury and may object to any items in the instructions

-Instructions should come before or after the final arguments by counsel
	Kennedy v. Southern Calif. Edison Co, (9th Cir. 2001) (p.981)

	Facts: Wrongful death action.  TC failed to give an instruction based on prior case law and D prevailed.

-When a district court is presented with an applicable instruction that raises an important issue of law or directs the court’s attention to a point upon which an instruction to the jury would be important, it is not relieved from the responsibility of giving proper instruction simply b/c the party making the request has proposed an instruction that doesn’t completely comply with the relevant law

-Harmless error review applies to jury instructions in a civil case

a) An error in instructing a jury in a civil case requires reversal unless the error is more probably than not harmless

-District court’s failure to give proper instruction wasn’t harmless error, TC reversed


VII. TAKING THE CASE FROM THE JURY

A. JMOL, Masters & Magistrates, and Motions for New Trial
Rule 50: Judgment as a Matter of Law in a Jury Trial; Related Motion for a New Trial; Conditional Ruling (p.533) Jury has a role to play only when the facts are in dispute
Rule 52: Findings and Conclusions by the Court; Judgment on Partial Findings (p.535)

	Galloway v. United States (SC 1943) (p.961)

	Facts: Is taking away a case from a jury on the ground that the P had not met its burden of production at trial a violation of 7th Amend?  

-It does not, similar action was allowed in 1791


-No bar to an appellate court granting a JML (Neely v. Martin (p.965))

-A directed verdict is now known as a judgment as a matter of law; jnov is now known as a renewed judgment as a matter of law (motion)

-A judge may hesitate to issue JML so he doesn’t get reversed on appeal (so he will let jury deliberate, rule and will overturn it if it disagrees with what he thought fair)
	Denman v. Spain (SC MS 1961) (p.966)

	Facts: P appealing JML motion that overturned her jury award.  Incident surrounds a car accident where the facts are not entirely clear and D will not testify.
-Burden on P to prove by preponderance of the evidence, that D guilt of negligence and that negligence was proximate cause of the accident

-Such conclusions here could only be classed as possibilities 


-Here we have judge taking the case from the jury

-Accident reconstruction expert for the P potentially?
-Rule 50(a), reasonable jury standard-->same standard for renewed motion as a JML

-Rule 59 gives the standard for new trial

a) Against the greater weight of the evidence/shocks the conscience

-On appeal, the standard is one of abuse of discretion by the trial judge

-Not all errors are created equally

-Rule 61 is harmless error

-Rule 60 allows courts to make corrections (easier when it’s a bench trial b/c judge can correct himself as he goes along)

- JNOV: renewed motion for a judgment as a matter of law, after jury verdict.  Does not have to be a motion, court can move sua sponte.

- P appealed the trial courts grant of JNOV to the D
- Court rules that P had to prove by a preponderance of the evidence that negligence not only occurred, but contributed to the accident in some way.

- In this case, it meant that the D was driving on the wrong side of the road.

- Because P could not meet this burden, JNOV was proper for the defendant.

-Rule 50 standard for the jury: reasonable

-Rule 59 standard for the jury: shock the conscience

-On appeal it is for abuse of discretion, hard to overturn new trials.

-Rule 61: unless an error affects the substantial rights of a party, errors are to be disregarded.

-Rule 60: Judge has the ability to change judgment, amend findings of fact
Rule 53: Masters (p.536)

-Hear testimony and issue findings of fact in jury trials

-Used to oversee complex discovery and implementation of post-judgment orders and decrees

-Masters serve as a surrogate to the court

-3 roles: pretrial masters, post-trial masters, and consent masters

Rule 72: Magistrate Judges: Pretrial Order (p.557)

Rule 73: Magistrate Judges: Trial by Consent; Appeal

-Magistrates power and scope expanded by the Federal Magistrates Act in order to alleviate court load on district judges

-Conduct minor criminal trials, assist in civil and criminal pretrial and discovery, w/ consent of parties can conduct trials and final judgments

-Appointed by the judges in the district

a) 8 yr tenure and duties established by district rules; salary protected from reduction and difficult to remove

b) Cost less than Art. III judges, no political appointment process

-Difference between magistrate judge and master


a) Master limited to a particular area of a case


b) Magistrate judge can serve as a special master, so magistrate more powerful


c) Magistrate governed by statute 28 USC §631, master governed by CL?


d) Can have full and part time magistrate judges

e) Certain things a magistrate cannot rule on (involuntary dismissal, motion for injunctive relief, summary judgment, failure to state a claim).  Can issue a report/recommendation on these though


f) Masters are not appointed very often


B. New Trials, Harmless Error Relief from Judgments or Orders
Rule 50: Judgment as a Matter of Law in a Jury Trial; Related Motion for a New Trial; Conditional Ruling (p.533) Jury has a role to play only when the facts are in dispute

Rule 59: New Trial; Altering or Amending a Judgment (p.544)

	Daniel Hartwig Assocs. v. Kanner (7th Cir. 1990) (p.973)

	Facts: Hartwig is environmental consulting firm that rendered consulting and expert witness service to Kanner.  Kanner failed to pay Hartwing and TC directed a verdict in favor of Hartwig.

-Kanner failed to submit any evidence to support a verdict contrary to the one sought by Hartwig
a) If Kanner did bring evidence forth about Hartwig’s misrepresentation of his resume, misrepresentation alone doesn’t amount to a defense

-Directed verdict was appropriate


Motion for Judgment As a Matter of Law after the Verdict (JNOV)
Batlimore & Carolina Line v. Redman (SC 1935, p.978): Case tried before jury.  At conclusion of evidence, D moved for dismissal b/c insufficient evidence to support a verdict for the P and moved for a directed verdict.  Court reserved its decisions on these motions, submitted matter to jury who found for P.  Thereafter court ruled against D’s motions.  AC reversed but ordered new trial whereas D wanted dismissal.  

-In Slocum v. NY Life Ins., SC held that once a TC has denied a D’s directed verdict motion and allowed case to go to jury, the court couldn’t order a judgment contrary to the jury verdict but could only order a new trial.  In Redman, SC distinguishes Slocum b/c judge had reserved ruling on the directed verdict so that the jury verdict was taken subject to his decision on the motion.

a) Since adoption of Federal Rules this procedure isn’t necessary.  Under 50(b), even if a preverdict motion for JML is denied, there’s an automatic reservation of decision by the court
-50(b) permits a motion for JML after the verdict only if a directed verdict was requested @ the close of all the evidence

New Trial b/c Verdict is Against the Weight of the Evidence
	Aetna Casualty & Surety Co. v. Yeats (4th Cir. 1941) (p.1014)

	Facts: Aetna denies liability b/c Yeats was involved in criminal act so he shouldn’t be covered.  

-Where there’s substantial evidence in support of P’s case, the judge may not direct a vierdict against him, even though he may not believe his evidence or may think that the weight of the evidence is on the other side; for under 7th amendment, it is for jury to weigh evidence and pass on its credibility

-Judge may, however, set aside a verdict supported by substantial evidence where in his opinion it’s contrary to the clear weight of the evidence or is based upon evidence which is false

a) Still judge’s duty to prevent miscarriage of justice

-Equally well settled that the granting or refusing of a new trial is a matter resting in the sound discretion of the trial judge, and that his action thereon is not reviewable upon appeal, save in most exceptional circumstances


Rule 60: Relief from a Final Judgment, Order or Proceeding (p.545)

Rule 61: Harmless Error (p.546)

-Errors committed during trial can be categorized as: (i) those that would result in reversal, (ii) those that may have had an impact on the verdict but don’t justify reversal, and (iii) those that didn’t affect the outcome

-At least for purposes of 60(b), excusable neglect is understood to encompass situations in which the failure to comply with a filing deadline is attributable to negligence

-4 factors to consider if neglect is excusable: (1) Danger of prejudice to the opposing party, (2) length of the delay and its potential impact on the proceedings, (3) the reason for the delay, and (4) whether moving party acted in good faith

VIII. Binding Effect of Prior Decisions

-Would raise res judicata and collateral estoppel in an answer as an affirmative defense

-Rule 8(c) mentions res judicata (RJ)

-RJ means you get one chance to have your day in court

-Collateral Estoppel is a subset of RJ

-Issue preclusion is collateral estoppel (relitigation of matter already decided)

-Claim preclusion is merger and bar (never litigated but should have been)
A. Res Judicata (claim preclusion)

-Res Judicata is claim preclusion

-For claim preclusion to operate 3 elements must be present: (1) Only judgments that are final, valid and on the merits have preclusive effect; (2) the parties in subsequent action must be identical to those in the first (important distinction w/ issue preclusion); and (3) claim in the second suit must involve matters properly considered included in the first action
	 Rush v. City of Maple Heights (SC OH 1958) (p.1115)

	Facts: P injured in motorcycle fall.  Sued city and won for damages and then sued city for personal injury

-Majority rule is that a single tort can be the basis of but one cause of action

-P may maintain only one action to enforce his rights existing at the time such action is commenced


-Two suits from the same accident, one for property and one for personal injuries

-Might want to litigate twice to catch D by surprise after the minimal amount sought in first case; test the waters to see if it is worth it to go into more expensive trial for personal injury

-RJ can apply to jury or bench trial, just need a final decision on the merits

-Ruled that no longer allowed to split claims, had to bring relevant claims at the same time

-Critical issue is whether the 2 actions under consideration are based on the same nucleus of operative facts
	Matthews v. NY Racing Assoc. (SDNY 1961) (p. 1121)

	-P is not allowed to splinter his claim into a multiplicity f suits and try them piecemeal at his convenience

-Same claim as before but instead of individuals, suing the company


	RJ (Claim Preclusion)
	Collateral Estoppel (Issue Preclusion)

	-Bar from relitigation of claim that was decided or could have been decided in an earlier trial
	(1)An issue decided in a prior action is identical to the later action

	(1) The parties are the same from the first and now present litigation or are in privity together
	(2) Prior action resulted in a final judgment on the merits

	(2) The claim being identical (idea of same evidence, transaction test)
	(3) Party or privity

	(3) Final judgment on the merits
	(4) Full and fair opportunity to litigate 

	(4) court of competent jurisdiction must enter final judgment (some complexity here)
	


-Concept of privity defines a legal relationship that exists between 2 or more parties

-Look to Restatement of judgments for determining what a “claim” is


a) Wright & Miller also good for Civ Pro info

-Abstention: idea of not hearing a case b/c some other court should hear it

-Would you want to give RJ effect for an arbitration?  Is arbitration a contracting away of your RJ rights

-In diversity action, whether something will be RJ or collateral estoppel will depend on the state’s law on these issues

Claim preclusion (Res Judicata) v. Issue preclusion (collateral estoppel)

- Some courts use RJ to apply to both.

- RJ is an affirmative defense.

- D must raise, if it does not it is waived.

- Claim preclusion (Claim merger/bar, older terminology)

Differences between the two:

- Claim: can be used to bar things that were never even asserted in the first place, P could have but didn’t barred.  More specific.  

- Issues: specific, legal or factual.

**Transactions test**

Rush: the test is whether the same sort of evidence would be used to establish the same claim in the two actions, older test.

- New test in Rush, note 6, transactions test**: preclusion extends to all rights the original plaintiff had with respect to all or any part of the transaction or series of connected transactions out of which the original action arose.  “Transaction” determined on a case by case basis, pragmatically, critical: whether the two actions under consideration arose out of the same nucleus of operative fact.

Purposes behind RJ:

- Finality in court decisions.

- Prevents inconsistent decisions; promotes efficiency

	Jones v. Morris Plan Bank of Portsmouth (AC VA 1937) (p.1126) 

	-Note and conditional sales K constituted one single K
-Sole purpose of the conditional sales K was to retain the title in the seller until the note was paid.  When the condition was performed, the K ended


- Bank sues Jones for 2 months of  non-payment of actual 3 months of non-payments for a car

- Bank wins.

- 2 different Ks, note for payment of the car, conditional sales K (title is held until payments made).

- Bank tries to repossess the car, alleging that title was still held because 3rd month was still not paid for.

- VA sup ct says that the note and conditional sales K  was one indivisible K, only one cause of action could arise from them (if they had been divisible, multiple actions may have been allowed)
Defense Preclusion

Rule 24: Intervention (p.490)

Compulsory counterclaims:  D must assert a counterclaim if it arises out of the same transaction (nucleus of fact) as the claim, if they do not assert it, they lose the counterclaim.

- After D counterclaims, there shouldn’t be any further problems with RJ because all of the issues and claims related to the transaction should have been brought at that point
-See Mitchell v. Federal Intermediate Credit Bank (SC of South Carolina) (p.1130)
-Claim preclusion is the civil equivalent to criminal double jeopardy

-Cannot underestimate importance of restatement of judgments

-2d RS embraced the transaction test

-§24 really deals with this issue 

-E.g., property damage and personal damage will be considered from the same transaction

-State courts are kind of a mixed bag

-What if you have a car crash, then punching someone, and then defamatory statements?


a) Presumably consider all of this arising from the same operative facts


b) As to a counterclaim, Rule 13 would tell us that this comes out of the same transaction


c) Would be a real risk to try to split up these claims

-Courts take a pragmatic approach to this based on docket control

-Hypo: Airplane accident, 100 people killed; 100 people suing but not in class action situation


a) Court would want to consolidate them if filed simultaneously


b) Let’s say just 5 lawsuits pending-->what happens then?


c) No claim preclusion b/c no privity?


d) Likely this case would settle depending on how the earlier cases unravel

e) Do all claimants have an obligation to assert their claims right away? Certainly within the Statute of Limitations


f) Isn’t unfair to punish later Ps if the first ones just don’t do well

g) Claim preclusion would not apply b/c of no privity but issue preclusion might depending on how the case is ruled on (Russell v. Place) and if other Ps can assert different legal theories

h) Just a due process argument, Ps didn’t get a chance/opportunity (courts are loathe to say someone shouldn’t get their day in court)

i) If the court found for the 1st P, would the other 99 get automatic judgments? Issue of incentive to litigate depending on the size of judgment at issue

B. Collateral Estoppel/Issue Preclusion
-A claim may be merged or barred by a party’s failure to raise the claim in a prior action.  Issue preclusion applies only to matters argued and decided in an earlier lawsuit

-Judgment in the first action must have been valid, final, and on the merits

-Intervening change in law (tax case) can change 

-The determination must be necessary or essential to the court’s judgment

-Regardless of which of the parties to an action wins, the judgment decides for all time any issue actually litigated in the suit.  A party who seeks to re-litigate one of the issues disposed of in the first trial is said to be collaterally estopped from doing so

-3 requirements: (1) the issue must be the same as the one that was fully litigated in 1st action, (2) it must have actually been decided , and (3) decision must have been necessary
	 Cromwell v. County of Sac (SC 1876) (p.1135)

	-TC held that there was fraudulent issuance of the bonds

-There had been no litigation on the holder in due course issue, that is why the second court did not find issue preclusion

-Issues in collateral estoppel need to be actually litigated


	Russel v. Place (SC 1876) (p. 1140)

	-P obtained a verdict for damages and it is insisted that this judgment estops the Ds in this suit from insisting upon the want of novelty in the patented invention

-A recovery for an infringement of one claim of the patent is not of itself conclusive of an infringement of the other claim


	Rios v. Davis (TX App. 1963) (p.1142)

	-Sole basis for previous judgment as b/w Rios and Davis was the findings concerning the negligence of Davis

-Finding that Rios was negligent was not essential or material to the judgment and the judgment was not based thereon

-It is the judgment, and not the verdict or the conclusions of fact, filed by a trial court which constitutes the estoppel, and a finding of fact by a jury or a court which doesn’t become the basis or one of the grounds of the judgment rendered isn’t conclusive against either party to the suit


-In Russell, there was no issue preclusion b/c the jury gave a general verdict
-In Rios, even though the jury gave a special verdict, certain issues weren’t given preclusive effect b/c the outcome didn’t depend upon those findings

-Determined in earlier trial that both parties were negligent

-But because the finding that Rios was negligent was not necessary, there is no issue preclusion here

-The courts do not give RJ effect to alternative theories of judgment unless on appeal the appellate court affirms on that finding

-In federal court, even if a judgment is on appeal it is considered a final judgment

-With that in mind, would want to appeal 2d judgment with the 1st one pending

-RJ actually means a thing adjudicated and collateral estoppel also needs to be adjudicated

-RS of Judgment §27, when an issue of fact or law is actually litigated and determined by a valid and final judgment the determination is conclusive on the subsequent parties whether on the same or different claim

-Law of the Case doctrine: if you have a determination on a particular issue before final judgment is entered (TC is not going to revisit the same issue over and over again)

-Judicial Estoppel a court’s prevention of re-arguing the same point or binding them to the same argument in subsequent matter (can’t win on one argument, come back and relitigate on the opposite argument to try to obtain relief)


C. Required Quality of Judgments
	Commissioner of IRS v. Sunnen (SC 1948) (p.1145)

	Facts: D able to somehow reduces his taxes by having his wife pay when he should’ve been the one paying all along

-If a claim of liability or non-liability relating to a particular tax year is litigated, a judgment on the merits is RJ as to any subsequent proceeding involving the same claim and the same tax year

-Collateral estoppel would operate here to relieve the government and taxpayer of redundant litigation of the identical question of the statute’s application to the taxpayer’s status

-Collateral estoppel must be confined to situations where the matter raised in the 2nd suit is identical in all respects with that decided in the first proceeding and where controlling facts and applicable legal rules remain unchanged


-When new historic facts are the basis of the second suit and there has been a change in legal regime since the prior suit was adjudicated, the first judgment will not preclude the second litigation
	Hanover Logansport v. Robert Anderson (IN App. 1987) (p.1152)

	Facts: Hanover agreed to lease property to Anderson for use as a liquor store.  Hanover failed to deliver premises in time and Anderson sued.  Before trial, Hanover offered to deliver real estate and Anderson accepted w/ condition that the offer was only accepted for purposes of damage mitigation and not in settlement of all damages.
-Adopt consent-judgment-as-contract theory and hold that preclusive effect of a consent judgment must be measured by the intent of the parties

-Because Anderson didn’t include a claim for damages for delay in tendering the real estate in its complaint, it is precluded from reserving such a claim in the consent judgment

-Hanover’s motion to dismiss granted


-Default judgments are always res judicata on the ultimate claim or demand presented by the claim

-Some courts have held that default judgments limited preclusive effect under doctrine of collateral estoppel


D. Persons Benefited and Bounded by Preclusion
Importance of Being a Party

-Traditionally it was very important under mutuality doctrine

-Mutuality means if you are not at risk for adverse judgment then you cannot benefit

-Mutuality has been relaxed.  It is no longer a requirement in the federal system


a) More states allow defensive rather than offensive collateral estoppel

	Bernhard v. BofA (Calif. SC 1942) (p.1163)

	-Bernhard sued Cook and couldn’t get to him in probate court and then sued the bank for the same reason she had sued Cook

-Although D was not a party to the probate action, mutuality and privity not required where the liability of the D asserting plea of RJ is dependent upon or derived from the liability of one who was exonerated in an earlier suit brought by the same P on the same facts


-The first litigant had to be a party or in privity not so for subsequent litigants

-In probate cases you try to close out account and divvy up all the assets

-Nature of finality in probate courts no doubt plays a role

-Bernhard et al. sued Cook in the first case, so Bernhard has already had her day in court

-If you’ve had your day in court, due process concerns not really an issue

-Legitimate concerns about waste and judicial economy

-Wait and see issue comes in with offensive collateral estoppel

-First thing to ask is, has this person had their day in court?  If no but in privity, not a concern

-RJ and collateral estoppel are enforcement mechanisms for rules

	Parklane Hoisery Co. v. Shore (SC 1979) (p.1169)

	-P want to use SEC ruling to get SJ on their shareholder claim

-Offensive collateral estoppel doesn’t promote judicial economy in the same manner as defensive does

a) Encourages a wait and see approach to litigating, not efficient at all; will likely increase rather than decrease amount of litigation

-Offensive collateral estoppel may be unfair to D b/c if first case is for small damages and it doesn’t vigorously contest it and loses, floodgates are wide open

-TC should have broad discretion to determine whether collateral estoppel should be applied

-Use of collateral estoppel in present case would be justified

Dissent: Denying right to jury trial here


-SEC action shows false and misleading proxy

-TC cannot use offensive collateral estoppel, AC reverses

-Parklane argues among other things that 7th amend. requires relitigation in front of a jury

-Shore could not have joined in the first action b/c can’t join w/ the government

-Issue of having the same procedural forum (e.g., inconvenient forum

-Blonder-Tongue is where federal courts allow defensive collateral estoppel and Parklane is the first case where federal courts allow offensive collateral estoppel

-Second issue in the case is jury trial one

-Party or privity question, was the issue actually litigated determined and necessary to that judgment, and can you apply non-mutual collateral estoppel (was there incentive to litigate, could the party have joined, procedural fairness, and inconsistent rulings are all important questions)

IX. GROUNDS FOR SEEKING RELIEF FROM DISTRICT COURTS: FINAL JUDGMENT RULE & APPELLATE REVIEW
-Need a final judgment to be able to appeal

-Have right to appeal district court but no right to appeal to SC

-Writ of mandamus and prohibition used if you think TC has gone beyond its jurisdiction

Rule 54(b): Judgment on Multiple Claims or Involving Multiple Parties (p.539)

Fed. R. App. P. 4: Appeal As of Right – When Taken (p.313)

28 USC 1291: Final Decisions of District Courts (p. 249)
28 USC 1292: Interlocutory Decisions (p.249)

	Liberty Mutual Ins. Co. Wetzel (SC 1976) (p.1060)

	-A TC’s grant of SJ on the issue of liability but not relief was not a final decision for purposes of § 1291

-If  a party sets forth a single basic wrong but seeks recovery for that wrong under several different theories, the different theories are all part of the same claim for relief.  Therefore, if the court resolves only of the theories of relief, no immediate appeal of that ruling is possible under 54(b)


-Requirements of 54(b) weren’t satisfied; 54(b) is limited to multiple claims, not the case here

-Idea of §1291 is that the whole case/litigation unit has to be resolved to be appealed

-54(b) requires final decision to any individual claims--->only kicks in w/ multiple claims and/or parties
Sears v. Mackey (SC 1956, p.1066): TC may, by the exercise of its discretion in the interest of sound judicial administration, release for appeal final decisions upon one or more, but less than all, claims in multiple claims actions.  

Gillespie case (p.1074) is an outlier b/c it does seem to violate the principle of final judgment, don’t want to rely on it

-Collateral order doctrine: judicially created exception to this idea of final judgment rule


a) See Cohen v. Beneficial (p.1069)
-§1291 deals with whole case being finally decided

-54(b) deals with part of case being wholly decided

Collateral Order Doctrine Revisited

- 3 basic requirements: (1) Issue appealed must be both legally significant and not an ingredient in the cause of action itself (collateral to the merits of the underlying dispute), (2) the issue must have been decided by the trial court and considered a closed issue, (3) right at issue on the appeal would be eviscerated if it were not allowed to be appealed


A. Time to Appeal/Standards of Appellate Review
Rule 52: Findings and Conclusions by the Court; Judgment of Partial Findings (p.535)

Rule 58: Entering Judgment (p.543)
Fed.R.App.P. 3: Appeals as of Right – How Taken (p.312)

-specify the parties taking the appeal, designate the judgment, order or thereof being appealed, name the court to which the appeal is taken

Fed. R. App. P. 4: Appeal As of Right – When Taken (p.313)

-30 days to file notice of appeal, 60 days if the US government is a party

-Certain circumstances a notice of appeal can be extended ((1) file for extension w/i 30 days or (2) District Court grants extension for excusable neglect (4(a)(5)(ii)))

-appeal is jurisidictional, if not filed in time you are SOL barring savior from District Court

-Say you have judgment entered on 6/1/07.  Party files a new trial motion 6/9/07. Look to 4(a)(4)(A)(B).  Will start counting time for notice of appeal after decision on any of the relevant post-judgment motions (e.g., new trial motion).

Fed.R.App.P. 5: Appeal by Permission (p.316)

Fed.R.App.P. 10: The Record on Appeal (p.318)

-If amount is a liquidated amount and notice had been given, could collect interest on pre-judgment amount from the date notice give to judgment entered

-Post-judgment interest is interest one will get after the entry of judgment 

a) These are different than bonds.  The effect of the bond is effectively to suspend collection efforts of the Plaintiff

Standards of Review: de novo (questions of law), clearly erroneous (52(a)(6), applies to the facts, for bench trial, there is a different standard for jury trials (based on state law), abuse of discretion , harmless errors, plain error (seen this before in jury instructions, Rule 51)

-Mixed questions are those between issues of law and of fact

	JF WHITE v. New England Tank (1st Cir. 1968) (p.1091)

	-Cannot consider an issue on appeal that was neither pleaded nor raised, considered or passed upon in the district court


-If you did not raise issue in TC will not be able to raise it on appeal

-Rule 61, idea of harmless errors

-Substantial rights were not affected

	Electrical Fittings Corp. v. Thomas & Betts Co. (SC 1939) (p.1092)

	-Usually a party may not appeal from a judgment or decree in his favor

-But here decree purports to adjudge the validity of a claim, and though the adjudication was immaterial to the case’s disposition, it stands as an adjudication of one of the issues litigated; so that can be appealed


	Corcoran v. Chicago (SC Ill., 1940) (p.1097)

	-AC not suppose to substitute its judgment for the trier of facts
-However, common law practice allows courts exercising appellate jurisdiction to set aside verdicts on the grounds the findings of fact weren’t supported by the evidence


	Pullman-Standard v. Swint (SC 1982) (p.1099)

	-Were company and union discriminatory is what’s at issue

-TC for union and company but AC reversed

-SC reversed them b/c AC did not follow clearly erroneous rule

-Legal question of whether discrimination here satisfied the statute and factual question on whether there was discrimination

-Historical facts (was the light red or green) subject to only clearly erroneous standard of review


-No deference to TC on the law but total deference on the facts unless there is clear error

-In between these two extremes, have mixed questions of law and fact, a grey area

-Where there is a genuine question, courts will give de novo review

-Mixed Question (from the SC): Historical fact are admitted or established and Rule of Law is undisputed.  The issue is whether the facts satisfy the statutory standard.

-Again, for mixed questions will be de novo standard

-How something is characterized will determine the standard of the review and that will often determine who wins and who loses

X. SECURING, ENFORCING AND COLLECTING JUGDMENT
Rule 62: Stay of Proceedings to Enforce a Judgment (p.546)

Rule 64: Seizing a Person or Property (p.547)

Rule 65: Injunctions and Restraining Orders

Rule 66: Receivers (p.550)

-Traditional Remedies: Attachment, Garnishment, Preliminary Injunction, Temporary Restraining Order, Receivership, Lis Pendens (Notice of Pendency), and Civil Arrest (p.1037)

-Remedies subject to the constraints of the Due Process Clause
-Rule 64: Seizing a Person’s Property

-Every remedy available under state law for the seizing a person or property to satisfy potential judgment

Problems with the idea of prejudgment attachment

-Due Process-->Importance of notice and the opportunity to be heard

-Courts are going to be looking for judicial oversight in the process.  More than just a P asserting a claim and demand for prejudgment satisfaction

-Proceeding subsequent is a term of art used to describe these specific kinds of remedies

-Once someone files for bankruptcy, there is an automatic stay of litigation.  Must go into bankruptcy court to lift that stay


a) Secured creditor is first in line to recover

-Parties ability to pay is always something to consider when litigating/settling

-Lawyers get fucked by bankruptcy too, so probably unlikely to recommend except in less absolutely necessary

-So have attachment.  Garnishment is also a remedy, usually done to wages.  

-Depending on state, time period for how long you can collect on a judgment

-Also in states, exemptions for certain property (primary residence)

-Outstanding judgment will hurt your credit; to get around that need to Dist. Court to enter satisfaction of judgment document

-Have civil arrest, which is used rarely if that

-Preliminary Injunction and TRO

a) Notice again very important here.  Even if you get TRO must schedule injunction hearing soon

-Use four factors to see if Prelim. Injunction is appropriate: (1) movant’s likelihood of success on merits, (2) likelihood of irreparable harm if the injunction isn’t issued, (3) the relative hardships faced by the parties, and (4) any relevant public policy or public interest concerns

-A permanent injunction would occur after trial on the merits

-All Writs Act (§1651, p. 276): Mechanism by which appellate courts can grant writs of mandamus or writs of prohibition to order lower courts to act in a certain way

-Rule 21 of Appellate Procedure (p. 325), describes extraordinary writs

-Rule 10 of Appellate Procedure (p.318), describes the record on appeal

-Rule 28/30 of Appellate Procedure, lays out the local rules

-Rule 31/32 of AP, lays out timing and some more form

-Liz pendens put people on notice that the property they buy is being sought as judgment, so potential for a lawsuit down the road
Rule 60: Relief from a Judgment or Order (p.545)

Rule 69: Execution (p.551)

Rule 70: Enforcing a Judgment for a Specific Act (p.551)

	Griggs v. Miller (SC MO 1963) (p.1048)

	-Crouch and Contestible both have claims against Miller/W.A.

-D had deposited insurance w/ Hartford for collateral against the judgment (smaller claim)

-Question here of why the sheriff is selling land at all, unnecessary considering collateral of cattle

-Land is also clearly divisible

-Forced sales generally recover less than market value, so have to sell more

-So land is divisable, debtor has the option to selecting the portion to sell, and lastly, debtor can select what to sell and in what order

-Sheriff has some interest in this property and pleads ignorance of the law (didn’t know he should sell 50k worth of land for 20k)

-Abuse of Sheriff’s discretion here


-Rule 69 governs the execution of a judgment 

-Depending on the state, proceeding subsequent can be a part of the same case or a different one entirely

-Here we had issues of transferring judgments in between counties, do that by taking certified judgment and entering it into new county

-Do not have to have short time period for force sale, necessitating that the price drop, can extend the period to get better market value

-People are likely not to just pay voluntarily when they lose
	Reeves v. Crownshield (NY Ct. App. 1937) (p.1055)

	-There can be no doubt that imprisonment for failure to obey an order of a court to make payment out of income is not violative of the due process clause


-In the law, civil versus criminal contempt


a) Civil contempt, person has keys to the prison cell, can get out by just paying


b) Criminal contempt, this is not the case

-Rule 70 confirms that disobeying party can be held in contempt
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