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First Amendment and Government Regulation
I. First Amendment Analysis

A. Free Speech Models

1. Marketplace of Ideas – the ultimate good desired is better reached in a free trade of ideas, where the truth can gain the acceptance of the market

*Criticism: idea valued by the majority is paramount whether truth or not; does not comport w/ contemporarily reality if it even existed

2. Political Model – for self-gov’t to survive a free exchange of ideas is needed to educate the electorate 

*Criticism: not critical everyone should speak (only worthwhile speech); is speech protected only if it contributes to a political democracy 

3. Liberty Model – freedom of expression is essential as a means of assuring individual self-fulfillment and to provide for participation in decision making for all members of society

*Criticism: does not distinguish speech from any other human activity and therefore only enjoys the usual protection from unrxable regulation under DP

B. Balancing – courts consider competing interests implicated on a case-by-case basis; can involve a strict review or deferential review or something in between 

1. Rational Basis Review – must be rationally related to a legitimate gov’t interest 


a. Most lenient


b. Law is presumptively constitutional


c. Burden on challenger to show law is unrxable  

2. Intermediate Scrutiny – must be substantially related to an important gov’t interest (ie. CNR)

a. Law must be direct and effective to legitimate gov’t purpose

b. Usually fact specific

3. Strict Scrutiny – must be narrowly tailored or necessary means to achieve a compelling gov’t interest (ie. CBR)


a. Most severe


b. Law is presumptively invalid


c. Burden is on the gov’t


d. Cannot be less onerous alternative

4. Landmark Communications, Inc. v. Virginia (pg. 59, judicial commission investigations) – CJ, Burger gov’t may deny access to info and publish its theft, but cannot prohibit/punish publication of info that falls into hand of the press unless need for secrecy is overwhelming; political speech core of 1stA. 

5. Smith v. Daily Mail Publishing Co. (pg. 62, juvenile names) – CJ, Burger cannot punish publication of lawfully obtained truthful info about a matter of public significance absent a need to further a state interest of the highest order  
C. Categorizing – low value speech does not implicate the values and functions of the 1stA. (Chaplinksy); identified by definitional balancing 

1. Low value speech outside the 1stA. (rational basis)


a. Obscenity


b. Fighting Words


c. Child pornography 


d. True Threats




e. Fraud




f. Illegal incitement to violence



2. Lower-value speech w/ some constitutional protection 




a. Commercial Speech




b. Libelous speech



3. Categories argued should receive less/no protection






a. Offensive/indecent speech




b. Hate speech




c. Female pornography 




*Still enjoy full 1stA. protection, but subject of intense controversy

4. R.A.V. v. City of St. Paul (pg. 68, hate crime ordinance) – J, Scalia content-based discrimination w/in proscribable area of speech subject to strict scrutiny unless no threat of viewpoint discrimination; no strict scrutiny when “based on very reasons why the particular class of speech at issue is proscribable” 

5. Virginia v. Black (handout, cross burning) – law selectively chooses only cross burning b/c of its message of intimidation; constitutional b/c statute limited to true threats

D. Content-Based and Content-Neutral Regulation 

1. CBR – gov’t regulation of expression based on what is being said, the content of the message; 1) viewpoint, 2) subject matter discrimination

a. Strict scrutiny – presumptively invalid 

b. Gov’t must demonstrate that the communication falls into one of the categories of low value speech or must justify the restriction by showing it is necessary to a compelling gov’t interest 

c. Son of Sam case (pg. 173) – J, O’Connor statute presumptively inconsistent w/ 1stA. if it imposes a financial burden on speakers based on the content of their speech
2. CNR – restrictions which may burden the 1stA. expression, but w/out regard to the message being communicated 

a. Less stringent mode of balancing depending on the severity of the regulation’s restriction on protected speech

b. Gov’t must demonstrate regulation furthers an important/substantial gov’t interest; if the gov’t interest is unrelated to the suppression of free expression; and if the incidental restriction is no greater than is essential to the furtherance of that interest (O’Brien)

c. Narrowly tailored to serve a significant gov’t interest and leave open ample alternative channels of communications 

d. Leathers v. Medlock (pg. 124, taxation on cable but not other media) – J, O’Connor differential taxation of 1stA. speakers is constitutional if no threat to viewpoint, but cannot single out: 1) press, 2) small group w/in press, 3) tax based on content of the speech 
II. First Amendment and the Media

A. Right to Access
1. Miami Herald Publishing Co. v. Tornillo (pg. 96, political candidates right to equal space) – CJ, Burger cannot force publication however desirable the goal; penalty based on content, chilling effect editors might take safe course and avoid controversy by not publishing; even w/out penalty unconstitutional b/c interfering w/ editorial decision making

B. Press Clause

1. The Court doesn’t recognize speech/press as having any independent legal significance; usually used interchangeably or absorbs both into freedom of expression.

2. Fourth estate – serves to check the abuse of power in gov’t; serves as a surrogate for the public, asking questions the public cannot (Stewart, P)
3. Who is the Press? common problem

C. Prior Restraint/Censorship

1. Prior restraint under the 1stA. is presumptively unconstitutional; not always clear when it is applicable (Pentagon Papers, pg. 35)

a. J, Black/Douglas – absolutist even in nat’l security

b. J, Brennan – only wartime, movement of troops (Near) 

c. J, Stewart/White – disclosure direct, immediate, and irreparable damage to Nation

d. J, Marshall – “rule of law” must have legislative support
2. Not limited to administrative censorship, if a law requires judicial approval before a publication can issue, or before speech/protest can occur also prior restraint

a. Near v. Minnesota (pg. 30, nuisance law baring trashy newspapers) – CJ, Hughes functionalist approach law same as licensing, unprotected speech but unconstitutional b/c punishment in place before speech enters marketplace, court system has laws to deal w/ unprotected speech after the fact; okay in wartime (movement of troops), obscenity, incitement to illegal activity

b. U.S. v. The Progressive, Inc (pg. 38, atomic bomb) - D.Ct. expands Near to national security, met “rule of law” requirement distinguishing Pentagon Papers   

c. Freedman v. Maryland (pg. 46, license to show movies) – for obscenity upheld if not excessively vague/overbroad and procedural stds are satisfied
d. Providence Journal case (pg. 47, surveillance logs of mob boss) – 1st Cir. if good faith effort to get appellate relief can ignore “transparently invalid” TRO

e. Business Week case (pg. 49, obtained copies of sealed discovery) – 6th Cir. for prior restraint interest threatened must be more fundamental than 1stA. itself 

f. Collateral Bar Rule – if violate an injunction, cannot later challenge the injunction for its constitutionality (some states)

3. Does not apply to area of intellectual property (trade secrets), commercial speech, and content neutral injunctions

4. Subject to a lot of criticism b/c used as a label when the Court actually overturns on other grounds (always want to argue, b/c always a winner)

D. Speech about Judicial Proceedings
1. Publicity before and during trials said to threaten the partiality of the trial, but studies have shown this is not the case.

 

2. Legal system addresses this by:
a. reversal – if unfair/prejudice, appeal provides remedy for the wrong; mere fact that a jury exposed to publicity does not mean jury is prejudice, must have fixed opinion before trial

b. indirectly restricting news coverage – as long as rxable (ie. gag order) 


3. Types of Prejudice




a. Actual prejudice – publicity of a specific fact




1. Erwin v. Dowd – newspaper published confession 
b. Inherent prejudice - focus on nature of prior publicity to determine inherent prejudice (ex. reports and timing of incriminating evidence publication)

1. Rideau v. Louisiana - extensive pretrial publicity (especially ∆’s confession and interview w/ police) created a likelihood of prejudice

4. Shepard v. Maxwell (pg. 176, high profile murder case) – J, Clark if rxable likelihood of pre-trial prejudice judge should: postpone case, change of venue, and sequestration of jury; new trial should be granted if publicity during the proceedings threatens the fairness of the trial.

5. Restraints on Media - in England, gag orders and contempt sanctions are widely utilized to stop the press from publishing and moreover punish the press from publishing prejudicial info
a. Bridges v. California (pg, 181, contempt) – only a clear and present danger to the fair administration of justice can justify contempt sanctions against media for out-of-court publications
b. Nebraska Press Assn. v. Stewart (pg. 182, gag order) – CJ, Burger gag orders are presumptively invalid (prior restraint), but will be allowed if clear and present danger to the administration of justice (Dennis); three part test (below); gag orders against the media are rarely upheld on appeal
1. Extent of the publicity – speculative since deals w/ factors unknowable
2. Availability of alternatives (short of prior restraint) – speculative b/c calculating effect of options not chosen


3. Efficiency of the order

c. Hunt v. NBC (pg. 191, docudrama depicting murder) – 9th Cir. docudrama shown and seen by 21.3% of the population; Nebraska Press std not met, still large pool to pick 12 jurors, not shown alternative means such as voir dire, jury instructions, delay, change of venue, sequestration could not work, or restraint against NBC would be effective
d. United States v. Noriega (pg. 191, tapes of calls to ∆ counsel) – 11th Cir. TRO and in camera review of the tapes; first time prior restraint upheld on appeal on its merits; CNN held in contempt for violating TRO in broadcast
e. Colorado v. Bryant (handout, in camera proceeding of prior sexual history of victim accidentally released) – CO S.Ct. upholds prior restraint; trial judge issued an order w/out a hearing or findings of fact, ordered they could not publish, and had to destroy the info (eventually released in piecemeal).  
f. Seattle Times Co. v. Rhinehart (pg. 764, newspaper sued wants to publish info obtained in discovery) – J, Powell protective order not prior restraint b/c not normal avenue media obtains info 


6. Restraints on Trial Participants – encouraged by Shepard
a. Gentile v. State Bar (pg. 194, ABA model rules) – lawyers representing clients are key participants in trial process (unlike media) w/ special access to info; therefore diminished std for lawyers, substantial likelihood of material prejudice
1. Void for vagueness – J, Kennedy rules regulating lawyers’ speech should be sufficiently clear
b. Media can have Article III standing b/c harms ability to report news, but it is not a prior restraint (cannot assert 1stA. rights of attorneys) it is a indirect restraint; therefore lower std (but not clear what std)
c. Butterworth v. Smith (pg. 203, grand jury testimony) – CJ, Rehnquist reporter lawfully obtained truthful info and even if testified before grand jury cannot bar disclosure of testimony 
d. United States v. Brown (handout) – 5th Cir. GET INFO


E. Commercial Speech/Advertising 

1. Prior to 1976, commercial speech was not protected by the 1stA. (Valentine v. Chrestensen)
2. VA State Board of Pharmacy v. VA Citizens Consumer Counsel, Inc. (ban on drug prices ads) – J, Blackmun classic commercial speech which did “no more than propose a commercial transaction” is protected by 1stA under a lesser std (unclear what std) 

a. Consumer’s interest in free flow of info might been keener than his interest in “the day’s most urgent political debate”

b. Society itself has a “strong interest in the free flow of info” free enterprise economy, consumers need to be well-informed (echoes political model for “public speech”)

3. Central Hudson Gas & Electric Corp. v. Public Service Commission (pg. 256, promotional ads for utilities) – J, Powell commercial speech 1) “expressions related solely to the economic interest of the speaker and its audience”, 2) “speech promoting a commercial transaction”; four part test for commercial speech (kinda like intermediate scrutiny)
a. Must not be misleading or involve illegal activity 

b. Gov’t interest advanced by regulation must be substantial


c. Regulations must directly advance asserted gov’t interest

d. Not more extensive than necessary to serve gov’t interest

4. Bolger v. Youngs Drug Products Corp. (ads for contraceptives but also included info about STDs) - totality of all the circumstances to determine if it is commercial speech
5. Board of Trustees of SUNY v. Fox (pg. 261, no commercial solicitations) – J, Scalia as long as regulation rxably fits state’s interest allowable (need not be the least restrictive means).

6. Posadas de Puerto Rico Ass. v. Tourism Co. of Puerto Rico (pg. 263, casino ads) – J, Rehnquist satisfies Central Hudson; greater power to ban casino gambling includes lesser power to ban ads of casino gambling 

a. Dissent – J, Brennan strict scrutiny appropriate std for truthful ads about lawful activity; Court gives lip service to Central Hudson and defers to Puerto Rico legislature
b. Greater New Orleans Broadcasting v. U.S – formal overruling of Posadas and greater-includes-the-lesser theory
7. 44 Liquormart v. Rhode Island (pg. 263, ban price ads of liquor)

a. Plurality (4) - J, Stevens 1stA. suspicious about paternalistic notions designed to keep truthful info from consumers; Central Hudson should be applied w/ special care and such prohibitions “rarely survive constitutional review”
b. Concurrence – J, Thomas abandon Central Hudson and adopt Virginia Pharmacy 
c. Concurrence – J, Scalia hates Central Hudson and agrees w/ no paternalistic notions, but no idea what to replace it w/
d. Concurrence (4) – J, O’Connor no reversal of Posadas and Rhode Island law fails “less stringent” Central Hudson test   
8. Lorillard Tobacco Co. v. Reilly (no outdoor tobacco ads near schools and indoor ads must be certain height above the floor) – fails third and fourth prong of Central Hudson (third-indoor, fourth-both); no more narrowly tailored instead rxable fit between ends and means
9. Thompson v. Western States Medical Center (cannot have compounded drug ads unless FDA approved) – J, O’Connor fails fourth prong of Central Hudson; abandons rxable fit language and looks for less speech restrictive alternatives (close to less onerous – strict scrutiny std)
Legal Issues Arising from Publication
I. Defamation 

A. Common Law 


1. Background

a. 90% of all cases are won by the media; 80% are won in motions; lose about 2/3rds of jury verdicts (almost all overturned on appeal, those not overturned the award is reduced)

b. As an attorney, you are attempting to identify something that might be defamatory if proved false; then contact reporter and editors and find out about their sources (evidence that underlies the potentially defamatory statements), also identify other sources might still need to talk to; final step to work w/ reporter and editor to take measures that might reduce the risk of a lawsuit (composing new language, more sources/info)

2. Common law prima facie case: 1) publication of a defamatory statement, 2) of and concerning the π, in some cases harm has to be proven 
3. Rest. 2nd of Torts § 558: 1) false and defamatory statement concerning another, 2) unprivileged info to a 3rd party, 3) fault (at least negligent), 4) special harm/automatically respective of special harm
4. Defamation Case

a. Judge evaluates language according to fair and natural meaning by a rxable person of ordinary intelligence


1. Viewing publication as a whole


2. Context in which statement appears

b. Judge determines if statement has one meaning only


1. Defamatory – libelous as a matter of law


2. Non-defamatory – case dismissed

c. If statement capable of more than one meaning 

1. Determined by the trier of fact under all the circumstances of the case 

5. Publication - (does not mean the same as publicity) it means intentional negligent communication to a third-party

6. Statement Capable of Defamatory Meaning
a. What does the statement mean? 
b. Is the imputation one the law makes actionable?


7. Defamatory Statements

a. Implicit messages – no special consideration unless ∆ claims did not recognize/intend implication

b. Extrinsic info – π allowed to show extrinsic facts to explain why statement understood defamatory by those who know the unstated facts


1. Inducement – extrinsic info


2. Innuendo – inference drawn by those w/ facts

c. Ambiguity


1. Up to trier of fact (Romaine)


2. Innocent Construction rule (Barter v. Wilson) – Illinois 
d. Context – π can draw on entire publication
1. Kaelin v. Globe Communications Corp. – 9th Cir. held liable for headline “Kato Did It” despite later explanation in story; only charge is for perjury




e. Opprobrium - 

f. Divergent Values - Rest. 2nd of Torts statement is not defamatory unless it would tend to prejudice the π “in the eyes of a substantial and respectable minority of the community”

g. Humor – what average reader would understand it is a parody

h. Figurative Speech – too fantastic or improbable to believe; rhetorical hyperbole, understood not charging what said (Letter Carriers v. Austin)  

8. Romaine v. Kallinger (pg. 295, book says π friends w/ junkie) – NJ S.Ct. implied libel std is what a rxable person of ordinary intelligence would think using the ordinary and natural meaning
a. Prosser - Defamatory statement is one that is false and “injurious to the reputation of another” or exposes another person to “hatred, contempt or ridicule” or subjects another person to a “loss of good will and confidence” in which he is she is held by others
b. Rest. 2nd of Torts §559 - defamatory statement “tends so to harm the reputation of another as to lower him in the estimation of the community or to deter third persons from associating or dealing w/ him”
c. Some statements are more dangerous of other charges about professional misconduct, children, sexual misconduct, etc; in those more dangerous categories, injury to reputation is assumed



9. Slander Per Se

a. Matherson v. Marchello (pg. 306, radio interview) – NY App.Ct. slander must plead special damages unless allege: 1) π commited a crime, 2) injure π’s trade/business/profession, 3) π has loathsome disease, 4) impute chasity to a woman; suing in libel need not plead or prove special damages (assume b/c damage is permanent)
1. In California, broadcasting is slander by statute (5 states say it is slander)



10. Libel Per Se

a. 1) same as slander per se’s four categories, 2) defamatory as a matter of law, 3) defamatory meaning apparent on face of the statement 

b. Some jurisdictions (about 5 states) differentiate between libel
 per se and libel per quod; the latter requiring extrinsic evidence to prove, and requiring special damages for libel per quod unless falls into per se category 
c. Single instance rule accusation of incompetence or negligence is not necessarily actionable (all people are incompetent in some things, and everyone makes mistakes) therefore special harm must be shown to have a claim;  only formally adopted in a few states, but probably something like it at work everywhere  



11. Identification of π

a. Identification by Implication – arise from face of publication or from extrinsic evidence   

b. Group Libel – if the group gets beyond 25 it is usually too large (under statute in England) unless some other narrowing quality  

c. Non-natural Persons - corporations can sue for reputational harm they are capable of suffering; gov’t cannot sue but gov’t officials can sue  



12. Common Law Privileges

a. Absolute Privilege - bars the action even if the ∆ acts with malice; usually given b/c of the status of the ∆ to allow performance of their official duties.

b. Conditional Privilege - much more common, depends on the particular occasion; 9t is conditional b/c it can be defeated if it is abused, must be in good faith, and for the purpose the privilege is given

1. Fair Comment Privilege - protects literally, artistic, and similar kinds of criticism, regardless of merit, so long as it is made honestly; majority – defamatory opinion on matter of public concern, if based on true facts, stated in the publication, or generally known. (Post Publishing Co. v. Hallam); minority – false assertions of facts relating to matters of public interest if honestly believed to be true, comments based on facts were also privileged if honestly believed. (Coleman v. MacLennan)

2. Fair and Accurate Report – defamatory publication of a someone else’s statement in an official action or proceeding, involving a matter of public concern, and must be fair and accurate/fair abridgement (Medico); some jurisdictions require reliance (though not in Medico under Penn. law) and some require further a reference to the report in the publication; not sure if privilege extends to reports of foreign gov’ts, might be domestic reports only.

i. Agency theory – media is the surrogate of the public, b/c the public could be present at the meeting the media serves as the eyes and ears of the public (not applicable in this case)

ii. Supervisory theory – (applicable in this case)

iii. Public interest of important matters - (somewhat applicable in this case)



13. Other Defenses

a. Retraction – offered at common law for mitigation of damages; most states have retraction statutes



b. Libel-Proof π’s - ∆ entitled to show π’s reputation is already low
c. Single Publication rule – at common law each publication was a separate cause of action; most states now find all publications of same work are treated as a single publication (Keeton v. Hustler Magazine, Inc., pg. 412)
d. Foreign Judgments – not clear if can enforce in US


B. First Amendment


1. Public Officials (NY Times Co. v. Sullivan, pg. 314) – actual malice
a. Public debate and criticism of gov’t and public officials has long been protected by 1stA.

b. Public official/official conduct – cannot recover unless clear and convincing evidence that statement made w/ actual malice (knowledge that it was false or reckless disregard of whether it was false or not) 

c. Public officials’ statements in their official capacity maintain an absolute privilege; the citizen critic has a conditional immunity b/c calculated falsehood is not protected under the First Amendment (Chaplinsky)
d. ∆ testimony for good-faith is some evidence but not determinative, failure to investigate is evidentiary but not automatically actual malice 

e. Rosenblatt v. Baer (pg. 358) – J, Brennan “those among the hierarchy of gov’t e’ees who have, or appear to have, substantial responsibility for or control over the conduct of public affairs” 
2. Public Figures (Curtis Publishing Co. v. Butts/Associated Press v. Walker, pg. 326) – actual malice
a. CJ, Warren (5) – CJ, Warren NY Times actual malice std applied to public figures
b. Plurality (4) – J, Harlan gross negligence std
c. 1) individual achieve pervasive fame/notoriety that is a public figure for all purposes/contexts, 2) individual voluntarily injects himself into particular public controversy and becomes a public figure for a limited range of issues (Gertz)

d. WFAA-TV, Inc. v. McLemore (pg. 363) – TX S.Ct. limited purpose public figure; three elements
1. Whether there is a public controversy – not enough just a
 matter of public interest (real dispute outcome of which affects some segment of the public in a appreciable way 
*Media cannot bootstrap, controversy must precede pub.
2. π must have more than a trivial or tangential role in the controversy; π sought the controversy, had access to the media, and engaged in activity that π should have known would thrust you into the vortex of the public controversy
*π has to attempt to influence outcome of the public debate

3. Whether defamation is germane to the controversy, basically link defamation to what makes him a limited purpose public figure

*Courts make individual determination for a corporation

e. Philadelphia Newspapers, Inc. v. Hepps (pg. 370, accused ∆ of being in mob) – burden of proof to prove falsity on π in cases involving public figure π’s if speech involves “matters of public concern”



3. Actual Malice Standard 
a. Garrison v. Louisana (pg. 328) – extends NY Times std to criminal libel, “reckless disregard” high degree of awareness of probable falsity

b. St. Amant v. Thompson (pg. 329) – “reckless disregard” is not just not checking facts but sufficient evidence to permit the conclusion that ∆ in fact entertained serious doubts as to the truth of the publication (subjective awareness of falsity)

c. Harte-Hanks Comm., Inc. v. Connaughton (pg. 329) – avoidance of investigation can be deemed actual malice, bits of evidence (insufficient by themselves) can be cumulated to show actual malice; reporter’s ill will support a finding of actual malice only when combined w/ ∆’s bad faith 

d. Masson v. New Yorker (pg. 330) – deliberate alteration of words uttered by π does equate to knowledge of falsity for purpose of Times and use of quotes (though important inquiry) is not dispositive in every case; it is only proof of actual malice if material change in meaning conveyed by the statement; in addition, Court noted that the harm inflicted by a misstatement in a publication known for accuracy can be more serious than a similar misstatement in a publication known not to do so

e. McFarlane v. Sheridan (pg. 332) – DC Cir. failure to retract not evidence of actual malice 

f. Bose Corp. v. Consumer Union (pg. 335) appellate court reviewing actual malice must take independently decide whether the evidence in the record is sufficient to cross the constitutional threshold that bars the entry of any judgment that is not supported by clear and convincing proof of “actual malice”
1. Review of entire record, independent determination

2. Appellate court looks at all jury could have found, and determines if satisfies clear and convincing std (Connaughton)

g. Anderson v. Liberty Lobby (pg. 337) – SJ (FRE 56) judge can prove by clear and convincing evidence that actual malice exists  

h. Herbert v. Lando (pg. 337) – no 1st Amendment privilege for newsroom conversations and journalist state of mind (can seek discovery); hard to prove actual malice and this is the most direct evidence for a π


2. Private Plaintiffs (Gertz. v. Robert Welch, Inc., pg. 340)
a. States may define for themselves the appropriate std of liability for private π’s as long as no strict liability
1. States standards for private figures: 40 states negligence, 6 states actual malice, NY gross negligence

b. Self-help rationale: Public officials and figures have greater access to the media to rebut the false and defamatory charges therefore they don’t need the protection of the court as much to protect their reputation.  

c. Normative rationale: if you are a public official/figure you have invited public commentary and essentially assumed and accepted the risk; as opposed to a private figure who has not made that choice, should have ability to call on the legal system to protect their reputation.

d. Private π/public speech – must prove general damages (can recover punitive and presumed damages by proving common law malice


3. Private Speech (Dun & Bradstreet v. Greenmoss Builders, pg. 355)
a. No distinction between media and non-media ∆’s 

b. Speech not of a public concern (private speech) can recover presumed and punitive damages w/out a finding of actual malice

c. Not clear, but possible state could apply strict scrutiny  


4. Falsity and Opinion
a. Milkovich v. Lorain Journal Co. (pg. 376) – CJ, Rehnquist no opinion privilege needed given requirement π prove fault, falsity, and that the libelous publication constitutes a defamatory statement of fact (e.g. satire, parody, and hyperbole do not meet requirements)



*Same std as common law defamation now constitutionalized 



4. Publication and Republication

a. Broadcaster/reporter that merely reports as news someone else’s defamatory accusation is as fully liable, potentially at least, as the accuser  

b. At common law, publisher strictly liable for defamatory statements (even if absent proof that they had specific knowledge of the statements inclusion; distributors could not be held liable for defamatory statements unless proven at a minimum they have actual knowledge of defamatory statements upon which liability is predicated



c. Cyberspace
1. Zeran v. AOL (pg. 384) – 4th Cir. §230 created a federal immunity to any cause of action that would make service providers liable for info originating with a third-party user of that service; three requirements of §230: provider or user, liability treated like publisher, info has to come from another info content provider

2. Blumenthal v. Drudge (pg. 390) DC F.Ct. Court dismissed (reluctantly) the case against AOL on the ground that §230 was intended to protect the ISP in this situation even if makes active, aggressive role in content prepared by others; publishers not liable for statements of free lance reporters.




d. Neutral Reportage

1. At common law, one who republishes a defamatory statement is deemed thereby to have adopted it and so may be held liable, together with the person who originated the statement, for resulting injury to the reputation of the defamatory victim

2. Edwards v. National Audubon Society, Inc. (pg. 392) – 2nd Cir. where a responsible, prominent organization makes serious charges against a public figure, 1stA. protects the accurate and disinterested reporting of those charges, regardless of the reporter’s private views of their validity
3. Khawar v. Globe Int’l, Inc. (pg. 391) – CA S.Ct. – private figure so no neutral reporting privilege (if it exists) 
II. Privacy – Public Disclosure Tort

A. Tort Law

1. Haynes v. Alfred A. Knopf, Inc. (pg. 424, Black Migration book) 7th Cir. offensiveness is measured by a community std – highly offensive to a rxable person; intimate details about life were linked to newsworthiness; use of actual name is makes the person live
2. Virgil v. Time (pg. 430, body surfer) – 9th Cir. adopts Restatement 2nd of Torts, that liability may be imposed if the matter published is “not legitimate concern to the public.  

a. § 652, comment h – “In determining what is a matter of legitimate public interest, account must be taken of the customs and conventions of the community; and in the last analysis of what is proper becomes a matter of the community mores. The line is to be drawn when the publicity ceases to be the giving of info to which the public is entitled, and becomes a morbid and sensational prying into private lives for its own sake, and which a reasonable member of the public, with decent standards, would say that he had no concern.

3. Diaz v. Oakland Tribune (pg. 431, student body present sex change) – CA Ct.App. held that the info was not related to π’s fitness to office, and the fact was first woman student body president
4. Sipple v. Chronicle Publishing Co. (pg. 433, hero homosexual) CA Ct. App. holds facts were not private (π marched in gay rights parade, well-known in community as homosexual) and facts reported were newsworthy
5. Anderson v. Fisher Broadcasting, Co. (pg. 434, accident victim) – OR D.Ct. no cause of action in OR for public disclosure unless purpose of ∆’s conduct is wrongful apart from causing π’s hurt feelings

B. Constitutional Limitations

1. Cox Broadcasting Corp. v. Cohn (pg. 435, name of rape victim) – J, White 1stA. privilege for truthful info released to public; Court recognizes privacy tort but state interest needs to be considered in light of public interest in truthful info cited in court records
2. Oklahoma Publishing CO. v. District Court (pg. 437, juvenile name) – info had been released at a public hearing, therefore judge could not prevent media from publishing the juvenile’s name

a. See also, Landmark Communications, Daily Mail (outline pg. 1)
3. Florida Star v. B.J.F. (pg. 437, rape shield statute) – J, Marshall applies Daily Mail law not narrowly tailored to further the state’s compelling interest in protecting the privacy/safety of rape victims and encouraging them to report offenses; gov’t itself could take steps to prevent public disclosure; negligence per se std prevents case by case determination if disclosure was rxable under the circumstances; FL law limited to media disclosures impermissibly discriminating against the press
a. Dienes argues std way to high, seems Court wants to adopt no liability for publication of truthful info, but keeps leaving open a possibility for a cause of action

III. Liability for Emotional, Economic, and Physical Harms


A. Emotional Distress 
1. Intentional Infliction – extreme and outrageous behavior by ∆ that produces serious emotional consequences to the π 
a. Hustler Magazine, Inc. v. Falwell (pg. 477, sex w/ mother) – CJ, Rehnquist public figures/officials may not recover for IIED by reasons of publication w/out showing publication contains a false statement of fact made w/ actual malice
b. Esposito-Hidler v. SFX Broadcasting (pg. 484, radio ugliest bride contest) – NY App.Div. private individual therefore IIED claim could go to jury even though defamation barred (NY law protecting opinion)

2. Negligent Infliction – recognized by 45 states, and 15 apply it to the  media (very limited and uncertain)

a. Doe v. ABC (pg. 486, rape victims’ identity not concealed in broadcast) – NY S.Ct. allowed NIED

B. Economic Harm

1. Cohen v. Cowles Media, Co. (pg. 488, newspaper printed name of source) – J, White press, like other citizens, bound to generally applicable law and promissory estoppel is generally applicable law; no privilege to evade the law 
a. Dissent – J. Blackmun Hustler should apply, liability for public official only when false statement of fact done w/ actual malice 

C. Physical Harm


1. Incitement 
a. Herceg v. Hustler Magazine. Inc. (pg. 501, auto-asphyxia) – 5th Cir. applies Bose (independent review of entire record, when law mixed w/ fact) and holds can have tort liability only if speech satisfied Brandenberg: 1) directed toward inciting or producing imminent lawless action, 2) is likely to produce such action or result

1. See also, DeFilippo v. NBC (pg. 511, child hung himself copying Johnny Carson stunt)


2. Aiding and Abetting
a. Rice v. Paladin Enterprises, Inc. (pg. 512, Hit Man book) – 4th Cir. interprets Brandenberg differently as long as not punishing mere (abstract) advocacy, can punish consistent w/ 1stA.; culpability is premised not of ∆’s advocacy but of ∆’s successful efforts to assist others by detailing to them the means of accomplishing the crimes; case textbook example of type of speech S.Ct. purposely left unprotected, and criminal/civil prosecution has few, if any, 1stA. restraints; not applicable to copycat crimes
1. Byers v. Edmondson (pg. 523, Natural Born Killers) – LA Ct. App. no recovery unless prove incitement
2. Remember to go through common law elements (duty, breach, cause, damages) before moving to 1stA. issues


3. Negligence 
a. Braun v. Soldier of Fortune Magazine. Inc. (pg. 524, mercenary ads) – 11th Cir. Central Hudson applicable no 1stA. protection for commercial speech relating to illegal activity
1. Modified negligence standard – states may impose tort liability on publishers for injury caused by the advertisements they print only if the ad on its face, w/out the need to investigate, makes it apparent that there is a substantial danger of harm to the public.

2. Only case Dienes is aware of where liability based on negligence is successful

b. Jenny Jones case (pg. 530, men secret crushes) – Mich.App.Ct. violent reaction UNFOS, therefore no duty of rxable care 
c. How-to Communications (pg. 531) – publisher has no duty to check or warn about quality of work of outside authors 
d. Product Endorsements (pg. 532) – generally no liability for publisher unless knew of danger created by product or of the dishonesty of the ad
e. Alternatives to Negligence (pg. 534) – GA no liability unless what adult told child presented a clear and present danger that injury would in fact result (Walt Disney Productions v. Shannon)


4. Injunctive Relief
a. Daily Pentagraph v. Baner (pg. 535, names of juveniles’ charged in sexual molestation crime released) – judge banned media from printing names and whereabouts and S.Ct. upheld stay w/out opinion

Legal Issues Arising from Newsgathering 
I. Newsgathering Torts


A. Trespass 
1. Intentional, unprivileged invasion of π’s exclusive use and possession of property; no damages required


2. Constructive Trespass – (anti-paparazzi statues) CA using high-tech lens is trespass if you could need see w/ naked eye; publishes publishers 
3. Florida Publishing Co. v. Fletcher (pg. 568, marshal asks news photographer to take photo) – FL S.Ct. implied consent (not widely followed)
3. Le Mistral case (pg. 570, restaurants w/ health code violations) – NY App.Ct. exceeded bounds of consent when filming; did not go to the restaurant to eat


B. Intrusion

1. Rest. § 652(B) – intentionally intrudes, physically or otherwise, into the solitude or seclusion of another; highly offensive to the rxable person 

2. Dietemann v. Time, Inc. (pg. 571, quack doctor) – 9th Cir. CA recognize intrusion tort; intrusion was not the entry itself, but the subsequent publication of recordings and photographs; 1stA. protects newsgathering, but hidden mechanical devices are not essential part of newsgathering, no   shield from torts/crimes committed during newsgathering
3. Galella v. Onassis (pg. 576, Jackie O) – NY D.Ct. injunction against photographing (newsgathering) is not prior restraint b/c it is not a restriction on publication; though newsgathering falls under 1stA. not protected to the extend publication is

4. Wilson v. Layne (pg. 578, police raid) – CJ, Rehnquist search violates 1stA. b/c by bringing along media went outside scope of the warrant 
5. Berger v. Hanlon (pg. 583, killing eagles) – taping by CNN for entertainment purposes rather than law enforcement purposes; written agreement between gov’t and media made media gov’t actors therefore liable (do not share immunity granted to gov’t actors)


C. Eavesdropping and Wiretapping

1. One-party consent – most states and federal gov’t (not criminal or tortuous act)
a. Federal Electronic Communications Privacy Act – criminal and civil liability when you intentionally intercept, discloses or use the contents of any wire, oral, or electronic communication, knowing that info obtained was in violation of this federal law

2. All-party consent – 12 states (CA) 
a. MD even if conversation is not private or confidential
3. Deteresa v. ABC. Inc. (pg. 585, OJ flight attendant) – 9th Cir. CA eavesdropping statute only deals with confidential communications, and court holds π could not rxable expect that a reporter would not divulge her account of previously unknown info about one of the top news stories of the day; the test is an objective one, not a subjective one
a. If π asked it to be off-the-record and ∆ agreed, would have a case of promissory estoppel
4. Shulman v. Group W. Productions, Inc. (helicopter rescue) – 1stA. protection for disseminating newsworthy info is far stronger than for newsgathering, and precluded liability for broadcast of π’s words and images b/c they were of a legitimate public concern

5. Sanders v. ABC. Inc. (pg. 596, telepsychic) – CA S.Ct. workplace, rxableness of person’s expectations for visual and aural privacy depends on identity of claimed intruder and means of intrusion

a. Highly offensive to a rxable person
b. Shulman suggests a person may rxably expect privacy against electronic recording of conversations, even though person had no rxable expectation as to confidentiality of the communication’s contents 
c. Only intrusion not broadcast causes damages

6. Alpha Therapeutic Corp. v. Nippon Hoso Kyokai (Supp. pg. 31) – 9th Cir. relying on Sanders and Shulman media could be liable for secretly taping doorstep interview
7. Medical Laboratory Management Consultants v. ABC, Inc. (Supp. pg. 31) – 9th Cir. AZ courts would not interpret privacy rights as broadly as CA courts have done
8. Bartnicki v. Vopper (Supp. pg. 32, union negotiation) – J, Stevens statute content-neutral so intermediate scrutiny (but seems like strict); issue left open in Pentagon Papers (source obtains info unlawfully)
a. Applies Daily Mail publication of lawful obtained truthful info of a public concern cannot be punished w/out state interest of highest order  

b. Protection of private info is an interest of the highest concern it is trumped by the public’s interest in the communication involving limited public figures; normally laws presumptively constitutional but constitution requires balancing as to the circumstances; very, very low privacy interest in this specific case
c. No empirical evidence that punishment of publication of illegally obtained info of this type would deter the illegal activity; in addition, not clear Congress intended to suppress this behavior

9. Pearson v. Dodd (pg. 602) – DC Cir. illegal obtained and then received by media, disclosure allowed as long as recipient not party to anything illegal.  Publication itself is not an invasion of privacy


D. Other Torts


1. Fraud/Breach Fiduciary Duty

a. Food Lion. Inc. v. Capital Cities/ABC, Inc. (pg. 605, meet handling) – 4th Cir. lower court errs by not applying any 1stA. scrutiny to newsgathering (regardless if it is an element in the tort); breached duty of loyalty did not serve interest to Food Lion when on payroll and also trespass had consent to enter (regardless of misrepresentation under state law) but videotaping exceeds consent


2. Negligence
a. Cliff v. Narrangansett Television L.P. (pg. 615, suicide threat in standoff) – RI S.Ct. negligence question of fact depends on whether the expert views the incitement during the newsgathering or the airing; newsgathering is not as protected as the publication;  therefore cause of action is for negligent newsgathering


3. Inducing Breach of Contract (pg. 621)
II. Reporter’s Privilege 


A. Concept
1. No common law reporter’s privilege; some asserted in statute, 31 states that have shield laws but they vary greatly; in addition, courts often given them very narrow construction; no federal shield law
2. First Amendment most circuits and 34 states recognize some form of the reporter’s privilege, but under attack recently 
3. Branzburg v. Hayes (pg. 624, revealing sources to grand jury) – J, White no 1stA. based privilege at least with respect to duty of reporters to appear and respond to evidence by grand jury (overwhelming public interest for effective grand jury)
a. Conditional Privilege – 1stA. right to gather the news is significantly burdened and therefore a compelling justification is needed

1. Reporter possess info for a crime, cannot get the info from other sources, compelling gov’t interest

b. No evidence that refusal to grant privilege would seriously limit flow of news to the public
c. Privilege can be achieved through statute




d. Dissent – J, Douglas absolute privilege

e. Dissent – J, Stewart right to gather the news implies a journalist privilege; public interest in grand jury is important, but the right is not absolute; we recognize 5thA. privilege, other limitations on grand jury, etc. 1stA. concerns expressed are as important as prior listed limitations

B. Scope 

1. Statutory Coverage

a. What Proceedings are Covered?

b. Who can claim Privilege? (how broad)

2. What Materials?

a. Published/unpublished

b. Confidential/nonconfidential

3. Nature of Privilege (sources, materials)

a. Absolute

b. Conditional 

4. First Amendment

a. Materiality and relevance

b. Exhaustion (alternatives)

c. Necessary and Critical (heart of the claim)

5. US v. LaRouche Campaign (pg. 644, subpoena interview footage) – 1st Cir. when ordered to produce under seal 1stA. interests are protected under judicial review 
a. Fed. Rul. Crim. Pro. 17(c) significant likelihood that outtakes might be admissible for trial for purposes of impeachment

b. For confidential material (promise of confidentiality) the First Circuit recognizes privilege in this sort of case, concerned about chilling effect; however it is far less certain for non-confidential material (as it is in this case), seems to eliminate the chilling effect 

C. Overcoming Privilege
1. Riley v. City of Chester (pg. 654, leaked personnel file) – 3rd Cir. Should be a federal common law of privilege, but it should be conditional (more demanding than Powell); Materiality, Relevance/Necessity of information 
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