Complex Litigation Outline, Transgrud, Fall 2007
Complex Litigation Theory
Constitutional Challenges:

1) Class Actions: 


a. 7A first prong (right to jury): Not too relevant. Maybe implicates jurors’ 


competence (Boise Cascade).


b. 7A second prong (reexamination): Relevant. Implicated where subsequent 


juries will be needed to resolve individualized questions (Rhone-Poulenc).

2) Trial By Statistics:


a. 7A first prong (right to jury): Relevant. Jurors never hear facts underlying 


claims of absent PLs. Fibreboard.


b. 7A second prong (reexamination): Not too relevant. Representative cases 


receive full hearings. 
I. Complex Litigation Theory
A. Normative values of Fair Justice System:
1. Like cases treated alike: equal treatment under law.

a. Rules should be applied consistently.
2. Notice and opportunity to be heard.
3. Fact-finder is impartial, competent and rational.
4. Truth-seeking: Decision-making is accurate.
5. Right to participate. (DT: This might not be a normative requirement).
6. Efficiency/Effectiveness: Justice must be obtainable.
B. Components of US System:
1. Due Process: Participation and adversarial process.
2. Adversarial Procedure.
3. Efficiency.
4. Jury Trial.
5. Pretrial Factual Development: Decisions made on facts.
6. Judicial Discretion: Preference for merit over form. Procedural reform in 1930s.
7. Transactionalism: Related issues are decided at once.
8. Tran-substantivity: Same procedural rules for all disputes.

C. Theory of Procedure:
1. John Rawls (1971, 3): Procedure is a means of obtaining substantive justice.

a. Procedural system has minimal content: Instrument for delivering substantive 
justice.

b. DT: Too abstract.
2. Posner (1992): Economic efficiency. Don’t spend $10K on Due Process to avoid $2K error in judgment.

a. DT: But fairness (leveling function of the jury system), can’t be quantified.
3. Robert Bush (1984): Analysts should identify purposes of procedure and then determine process to best achieve them.

a. DT: Problem is that Bush doesn’t explain what to do when goal of “effective 
administration” collides with “fairness.”
4. Fuller (1978, 13): Defender of adversarial system. Participation promotes thorough argument and acceptance of result.

a. Adjudications are exercises in social orderings: like contracts, elections.

b. Judge must try only to rule on presented evidence bcs that’s participation.

c. Poly-centric Disputes: Court’s cannot handle bcs affects too many people – 
participation paradigm is overwhelmed. (He’d hate trial by stats.)


i. Example: Setting fair prices for wages in wartime.
D. Adversarial System: US Committed to adversarial justice system.
1. Jury System: Constitutionally required.

a. Leveling factor: People intermediate between lawyers/officials and individuals.

b. Odd: Juries used in about 5% of civil matters.

c. Current trend is toward Judicial case-management: Involved in discovery and 
scheduling.
2. Party autonomy: Participation promotes thorough argument and acceptance of result.

a. Adversarial: Parties seek victory, not truth.

b. Inquisitorial: Seeking truth – but decision-makers have less at stake.
3. Partisan discovery:

a. Adversarial: More thorough. Partisan witnesses and experts.

b. Inquisitorial: More focused on material issues. Un-coached witnesses and 
independent experts.
4. One main event to determine outcome: Trial.

a. Adversarial: Expensive to re-present evidence to jury.

b. Inquisitorial: Sequential hearings to resolve dispute.
E. Characteristics of Complex Litigation:
1. Lawyer Dysfunction: Resolution of some cases would deprive PLs in later cases from receiving fair remedy.
2. Many Parties (PLs), many jurisdictions.
3. Judge cannot assume passive role.

a. Normally, private parties are in charge of packaging the litigation. Having 
thousands of PL attorneys = impossible for one of them to assert control.

b. Complex issues = jury might not be able to act as fact-finder. Is jury essential 
to US system? Seen as “leveling” vehicle for common people.

c. Remedial Complexity: Judge might have to fashion innovative remedy. (Brown 
v BOE).
F. Benefits of Aggregation.
1. Cures Law Dysfunction: All PLs receive share of overall penalty. 
2. Efficiency: Judicial resources and resources of parties needlessly sapped by redundant litigation.
3. Consistency: Same fact-finder attaches liability to same party based on same evidence and same presentation.
G. Problems with Aggregation:
1. Tran-substantive procedure: Like cases are treated alike.
2. Pressure for Defendant to settle, even if Defendant hasn’t acted wrongfully.

> Rhone-Poulenc (7th 1995, 540): Class of hemophiliacs is suing blood 
product suppliers for permitting HIV-tainted blood to enter the blood supply on 
novel theory of serendipity (if suppliers had responsibly treated blood for 
Hepatitis, they would have killed HIV virus). Posner says the pressure to settle is 
not outweighed by benefits of aggregation and reverses class certification 
(Defendants had won prior individual suits).
2. PL autonomy: Right to seek remedy for harm.
3. Inventory settlements: All PLs get share of remedy – but it appears that attorney panel decides who gets what!
4. Distinguishing factors: Different facts and often different state laws to be applied.
5. Settlement Dilemma:

a. Settling early can avoid drawn-out litigation costs and bankruptcy (asbestos).

b. Settling early could admit liability where follow-up study exonerates.
Joinder Complexity

I. Joinder Complexity

A. Problem: Inefficient packaging of lawsuits because common claims are not brought together - thus the same issues of fact get litigated over and over again.
1. Possible fixes:

a. Traditional Joinder
II. Permissive Joinder or Mandatory Joinder; Intervention.
A. Joinder rules based on transactionalism:
1. Court will permit (not force) parties to join all claims related to the same transaction or occurrence.
2. Goals Achieved:

a. Efficiency: Likely that evidence for one claim will be the same as for 
another.

b. Consistency: Likely that same fact-finder will attach liability to same 
party based on same presentation.
3. Limits:

a. PL Autonomy rules: PL can still decide not to join claims for strategic 
reasons.

b. Structure: Joinder limits, PJ, SMJ, Venue.
B. Voluntary Joinder (R20): Parties can join all related claims.
1. R20 Requirements:

a. Claim arises out of “same transaction or occurrence.”

b. Claim involves common question of law or fact (same as first).
2. Analysis of Misjoinder: No hard and fast rules – case by case. Mosley.

a. DT: Judges granted a lot of discretion here!!!!!!!!!!
2. Same transaction or occurrence: Broad construction. Mosley

a. Is there a logical relationship between the claims?


i. PL claims injury stems from company-wide, agency-wide policy. 

b. Evidence: Same evidence must be gathered to resolve most of the 
claims. 

c. Resolution will impact many people: RPLs seek broad injunctive relief: 
Threat of remedial dysfunction.


i. Public Litigation Theory (Chayes): Must join all parties who 


have a stake in the outcome. Thus union claims shold be joined in 


Mosley.


ii. Taken to limit: White people must join discrimination lawsuits 


because they will be impacted by resolution.

d. Mosely (8th, 1974, 93): 10 GM workers sue company for discrimination 
based on race, sex; PLs also sue union. Mix of claims (race and sex 
discrimination). PLs seek damages and company-wide injunctive relief. 
Court permits joinder, holding that “discriminatory nature” of defendant’s 
conduct is basis of all claims. (DT: This is weak.)
3. Same transaction or occurrence: Narrow construction. Grayson.

a. Claims do not reference single discrete program or procedure.

b. Evidence for each claim would have to be examined.

c. Reduced threat of remedial dysfunction.

d. Cases: 


i. Grayson (1994, ND Ga., 97): Court does not allow PLs to join 


claims
that K-Mart discrimated against them as older managers in 


far-flung stores.


ii. AABERG (1994, MD, 101): 1000 asbestos claimed cannot be 


joined simply because they involve “maritime exposure.” 
4. Practical effects of broad joinder:

a. Trial comprised of joined claims will be complicated.

b. Pressure to settle in joined action.

c. Broader discovery.

d. PL counsel has more resources.

e. Joined claims: Can mix PL with strong case for relief with weaker 
claims.
5. Major benefits of voluntary joinder:

a. Discretion of judge to join apparently similar claims.
6. Major drawbacks:

a. Completely voluntary: Everything is still up to PL.

b. PL choice still limited by structural rules.
C. Mandatory Joinder (R19): Sets out minimal joinder for claim to proceed.
1. Mandatory Joinder can address Lawyer Dysfunction (prejudice against non-party), but is not concerned with efficiency!
2. DT: R19 has been given a narrow interpretation as just seeking to avoid prejudice (no concern with efficiency). Temple.

a. Unless there is manifest risk of prejudice to existing party or absent 
party – the lawsuit proceeds.


i. Example: Passengers in same airplane crash are not necessary 


parties in each individual lawsuit.

b. Neither PL or D has incentive to seek mandatory joinder for efficiency 
purposes.
2. R19 Requirements:

R19(a) Party that should be joined is feasible: Necessary parties.


i. Persons absence means parties cannot get complete relief.


ii. Person has an interested and is so situation that absence might: 



(1) impair person’s ability to protect interest, OR 



(2) subject current party to double, multiple, or otherwise 



inconsistent obligations


iii. Person can be made Defendant or involuntary PL.


iv. If venue improper and PL objects – dismissed from suit.



> NOTE: Joint tortfeasor is NOT a 19(a) Party. 



> Temple (1990, 116): PL sues when medical device breaks 


in his back. Doctor was not even a Necessary party in 



federal suit against manufacturer. PL can get full relief 



from either D.

R19(b) Party that must be joined (indispensable): Court cannot proceed in 
good conscience.


i. Extent of prejudice to person or current parties.


ii. Ability of Court to render relief so as to avoid prejudice.


iii. Judgment w/o person will be adequate.


iv. PL can obtain remedy if claim dismissed for non-joinder.
4. DT: Fourth prong is most important – if there is no alternative forum, Court must try to fashion sufficient remedy.

a. Eldredge (1982, 117): PLs sue carpentry union for sex discrimination in 
training program. Employers not bound to hire trained people. Court sez 
employers (4500 of them) do not need to be joined because they cannot 
legally discriminate against trained women anyway. DT sez employers are 
indispensable but 4th prong means Court should try to join everyone and 
then order Union to undertake policies toward non-joined employers.
5. Possible Rule changes:

a. Impose Mandatory Joinder: Change R19.

b. Provide inactive parties with Notice and opportunity to intervene.


i. If no intervention: Bound by decision.

c. Non-Party Preclusion: Favorable outcome for Defendant will bind 
future PLs.
6. Problems with Changes: Infringes on PL autonomy.

a. No support shown for these solutions.
D. Non-Party Intervention (R24)
1. R24 Requirements: Party seeks to intervene as a right (24a):

1) When statute grants unconditional right to intervene; OR

2) Does the party have “an interest” in the claim or property involved in 
the case? (economic interest generally sufficient)


a. Will this interest be prejudiced by the disposition of the case?


b. Are the applicants not adequately represented by the current 


parties?
2. Permissive Intervention: R24(b)

1) statute allows conditional intervention;

2) applicant’s claim is related to claim being addressed;


a. court will consider if intervention will delay or prejudice rights 


of original parties.
3. Intervention is prohibited if it would destroy diversity in federal cases (1367).
III. Preclusion

A. Claim Preclusion:
1. Claim Preclusion: PLs cannot split –

(1) theories of recovery (negligence and then strict liability); 

(2) amount (sue for medical and then property damages); or 

(3) remedy (injunction and then damages).
2. Requirements:

a. Scope of Claim: Logically connected body of facts (transaction -defined 
cause of action). Restatement of Judgments.

b. Same parties (or those in privity) were litigants in the first action.

c. Final judgment from first case: Not a settlement.

d. Final judgment on the merits (verdict, SJ, default judgment).
3. Claim preclusion doesn’t gut Class Actions.

a. Members of a Class Action do not have to allege every charge they 
could file against the Defendant; They are only estopped from bringing the 
common claim in a second action.


i. Cooper (1984, 174): Black employees of FR Bank of Richmond 


are in class action that asserts Bank engaged in a “common pattern 


or practice” of racism. Verdict finds only those at a certain level 


were harmed. But some members could still bring allegation of 


individual acts of discrimination at later suit.

B. Issue Preclusion:
1. Must be same issue.
2.. Issue was actually and necessarily decided in the first lawsuit.
3. Party estopped must have been a party to the first lawsuit (or someone in privity).
4. There must have been a final judgment in the first action: The issue must have been essential to that judgment.
5. Final judgment on the merits (Default Judgments don't count here - no issues were decided).
6. Target of the preclusion must have had a full and fair opportunity to litigate the issue.
C. Limits to Preclusion:
1. Same Parties: Only present parties are bound to prior decision and those parties must have litigated the issue.

a. PLs who could have easily joined the prior case, or where the use of 
offensive collateral estoppel would be unfair to the Defendant for various 
reasons (asymmetry of risk), the trial judge should not permit use of 
offensive preclusion. Parklane Hosiery.

b. Named Defendant does not have to litigate the issue in the first case 
(severed trial, or joinder issues), then preclusion doesn’t attach on that 
issue vs. defendant. Siegelman v EPA (11th, 1990, 202).

c. Similarly-situated Defendants might not properly represent interests. 
Hardy.
2. Must be exact same issue: Difficult for Asbestos injuries, etc.

a. Hardy (5th, 1982, 194): New PL could not employ offensive collateral 
estoppel against various asbestos makers, including one (Borel) that 
already lost a judgment. Court finds that the “failure to warn” finding 
against Borel was too ambiguous to estopp Borel from arguing proper 
warnings against subsequent PL.
3. Uncertainty: Preclusion doesn’t attach if there is a chance of inconsistent verdicts.

a. Prior victories by Defendant bar show issue might not be decided. 
Hardy.
4. Motivation: Defendant must have faced same or similar consequences. Hardy.
III. Structural Limitations to Joinder: PJ, SMJ
A. Personal Jurisdiction:
1. Standard: Defendant must have “sufficient minimum contacts” with the Forum State, such that the exercise of jurisdiction “will not offend traditional notions of fair play and substantial justice.” International Shoe.

a. Defendant avails himself to the benefit of the forum state so he should expect to 
be subject to its laws. (McGee v. Life Insurance)

b. Counterclaims: Supreme Court sez PL consents to PJ for these (and probably 
Cross Claims).
2. Expansive interpretation of “purposeful availment.” (McGee v. Life Insurance).

a. DES Cases (1992, EDNY, 278): Judge Weinstein relies on Schutts to assert 
concept of implied consent. DES maker who didn’t sell fertility drug in NY 
market nevertheless benefited from a national market and thus is subject to PJ in 
NY. (DT: This is a stretch).


i. Weinstein 2-Step Test:
a) State’s appreciable interest in litigation;






b) D’s inability to show hardship.
3. Due Process Protection: In complex litigation, minimum contacts analysis is inapplicable and Courts should apply a lower standard of “minimal procedure due process protection.” Brennan in Schutts.

a. Absent Class Action PL who has been given notice and opportunity to opt out 
has given implied consent to PJ in forum. 


i. Schutts (1985, 294): Phillips Petroleum loses PJ challenge because 


absent Class members were given opportunity to opt out. BUT: Holding is 

limited to damages cases (not injunction) and where there is actual 


notice!!!!


ii. DT: It is possible that Supreme Court will require minimum contacts 


between forum and Absent PL in Class Action in which substantial 


damages are at stake.

b. DP Issues with PJ: 


(1) Proper power over Defendant; 


(2) Proper notice.


(3) DT Proposes Autonomy: Right to control property.



i. This means PJ might be required if Class Action remedy is 



significant.
B. Possible Revision to PJ restrictions:
1. Congress Passes New Law: Permit nationwide service of process for state courts.

a. R4(k): Service of summons establishes jurisdiction over the person of the 
defendant.

b. Key Issue: PJ requirements are not in Constitution, but are judge-made law that 
validates the Full Faith and Credit Act
2. New Rule: Federal Courts can have nationwide service.

a. Only limited to state long-arm statute by R4 (ability to serve summons).

b. But: Federal government already enjoys minimum contacts with Defendant, 
and thus assertion of jurisdiction would not offend DP concerns.
C. Subject Matter Jurisdiction: Federal Question (§ 1331)
1. Broad Constitutional Limit: A3 § 2 extends judicial power to cases “arising under this Constitution [and] the law of the US.”

a. Osborn: Case only needs a “federal ingredient.” Congress should be given great 
latitude in conferring jurisdiction in the lower federal courts.
2. Narrow Statutory Limit: § 1331 gives district courts jurisdiction in all civil actions arising under US laws.

a. Interpretation: Cause of action “arises under” federal law if the federal law 
creates the cause of action (PL must sue under federal law). (American Well 
Works). 
D. Subject Matter Jurisdiction: Diversity (§ 1332)
1. Constitutional Limit: A3 § 2 extends judicial authority extended to controversies “between citizens of different states.”
2. Statutory Limit: § 1332 extends SMJ to controversies in which:

a. Mater in controversy exceeds $75K, AND

b. Citizens of different states.
3. Narrow application of § 1332: Strawbridge (1806, 327): Has been interpreted as saying that § 1332 requires diversity between all adverse parties (no D from same state as any PL).

a. DT: Strawbridge has been misinterpreted and misapplied. Marshall in 
Strawbridge only said SMJ cannot be extended if one Defendant is from same 
state as PL (or resident of forum) and that Insider’s interest is dependent on the 
interest of Outsider. This makes sense. If Outsider can get hosed with no impact 
to Insider – keep the case in federal court!
4. Determining citizenship:

a. Individual: A person’s domicile (plan to resident permanently).

b. Corporation: state of incorporation and principle place of business.

c. Partnerships and Associations: Every state in which there is a member.

d. Class Actions: Named representative of the PLs determine citizenship.
5. Removal:

a. All defendants must agree to remove.

b. §1446: Removal must take place within 30 days of being removable and at 
most 1 year of the filing of the complaint.
E. Multi-Party Multi-Forum Act (§1369): Effective aggregation tool but often not applicable.
1. Requirements: Federal court can assert jurisdiction where there is minimal diversity between adverse parties, where single accident occurred and at least 75 people died, AND:

a. Defendant is a resident of any state and accident took place in another state. OR

b. Any 2 Defendants reside in different states. OR

c. Substantial parts of the accident took place in different states.
2. Jurisdictional restriction: District Court must refrain from asserting jurisdiction if:

a. Substantial majority (2/3) of all PLs are citizens of same state where primary 
defendants are also citizens. AND

b. The claims asserted will be governed by the laws of that state. (Really a state 
matter.) 


a. Primary Defendants are defendants sued directly. Passa (holding federal 

court had jurisdiction bcs Great White not from RI).
3. Potential PLs: Court can estimate citizenship of potential PLs in mass injury case by sampling citizenship of identified PLs. Passa (RI fire).
F. Supplemental Jurisdiction (§1367):
1. §1367(a): Federal courts may exercise SJ over all state claims that that form part of the same “case or controversy” of anchor claims that qualify for federal jurisdiction.

a. Overturns Finley.
2. §1367(b): In Diversity cases, SJ statute does not extend jurisdiction over persons made parties under Rules 14, 19, 20, or 24 – if this would destroy §1332 (Diversity) jurisdictional requirements.

a. Diversity PLs: As long as one (anchor) claim satisfies $75K limit, then all 
claims involving the same case or controversy get Supplemental Jurisdiction. 
Exxon (Supp).


i. Still need complete diversity.

b. Diversity PLs cannot aggregate their claims to reach $75K limit. Clark


i. Essentially keeps consumer actions out of federal court (if no injury).


ii. DT: This can be stupid. If it is a big case, federal court should decide.

c. Impleaded third-party defendant can assert claim against plaintiff and get 
supplemental jurisdiction, but some courts won’t allow plaintiff to sue him back 
under R13(a).
3. Court can deny supplemental jurisdiction for:

a. case involves a novel state issue;

b. state claim predominates the action;

c. federal claims have all been dismissed;

d. other “exceptional circumstances” (i.e. jury confusion).
G. Ways to aggregate state claims into Federal Court:
1. Change diversity statute: Require only minimal diversity; Lower or abolish amount in controversy.

a. Problem: Flood of consumer disputes and almost all torts could be brought in 
federal court. Might alter diversity rules for just Asbestos cases.
2. Federalize underlying tort law. Liability of asbestos producers to injured persons depends on X, X, and X based on federal law.

a. Problem: We don’t like to create substantive law for procedural purposes.
3. Declare Asbestos case will be handled under Federal Common Law.

a. Problem: Erie   holds that there is no federal common law.
4. Could give MDL Panel the power to move cases out of the state system and into the federal system if the facts suggest this would be beneficial.

a. There might be cases where aggregation isn’t a good idea: and Panel 
could ferret this out.

b. Puts Judiciary, not private counsel, in charge of consolidation.
IV. Altering PLs Choice of Forum: Consolidation, Venue Transfer, and MDL Panel
A. Venue: Many forums that Complex Case can be brought – but this also spurs geographic dispersal.
1. 1391(a)(1) and 1391(b)(1): Venue is proper where all defendants reside.
2. 1391(a)(2) and 1391(b)(2): Venue is proper where a substantial part of the event took place.

a. Venue is proper for any case occurring in United Stets.

b. International controversies under §§ 1391(a)(3) and 1391(b)(3): Jurisdiction 
where any defendant is under PJ (1391a3), or can be found (1391b3) only if there 
is no other jurisdiction where a defendant may be brought.
B. Aggregation Method 1: Informal cooperation between state court and federal court.
1. Limited circumstances: Need only 1 state judge and 1 federal judge to cooperate.
2. Advantages: Efficiency; Settlement (attorneys also work together).
3. Disadvantages:

a. Limited availability.

b. Autonomy of individual litigants is sacrificed.

c. ex parte communications: Lawyers can’t participate in informal conservations 
between judges.

d. One judge could dominate the other supposedly independent judge.
C. Other Aggregation Methods:
1. Forum Non Conveniens: Only relevant for stay to put in state, intl. forum.
2. Kerotest Stay: Court stays action in deference to another forum. (467)
3. Anti-Suit Injunction: Seldom used; extreme circumstances.

i. Authority: All Writs Act. 

D. Consolidation under R42: Court can consolidate cases before same federal court.
1. R42: Court can consolidate cases involve “a common question of law or fact.”

a. Court can order separate trials for “convenience or to avoid prejudice.”
2. Judge has great discretion: Balance efficiencies vs Possible prejudice to parties.

a. Court assesses similarities between claims (see Johnson).


i. Courts cite: Prosecution of claims efficiently, avoid needless duplication 

of in proof and decrease wasteful expenditures of time, energy, money.

b. Burden is on party seeking aggregation. RSI Litigation (1993).

c. DT: Should not consolidate several serious tort claims (would not group 
together serious car accidents because they all involved cars)!
3. Bystander Defendants Affected: tertiary Parties in consolidated case now face host of adversaries.

a. Might have to attend depositions/hearings that wouldn’t have otherwise 
attended.

b. Exposed to judge-ordered mandatory counterclaims from host of adversaries. 
MGM Casino Fire Case.
4. Difference from Joinder:

a. Appeals: Consolidation allows PL in case #1 to immediately appeal 
unfavorable ruling (say, SJ); if cases are joined PL1 has to wait for entire case to 
be resolved.

b. Number of preemptory strikes.
5. Cases:

a. Johnson (2nd 1990, 473): Cases for 2 workers in Brooklyn Navy Yard could be 
consolidated for trial even though Johnson and Higgins worked at Yard at 
different times, had different occupations, and Higgins was dead (Johnson alive).  
Court sed within limits.


i. 7 Factors to determine consolidation in asbestos cases: (1) common 


worksite; (2) similar occupation; (3) similar time of exposure; (4) type of 


disease; (5) status of discovery; (7) PLs represented by same counsel.

b. Malcolm v National Gypsum (2nd 1993, 476): Consolidation of 600 asbestos 
cases (600PLs) suing 25 defendants. Court orders new trial after jury hits one 
company with remote connection to defendants for uniform share of damages.

c. Repetitive Stress Injury (2nd 1993, 482): Pretrial Consolidation of RSI cases 
reversed on mandamus. Court: Many differences exits between PLs. Different 
machines and different uses.
E.  Venue Transfer §1404/1406:
1. Value as aggregation tool: §1404 can help aggregation of factually-related claims 
a. WHEN there are a small number of cases and/or they are in just a few districts.


= Judges must communicate and agree among selves on transfer.
2. §1404: For convenience of parties and “in the interest of justice,” a district court may transfer any civil action to district “where it might have been brought.”

a. §1406 has Same standard: Invoked when PL has filed in improper forum.
3. Issue often litigated: “In interest of justice” implies discretion.

a. Real motive of attorneys: Forum-shopping, judge-shopping.

b. Stated motive: Availability of evidence, convenience, impact of litigation.
4. PL choice of venue enjoys presumption of propriety.

a. Brightline rule: Otherwise there would be even more litigation.
5. Court has sua sponte power to transfer (Joint Easter and Southern Districts Asbestos Litigation, 1991, EDNY, 487).
6. Limit: §1404 only permits Defendant to transfer case to venue where PL could have filed the lawsuit at the time lawsuit was filed. (Blaski, 1960, 489).

a. Venue can be waived: But must be in first papers (12b6).
F. MDL Panel:
1. § 1407: Panel can transfer cases involving “one or more common question of fact.”

a. Transfers based on “the convenience of the parties and witnesses and will 
promote the just and efficient conduct of such actions.”

b. Transferee Judge must remand cases to original district after close of pretrial 
hearings. Lexecon (1998, 516; Law Professor’s suit remanded back to IL.)


i. BUT: Transferee could certify class and then assume control of Class 


Action where representative PL filed in district.

c. Transferee judge can rule on pretrial motions that would affect trial. But trial 
judge can always revise transferee decision.


i. Blood Products (IL, 1996): Transferee authorized to limit experts who 


can testify at trial. Trials judge can revise.
2. MDL Panel decision whether to consolidate: Looks for (1) commonality, (2) convenience, and (3) efficiency.

a. East of Rockies (1969): 106 Asbestos claims shouldn’t be consolidated. 
Liability has been determined in available literature (low efficiency of joint 
discovery), and there are individualized facts in each case as well as some cases 
have progressed fairly far in own district.

b. Asbestos Litigation IV (1991, 501): MDL Panel agrees to consolidate, even 
though there is less need (less discovery to do and more PL histories involved). 
But Panel has to unclog districts. This has been a failure in Philly!
3. MDL Panel decision where to consolidate: 

a. Where event took place (if dispersed product liability – more discretion).

b. Where majority of cases filed – how far along they are.


i. Danger: Attorneys seeking certain forum manipulate system to 



gain/avoid relevant district.
4. Possible Alternatives:

a. Overrule Lexecon: Transferee judge hears case.


i. Benefits: Transferee judge familiar with case; Judge can pressure 


settlement.


ii. Disadvantages: PL loses control of claim. Attorney could be inactive.
V. Class Actions: General requirements
A. Issues for Litigants:
1. PLs:

a. Adequate Representation/settlement? Depends on adequacy of representation.

b. Class Action (CA) infringe on PL autonomy – especially mandatory actions.

c. Opt-out CAs: Class Members (CMs) have some control, but can only opt out at 
beginning.


i. Possible Policy Change: Permit opt-out later in process.

d. Class Counsel runs the show. 


i. Currently: There’s no decision-making process for CAs.


ii. Possible policy change: Permit CMs to vote on certain decisions.

e. Conflicts of Interest: Class Counsel can get enormous fees.


i. CC might not always do what is best for PLs.
2. Defendants:

a. Tremendous pressure to settle if class is certified. Rhone-Poulenc.


i. But also can get global peace.
3. Benefits:

a. Prevents bad acts: Defendants could nickel-and-dime PLs when single claim 
not worth following.


i. Main question: Would an individual claim be viable?
4. Challenges:

a. Procedural decisions (certification) impact outcome.

b. Judges assume supervisory role over litigation.


i. Judges have to approve settlement – Judge now has to act as fiduciary 


for passive PLs due to COI with CC.
B. Constitutional/Statutory Limits to Class Actions:
1. Due Process: 

a. Personal Jurisdiction: Whether absent Class Members must be extended right to 
opt out.


i. DT: Opt-out rights not mandatory where there’s Lawyer Dysfunction.



Opt-out rights mandatory where no Lawyer Dysfunction exists.

b. Substantial Control: PLs with large claim have Constitutional right to opt out 
and control property.
2. 7th Amendment:

a. Right to Jury: Common Law suits above $20 eligible for jury trial.


i. Equity (injunctive) claims have common factual issues with Legal 


(damages) claims – and Equity claims can be certified but not Damages.



= D/PL has a right to jury and 7A problems if factual issues 



decided in bench trail and barred by res jud or collateral estoppel.




- Allison (5th 1998, 617):  AAs at Citgo disparate treatment 




and Pattern and Practice claims; either party could demand 




jury for compensatory or punitive damages, and factual 




overlap means no injunctive certification either.



> DT: 1) Impanel a jury to hear Equity Claim (same must then hear 



damages). OR




2) Limit preclusive effect of Judge’s factual findings. OR




3) OK if different PLs vs same D. Parklane Hosiery.

b. Reexamination: No fact tried by a jury shall otherwise be examined in any 
federal court. 



> Allen (7th 2004) Court suggested same jury could hear 




equity and damages claims of 27 AA PLs and the 323 others.


i. Solutions:
1) same jury hears all damages claims; or 




2) issues heard in first lawsuit are “sufficiently separate and 



distinct” from those considered by subsequent jury.
3. Anti-Injunction Act §2283: Federal Court cannot stay proceedings in a state court except: 1) as granted by Congress; 2) where necessary in aid of its jurisdiction; or 3) to protect or effectuate its judgment.

a. If Class Members have pending state claims – no ruling that would enjoin state 
clams.


i. More than mere certification: Certification of Mandatory Class, that 


included a PL in a pending state case, would only implicate preclusion.

b. Federal Court can prohibit Class Members from filing claims.


i. Federal Skywalk (8th 1982, 614): KC hotel disaster, and MO law only 


permitted one PL to recover Punitive Damages. So first PL to get 



judgment would take it all. Federal court tried to prevent this, but its order 


had substantial effect of improperly enjoining state claims.
C. Rule 23(a): Prerequisites to Class Actions.
1. Class adequately defined (implied requirement)


i. Usually depends on relief sought.



> Forward-looking injunctive relief: Definition usually sufficient.



> Damages: Must have clearly-defined class.




+ Rice v City of Philadelphia (ED Pa. 1974, 556): CA 




against Philly officials for delays during booking process. 




Class seeking injunctive relief is adequately defined as all 




people who have been and will be arrested. But this isn’t 




sufficient for those seeking damages. 



> Possible Damages fix: Fluid Damages (if permitted by state).




+ Example: Taxi cab case. Court can order defendant to 




give up profits for overcharging unknown people for a year.


ii. No uniform rule: Court can look at several issues. 



> Who must be notified if notice (opt-out) is required?



> Scope of permissible discovery.



> Impact of preclusive effect.
2. Class Representative must be a member of the class (implied requirement).



i. Issues usually merge with typicality analysis. Falcon.
3. Numerosity: Class so numerous that joinder is impracticable. R23(a)(1)

a. Joinder is preferred: Individual representation favored to group representation.

b. Impracticality is standard (not impossibility).


i. Courts do not require proof of exact class size or identity of class 


members to satisfy numerosity requirement.



+ Roubidoux (2nd 1993, 560): PLs in VT claim state welfare 



agency is tardy with welfare reviews. Court permits CA for 3 PLs 



due to impracticality of joinder. Class defined as all those “who 



have and will” file for welfare in VT.

c. Numbers can count: 10 might be too few – around 40 is arguable.


i. Other factors besides numbers. Roubidoux



(1) Judicial economy from avoidance of multiple lawsuits.



(2) Geographic dispersion of class members.



(3) Financial resources of class members.



(4) Ability of claimant to file individual lawsuits.



(5) Requests for future-looking injunctive relief.
4. Commonality: There are questions of law or fact common to the class.

a. Same language as consolidation under Rule 42.

b. Very low threshold – almost everyone passes. But should they?


i. PLs must allege some common feature.



+ AMS: PLs certification fails because they did not allege common 



defect for 10 different penile prostheses.
4. Typicality: Claims or defenses of the Class Representative are typical of the class.

a. Class claims are “fairly encompassed within representative’s claims.” Falcon


i. Class representative suffered “same injury” as class members. AMS.

b. Analysis:


(1) Presume existence of Class.


(2) Analyze potential discrepancies.

c. Evidence: Proof of Class Rep’s claims will also prove claims of class members.


i. Disparate impact claim: Stats must be reflective of similar 



circumstances.



+ GTC v Falcon (1982 564): Falcon ruled not a qualified 




representative in Class Action against telephone company. Claims 



by employees for of failing to promote Mexican Americans 



(Falcon is qualified). Claims by applicants for failing to hire 



Mexican Americans (Falcon unqualified). Holding said GTC did 



not discriminate in promoting MAs. GTC did discriminate in 



hiring. Falcon also won claim of individual instance of 




discrimination. 



> Court: merely being a member of the same ethnic 





group is not sufficient. Some evidence must overlap.



> Court certified 2 classes: Employees and Applicants. Counsel 



must recruit Mexican Applicant and then identify differences.


ii. Issue: How similarly must PLs be situated?



(1) Falcon holds employees cannot represent applicants – but 



entry-level guy can represent veteran!



(2) Pawn-broker case (lecture): Ninth Circuit holds that Class Rep 



who dealt with PB1 could represent PLs who dealt with that PB – 



and not other PBs – in CA claim alleging violation of Truth in 



Lending Act. 



(3) Different injury/circumstances: AMS PLs fail because different 



PLs used different penile prostheses for different maladies and 



suffered different difficulties.

c. Conflicts of Interest: Class Rep has the same interests as class members?


(1) Liability: Finding of liability for Class Rep’s claim will not affect the 


liability finding of other class members.


(2) Remedy: Remedy sought by Class Representative will not affect 


remedy sought by other class members.



i. Damages: Can damages cover all types of claims?



ii. Injunctive relief: Remedy for some Class Members won’t 



impact future treatment sought by others.




+ Falcon: Affirmative action policy for promotion of 




Mexicans might impact future hiring decisions sought by 




Mexican Applicant class.




+ AMS: Medical monitoring of penile PLs might work even 



though maladies and models were different. (DT sez).



iii. Settlement: Class Rep not subject to settle for sweetheart deal.




+ Court must approve settlement. Adequate protection?
5. Adequacy issues:

(1) Class Rep. adequately represents class members: Def usually raises.


i. Class Rep has common interests with unnamed members (merges with 


typicality). AMS, Falcon.


ii. Class Rep. will vigorously pursue claim. AMS



+ DT: Usually not an issue. Class Counsel is in charge and is 



motivated by large total recovery.



+ Dolgow (EDNY 1968, 570): Four PLs with “miniscule 




holdings” can represent all stockholders alleging securities 




fraud. Court says class action is supposed to help remedy 




small claims.



+ Private Securities Litigation Reform Act of 1995: 





Counsel must advertise filing of fraud case and (usually) 




recruit largest holder as Class Rep.



+ AMS (6th 1996, 574): Differs from Dolgow. Court says 




Class Rep has psychological problems and might not be 




able to pursue claims. Concerned that trial judge dismissed 




qualifications entirely.




> Rule: Trial court must offer some findings of 





adequacy!



iii. Class Rep gives Defendant affirmative defenses that others do 



not.




+ Example: Class Rep’s claim barred by SOL.


(2) Class Counsel is adequate.



i. Experience?



ii. Main issue: No conflict of interest.
VI. Class Actions: Mandatory Class Actions
A. Rule 23(b)(1) and Rule 23(b)(2) Generally
1. R23(b)(1)(A) and R23(b)(1)(B): Congress did not intend to cover many circumstances.
2.  Lawyers have attempted to broaden application:

a. Mandatory action helps PLs: Don’t have to run expense of notice; more 
settlement leverage.

b. Mandatory action helps Defendants: Brings finality.

c. Mandatory action helps Courts: Conserves judicial resources and provides 
identical process for all victims.


> If class can be certified under b2 or b3 – preference is for b2. Cook.
3. Rule 23(b)(2): Mainly used for civil rights injunctions.

a. PLs prove Intentional Discrimination (disparate treatment): Can seek legal and 
equity relief (1990s amendment to Title VII).


i. Courts scramble for new test to permit CA certification for DT claims.
4. DT: Decision to seek Mandatory CA should depend on whether Mandatory CA is best vehicle for claims.

a. If each PL is seeking substantial damages – DP might require independent 
action OR opt-ot rights! (Supreme Court yet to rule on this.)
B. 23(b)(1)(A): Incompatible standards Class Action.
1. Useful when Defendant is subject to prospective risk of inconsistent orders or injunctions.

a. Defendant must be subject to possibly inconsistent future standard of conduct.

b. Possibility that an action will have either precedential or stare decisis effect on 
later cases is insufficient. (Some PLs recover and some might not.)


i. Greenman (11th 1987, 585): Greenman is a broker who operated a ponzy 

scheme during years he worked for several brokerage houses. PLs are 


suing firms. Court certified a B1A and B1B settlement Class Action. 


Court declares B1A and B1B certifications unsupportable. Potential that 


some investors might recover and others would not does not justify 


certification.
2. Meant to cover limited circumstances:

a. Separate individuals sue a municipality to prevent or limit an appropriation – or 
to compel or invalidate an assessment. (Committee Notes.)

b. Individual landowners sue for various rights against a claimed nuisance. (CN)
3. Possible expanded use.

a. Medical Monitoring: Certification of a Medical Monitoring class allows 
Defendant to pursue a single, uniform medical monitoring program. 


i. Telectronics 
(S.D. Oh.1997, 589) (holding that class of patients with 


defective pacemakers could be grouped into single class to get medical 


monitoring program.)


> DT: Decision is error. Substantive law requires different standards of 


medical monitoring based on state law for each PL.


> Possible fix: Declare state where device is governing law.
C. 23(b)(1)(B): Limited Fund Class Action.
1. Limited Fund: There is a “substantial probability” that early litigants will exhaust available damages fund.

(1) Determine extent of provable damages.

(2) Determine probability of success against certain defendants.


i. Greenman: Investors bilked in ponzy scheme sue receivership fund, 


multiple brokers, state officials, etc. Just because a Receivership Fund 


existed did not mean b1B certification was appropriate. Court had to make 

findings that all defendants’ assets could be depleted.

(3) Substantial probability is more than possibility but less than preponderance. 


i. 2nd circuit standard – some courts say reasonable possibility is enough.
2. Other possible certification theories: NOTE – 2nd Circuit in Simon warns that b1B certification was not meant to be based on “creative” theories or speculation!!!!

a. Limited Generosity: Seriatim affects of punitive damages means at some point 
defendant is punished enough and later litigants get no PDs.


i. Agent Orange (EDNY 1984, 593): Vets get b1B certification of punitive 

class against herbicide maker because punitive damages go against 


defendant – not for PLs and at some point D will be punished enough.

b. Limited Punishment Theory: Constitutional “cap” on punitive damages means 
a court might find some PLs’ punitive recovery “excessive” and this could 
deprive later PLs of recovery. Court would reduce later awards bcs of high early 
ones. (Based on court decisions, Exxon, in which PD were reduced.)


i. Simon (2nd 2005, 27 of supplement): Case in which tobacco companies 


accused of suppressing evidence. Huge potential PD award leads District 


Court to certify PD class. Circuit Court reverses – b1B certification not 


meant to be based on speculative limit to fund!!!

c. Punitive Damages based on Known Compensatory Damages: FN2 of Simon 
leaves door open – if CD is known, PD could be estimated.-

d. Statutory or Common Law Cap on Punitive Damages: If state law only permits 
one payment of punitive damages – must certify a class to treat PLs equally.
D. Rule 23(b)(2): Injunctive Class Action.
1. Party opposing the class “has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the class as a whole.” 
2. If PL Class is seeking only equitable remedy: No controversy.
3. If PL Class is seeking some damages: Circuits are split.

a. Rule does not mention ability to recover damages.


i. Committee Notes: Section doesn’t cover PLs seeking “exclusively or 


predominantly monetary damages.” So “incidental” damages possible.


ii. Also an argument that no damages are allowed.
2. Circuit Split on PLs seeking “incidental damages”:

a. 9th Circuit: Damages claims are “Incidental” depending on how important the 
damage claims are to the PLs. (Wal-Mart Case.)

b. 5th Circuit in Allison: Court can only certify B2 Class Action when damages 
flow directly from injunctive relief, are awarded to group as a whole, and can be 
calculated using objective standards (like mandated penalty for violating 
consumer statue). 


i. Compensatory damages, on the other hand, require individualized 


findings.

c. 2nd Circuit (Robinson):


(1) Would PLs have sued just for injunction? AND


(2) Would injunctive relief be appropriate for the class?


(3) If first parts are met:



i. Will B2 certification be efficient compared to alternative method 


of handling the case; AND 



ii. Is there any DP risk to absent Class Members? If so, give 



opportunity to Opt-Out.



ii. Robinson (2nd 2001): Present and former Metro employees seek 



CA for disparate impact and disparate treatment claims. Circuit 



Court sez DC should apply new test and certify entire claim (DT as 


well as DI) OR bifurcate and certify Liability class for DT claim 



(bcs of common proof). Transg: Not a real test!
3. Courts also split on PL Class pursuit of Special Equitable Remedies.

a. Medical Monitoring: Based on state law (some states require actual injury).


(1) MM class can be certified if PLs want to force the Defendant to 


fund a monitoring program bcs this would be Equitable relief. If 



Defendant has to pay PLs for their own monitoring, that’s Legal relief and 


no certification.



> Cook (CO 1993, 606): Property owners are suing polluter. Court 



affirms monitoring program because Defendant asked to fund 



program, not give $ to PLs. (Also: PLs are all in same state).


(2) MM class won’t be certified if there is a lack of cohesion in class: 


PLs must suffer injury on group basis and need same monitoring.



> St Jude (8th 2005, Sup 45): No certification for medical 




monitoring for prosthetic heart valve. PLs need different 




monitoring and live in different states.
4. Civil Rights: Title VII Amendment in 1991 complicates CivRts CAs.

a. PLs alleging Disparate Treatment can seek injunctive relief, back pay 
(restitution/equity) & ALSO consequential damages (emotion/legal) and punitive 
relief (legal). 


> DT: Intentional abuse. Statistics show disparate result and anecdotal 


testimony shows individual victimization. 

b. PLs alleging Disparate Impact get injunctive relief and back pay.


> DI: Unintentional discrimination. Pure stats show policies amount to 


discrimination.

c. Note: Cooper lets Class member to pursue claim not subject to Class Action.
VII. Voluntary Class Actions: Rule 23(b)(3) Common Question Class Actions.
A. 23b3 mandates notice “best practicable under the circumstances” and ability to opt out.
1. Many types are possible: securities fraud, antitrust, Truth in Lending Act, etc.

a. We focus on Securities Fraud.


i. CA valuable bcs most claims are not viable and private 



enforcement is good.


ii. Process: CAs filed in many districts – consolidated in one (NY) 


and then a half-dozen broken out for test litigation.|
2. Settlement: Under R23e3, Court can require 2nd round of opt-outs before settlement.
B. 23b3 Requirements: Both must be fulfilled.
1. Common questions of law or fact predominate over individual questions.

a. Extent that PLs are similarly situated.

b. Major Common Qs outweigh small individual ones. Jenkins.

c. State Law: Different standards might mean different Qs. R-P.

d. Maturity: Innovative claim = don’t know common Qs. Castano.
2. Class Action is superior to alternative available means of adjudication.

a. Interest of members in individual litigation: 


i. $ at stake: More $ sought by each, more likely individual suit.

b. Extent to which suits in other forums have developed.


ia. For Certification: Need to resolve similar issues.


ib. Against: If many have gotten far – those PLs will only opt out.


iia. For: If few others filed – might show indiv claim not viable.


iib. Against: Might show lack of PL interest.

c. Desirability of concentrating action in particular forum.


i. Evidence all in one jurisdiction?

d. Difficulties likely in managing Class Action.


i. Key element: If cannot manage it – cannot proceed.
C. 10b-5 Claim: Fraud or misrepresentation spurs lawsuits.
1. Basic Elements: Common proof.

a. Misrepresentation or omission.

b. Materiality (reasonable investor would want to know).

c. Scienter (Defendant knowingly or recklessly misrep).
2. Problematic requirements: Maybe individual questions.

a. PL actually relied on misrepresentation: FOM Theory Controversial!


i. Fraud on Market: Presumption of reliance on omission of 



material fact for developed public market. Basic v. Levenson


ii. Funky Fraud on Market: If security not traded on public market 


could not have been issued but for the fraud of the defendants, then 

reliance can be presumed.



> Kirkpatrick (11th 1987, 622): Certification can proceed in 


case against market-makers for petro securities.


iii. Note: FOM not available for common-law fraud – so attorneys 


manipulate pleadings to get Class Action. PL stat claims proceed 


under Cooper.

b. Defendant’s activities caused loss.

c. Prove amount of damages.
3. Other issues with securities fraud:

a. Court must look beyond the pleadings to determine whether a 
“preponderance of evidence” shows R23 requirements are met to certify.


i. Impact: Some discovery needed before certification. 



Defendants have time to find COI in class.



PLs bear burden of persuasion




> IPO Litigation (2nd 2006, supp 48): Court 





improperly applied “some showing” standard to 




certify class of people claiming shady practices of 




dealers in tech bubble IPOs.

b. Conflict of Interest: Buy-and-hold investors benefit from some 
evidence, while “in-and-out” traders (who bought and sold during period 
of alleged deception) benefit from some evidence and are hampered by 
other evidence. Seagate (Class re-defined as only buy-and-hold).

b. Private Securities Legal Reform Act: Notification of all Class Members 
and Court can choose which Member represents class. New Class rep can 
choose counsel.

D. Mass Tort Class Actions:
1. Normally disfavored:
1) Much at stake (not Negative Value); 




2) Much variability in underlying claims (damages).


a. Volume of cases forces courts “to change and invent.” Jenkins.
2. Other Barriers to Mass Tort Class Action:

a. Predominance Test:


i. Major common questions outweigh individual Qs:



> Jenkins: TX asbestos case certified on state of the art 



predominance over individual Qs about each PL.



> Castano: Common Q about the behavior of Tobacco 



companies do not outweigh individual Qs about each PL.


ii. State Law Issue: Uncommon Qs if many state standards in play.



> If PLs otherwise similarly situated: Certify federal 



claims? Cooper permits PLs to bring state claims later.


iii. Novelty of claims: Innovative recovery theory – court cannot 


know if common Qs will predominate or efficiencies will be 


achieved.



> Castano (5th 1996, 636): Nationwide class of nicotine 



addicts not certified because of novelty of “addiction” 



claim.


iv. R23c4a: When all Common Qs outweigh ( No need to try 


them all. (But attorney fees might be delayed!)



> Engle (FL 2006): State Supreme Court certifies some 



common core liability issues for certification (fraud-by-



concealment), while not certifying others (fraud and 



intentional infliction of distress). Court orders de-




certification retaining holdings on common issues, so that 



class members can pursue individual cases on particular 



issues and employ issue preclusion regarding Phase I core 



liability holdings. 

b. Substantive Law: Might require individualized Qs addressed before 

common ones.


i. Punitive Damages might be tied to compensatory award. Engle.

c. Constitutional Issues:


i. 7A Reexamination Clause: Second jury impaneled to determine 


Compensatory Damages might need to examine D’s liability – 7th 


Amendment reexamination clause problem. Rhone-Poulenc.



> Issues for second jury must be “separate and distinct” 



from issues examined in Phase I. Gasoline Products.


ii. 7A/5A Jury Trial: Issues might be too complex for jury to 


resolve. Boise Cascade (7A), Japanese Products.
E. Settling Class Action: R23e
1. Court must approve any settlement or voluntary dismissal.

a. Court must direct reasonable notice to all who would be bound.

b. Approval only after hearing to determine if fair, reasonable, and 
adequate.
2. Court can require second round of opt-outs before approval of settlement.

a. DT: Courts should all do this.
3. Any class member may object to proposed settlement.

a. DT: Objectors are usually disappointed PL Counsel.

VIII. Settlement Class Actions: Certification only to get Settlement.
A. Issues for Certification: Not adversarial (Courts wary of collusion and COI.)
1. Manageability concerns are less because no trial.



BUT
  Court focuses on process by which settlement is obtained – not $ distributed.

a. If Court detects COI among PL Counsels/Class Members – then 
inadequate representation. Ortiz, Amchem.
2. Inadequate representation issues merit greater scrutiny:

a. Leverage: PLs have poor bargaining position to obtain largest remedy.

b. Reverse auction: Rival PL attorneys underbid to get first deal from Def.


i. If PL Committee worked diligently for a long time, little risk. 


Baldwin United (SDNY 64).

c. Attorney COI: PL attorney sees best use of time to settle quickly.

d. Class Member COI: Interest of class members can diverge (not $-per 
PL analysis – Interest-per PL analysis). Amchem


i. Sub-Classes: Maybe for each type of injury, each state. Amchem.



> BUT: Agreement more difficult.



> Amchem: People with different maladies in same class, 



people 
with manifest injuries COI with non-manifest 



(manifest seek quick $, non-manifest focus on future $).
3. Difficult to assess fairness of settlement:

a. Before discovery: Objectors know little and neither does judge.

b. Proceeding: Neither adversarial (rival parties) nor inquisitorial (active 

judge), means resolution not thoroughly evaluated.

c. Judge: Interest in clearing docket – not nit-picking settlement. 
4. Future PL Issues:

a. Notice: Practically impossible, thus DP Rights implicated. Amchem, 
Ortiz

b. Sufficiency of Remedy: If settlement fund is depleted before injury 
manifests – court presumes insufficient representation. Stephenson

c. Attorney COI: Might get more $ for inventoray claims if able to settle 
future ones. Ortiz.

d. Difficult to determine whether future PL would satisfy tort elements.

e. Difficult to determine PJ over future PLs.
5. Cases:

a. Baldwin-United (SDNY 1984, 648) Investors in annuities are suing 
parent company that originally insured annuities. Court sees little threat of 
reverse auction – one group of PL Counsel. Doesn’t address other issues 
and certifies.

b. Amchem (1997, 670): 20 Asbestos companies in PA lawsuit. P attorneys 
settle all claims with separate agreements; reach first decision with 
presently injured in order to avoid conflicts with future PLs – then try to 
affirm total relief with merely exposed PLs. Agreement reached: PLs $ 
from Trust for particular injuries and process for resolving dispute 
outlined. Cap on yearly case-flow. No one w/o a manifest injury could get 
$. Trial Court provided for 3-year opt-out period and certifies. US rejects 
(R23a failures: COI within class.)

c. Ortiz (1999, 50 A): Fibreboard asbestos maker sued along with 2 
insurance companies. Settlement Class Action where $1.57 billion for 
future PLs. Different from Amchem as b1B (limited fund) and no $ for 
different diseases. Court rejects: Not really a limited fund and COI within 
class: Mixed stronger claims (pre-1959) with weak ones; Encompassed 
present and future claimants.

d. Stephenson (2nd 2002, 68): Stephenson and other PLs were exposed to 
Agent Orange but don’t manifest disease. Global Class Action (including 
all exposed PLs) proceeds to settlement (w/ opt-out) and $180 million 
declared fair. Ivy/Hartmann PLs see manifestation after settlement but 
cannot pursue individual claims. Stephenson sees manifestation of injuries 
after depletion of funds and can sue as inadequately represented PLs. DT: 
Sends shockwave that Ds won’t get peace – but has been ignored.
Choice of law on Joinder and Consolidation

I. Choice of Law: Choice of law in Diversity and Federal Law cases.
A. Basic analysis: State COL issues serious hamper consolidation under R42 or R23.
1. Determine if state laws diverge.
2. Determine which state’s COLR govern:

a. Diversity Action (state law): Transferor COLR (where each action filed).

b. Class Action: Where representative Lawsuit was filed (not each LS). St. Jude.


i. Constitutional requirement met? Must have some relationship! (Shutts).

c. Federal Question: Transferee law applies.
3. Determine where State COLR would point (subject to weak Constitutional limits).

a. Courts often torture state COLR to subject all claims to same state law. 

= Pblm because procedure shouldn’t determine underlying law.


i. Chicago Crash (7th 1981, 833): MDL consolidates claims against 


McDonnell Douglass and American Airlines from CA, MO, TX, and NY 


and somehow rules that IL law should cover all claims.

b. Solutions: None resolve and state COLR still a pblm.


(1) Statute permits judges to use federal COLR in MDL Diversity cases.



> BUT: Vertical forum shopping and different law for same cases.


(2)  Just apply Federal Tort Law.



> BUT: Tort is a state issue – same law for same claims.
4. DT: State COLRs would probably relax for unviable consumer claims.

= Same state law would apply to these and thus easier to consolidate.
B. Diversity Cases: Federal Court presiding over state law claims.
1. Federal Court sitting in diversity must use Choice of Law Rules (COLR) of the state in which it sits. Klaxon.

a. Class Action: COLR from state where representative claim filed governs 
COLR.

b. Constitutional Requirement: There must be some relationship between the 
underlying claim and the governing state law. But very weak (see below).


i. Shutts (US 1986, 797): Must be connection between dispute over 


some claims about oil leases and KS law. On remand, KS Court 



just sez parties implicitly agreed to same royalty rate on leases.
2. Procedural rules of Transferor forum applies.


i. SOL is procedural for COLR purposes. Sun Oil.



> Ferens (US 1990, 809): PL’s tort claim against John Deere had 



lapsed in PA – but attorney successfully filed against JD in MS 



(longer SOL) and then transferred to PA. PA substantive law but 



MS procedural law applies.


ii. Federal Court has discretion in interpretation of COLR.



> Day & Zimmerman (US 1975, 805): Claim over Shell 




that exploded in Cambodia must be determined by TX 




COLR (lex loci). Concurrence: Court need only decide 




whether TX court would apply Lex Locii in this situation.
3. Transfers

a. §1404 (request for transfer in the interest of justice): COLR and procedural law 
of transferor forum applies if requested by D (Van Dusen) or PL (Ferens).


i. Rationale: §1404 is just for convenience. Shouldn’t change law.

b. §1406 (Transfer based on wrong venue choice): Transferee COLR.

c. §1407 (MDL Panel Transfer): Transferor COLR applies (will only go back).
4. Constitutional Limits to application of Substantive Law are weak: Courts have a lot of discretion applying substantive law. Schutts

a. Forum Court’s interpretation of State Law is proper unless it directly 
contradicts the law of other State that is clearly established. Sun Oil.

b. Rationale for applying state substantive law.


i. Due Process: Person has right to connection with applied law.


ii. FF&C: States mustn’t defer to other States for no reason.
5. State COLR options: 

a. None very helpful – all squishy.


i. Lex Loci: Place of injury.


ii. Most Significant Relationship: Important contact (not helpful).


iii. Interest Analysis: Interest in dispute (not too helpful).


iv. Comparative Impairment: Less hurt by deference (not helpful.)

d. Parochial bias – Courts usually end up applying their own law.
6. Recent Cases:

a. St. Jude (D MN 2006, 74): MDL sends claims by PLs harmed by leaky heart 
valves made in MN. PLs seek to certify Class Aciton, so MN choice of law
governs (rep PLs). Eighteen states diverge from MN law, but MN choice of law 
analysis point all to MN.

b. Vioxx (ED LA 80, 2006): MDL Panel sends PLs from pain reliever that causes 
heart attacks to ED La. PLs seek certification of Consumer Protection class and 
court rejects. NJ COLR govern on “state interest” basis, and states have greater 
interest where ingestion and injury occurred in this case.
C. Federal Court presiding in Federal Question case:
1. Transferee’s interpretation of federal law governs (even after §1407 – MDL Panel – transfer). Korean Airlines.

a. Problems:


i. Deviates from Erie: PL filing in state court would get state COLR.


ii. Law keeps changing: Defendant can just wait until favorable law 


applies and move for dismissal of claims.

b. Solutions:


i. Court should only apply law of ultimate Appellate Court.


ii. Transferee Court in §1407 transfer should refrain from deciding case 


that would dispose of claims.


iii. Law of the Case Doctrine: New judge shouldn’t revisit decisions made 


by predecessor.



> DT: Justified if old decision – new law or facts unearthed.

c. Cases:


i. Korean Airlines (1989, 820): Korean commercial jet shot down by 


soviets. Lawsuits filed in NY (permits punitive damages) and DC (doesn’t 


permit punitive damages. MDL Panel sends to DC for consolidation and 


court affirms dismissal of punitive damages claims. Troubling.
II. Pretrial Complexity:
A. Selection of Counsel: Often needed to facilitate Complex Litigation.
1. Trial Judge has discretion to appoint lead counsel for group of claimants. Vincent v Hughes.
2. Judge has discretion in method of choosing representative counsel.

a. Judge calls for legal brief from prospective counsel.


i. Pblm: Could affect judge-attorney relationship.

b. DT – Could use Counsel for PL with biggest claim.
3. Determining pay for Representative Counsel.

a. Court has equity power to adjust fee for PL Committee.


i. Vincent v Hughes (9th 1977, 881): Court approves choosing Committee 


Counsel and upping recovery of Common Fund.


ii. San Juan (1st 1995, 890): Appellate Court lowers percentage going to 


Rep Counsel to up % to Independently Retained PL Attorneys (IRPAs).


iii. MGM Casino Fire (D. NV 1987, 891): Judge holds 7% share of 


common fund is “more than warranted” by Rep Counsel.

b. Lodestar: Reasonable Hourly rate X Number of Hours Worked. X Lodestar 
“Factor” for Risking No Pay.


i. Best where recovery is fee-shifting statutory recovery.

c. Common Fund: Beneficiaries of counsel work maintain fund for % fee.
4. Problem: Basically decided that PL right to choose own counsel is subordinate to management concerns.
B. Judge has broad discretion over pretrial motions: Rarely reviewed bcs few go to trial!
1. Appointment of representative counsel.
2. Simplify plea process.

a. Use of master complaints 

b. stipulated cross claims (everyone assumes all Ds have sued everyone).
3. Regulating motions practice: No SJ until discovery completed.
4. Sequencing discovery into waves: Depos wait until paper discovery concluded.
5. Issue of Authority: Apparently granted in dicta of MacAlister (2nd 1958)

a. Then propounded in Manual for Complex Litigation.

b. Authority challenged in Detroit Airline Crash and dismissed out of hand. (ED 
MI, 1987)
III. Trial Complexity: 
A. Factfinder: Complexity is not generally a basis for restricting party’s right to jury trial.
1. Party might substitute judge for jury trial based on 5th Amendment Right to Due Process: Right to rational decision-maker trumps 7th Amendment right to jury.

a. Japanese Products: 5A might justify denial of jury trial.

b. Issues establishing jury incompetency:


i. Excessive # of parties.


ii. Excessive/Complicated legal/factual issues.


iii. Length of trial.

c. 7A basis of denying jury trial likely foreclosed.


a. Boise Cascade: 7A right to jury contains inherent limits based on juror’s 

inability to resolve issues (FN 10 of Ross). Grounds foreclosed by 



Granfinanciera (only where Congress directed agency to resolve issues).
2. Judge can use other methods for assisting jurors:

a. Assistants to help jurors (special masters) (rarely done).

b. Force parties to enter into summary factual stipulations.

c. Blue-ribbon jury (PLs reject in Bendectin).

d. Judge can examine witnesses herself.

e. Jurors can be allowed to take notes.

f. Jurors allowed to ask questions – can ask judge and get confusion corrected
3. Cases:


i Japanese Electronic Products (3rd 1980, 1223): Consolidated AT claim 


against Jap TV makers. Appellate Court sez 5th Amendment right to DP 


trumps right to jury – complexity of intl trade and complex biz facts.


ii. Boise Cascade (WD Wash, 1976, 1219): Complex securities fraud case 


involving newspaper merger. Court strikes right to jury based on complex 


factual issues – competing accounting theories from 5 years ago. Decision 


based on FN 10 in Ross (no longer good law).
4. 
Use of Special Master:


i. Authority: R53. Not clear if Master can handle pretrial requests.


ii. Master cannot make findings of fact. La Buy. (Permitting expert to 


finally determine disputed facts in antitrust case was abdication of A3 role. 

Case has been given a limited holding.)

B. Narrowing Information: Bifurcation or Trifurcation of case into separate fact-finding proceedings.
1. Court can bifurcate between liability issues and damages if evidence pertinent to the issues is wholly unrelated and – as a logical matter – liability issues must be resolved before damages.  Bendectin.

a. FR42: Court in furtherance of convenience or to avid prejudice or … conducive 
of to expedition and economy … [may order a separate trial of] issues always 
preserving inviolate the right of trial by jury as declared by 7A or any statute.
2. 7th Amendment challenges: Findings of one jury cannot be revisited by another fact-finder.

a. Rhone-Poulenc (7th 1995, 1283): Posner sez judges must “carve at the joint.”  
In RP, first jury determined possible liability of tainted blood; but follow-up juries 
would have to assess first jury’s findings when assessing comparative negligence 
(did certain PL have a warning about possible taint).

b. Bendectin (6th 1988, 1273): No 7A problem because judge ruled same jury 
would have assessed actual causation for 800 PLs. DT finds this dubious.
3. Prejudicial to PLs:

a. Creates a sterile courtroom environment.


i. Bendectin rejects: Judge advised jurors of importance, and “there are 


people involved.”

b. DT: Jury cannot weigh factors that ordinary people weigh when determining 
responsibility and damages.


i. Defendant who mistakenly raised risk factors in same liability situation 


as Defendant who mistakenly raised risks.  Juries view differently.



> Related Pblm: Risk and proximate cause should be redefined. If 



background risk of birth defects is 3%, and Drug raised risk to 5%, 


then – more likely than not – drug did not cause birth defect and no 


PL wins.  Should find for comparative causation (40% of claim).

c. Transitive Principal: No trifurcation of regular torts and same efficiencies.

d. Maturity Factor: Early litigation usually favors Defendant – PLs aren’t aware 
of science or Defendant’s total misconduct.


i. Cigarette makers today: All know of dastardly deeds.

e. COI for PL Counsel: Quicker trial = potentially more $ per hour (though less 
chance of prevailing).
3. Case:

a. Bendectin (6th 1988, 1273): Bendectin might have caused birth defects. Court 
consolidates under 42 and bifurcates (OH PLs stuck in trial). Liability first – all 
deformed people have to stay away. Judgment for Defendant and Circuit upholds 
bifurcation decision.
C. Issue Narrowing: Time Limits.
1. Rational approach: Can focus on material aspects of trial.
2. Doesn’t help much: 10K cases would still clog system.
D. Issue Narrowing: Trials by Statistics.
1. R42 arguably gives courts the authority to conduct bellwether cases and extrapolate the results to of the rest of the PL group. Cheveron, Shell Oil, Hilao.
2. Advantages of Trials by Statistics: 

a. Eliminates trial unmanageability!!!

b. Cost savings: Fewer claims need be tried.

c. Consistent decisions for similarly situated PLs.


i. Accuracy: Depends on whether Sample selected scientifically. Chevron.


ii. Accuracy: Sample PL cases resolved in traditional adversarial manner. 

d. Speed: Rapid adjudication possible. PLs can access assets before death.

e. Group harm recognized: Pattern & Practice discrimination PLs get stat 
recovery. (Parker in Fibreboard).

f. Unviable claims: PLs seeking small recovery can get compensation. Chevron.

g. Good cases for Stats: Inelastic torts. Chevron


i. Claimants known; 


ii. Date of injury known, discrete; 


iii. Claimants similarly situated.
3. Disadvantages/ Challenges to Trials by Statistics:

a. 7th Amendment: Defendants and PLs have right to jury trial for claims. Cimino, 
Fireboard.

b. Due Process/ Right to Participate: 5A and 14A give right to DP for claim, 
which probably means it cannot be adjudicated in their absence.


i. Matthews v Eldrige: DP to extent of what is at stake.


ii. Argument weakened by Class Actions: Absent members still bound.


> DT: But we recognize (in elections) that participation key to society.

c. Accuracy: Sample PLs must be scientifically selected to reflect likely result.

d. Substantive Law: State negligence law might restrict liability decision to 
individualized findings of causation – or no “group” liability.


i. Fibreboard: TX law limits causation to individuals – not groups.

e. Unfairness: Group PLs get average recovery = actually injured w/ strong claim 
get less than they deserve and bogus PLs get more than deserve.
4. Solution: DT ( Statistic Trials in future should use more than one jury.

a. Risk of Error vs Extrapolation: One jury’s decision shouldn’t rule universe of 
claims.
6. Cases:

a. Fibreboard (5th 1990): 41 party-selected sample cases heard by one jury, which 
also hears about characteristics of other PLs. Then jury awards damages to class 
as a whole. Judge, presumably, would have distributed awards on pro rata basis. 



> Circuit rejects:
(1) Samples not scientifically chosen.





(2) Erie violated: TX law only recognized 






individual causation – not group harm.





(3) SOP: Court was creating new way of trying 





cases – legislature’s job.

b. Cimino (5th 1998, 1307): 5th rejects stat trials for asbestos. Two juries hear 160 
cases of randomly selected PLs for categories of diseases. Group PLs then get 
average of recovery that was given to sample PLs. Circuit sets aside group relief 
AND relief for 143 of 160 PLs. 7A violation bcs no jury determination that any of 
group PLs harmed AND no determination that exposure caused disease – market-
share liability not recognized by TX law.

c. Hilao v Marcos Estate (9th 1996, 1299): 10K sue Marcos estate for torture, 
summary executions. 23 sample trials and 22 PLs win. 137 random cases get full 
discovery. Master analyzes and recommends recovery; $12.6B group award. 
Court approves. PLs were only ones who stood to lose and had consented.

d. Chevron (5th 1997, 1311): 3K PLs sue Chevron for toxic dumping on land. 30 
ample PLs chosen by parties.  Court rules that good case to use stats (inelastic), 
but sample not representative.
IV. Remedial Complexity:

A. Distributional Justice: Determining whether PLs merit remedy.
1. No developed doctrine on this issue: Courts at sea.

a. DT sez some rules need to govern this ( What kind of hearing are these?

b. Court sometimes takes on Inquisitorial Role to fashion remedy.


i. In re Combustion (WD La. 1997, 1435): Parties reach $20M settlement 


in intractable pollution case and then Court decides (with Master) how it 


should be shared.  PL not allowed to opt out. Decision stands.



> DT: Amchem & Ortiz would overrule today.

c. Caution: Altering way to distribute remedy to certify CA violates Enabling Act.


i. Combustion: PLs get share of $ whether they could prove dmgs or not.
2. Possible remedy solutions where deserving PL is unknown:

1) Fluid Damage: Give $ to a group that consists of some of class members but – 
concededly – others as well.


i. Phillip Morris (EDNY 2006): Court certifies Class Action where PLs 


would get fluid damages – recover $ for how many “Light” cigarettes they 

bought during specific time. Court sez Fluid Recovery works best where 


Company illegally profited and indiv PLs would not have viable claims. 


Also sez PLs can prove injury by signing affidavit. (Weinstein)

2) Cy Pres: Award to a person or institution that is not an eligible PL.


i. Go to related nonprofit: Undeserved windfall.


ii. 6 Mexican Workers: Cy Pres doctrine OK, but charity – IAF – too 


remote from unfound migrant PLs.

3) Escheat to Govt.: Give $ to government which represents public interest.

4) Reversion to D: Unclaimed $ back to Defendant. 


i. Issue: Undeserved. Wrongdoer.


ii. No way for judgment $. More acceptable for unclaimed settlement $.


iii. WMATA (DCC 1996, 1410): Funds for overcharged bus-riders; 



deserving PLs can’t be found. Court gives back to WMATA, knows about 


bus-riders, and ordered to use $ to buy buses. (This is twist on reversion.)

5) Prorate Excess $ to Identified PLs.


i. Might overcompensate – but more justified bcs connected with lawsuit.
B. Employment cases: unsure which PL would have been hired/promoted:
1. Pro Rata Distribution: All s PLs get equal share of recovery. Barry.

a. Advantages: Defendant sanctioned for actual damage caused.

b. Disadvantage: Does not place PL where they’d be w/o wrongful act of 


Defendant. Strong PLs are worse off then they should be.

c. Solutions:


(1) Hold Hearings to determine which PL was most deserving.


(2) Provide opt-out rights for unsatisfied PLs (but D might balk).

d. Case: Barry (DCC 1989, 1404) US reverses lower court full-recovery award 
and imposes pro-rata remedy for white FF discriminated against going for 2 
deputy chief slots.
2. Full Recovery: If discrimination proved, all PLs get full recovery unless Defendant meets burden of showing certain PL wouldn’t have been promoted.

a. Advantages: Worthy PL made whole; D sufficiently deterred.

b. Disadvantages: Windfall for weak PL; over-punishment.


iii. DT: This will be seen as too harsh.

c. Case: Kyriazi (3rd 1981, 1406) 7 women at Western Elec. discriminated against; 
all eligible women get promotion unless proved undeserved.
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