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CHECKLIST

JURISDICTION

· PJ?

· Minimum contacts? (Worldwide Volkswagon)
· Complex case?

· Judges could broaden or make exceptions to min contacts in order to achieve joinder
· (In re DES case – PJ over non-NY companies because nationwide market) 
· PJ over P or D?

· PJ rules for class actions Ds are no different than other litigation

· PJ rules apply to Ps as well as Ds (Shutts)

· Voluntary class action (23(b))?

· Non-resident Ps with actual notice who don’t opt out are subject to PJ by consent (Shutts)

· Mandatory class action with no notice and opt out?

· Shutts suggests, but does not decide, whether notice and opt out are required here to get PH
· SMJ?

· State Court?

· Can bring state and federal claims

· Removable to federal court from state court?

· Could it have been brought in federal court the first time? 

· See below.

· Federal Court?

· Federal Q?

· Broad under Art III – “arising under” as long as Federal Q is ingredient of case” (Osborn) / Common nucleus of operative fact under Gibbs
· § 1331 – Federal Q must be on face of well pleaded complaing

· Diversity Jurisdiction (§ 1332)?

· Amt in controversy met ($75K)?

· Amount in controversy applies to ALL class members in class actions. (Zahn; Snyder v. Harris)

· (Although some debate that § 1367 overruled Zahn; legislative history says NO, circuits split, 5th Cir in Abbott Labs says it did overrule Zahn)
· Complete diversity? 

· Diversity between ALL parties on both sides? (Strawbridge)

· Diversity for class action depends on citizenship of class members only. (Supreme Tribe of Ben Hur v. Cauble)
· Mass accident?

· Multiparty, Multiforum jurisdiction (§ 1369)?

· Single incident?

· At least 75 deaths?

· Discrete accident location?

· And one of the following?

· D resides in a state and substantial part of accident took place in another state (even if D is resident of state where substantial part of accident took place)? OR

· Any 2 Ds reside in different states? OR

· Substantial parts of accident took place in different states?

· If YES to all, then district courts have jurisdiction, UNLESS:

· Substantial majority of all Ps are citizens of single state and same state of which Ds are primary citizens? AND

· Claims governed primarily by laws of that state?

· If NO to that, then only minimal diversity needed for district court to have jurisdiction.

· Supplemental Jurisdiction?

· Federal Q case (§ 1367(a))?

· Claims same Case/controversy under Art III? 

· Common nucleus of operative fact under Gibbs?

· Then supp juris under § 1367(a)

· Diversity case?

· Supp juris over claims Ps made under rule:

· 23 (class actions)

· No supp juris over claims P made under rules:

· 14 (3rd party)

· 19 (necessary & indispensable)

· 20 (joinder of parties)

· 24 (intervention)

VENUE

· Where is venue proper?

· Do all D’s reside in same state?

· Venue proper in the judicial district where D resides (§ 1391(a)(1) and (b)(1))

· Did substantial part of events giving rise to claim happen in same place?

· Venue proper where “substantial part of events giving rise to claim occurred. (§ 1391(a)(2) and (b)(2))

· Mass accident?

· Venue where accident took place

· Mass torts?

· Harder to determine. 

· Do neither of first 2 criteria apply?
· Venue proper anywhere D subject to PJ at time action commenced. (§ 1391(a)(3) and (b)(3))

· (only will apply if events took place outside US)

· Venue in class actions?

· Same rules as above, but only the residence of the class members is considered for purposes of venue.
· Can venue be changed?

· Is venue proper where filed?

· § 1404 – can transfer when forum inconvenient.

· But, can only transfer to venue that would have been proper when case first filed (Hoffman v. Blaski)

· Can’t transfer to place where no PJ over D (Foster-Milburn v. Knight)

· Courts don’t want to disturb P’s venue privilege (Gulf Oil Corp v. Gilbert)

· D bears heavy burden when urging transfer / dismissal under forum non conveniens

· Factors to consider:

· Private factors

· Ease of obtaining evidence in the 2 forums?

· Availability and costs of W in the 2 forums?

· Other practical problems that make trial of a case easy, expeditious, and inexpensive?

· Public factors

· Court congestion?

· Local interest in having localized controversies decided at home?

· Desirability of having trial in a forum show law will apply or which avoids unnecessary choice of law problems?

· Unfairness of burdening citizens of a disinterested state with jury duty

· Is venue improper where filed?

· § 1406 – can transfer from improper to proper venue

· MDL panel?

· § 1407 – can transfer to ANY federal venue for pretrial purposes.

VENUE TRANSFERS AND MDL

· Can cases be MDLd  under § 1407(a)?
· At least one common Q of fact?

· Not much hurdle

· Suggests that common facts must predominate over individual ones.

· Ratio of common to non-common Qs? ((East of the Rockies Concrete Pipe Antitrust Cases)

· Conveniences of the parties and witnesses?

· Convenience-related factors:

· Elimination of duplicative litigation?

· Reduction of repetitive discovery costs?

· Conservation of parties’ resources?

· Promotion of “just and efficient” conduct of the action?

· Factors:

· Number of cases involved?

· Reduction of costs?

· Ability to coordinate overlapping class actions?

· Elimination of conflicting pretrial rulings?

· Readiness of some or all cases for trial?

· Availability and efficacy of other mechanisms for coordinate handling of cases?

· Voluntary cooperation?

· Unanimous consent or opposition to transfer?

· Has litigation matured to point and numbers of cases increased?

· MDL panel could change its mind and allow transfer, as it did in Asbestos cases.

· Where can MDL panel transfer to?

· Judge with expertise in specific kind of case or complex cases generally?

· What parties want/party preference?

· Docket issues?

· Geographically central location (accessibility)?

· Where evidence is located?

· This is especially true in disaster cases

· Number of cases already field in a particular venue?

· Ps strategize based on this factor.

· What happens after pretrial?

· MUST transfer back; MDL judge can’t self transfer under § 1404 (Lexecon v. Milberg Weiss)

CHOICE OF LAW

· What types of COL rules are there?

· Lex Loci – Place of tort or K

· Favorable to aggregation in mass accident cases at single time/place

· Unfavorable to aggregation in mass product defect case (Vioxx, asbestos)

· Most significant relationship

· Very vague, lots of discretion left to judge, so easily manipulated.

· Interest Analysis

· Comparative impairment

· Very vague, lots of discretion left to judge, so easily manipulated.

· Lex Fori

· Employ law of forum

· Better law (Leflar)

· Decide which law is “better”

· Can states choose to use their own choice of law rules?

· Generally, yes (Allstate v. Hague)

· BUT, can’t be too far afield (Shutts)

· What COL rules to apply?

· Has there been a transfer?

· Federal Q jurisdiction?

· § 1404 transfer (proper ( proper)?

· Apply transferee COL rules

· § 1406 transfer (improper ( proper)?

· Apply transferee COL rules

· § 1407 transfer (MDL – pretrial only)?

· Apply transferee circuit law (KAL)

· Diversity jurisdiction?

· No transfer?

· Federal court applies COL rules of state in which it is sitting (Klaxon, Zimmerman)

· § 1404 transfer (proper ( proper)?

· Apply transferor COL rules, whether P or D moved for transfer (Van Dusen,  Ferens)

· § 1406 transfer (improper ( proper)?

· Apply transferee COL

· § 1407 transfer (MDL – pretrial only)?

· Apply transferor law

· As practical matter, this may be COL rules from all states or just one

· Class Action?
· If nationwide class action, apply COL rules of forum where class action is filed to each member of class.

· Could result in law of 1 or or 50 states.
· Problems posed by Klaxon, Van Dusen, Zimmerman – 

· Can impair consolidation

· Can impair certification of class actions

· Can impair ability of MDL panel to transfer cases

· Factually related claims brought/transferred to same venue and based on state law may be subject to different state laws, and therefore may be impossible/hard to try together.

· Good example – Chicago Air Crash (7th Cir 1979) (833)
· How to interpret state laws once you decide what applies?

· A federal court sitting in diversity or a state court has broad discretion in interpreting state law of another state. (Sun Oil)

· Statute of limitations?
· Federal court sitting in diversity

· Applies statute of limitations of state in which they sit.

· BUT – States can apply their own SOL even when using another states’ substantive law. (Sun Oil)
JOINDER

Joinder of Parties

· Same t/o?
·  If so, OK under Rule 20 – Permissive joinder of parties
Joinder of Claims

· Is party asserting a claim against another party to the litigation?  
· If so, OK under Rule 18 – Joinder of claims
Compulsory Counterclaims

· Does D want to assert a counterclaim involving the same T/O that is subject of opposing party’s claim?

· Does it require that 3rd parties be included?

· Are claims so related to P’s anchor claim that it would be manifestly inefficient or unfair not to bring them together?

· If yes to all, then OK to join under 13(a) – Compulsory counterclaims
Permissive Counterclaims

· Does party want to assert a counterclaim that doesn’t arise from same T/O that is subject matter of opposing party’s claim? 

· If so, may be joined with permission under 13(b) – Permissive counterclaims
Necessary and Indispensable

· Is party necessary and indispensable under Rule 19?

· 19(a)

· Subject to service of process?

· Joinder won’t deprive court of SMJ?

· Person claims interest in disposition of case?

· Proceeding without them will

· As a practical matter, proceeding without them will impede their ability to protect the interest? OR
· Leave people party to the action subject to multiple or inconsistent obligations?

· If yes to all, court can order person to be made a party.
· Can complete relief be accorded among existing parties?

· If no, then not necessary. (Eldredge) 

· Risk of prejudice to those absent or existing parties?

· If no, then not necessary. (Eldredge)

· Risk of harm to efficiency of the system? 

· Then NO joinder.  Focus is on harm to existing or absent parties. (Provident Tradesmens Bank)

· 19(b)

· In judge’s discretion, should lawsuit proceed without 19(a) party?
· If so, action can be dismissed.

· Is the party a joint tortfeasor?

· Joint tortfeasors NOT indispensable (Temple v. Synthes)

· Are the interest of the rule served? (Provident Tradesmens Bank):

1. P has interest in having a forum.

2. D may properly wish to avoid multiple litigation or inconsistent relief

3. Interest of the outsider whom it would be desirable to join.

4. Interest of the courts and the public in complete, consistent, and efficient settlement of controversies.

Consolidation

· Is consolidation proper?

· Does action involve common law or fact?

· Court has discretion to order joint hearing or trial. (Rule 42)

· Judges have wide discretion to consolidate cases; appeal court very deferential. (Johnson v. Celotex)

· VERY fact specific.

· Factors considered:

· Will consolidation promote judicial economy and convenience? (Katz v. Realty Equities Corp.)

· Risk of inconsistent adjudications of common factual and legal issues?

· Burden on parties?

· Length of time required to conclude multiple suits as against a single suit?

· Relative expense of consolidated suit and unconsolidated suit?

· Fair and impartial trial?

· Risk of prejudice and confusion if consolidation allowed?

· Other considerations when ASBESTOS  or other PL involved? (Johnson v. Celotex; Malcom v. National Gypsum):

· Common worksite

· Similar occupation

· Similar time of exposure

· Type of disease

· Whether P is living or deceased

· Status of discovery in each case

· Whether all Ps were represented by same counsel

· Type of cancer alleged

· When commonalities between claims too attenuates, consolidation not allowed (In re: Repetitive Stress Injury Litigation)

· Not ALL facts have to be the same (Johnson v. Celotex)

· What power does judge have in consolidated cases?

· Lots

· Largely unreviewable, and then very deferential.

· Judge can order single complaint to be filed (Katz v. Realty Equity Corp)

PRECLUSION

CLAIM PRECLUSION

· Is it a federal court judgment?

· Federal Q judgment?

· Claim was or should have been asserted in first action?

· Same parties are parties to 2nd action as to the first?

· Final jmt in the first action?

· Judgment on the merits?

· Includes default jmt

· Does NOT include dismissal for lack of PJ, SMJ, SOL, settlement

· Court’s cannot bind absent class members where original court had no PJ, at least without giving them an opt out right.  (Shutts)

· Is issue beyond the scope of the prior representation?

· If yes, then no issue preclusion. (Cooper v. Federal Reserve Bank)

· Do Ps have some individual claims that were not included in a class action?

· If yes, then no issue preclusion. (Cooper v. Federal Reserve Bank)

· Federal court sitting in diversity?

· Circuit split as to what law to apply here.

· Is it a state court judgment?

· Preclusive effect depends on the law of the RENDERING forum.

ISSUE PRECLUSION

· Is issue precluded? 

· Issue of law or fact same in 2nd action as first?

· Legal standard the same?

· Differences in burden of proof?

· Issue of fact or law “actually and “necessarily” decided in first action?

· Any ambiguity at all?

· If so, not actually and necessarily decided.

· Target of preclusion was party to the first action?
· A party cannot be precluded by a jmt in  which they were not a party (Martin v.Wilks)

· Issue was “essential to the final jmt in last action?

· Jmt on the merits?

· Default jmt does not give rise to issue preclusion

· Target had full and fair opportunity to litigate issue? (Parklane Hoisery) 
· Defensive collateral estoppel?

· Defendant trying to use findings of prior jmt as shield against unrelenting P?

· Sometimes D cannot be used when there are prior inconsistent verdicts or when D has weak incentive to litigate. (Hardy v. Johns Mansville)
· There might be a way to make use of issue preclusion in mass tort cases, even if there is a record of inconsistent verdicts.  (Lynch-Merrell-National Labs)

· Offensive collateral estoppel?

· Permitted at discretion of judge in federal question cases in federal court (Parklane Hoisery)

· When should use of offensive collateral estoppel be disfavored? (Parklane Hoisery)

· (1) Did P seeking to preclude D have opportunity to join prior case but didn’t?

· (2) Did D have same incentive in the first case to litigate the issue?

· (3) Have there been prior inconsistent judgments with some favoring D?

· (4) Did D not have procedural opportunities / safeguards in the first case that were available in the 2nd?
CLASS ACTION

· Can a class be certified?
· Is there a definable class? (implied)

· Injunctive relief? 

· Broader definition of class OK for injunctive relief, but not damages. (Rice v. Philidelphia)
· Is the class rep a member of the class? (implied)

· NUMEROSITY - Is the class so numerous that joinder won’t work? (23(a)(1))

· More than 50? 

· Probably qualifies

· Less than 20?

· Probably not

· Joinder need not be impossible, just impractical. (Roubidoux v. Celani)

· COMMONALITY - Does the action raise common questions of fact or law? (23(a)(2))

· This can be satisfied even if common Q do NOT predominate. 

· Requirement is rather superfluous.

· Rarely the defeat of a certification, but it can be (J.B. ex rel Hart v. Valdez, In re American Medical Systems)

· TYPICALITY - Are claims of representative typical to those of class? (23(a)(3))

· Blends with commonality

· Same interest and same injury as all class members? (Falcon)
· Will proof offered by class member be same as proof needed by rest of class?

· Looks at evidence they will seek, arguments they will make, proof that will be offered.

· Adequate class representation? (23(a)(4))

· Class rep adequate?
· Physical or mental impairments?

· Appropriate resources and incentives to litigate?

· Conscientious?

· Knowledge of underlying litigation? (need not be perfect)

· CONFLICTS? 

· If so, no go under Amchem (settlement CA)

· Class lawyer adequate?

· Legally competent? (not the best)

· Financially and logistically able to maintain large case?

· Able to “front” litigation millions of up front costs such as fees, expenses, and overhead?

· Sufficient partners, associates, and paralegals to staff the case?

· Access to technology to manage vast numbers of documents?

· Resources for communicating with everyone?

· Honest and ethical?

· Free of conflicts of interest or collusive behavior?

· Can you challenge adequacy of representation after the fact?

· Circuit split:

· 9th Cir, Epstein v. MCA says NO.

· 2nd Cir, Stephenson v. Dow Chemical says Yes.

· Can consider merits of P’s claim when deciding to certify? 

· NO!  (Copley Pharmaceutical – overruling Rhone-Poulenc) 

· Conflicts within a class?

· If too many conflicts, class won’t be certified (Hansberry, Amchem)

· BUT – perfect congruence of interest among class members is OK. (Agent Orange PL Litigation)
· Does conflict appear at remedy stage?

· Blackie – COI within class involving remedies regarding securities claim.
· Conflict as to theories of the case?

· Seagate – conflicts among theories / proof needed in securities litigation.

· What type of class action?

· INCONSISTENT STANDARDS - (b)(1)(A)?
· Risk of inconsistent standards/adjudications?
· Can be used for medical monitoring (Telectronics)

· Risk of inconsistent judgments is not reason to certify class (Dennis Greenman Securities Litigation)

· Focus is on risk to D.

· If so, this is proper

· Mandatory class action

· IMPAIRED INTEREST / LIMITED FUND - (b)(1)(B)?

· What consequences could individual suits by class members have on other class members?
· True limited fund?

· Limited generosity (as to punitives)?

· Agent Orange

· Statutory cap?

· Nuclear disaster situations

· State laws limiting punitives to single instance.

· 3 criteria must be satisfied: (Ortiz v. Fibreboard – not certified here)

· (1) Max amount of the fund must be inadequate to satisfy the max amount of the aggregated claims.

· (2) Whole of the fund must be devoted to payment of the claims.

· (3) Claimant with common theories of recovery must be treated equitably among themselves.

· How to show limited fund? (Greenman) (this is hard)

· P’s likely recovery?

· How many Ps

· $ size of claim

· Chance of winning

· D’s available assets?

· D’s available assets

· Fixed assets

· Future income stream

· Insurance cvg

· Focus is on class mem

· If so, this is proper.

· Mandatory class action.

· EQUITABLE / INJUNCTIVE CLASS ACTION - (b)(2)?

· Is relief sought predominantly equitable?

· Medical monitoring?

· Seen as proper under (b)(2) (Cook v. Rockwell)

· Are damages also sought?

· Are damages only incidental?

· According to notes, damages can be sought, as long as don’t predominate.

· Back pay in discrim suits are incidental, and permitted under (b)(2) (Wetzel)

· Damages easy to calculate using objective standards? (and not individualized info) (Allison)

· Circuit split can this be used when compensatory damages also requested in discrim cases.
· Allison says no.

· Robinson says yes.

· Does 7th amendment right to jury prevent mandatory class when damages involved?

· S. Ct. has not decided.

· Shutts didn’t decide.
· If so, this is proper.

· Mandatory class action.
· OPT-OUT / VOLUNTARY CLASS ACTION (b)(3)?
· (1) Q of law/fact predominate over individual members?

· Not all questions of law and fact have to be common.
· State of the Art the same? 

· If so, (b)(3) might be proper (Jenkins)

· (2) Class action is superior to all other methods available?

· (a) Interest of individual members of the class individually controlling their own cases?

· Strength of autonomy interest?

· Likelihood of lots of opt outs?
· Large or small value of P’s recovery?

· (b) Extent and nature of litigation already commenced?
· This factor can be twisted in either direction – either for or against certification:

· If lots of ppl have already commenced actions, then shows:

· Strong interest in individual control and economic viability of separate litigation

· Potential for large number of opt outs.

· Heightened need for single resolution of common claims and issues.

· Lack of litigation shows:

· Inappropriateness of class treatment, OR

· Necessity of class treatment because individual actions are not viable.

· (c) Desirability of  concentrating litigation
· Looks at following considerations:

· Elimination of duplicative litigation

· Forum’s fairness and convenience for Ws and parties

· Law or laws that would apply

· If multiple state laws, certification might not be proper (as in Castano v. American Tobacco)
· (d) Mangeability?
· Is case manageable?

· Court must look at how class action will proceed at trial.

· FACTORS:

· Small size of individual members’ relief makes consolidated handling essential?
· Do Ps have adequate resources to sustain individual litigation?
· SOL for filing individual claims has run out after filing the class complaint?
· Individual litigation is sufficiently mature to have a sense of whether class treatment might prevent many separate filings?
· Individual litigation would result in a judgment that would have preclusive effect in future cases?
· How the class action might be tried?
· Does aggregation in a single distant forum represents a serious hardship to class members?
· Can multidistricting accomplish the necessary coordinated handling?
· Would a single course of discovery and trial on common issues will expedite the ultimate resolution of the case or prolong it?

· Diff COL and substantive law rules?

· Is there one law or multiple state laws govern the dispute?
· If multiple state laws, certification might not be proper (as in Castano v. American Tobacco)
· Does the class action presents complications that make it difficult for court to shepherd the case through pretrial and trial processes?
· NOTICE required
· Notice includes (Eisen v. Carlyle):

· Individual notice through first class mail or equivalent?

· For those not notified, newspaper, TV radio OK as long as notice reasonable calculated to reach class members.

· Opt-Out right required
· Any concern about violating the Anti-Injunction Act?

· Are there ongoing state proceedings?

· CANNOT enjoin those from continuing.

· Exceptions?

· If there is another statute that creates exception

· If it’s necessary to protect jmt of federal court

· If it’s necessary in aid of federal court’s jurisdiction.

· If no exception, may limit mandatory class actions under (b)(1) and (b)(2) (as in Skywalk)

· Unfiled state claims?

· CAN enjoin those from continuing

· Is it a settlement class action?
· Court must approve all settlements.

· Court cannot just look at settlement terms only – must look at requirements of Rule 23 (except manageability) (Amchem)

· Are class members almost identically situated? 

· Then can certify, as in In re Baldwin-United.

· Coupon settlement?

· Unfavored (GM-Bronco)

· Conflicts of interest problems?

· Amchem,  Ortiz

· Conflicts of interest may be found within a settlement class if not all Ps get the same recovery, or if one group gets non at all, settlement is vulnerable to attack. (Stephenson)

· Why is it hard for lawyers to determine?

· All lawyers are in favor of settlement – no adversarial situation

· Lawyers are in charge of information (discovered and undiscovered)

· How can Trial Judge make a decision on the fairness given the lack of information

· Plus TJs have incentive to clear their docket and support the settlement

· Amchem (SC) – Can’t just look at “terms of settlement only” b/c of Rule 23 settlements
· Future claimants problem?

· If so, raises issues of:

· Geographical Dispersion

· Temporal Dispersion

· Article III Ripeness

· Standing

· How to have standing with no injury in fact?

· Mootness

· Constutionally adequate notice to unidentified future claimants – DP problems (Amchem)

· 7th Amendment right to a jury

· Right to trial by jury for tort claims for damages in federal court.

· Adequacy of representation (Amchem, Ortiz)

· SMJ – amount in controversy under § 1367

· How can you satisfy the $75K when there is no manifest injury?

· Could violate the Rules Enabling Act – Requires that no FRCP can “abridge, enlarge, or modify any substantive right.”
Insert after page 59

PRETRIAL COMPLEXITY

2. Vincent v. Hughes Air West (9th Cir. 1977)

    F: Non-lead counsel v. lead counsel (judge gave 5% [in settlement fund] to lead counsel); lawyer who had been pty 

    to retainer agreement NOT getting 5% 

                 I: 1. Did ct have pwr to deprive litigant of choice of lawyer? 2. Where did judge get authority to take case ($) from 

                 one lawyer give to another?

    H: Judge can determine attorney’s fees.  Justification from equitable notion of common fund—restitutionary 

    notion—unjust enrichment: settlement pd by Δs to particular Π was pd in part b/c of efforts of lead counsel’s 

    disco, pretrial work, so equitable for lead counsel to get paid.  Ct’s power to create and fill role of lead counsel “well   

    established.”  Lead counsel serves interest of efficiency trumps clients right to own counsel

.
5. In re 13 Appeals Arising out of the San Juan Dupont Plaza Hotel Fire Litigation (1st Cir 1995)

                TCt awarded 70% fee to lead counsel 30% to IRPAs (individually retained plaintiff’s attorneys)


   H: 1st Cir. split it 50/50; noting that tho the the lead counsel may have been more visible, work of other attorneys 

   shouldn’t b undervalued.  “[M]undane chores incident to client representation are particularly critical in a mass tort 

   common fund case.”

6. In re: MGM Grand Hotel Fire Litigation (D Nev 1987)

    Ct awarded 5-7% fees to the PLC (“Πs Legal Committee) appointed by the transferree judge (case was MDLed)

                 PLC=12 attorneys; they & support staff expended 77,500 hours preparing for settlement (obtained all evidence, 

                 documents, negotiated settlements etc.).  Settlement in excess of $205 million.

