Friedenthal, Spring 2008

Conflict of Laws Outline
I. COL Theories.

A. Vested Rights Theory (Lex Loci): If state where incident or occurrence took place created a right based on that event for a person/entity, then this right vested.
1. Tort: If cause of action is created at the place of wrong, a cause of action will be recognized in other states. R1 §384.

a. No cause of action created at place of wrong = no other states 
recognizes.

b. Place of wrong = where last event necessary for liability. R1 §377.

c. Law in place of wrong governs whether PL injured. R1 §378.
2. Contract: Law in place of contracting determines validity and effect of promise. R1 §322. (Lex Loci Contractus)

a. Place of contracting = Principal event which would produce a Contract 
under the general law of Contract. R1 §311.

b. Rule: Law of place where K was executed governs. Sturiano
3. Predictability (for Ks), but dissatisfactory results.

a. AB So. RR (1892, AB, 19): Employee of AL RR and train goes to MS. 
Bad coupling took place in AB, by AB RR. Train gets to MS, where 
coupling comes undone and brakeman is injured. AB Law: an employee 
can sue employer for negligence of anyone. MS Law: an employee injured 
by fellow worker cannot recover from employer.

( Court: MS law applies because the injury occurred in MS.

b. Fitts (AL, 1991, 20): AB family killed in FL airline crash in FL. 
Lawsuit brought in AB by estate against plane makers. AB: No cap on 
damages. (Unemployed wife and child would generate little recovery). FL: 
Cap on damages.

( Court considers Most Signif. Relationship: Sticks with territoriality.

c. Sturiano (FL, 1988, 24): Snowbird couple from NY crash in FL. NY 
contract law wouldn’t allow injured wife to recover from husband’s 
policy, but FL law would permit recovery. 

( FL had abandoned LL for tort actions, but sez this is a K and place of 
execution applies if no other reason.
B. Currie’s Governmental Interest Analysis: State interest to benefit citizen.
1. Analysis: Which States are interested in applying their laws?

a. No Conflict: One State has an interest = Apply law of Interested State.

b. Apparent Conflict: Analyze policies of Interested States.


i. Can conflict be avoided?
Yes ( False Conflict.






No ( True Conflict.






No state actually interested (






Apply forum law (unprovided-for).



> Ex: Ax in MO between PL (OH) and D (CA). MO Law 



limits recovery, but has no interest. OH Law permits full 



recovery (interested). CA apparently interested in MO Law.  


But CA permits full recovery, so policies don’t diverge 



from OH Law.

c. True Conflict and Forum Interested: Apply law of forum state.

d. True Conflict but Forum Disinterested:


i. Look for forum law that is similar to a law of one of the 



interested states.


ii. No similar law: Act as super-legislature and decide which 


interested state’s law prevails. (PF: Take lawyers to lunch.)
2. Some states dislike outcome under True Conflicts/No Conflicts.

a. Caver’s Preference Principles (TC, or Apparent Conflict):


i. State of injury sets higher standards of conduct/ financial 



protection vs injury than state where D resides or caused harm 


( State of injury governs (unless D/PL relationship trumps).


ii. State of injury and where actor resides set lower standards than 


state of injured PL


( State of injury governs (unless D/PL relationship trumps).
3. Case

a. Reich v Purcell (CA, 1967, 29): Wrongful death case. PL from OH, D 
from CA. Accident in MO. MO law limits WD actions to $25K. OH or 
CA law doesn’t have limits. CA Trial Court: MO law applies under LL 
Rule. Supreme Court reverses: MO interested in making roads safer, not 
limiting recovery of foreign citizens. OH/CA law governs.
C. Leflar’s Choice-Influencing Considerations:
1. Determine if True Conflict exists:

a. Contacts of the states and the Event.

b. Analyze contacts in light of Interests.
2. If true conflict exists: Look at choice-influencing considerations.

a. Predictability of Results.

b. Maintenance of interstate and international order.

c. Simplification of the judicial task.

d. Advancement of the forum’s governmental interests.

e. Application of the better rule of law.


i. Courts usually apply “enlightened” law of own state.



> Zellmer (WI, 1967, 37): Ps (IN) v D1 (WI) + D2 (OH-



relative) for ax in WI. D2 claims IN bars suit as host driver, 


bcs host relationship formed in IN. WI court applies Leflar 



and states WI law permitting suit vs all Drivers is better.


ii. Better rule might be disregarded in favor of other factors.



> Wal-Mart (8th, 2001): LA law prohibiting suit against 



distributor in products liability case governs, even though it 


is lousy law. AK Law is better, but contacts to LA accident 



too attenuated.
D. Significant Relationships Test: R2 integrates policy and interest considerations into “contacts” approach to devise “most significant relationship” analysis.
1. State directive: Follow statutory rule.
2. Absence of rule: State where event occurred unless a state with a MSR

a. Consider factors in §6 (


(1) Needs of interstate and international systems.


(2) Relevant policies of the forum.


(3) Relevant policies of other interested states and the relative 


interests of those states in determining the particular issue.


(4) Protection of justified expectations.


(5) Basic policies of underlying field of law.


(6) Predictability and uniformity of result.


(7) Ease in determination and application of law to case.
3. Tort: Rights governed by law of state with MSR under §6. R2 §145.

a. Place where injury occurred.

b. Place where conduct causing injury occurred.

c. Domicile/residence of parties.

d. Place where relationship between the parties is central.
4. Contracts: Bargained-for COL honored.  Other factors in absence. R2 §188.

a. Place of contracting (execution).

b. Place of negotiation.

c. Place of performance.

d. Location of subject matter of the contract.

e. Domicile/residence of corporation/parties.


i. Court should consider the interests of the States and the interests 


of the Parties.


ii. Insurance K: Where parties believed to be place of risk. R2 §193
5. R2 Cases:

a. Traveler’s Indemnity (DE, 1991, 49): DE person hit in Quebec and can’t 
find the guy; Quebec law limits recovery to $29K. Contract case, so DE 
law applies, but clause in Contract made it a tort evaluation (recovery of $ 
legally entitled to). Court sez DE interests/contacts = MSR than Quebec.
II. Characterization
A. Substance v Procedure: Courts generally apply the Procedural rule of forum.
1. Determining whether something is procedural:

a. What party has to prove = Substantive.

b. How a party proves case = Procedural.

c. Will rule affect who wins = Substantive.


i. Tough: Some procedural rules do this too!
2. Courts are willing to look at procedural issues in light of policies and interests of the parties. (Ford v Leggat)
B. Evidentiary Rules: Usually deemed procedural (how you prove case) but sometimes substantive.
1. Dead Man’s statute is a question of witness competency, has no particular effect on the case and is thus procedural.

a. McKay (OR, 1988, 63): OR court sez WA rule prohibiting testimony of 
interested witnesses about conversations with decedent is procedural. OR 
law, which doesn’t prohibit this testimony, governs.
2. Spendthrift Law: OR law that sez someone can be declared a spendthrift and cannot enter legally binding contracts is substantive. Sez wether Contract is valid or void.

a. Lilienthal (1964): OR man made contracts in CA even though declared 
a spendthrift in OR. CA applies OR spendthrift law?
3. Privileges: R2 §139.

a. If evidence is not privileged under law with MSR, then it is not 
privileged in case even if forum protects it. (Privilege is substantive.)

b. If evidence is privileged under the law of the MSR, but not in forum, 
then it is admissible. (Privilege is procedural.) 


i. Unless there is some special reason not to apply forum law.


ii. Special reasons: 



( Is there a substantive basis for the privilege?




( Was it relied on by the parties involved?

c. RULE: Treat as procedural unless the privilege invokes a policy issue.


i. Marital privilege: State policies regarding families implicated.

d. Case:


i. Ford v Leggat (TX, 1995, 66): Ford Bronco safety report might 


be admitted. TX Court rules that MI Privilege Rule should apply 


because MI had the Most Substantial Relationship. Thus a 



substantive analysis.
4. Burden of Proof: LF sez it is Substantive ( Goes to what parties need to prove (not how).

a. Levy (MA, 1919, 70): LF disagrees with this holding.  RI substantive 
law applies for accident between MA people in RI. But court holds that 
MA law regarding BOP for contributory negligence applies because it is 
procedural.
5. Statute of Frauds: Probably procedural (certain oral contract unenforceable).

a. R2 §141: Same COL Rules for SOF as for validation of Contracts.

b. Ehrenzweig’s True Rule: Contracts upheld if parties complied with SOF 
rules of forum OR of foreign jurisdiction that had sufficient contacts.


i. Currie disagrees.

c. R1 §598: State can treat SOF as procedural OR as part of substantive 
law of valid Ks in state.


i. Garrison (1883): NY Law voided a K under SOF but NY treated 

law as Substantive, so not applied to MO contract.  MO SOF 


voided contract too, but MO treated SOF as Procedural, so it 


wouldn’t be applied in NY case.  So Contract unenforceable in 


either place was enforced.

d. Approaches diverge:


i. Traditional: Procedural.


ii. Modern K Analysis: MSR test governs SOF issues.
C. Statute of Limitations: Protects Forum from stale claims (traditionally procedural)
1. General Rule:

a. Forum General SOL is shorter: it should generally apply.

b. Forum General SOL is longer: Forum limit ought to apply.


i. UNLESS the foreign SOL is shorter and is a built-into the statute 

(part and parcel of the claim).


ii. Issue: If Sub’s SOL is the same as its General SOL (could argue 

it is just in keeping with the SOL policy).
2. R2 §142: Forum can entertain claim not barred by its SOL, although barred by other SOL, where claim would advance a substantial forum interest and would not impinge on interest of other state. (Interest Analysis, 99)

a. Accident in state Y, parties from X and Z. SOL had tolled in Y but not 
X or Z. Court in X or Z can entertain lawsuit.

b. If one Defendant from state Y: Perform interest analysis.
3. Other Rule: If SOL is substantive, then decision about timeliness is binding on parties (cannot refile).

a. FRCP 41: Seems as if federal rules wouldn’t permit re-filing.
4. Other Rule: Some state stautes treat SOL as substantive in all cases – so SOL of Substantive Law State applies.
5. Other Rule: Forum law normally applies, unless another state has a greater interest. Deloach

a. Courts will sometimes perform interest analysis to determine which 
SOL applies. Gantes, Sutherland.
6. Cases:

a. Jones v RS Jones (VA, 1993, 75): VA resident killed in FL plane crash. 
Suit brought against Company in VA. But VA has only a 1-year SOL and 
case filed outside of that time. But FL has 2-year SOL. Lex Loci applied 
in VA and FL substantive Law. VA App. Ct. also sez FL SOL is 
specifically tied to right of action (although not in WD statute) that longer 
SOL applies. LF sez this is wrong.

b. Gantes v Kason (NJ, 1996, 78): PL killed in GA by chicken machine 
manufactured in NJ. NJ Limit met. GA has strange SOL, can only sue 
manufacturer for a defective product w/in 10 years and it untimely. Court 
does interest analysis and sez NJ SOL applies.

c. Sutherland (MI, 1997, 87): Ax in MI; OH driver and Ontario driver. MI 
has 3-year SOL, but OH and ONT have 2-year limits. Court does Currie 
analysis and MI lex fori rule (apply forum law unless other interest 
overcomes), that OH (PL home) would not be Constitutional (D had no 
contact) and that Ontario (home of D) would have applied MI law.  LF sez 
mixes up Ontario result (MI law) with no interest.

d. Deloach (AZ, 1998, 97): Accident in TN between PL (CA) and D1 
(TN), D2 (AZ).  Lawsuit filed in AZ, but TN defendant doesn’t answer at 
all (no PJ). PL sues in AZ because SOL in TN has run while AZ’s SOL 
hasn’t. Court finds AZ interest and thus AZ limits govern.

LF: This is unprovided-for case of no-other interest. Didn’t need to 
consider AZ interest.
6. Borrowing Statutes: Forum “borrows” SOL from state in which the claim arose.

a. Developed when Lex Loci substantive law approach predominated.

b. With development of MSR, this can lead to odd results.
7. Tolling Statutes: Purpose to protect PLs from runaway defendants.

a. Court should apply the tolling statute of the substantive law forum.
D. Survival Statute: Apparently procedural (survival of PL isn’t a cause of action).
1. Survival ≠ Wrongful Death: Claim existed before death/survival – not created by statute.

a. Survival is not an essential part of the cause of action but relates to the 
procedures available for enforcement of the right. Grant

b. Grant (CA, 1953, 104): Ax in AZ between CA parties. Defendant dies. 
PLs bring lawsuit, but AZ doesn’t have a survival statute so (under 
common law) claims die w/ D. CA court rules survival statute is 
procedural and forum law applies.
E. Tort of Contract:
1. Contract:

a. Lex Loci Contractus: Where parties entered into Contract.


i. Contract might permit recovery “to extent of law”.



> Williams v State Farm (CT, 1994, 108): Axident in NY, 



where uninsured motorist recovery has a ceiling. Insurance 



contract made in CT. But Contract permits recovery to 



extent as provided by law and CT would apply NY law for 



tort recovery, thus ceiling applied.
2. Tort:

a. Lix Loci: Where last event occurred that gave rise to claim.

b. Interest analysis: Which state has an interest in claim.


i. Court might distinguish between liability issues (place of injury 


has interest) and recovery issues (place of injury uninterested).
III. Other COL changing issues:
A. Public Policy: 
1. Procedure: Court first determines which state law applies and then asks whether forum policy exception should apply.
2. Issue: States have not identified standard to determine when Policy Exception applies.

a. Wistowski (NM, 1985, 114): NM prison officials allow escape and 
convicts kill person during robber in CO. NM court rules CO tort would 
apply at place of harm, but NM public policy mandates application of NM 
law. Otherwise, NM guards would be liable wherever escapees went (so 
what?).

b. Alexander v GM (GA, 1996, 116): PL buys car in GA and gets in wreck 
in VA, where seat flies out of car. PL sues in GA. GA permits lawsuit for 
Strict Liability; VA does not. Appellate court rules LL approach, applying 
VA law, would violate GA’s policy to protect people from being in 
situation here (old machine put into commerce in GA).
B. Depacage: Issue by issue approach to COL decision.
1. Part and parcel of R2 and modern theories.

a. Courts no longer dispute.


i. Naghiu (DE, 1996, 119): N works for Pat Robertson and 


tries to sell jewels for charity in Zaire. Jumped in hotel 


room and tries to sue Hotel. Court rules that VA law 


determined that N wasn’t a bailee, so couldn’t sue for $.  


Personal injury claim governed by tort law of Zaire (and 


DE), and N falls short.
2. Some courts reject depacage: Single state’s law governs all issues.

a. Depacage: Can produce results that no single court would reach.

b. AL So. RR (1892, AL, 19): Train case where tort law issues and 
employment law issues governed by place of injury.

C. Renvoi (French for “Send Back”):
1. Analysis:

a. Interest analysis shows True Conflict: States have policy interests and 
domestic law differs on issue.

b. Forum Court looks at substantive law AND Choice of Law Rules from 
state that Forum’s Choice of Law pointed to.

c. Substantive Law state’s COLR would send matter back to Forum, thus 
True Conflict avoided.


i. Renvoi only valid if true conflict can be avoided.
2. Carousel Issue: Renvoi only used once ( applied by initial source of substantive law.
3. Cases:

a. Sutherland (MI, 1997, 87): MI choice of law points to Ontario (place of 
accident), but Ontario would apply R2 and choose MI law. So MI law 
governs.

b. American Motorist Insurance v ARTRA (MD, 1995, 127): ARTRA 
faces pollution bill and claims AMI insurance policy (signed in IL) covers 
them. MD Court uses Lex Loci Contractus, but IL would look at place of 
the risk and choose MD. So MD uses Renvoi and applies MD law to let 
insurance company escape liability. MD Law sez contract doesn’t provide 
pollution coverage but IL Law would make company cover claim.
IV. Ascertaining Domicile

A. Basic Rule:
1. Person must establish presence in a state and manifest intent to remain there indefinitely.

a. Person’s domiciliary status persists until new one established.

b. Issue: Showing intent to remain indefinitely.


i. Where person paid taxes.


ii. Length of stay: how often and how long.


iii. Where person votes.
2. Domicile Doctrines: 3 rationales/doctrines.

(1) State matters: Common law required domiciliary status in a particular 
matter.


i. Probate law: Personal property governed by domicile.

(2) Constitutional requirement: PJ granted over citizens.

(3) Common law requirement: Prevent states from fighting.


i. Issue of state administration.
3. Domiciliary status depends on context:

a. Probate dispute: Statement of intent in Will is strong evidence that 
decedent domiciled in state.


i. Bursheim (ND, 1992, 137): B married wealthy older woman in 


FL and neglects her; spends time in ND and drains money. She 


kills him in GA. Probate not in ND ( FL chosen based on clause 


in Will.


ii. Newcomb (NY, 149): Matriarch sez LA is her domicile although 

lived there briefly before dying. Court sees serious desire to grant 


gift to LA college and intent in Will.

b. Divorce/Domestic: Traditional rule is family members share domicile of 
Father/Husband.


i. Court might alter if equities go the other way.



> Lea (NJ, 1955, 143): Husband sends family to NY while 



he messes around in LA and CA. He gets divorce in AR, 



but wife gets NY court to grant divorce and provide for 



Alimony. NY court has PJ over Husband because that’s his 



domicile ( It is where he sent his family to live.

c. Statutory: State defines domicile for applicable statute.


i. Pratt (ID, 1996, 146): Idaho Statute sez PL was an Idaho 



resident until he was present in another state and – at that time – 


intended to remain their indefinitely. Don’t have to have a home 


but, here, PL was just looking for a place to come back and reside 


permanently in summer. Idaho tax statute sez PL owes Idaho taxes.
B. Foreign Law:
1. Foreign States: Question of law for judge.

a. Briefs submitted to court ( jurors not involved.
2. Foreign Countries: Some courts treat as question of fact for jurors.

a. Parties must argue AND PROVE what foreign law is and that it 
supports claim.


i. PL has burden to prove foreign law supports claim.
3. FRCP 44.1: Party raising foreign law must give notice.

a. Question of law for judge to decide.

b. Judge can consider any source ( inadmissible evidence OK.
C. Extraterritorial Criminal Activity
1. General Rule: If part of the crime takes place within the state, then you can try the entire crime there.

a. One element occurs in state = can try the entire crime. MPC

b. Court must still determine if legislature meant for statute to give 
extraterritorial effect to statutory prohibition.


i. State v Ross (CT, 1994, 157): Defendant arrested for kidnapping 


with intent to kill. Kidnapped in CT and killed in RI. Court decides 

that legislature meant to permit prosecution for law against 



“murder by a kidnapper.”

c. 2X Jeopardy issues: It isn’t 2XJ to be tried in different jurisdiction for a 
different but related crime.
2. Analysis for Exclusionary Rule:

a. ID principles of exclusionary rule ( then how served by exclusion.


(1) Judicial integrity: Keep illegally obtained evidence out of 


forum court.



i. Did legislature intend for rule to control behavior outside 



forum?




( NO? Then inclusion fine.


(2) Individual privacy: Forum seeks to protect privacy of citizens.



i. Would forum citizens’ right to privacy be threatened by 



inclusion?




( No? Then inclusion fine.


(3) Deterrence: Police would refrain from illegal search in future.



i. Would inclusion spur illegal searches by forum police?




( No? Then inclusion fine.

b. State v Bridges (HI, 1996, 162): HI police conduct sting in CA and tape 
drug deal. Trial in HI, where no taping w/o consent. But court looks at 
purpose of “No Unauthorized Taping” rule and decide that taping in CA 
doesn’t implicate HI interests.
V. Torts (COL p 23)
A. Traditional approach: 
1. Lex Loci ( place of harm governs tort analysis.
2. Remedial issues: Usual rule is they are deemed substantive.

a. Naughton (MD, 1997, 175): Guys are horsing around in Dewey Beach, 
DE; water balloon hits Naughton in the eye and he brings lawsuit in MD. 
MD holds that punitive damages are substantive and thus DE law governs 
whether they can be sought.

b. Millberg v NE Airways. NY plane and NY PL killed in MA crash.

MA had low cap on wrongful death damages. NY court rules that punitive 
damages rules are procedural ( and that low recovery cap is against NY 
state policy.
B. New York Approach: Mix of Interest Analysis and Neo-Territorial rules based on Domiciles of Parties.
1. Neumeier Rules: Neo-Territorial approach.

(1) 
Actor and Victim are domiciliaries of the same state, then that 
state’s law should govern the dispute.

(2) 
Part 1: Actor acts in his domicile and that domicile does not 
recognize liability, then Actor doesn’t lose this protection because liability 
would be imposed in Victim’s domicile.


Part 2: Actor injures Victim in Victim’s domicile, Actor cannot 
interpose the liability laws of his state as a defense.

(3) 
Actors from different states and neither state has compelling 

interest (un-provided-for case)


 = Lex Loci law usually applies unless displacing the rule would 


advance substantive interests w/o disrupting multi-state system or 


creating uncertainty. (JF: This doesn’t give us much to go on).

(4)*
Actor acts in domicile where protected from liability, Domicile of 
Victim can ignore protection if it is abhorrent to Public Policy. 


i. Rosenthal (2nd 1973): NY Court permits Wrongful Death 



recovery for NY victim in MA, even though MA law wouldn’t 


have allowed it. (Rule not in original Neumeier holding).


ii. Contacts between Victim/Actor and forum must be substantial 


in order to implicate forum policy. Shultz
2. Problems with Neumeier:

i. Loss-Allocation v Conduct-Related Rule: NY Courts say if rule is not 
Conduct-Related, the Law of Locus is less important.


a. JF: This is usually an improper distinction.



> Shultz v Boy Scouts (NY, 1985, 200): Court sez first 



Neumeier rule applies; NY not interested bcs this is loss-



allocation issue.



> Bader (2nd 1988, 208): Dog bite in Ontario, which would 



hold Parents for contributory negligence (NY wouldn’t). 



Court sez this is in N3 category and loss-allocating ( 



which overcomes presumption favoring forum.

ii. Who is the Actor?  What is the Action?


a. Cooney (NY, 1993, 209): NY Sales Agent affects sale of 



machine that eventually goes to MO, where PL injured but cannot 


sue employer. Agent tries to implead employer but prevented bcs 


of MO Law. But if Actor is Agent and Act is sale – then NY law 


should apply!

iii. Neglects interest/policy analysis.


a. Better to look at purpose for law, and if there is no purpose for 


applying it, don’t do so.



> Neumeier (NY, 1972, 193): NY Driver and Ontario 



guest.  Accident in Ontario, which forbids Guests to collect 



in order to protect Ontario insurers.  Here, NY insurer 



involved. But NY Court nevertheless imposes rule to apply 



Ontario law.



( JF sez better to look and see no Ontario insurer so just 



apply Ontario liability law and ignore Ontario guest rule.


b. Some courts ignore Neumeier results.



> PA Contractor case: PA Law applied even though NY 



Worker sued NY General Contractor. PL Hired in PA by 



PA subcontractor.
3. Former Approach: Most Significant Relationship. 

a. R2: 
Most Substantial Relationship test.


( Determine whether substantive law differs.


( Court analyzes competing interests of relevant states and 


determines if True Conflict really exists?



i. Difficult: Must determine PURPOSE for state substantive 


law.



ii. Babcock (NY, 1963, 178): NY Driver and Passenger 



vacation in Ontario and wreck; but Ontario law forbids 



Guest to recover from Driver. NY Court applies MSR test 



( Ontario interest is protecting insurance companies from 



fraud, which isn’t implicated here.  NY has interest in 



permitting recovery of injured resident ( So false conflict 



and NY law governs.


( Court employs depecage to see which state’s interests are more 


significant to the issue. (“Greater and more direct” interest.)



i. More robust than Currie ( Who would just allow forum 



law to apply where true conflict exists.



ii. Interests of place where accident occurred:




(1) Liability for harmful conduct (deterrence).




(2) Permit harmed people to recover.




(3) Protect insurers from fraud.




(4) Protect integrity of justice system.

b. Cases that follow Babcock:


Tooker v Lopez (NY, 1969, 184): PL are students at University of 


MI. Driver and deceased passenger from NY; insurance and car 


from NY. So NY law applies and not MI guest statute (MI plaintiff 

–not in this suit – might not recover). (Becomes N1 case).
VI. Torts under R2: Most Significant Relationship

A. Most Significant Relationship: Restatement Second Text.
1. Analysis:

a. Presumption of LL (§146).

b. General principles to consider (§6).

c. Tort Factors to evaluate in light of principles (§145).
2. R2 §146: For a personal injury tort, the law of the place of injury will govern unless, with respect to a particular issue, another state has a more significant relationship as dictated by §6.
3. R2 §6(2): General Factors to be considered for multi-state torts (when state law doesn’t mandate):

(a) the needs of the interstate and international systems,


(b) the relevant policies of the forum (interest analysis)


(c) the relevant policies of other interested states and the relative interests 


of those states in the determination of the particular issue,


(d) the protection of justified expectations,


(e) the basic policies underlying the particular field of law,


(f) certainty, predictability and uniformity of result, and


(g) ease in the determination and application of the law to be applied.

4. R2 §145: Specific Contacts to be considered when applying §6 (


(a) the place where the injury occurred,


(b) the place where the conduct causing the injury occurred,


(c) the domicile, residence, nationality, place of incorporation and 



place of business of the parties, and


(d) the place where the relationship, if any, between the parties is 



centered.


(Each factor should be judged by its relevant importance for each issue. 
B. R2 Application issues:
1. Supposed to be qualitative analysis but some Courts count contacts.

a. Some Courts seem to shy away from interest analysis.


i. Bates (AZ, 1988, 217): PL gets in axident in MI. Nationwide 


Insurance (NI) in MI starts paying. PL moves to AZ, and new NI 


case adjustor in OH orders physical and stops paying. PL sues 


under Bad Faith (allowed in AZ but not MI).  Court rules R2 points 

to AZ law bcs injury (stopped payout) occurred in AZ and no other 

state has more significant relationship. 


( But Court just listed contacts for and vs MI (grouped contacts).
2. Some Courts focus on Interest Analysis and don’t weigh each factor.

a. R2 Analysis backed by people who are skeptical of Interest Analysis.

b. Interest Analysis is just a guess of what a state legislators might have 
been thinking.  Also could change over time.


i. Chambers (SD, 1992, 223): SD people take trip to AR. Stop in 


MO, where PL slips on candy wrapper on step. PL sues bus 


company in SD alleging negligence. Issue is comparative 



negligence. Court sez this is a loss-allocation case, thus interest 


analysis shows domicile state is only state with interest (False 


Conflict) so SD Law applies.


( But Court still needs to look at all R2 factors.


ii. Johnson v Spider Staging Co (WA, 1976, 227): Johnson in 


Kansas and buys scaffolding from KS shop that is shipped from 


WA. Scaffolding collapses and he dies. KS has cap on wrongful 


death while WA has no cap. Court sees KS interest as protecting 


Insurers and WA desiring to punish makers of dangerous products; 

thus WA applies.


( But R2 factors include consideration of Party domiciles, and 


here payee located in KS (WD damages sometimes to widow not 


estate).
3. Identification of issue can alter MSR analysis: 

a. Loss-allocation vs Conduct-related contacts.


i. Hataway (TN, 1992, 231): Memphis State Student takes Scuba 


course and class takes trip to quarry in Arkansas. Student dies and 


family sues in TN.  TN Law completely bars recovery if there is 


contributory negligence. Court sez case is loss-allocation dispute 


and TN contacts more significant.


( But here you have issues of liability for actions in Arkansas.

b. Issue-related MSR analysis can complicate case ( Different laws for 
different issues/parties.


i. MacDonald  v GM (6th 1997, 234): Product Liability suit against 


GM for fatal accident in GA, where car driven by KS Teacher 


(KU) and injured PL is SD. Court sez interest analysis under R2 


points in favor of SD against manufacturer. (GM sells in SD and 


KS and SD wanted to permit citizens to recover). KS defendants 


had settled, but would have been subject to KS Law (probably).
4. Section 6 Considerations and § 145 Factors often don’t mesh.

a. Not much harmony between §145 and §6.
5. Court still given broad discretion: Too many factors hamper certainty.

a. Presumption of Lex Loci: Never followed where there is a controversy.
VII. Torts: Leflar’s Choice-Influencing Considerations. (top of 37)
A. No presumption of forum law: Five factors (
1. Predictability of results.
2. Maintenance of interstate/international order.
3. Simplification of the judicial task.
4. Advancement of the forum’s governmental interests.

a. Most analysis here!!!
5. Application of the better rule of law.

a. Leflar: Reflects general mission of court to employ common sense and 
reach just decision.
B. Application issues:
1. Tilted toward application of forum law.

a. But: Only last two and Leflar sez Better Law factor should be read 
broadly.
2. Approach provides more certainty than MSR.

a. Fewer factors.


i. Ferens (NH, 1993, 238): Ferens worked for GM in KS and 


exposed to metallic dust and moves to NH and becomes sick due to 

dust. Brings suit in NH bcs KS limits Workman’s Comp SOL. 


Court applies Leflar:


( Predictability points to KS (party expectations).


( Interstate points to KS (more contacts).


( Judicial task: Wash. Court not unable to apply KS law.


( Governmental Interest: More extensive analysis shows NH 


Workman’s Comp statute not too different from KS.


( Better Law: NH judgments are internal. Its own.


= KS Law applies here.
VII. Torts: Lex Fori
A. Basic rule:
1. If there are significant contacts between the Forum and the dispute, then Forum Law applies. Leggett

a. No weighing of significance.
2. If other state has overwhelming interest in dispute, then there is a valid reason to displace forum law. Leggett
3. If application of Forum Law would be unconstitutional, then there is a valid reason to displace Forum Law.

B. Rationales:
1. Resolves flaws in Interest/MSR analysis: Dissent in Sutherland

a. More predictable.

b. Applying foreign law risks errors of determining foreign intent and 
application of law.

c. Hidden forum manipulation.
2. Forum-shopping not so bad.

a. Other flexible methods encourage shopping too.

b. Forum has a policy interest in applying its laws; PJ rules = legitimacy.

c. This approach doesn’t tempt courts to manipulate COL Rules.
3. Issue: Is this standard too vague?

a. When are other contacts overwhelming?
4. Nevada devises FF Rules:

a. NV Law applies unless 2 of 4 factors point elsewhere (Court will 
consider application of foreign law):


(1) Place of injury.



i. Issue: What is the injury? WD suit might be family’s loss 


– not place of accident. NW Pipe


(2) Place of conduct causing injury.


(3) Common domicile or place of business of parties.


(4) Relationship of the parties is centered in a state.

b. Odd result: Forum law could be applied even if neither party lives in 
NV and accident took place elsewhere.


i. NW Pipe (NV, 2002, 252): Accident in CA. Defendant from OR 


and PL 1 from NV, so NV applies (WD injury is loss in NV). PL 2 


from CA so Court considers CA law.

c. Odd result: Forum law applies if victim dies (loss in NV) but not if PL 
survives (injured in foreign state).
C. Other Cases:
1. Sutherland Concurrence (MI, 1997, 248): SOL longer in MI, so suit could go ahead. Court held that MI law applied. Justice Berkeley sed FF should be adopted.
2. Leggett (KY, 1972, 251): Joint trip begins in KY and will end in KY. Accident in OH, where the guest-victim lived. Case brought in KY. OH has guest statute. Court sez KY law applies because there’s some contact (no need to weigh).
VIII. Torts: Combined Approach.
A. Court can apply Interest Analysis and MSR Test and see if the two agree.
1. Two step approach:

a. Whether True Conflict exists.

b. Whether most significant contacts are with interested state.


i. Coleman (DC, 1995, 253): DC Cop shoots guy in MD, and under 

DC Law the cop couldn’t defend using comparative negligence. 


Court sez DC Rule’s purpose was to protect people in DC 



(irrelevant) while MD Rule protects Good Samaritans (relevant).  


MSR shows significant contacts in MD (only DC contact is place 


of Defendant’s employment). So DC Law applies.
2. Pblm: No guidance for when approached conflict.

a. Me: Go with MSR, which contains Interest Analysis.
3. Lex Loci and MSR might be irreconcilable.
IX. Torts: Comparative Impairment

A. Resolves Interest Analysis result for True Conflict:
1. Assess the possible damage to of policy each state if other state’s law applied.

( Apply law of state whose policy would be most harmed by 
displacement.
2. Factors to assess impairment:

a. Currency: Is the state law recent? Currently applied? Continental Oil

b. Frequency: Is the state law invoked often? Continental Oil

c. Consistency: Is the state law similar to adjacent jurisdictions? 
Continental Oil

d. Similarity: Does the state have another law (criminal statute) similar to 
the policy of the rival state? Harrah’s


i. If state doesn’t allow someone to be sued civilly, but does permit 

criminal prosecution, then it is not married to the civil protection.
3. Issue: Are these sound principles or is this just a search for the better law?
4. Cases:

a. Harrah’s Club (CA, 1976, 259): PL injured by drunk driver in CA after 
drinking in NV. CA permits recovery from bar but NV wouldn’t. Court 
holds CA policy to reduce drunk driving would be more impaired (NV had 
criminal sanction against bars), thus CA law applied.

b. Offshore Rental v Continental Oil (CA, 1978, 262): Old CA Law would 
permit CA company to sue LA company for $ to replace key worker 
injured in LA. Court holds Old Law not vital to CA so LA law governs.
5. Statutes:

a. LA Article 3542: Law of state whose policies would be most seriously 
impaired ought to apply. (Not much guidance.)
X. Torts: International and Mass Torts

A. International COL Rules:
1. Canada: Lex Loci.

a. Canada more cohesive system: Fewer territories and one Supreme 
Court (court of last appeal).
2. United Kingdom: Lex Loci unless preferable factor intercedes.

a. Personal Injury: Law of country where PL sustained injury.

b. Property Damage: Country where property located when damaged.

c. Other: Where most significant element of events occurred.

( No Renvoi.

( Yes Public Policy exception. 
B. Mass Torts:
1. Issues for Class Certification: (1) Common questions must predominate; (2) Case must be manageable.
2. Problems:

a. PLs from different forums = different standards/rules for liability.


i. Possible solution: Subclasses ( Divide main group into classes 


governed by similar rules.

b. Damages: Individual PLs have to testify about extent of contributory 
negligence, actual harm.
XI. Contracts:

A. Traditional approach:
1. Place of contracting governs questions of contract’s validity, interpretation.

a. Place of contracting is place where last act legally necessary to make a 
contract took place.
2. Place of performance governs performance issues (breach, etc.).
3. Trumping principle: Intent of parties governs.

a. Contracts are planned events and plans should be recognized.
4. COL Clauses: usually prevail.

a. Issue: Which law determines if COL Clause is valid?


i. One state might reject as adhesion clause.
5. R1: Somewhat flexible.

a. Place of contracting = validity.

b. Place of performance = breach, etc.
B. Modern Approach: MSR for K with no COL Provision.
1. Court focus on the law of the place which has the most significant contacts with the issue in dispute: Substantive analysis needed!

a. Sometimes place of contracting is fortuitous: Place of performance, 
breach, domiciles, govern. Do substantive analysis.


i. Auten (NY, 1954, 289): Husband abandons wife in England; she 


pursues him to NY where separation agreement. He welches and 


she brings charges. Later, NY Court sez English law governs ( 


place where most significant contacts are and NY is just place she 


caught up w/ him.

b. Counting of contacts leads to bad decision.


i. Barnes (1961, NY, 293): Lawyer from IL impregnates Secretary 


in NY. Secretary goes to IL and gets support agreement (w/COL 


Clause). Secretary lives in IL, then CA. Then she goes back to NY 


and sues for more $. Court, here, sez NY interest minimal and IL 


Law governs.


( JF: Tuff case. If Sec had gone back to NY, NY might govern.


( JF: Merely counted contacts w/o considering issues/interests.
C. R2: Court should apply §6 Principles and Contract factors.
1. Specific R2 Contract Sections w/ Presumptions: §§ 189 – 221.

a. §§ 189, 190: Interests in Land. Presumption of Law where land is 
located.


i. Unless §6 points elsewhere.

b. §192: Life Insurance. Presumption of domicile when application 
submitted.


i. Unless §6 points elsewhere.

c. §193: Casualty insurance. Law where risk located.


i. Unless §6 points elsewhere.

d. §195: Repayment of $. Law of state where payment to be made 
governs.


i. Unless §6 points elsewhere.

e. §196: Services-oriented contract. Law where services provided governs.


i. Unless §6 points elsewhere.

f. § 198 ( 221 = Specific contract issues.
2. §6 Principles:


(1) Needs of interstate and international systems.


(2) Relevant policies of the forum.


(3) Relevant policies of other interested states and the relative 


interests of those states in determining the particular issue.


(4) Protection of justified expectations.


(5) Basic policies of underlying field of law.


(6) Predictability and uniformity of result.


(7) Ease in determination and application of law to case.
3. R2 §188: Factors for contracts (

(a) Place of contracting;

(b) Place of negotiation of the contract;

(c) Place of performance;

(d) Domicile, residence of the parties.

(Public Policy exception: State should recognize contract provision 
antithetical to its policies.
4. Substantive analysis needed for sensible decisions:

a. O’Rourke (MS, 1993, 294): PLs from TN wanted to stack uninsured 
motorist coverage as allowed under MS Law. But MS Court sez too many 
TN contacts and rejects Public Policy exception.

( JF: Might be the right decision, but court didn’t do full analysis.

b. Maxus Exploration Co. v Moran Co.  (TX, 1991, 300): Service contract 
for drilling in KS. K calls for both companies to pay half if either 
responsible for injured worker. Presumption of KS Law not overborne by 
TX contacts (under §6). Thus indemnification clause valid.
5. Principle: If K is illegal in place of performance then unenforceable.
D. Leflar’s choice-of-law principles applied to Contracts:
1. Principles:

(A) Predictability of results.

(B) Maintenance of interstate/intl order.

(C) Simplification of judicial task.

(D) Advancement of the forums governmental interest.

(E) Application of better rule of law.
2. Substantive analysis needed to obtain sensible result.


i. Plante v Columbia Paints (ND, 1992, 307): Painters injured in 


ND and recover from paint company. Company sues WA-based 


insurer and court does weak Leflar analysis.



i. Predictability: §193 presumption inapplicable because 



risk everywhere.



ii. Interstate order: Don’t be homebodies (weak).



iii. Simplif.: WA has addressed and ND hasn’t (weak).



iv. Govt Interest: Protecting ND PL is valid but parochial 



(and traditional).



v. Better Law: WA because it exists (super weak).
3. Court can assign different weights to different COL Principles. JF.


i. Medical Graphics (MN, 1997, 311): JF sez MN Court 



erroneously ruled that if first 4 principles indicate State A, and the 


Better Law principle pointed to State B, you shouldn’t then apply 


State B. This is off base: No need to apply dumbest law.
E. Modern Approach for K with COL Provision: General Rule.
1. Contract itself must be lawfully entered into.

a. Can be invalidated if it is obtained through misrepresentation, fraud, 
mistake.

b. R2 § 187: COL Provisions in Ks of adhesion are usually respected.


i. Party can see it, can plan, can reject K. (JF sez odd.)
2. R2 § 187(1): Law Choice governs if the issue is one which the parties could resolve themselves by an explicit agreement directed toward that issue.
3. R2 § 187(2): Law Choice governs if the issue is one which the parties could not have resolved by an explicit agreement UNLESS:

a. The chosen forum has no substantial relationship to the parties or the 
transaction and there is no other reasonable basis for the choice; OR


i. JF: Reasonable basis test.


ii. No other reasonable basis: Even if no relationship, maybe there 


is a logical connection (shipping K based on British law).


iii. Intentions of the parties are irrelevant: No “Good Faith” test.

b. Application of the chosen forum’s law would be contrary to a 
fundamental policy of any state which has a materially greater interest 
than the chosen state in the resolution of the particular K issue.


i. Other State must otherwise have been the governing State under 


§188 (forum can choose it, though).


ii. Analysis: Intense look at the policy of the law that you are 


dealing with. What is state trying to avoid? How important is this 


to the state?


( Whether State Legislature has enacted an actual statute to 


regulate the issue (especially due to past abuses).



- DeSantis (TX, 1990, 316): TX Court rules that K 




Provision selecting FL Law as governing a noncompete 



clause is invalid under public policy. TX has substantial 



interest in regulating relationships between employers and 



employees.

c. Analysis:


(1) Any reasonable basis for choice? (Yes ()


(2) Choice goes against fundamental policy of Forum? (Yes ()


(3) Forum has materially greater interest in issue?  Nedlloyd.
4. Depecage: Recent revisions permit use.

a. Parties choose one law to govern issue A and another law to govern 
issue B.
5. Usury Laws: Courts are especially willing to uphold chosen interest rates unless there is no relationship between K and chosen usury law.

a. Courts don’t want to interfere with interstate commerce.


i. Continental Mortgage (FL, 1981, 312): K for financing a 



sailboat operation in FL via MA Bank goes south. PL tires to 


invalidate K because of MA usury law COL Provision. Court sez 


enough Ks between MA and K to permit enforcement of provision.
6. Claims arising out of contract are governed by COL Provision.

a. Fiduciary Duties are encompassed by COL Provision.


i. Nedlloyd Lines (CA, 1992, 323): PL sues D after joint venture 


between shipping firms, claiming D breached agreement and 


violated FDs. Court rules that COL Provision choosing Hong Kong 

will govern because reasonable basis for choice and no 



fundamental policy implicated. FD claim arose out of K.
F. Contract Choice of Law Provisions: Statute of Frauds
1. R2: SOF of the state with the most significant relationship to the K ought to be applied. (Casebook p. 342)

a. BUT See § 199(2): Formalities which meet the requirements of the 
place where the parties execute the contract will usually be acceptable.


i. Formalities: Might cover writing requirements.
2. Rule: SOF is substantive ( Not controlled by forum.

a. Procedural purpose: Mere evidentiary rule to prevent fraud.

b. Substantive purpose: Types of promises we will enforce. Even if 
disinterested witness can testify, still no enforcement of oral K.
3. Courts will assess which state has a “paramount interest” in the application of its law.

a. Intercontinental Planning (NY, 1969, 335): NY Broker wants finder’s 
fee from oral agreement to arrange merger of NJ firm and another 
company. Court assesses contacts and sez NY applies. JF sez NJ has some 
interest here, but NY relationship predominates.

b. Bernkrant (CA, 1961, 339): Decedent asked PL to prepay portion of 
loan to get funds and promises to write-off remaining debt at death.  Deal 
made in NV about NV loan. But D didn’t put provision in will and dies in 
CA, which wouldn’t recognize bcs not performed in life. CA has interest 
in protecting estate, but contacts with NV trump that interest (also NV 
resident had to rely on NV law bcs decedent could have gone anywhere to 
die).
G. COL Provisions and Uniform Laws: UCC
1. Court must determine whether transaction is sale of goods or services.

a. Goods: UCC Governs.

b. Services: Contract law (common law).
2. UCC §55-2-105(1): Parties can choose law if chosen state has a “reasonable relation” to the transaction. (Gets heavy emphasis.)

a. Public Policy Exception: Forum may decline to apply chosen law if it 
offends public 
policy.


i. United Wholesale Liquor (NM, 1989, 344): Distributorship deal 


is a sale of goods and has COL Provision for KY, where distiller is 

located. Court sez reasonable relation and NM “Franchise Act” 


was just to prevent “tied houses” and not threatened by decent 


actions of KY company.
3. UCC Rule when no Law chosen: Court applies law with most appropriate relationship to the transaction. (Usually – where stuff lies.)

a. Secured Transaction General Rule: Most appropriate state is where 
property is located when security interest attaches. Clifford Metal.



OR

b. Secured Transaction governed by state with MSR to collateral. CM



OR
4. State COL Rule Exception: State can except from its general COL Rules certain transactions that must be resolved by forum law.

a. Perfection of security interests in collateral must be governed by the law 
of the jurisdiction where the collateral is when the last event occurs on 
which is based the assertion that the security interest is perfected or 
unperfected. CM (cites this RI rule.)


i. Entails analysis to determine where this last act in fact occurred.


( Not up to party choice bcs 3P now involved.


ii. Gordon v Clifford Metal (RI, 1992, 348): Priority battle between 

Quebec Steel supplier and Receiver with perfected interest in 


collateral. Court holds RI Law applies based on RI having MSR 


with the collateral and based on RI rule as situs of collateral.


( Court follows MSR and State Situs Rule. (See above).
XII. COL: Property, Trusts and Estates
A. Land: General rule is the law of the forum where the land is located (situs) governs disputes touching the land.
1. Scope: Covers land and things affixed to land and issues affecting land ownership.

a. Issue: Is something fixed to the land or movable?

b. Issue: What determinations affect land (divorce, capacity, etc.)?
2. Renvoi Applies: Court will look to COL Rules of situs to determine governing law.
3. Formalities of Transfer: Law of situs always applies.
4. Exceptions: 

a. Traditional rule of situs might not apply if another state’s law is more 
appropriate. (Under §6 analysis).

b. Public Policy exception: Forum won’t enforce K provision if abhorrent 
to state policy. National Glass (see below).
B. Classification Issue: Whether transaction is a Conveyance (touches ownership of land) or Contract?
1. Capacity: Who can make a valid transfer of ownership in land ( Conveyance.

a. Validity of mortgage is always conveyance: Situs must control transfers.


i. Beauchamp (Ark., 1909, 363): Minors living in OK have ability 


to sell law. Under OK law, they aren’t bound by sale when minors. 

So they sell same land twice. Court sez this is a capacity issue and 


law of Arkansas governs so double conveyance and 1st buyer wins.
2. Property covered by mortgage: Conveyance.

a. Which property has been conveyed is situs issue.
3. Interest Rate on Note: Probably Contract issue.
4. Validity of lien on property: Probably Land issue.

a. Lien ( implicates ownership interest in the land.


i. National Glass v JC Penny (MD, 1994, 372): Chasanow case. K 


for building mall has COL Rule for PA, where mechanics lien can 


be waived. But Chasanow sez although MD law would honor 


Provision, MD statute sez lien cannot be waived thus against 


public policy.
5. COL Provision: Honored unless it touches interest on land. National Glass
C. Classification Issue: Procedural Law v Substantive Law.
1. Analysis: Criteria for distinction (

a. Procedural Law: Pertains to administrative functions (forum law 
governs).

b. Substantive Law: Pertains to regulation of substantive rights.


i. Stricklin (OR, 1997, 366): Issue of “Security First” law in CA is 


substantive, it addresses rights of debtors and creditors (creditor 


must sell land first and then seek deficiency from debtor). Court 


rules it is substantive and thus law of situs (here, CA) applies.
2. Foreclosure on property:

a. Foreclosure itself: Touches land.

b. Method of foreclosure: Arguably procedural (although R2 § 229 sez 
means of foreclosure is governed by law of situs).


i. Harbor Funding Corp (ME, 1995, 364): Land in Maine and MA 


company decides to loan money to ME borrower; loan papers sed 


law of MA will apply. Default and lender seeks foreclosure. Court 


ignores MA Law and applies ME law of situs.
3. Deficiency judgment on foreclosed property: Substantive (how much debtor owes).

a. Court should apply COL rules to determine governing law.


i. Gate City Federal Saving’s & Loan (MN, 1987, 368): 



Foreclosure on home in MN with ND debtor vs ND creditor. Court 

holds that Deficiency Judgment issues are substantive and applies 


Leflar’s principles to hold that ND Law governed issue of 



deficiency judgment (not situs of MN).
D.  Wills that dispose of real property:
1. General Rule for Real Property: Law of situs governs disposition under will (supplementary probate).

a. Personal property: Law where decedent resided upon death governs 
disposition.

b. R2 §8(1): Renvoi should be applied in cases that involve title to land.


i. Snyder’s Estate (NY, 1950, 377): NY Court looks to whole law 


of Switzerland and Switzerland’s COL Rule would apply NY 


internal law. Swiss offspring cannot get forced share (USA Rule).


ii. Estate of Wright (ME, 1994, 381): ME Court rules on COL Rule 

in will of US citizen who died in Switzerland. Treaty of 1805 sed 


disputes would cover COL Rules and Swiss law would uphold 


COL choice. So ME Law used and offspring get no land.
2. Equitable Conversion: Decedent orders land sold and then distributed, assets treated as movables and law of situs rule doesn’t govern.

a. Some states follow this.
E. Personalty:
1. Government interest analysis:

a. Court must search to find proper law to apply based on the interests of 
the litigants and the involved states.


i. Dixon Mobile Home v Walters (383, CA, 1975): Walters buys 


mobile home on credit in NV for park in CA. Default. Court holds 


CA has interest in protecting customers and NV has none. Thus 


false interest.


( JF: NV might have an interest in protecting sellers. But NV had 


a similar (but less stringent) law, so policies not really impaired.
2. Characterization Issue: Whether issue is about personalty or title.
F. Personal Property:
1. Characterization: Contract issue or Title issue.

a. Contract: Whether contract calling for transfer of title/property is valid 
( Governed by K COL principles: Place of contracting governs.

b. Title: Whether transfer of title was valid.

( Governed by Personalty rules ( Place chattel located governs.   
2. Personal Property and Title Issues: Law of the location of the personal property at the time title (if any) was created governs ( variety of title issues.

a R2 § 244: State that has most significant relationship to the conveyance 
governs (unless §6 analysis points elsewhere): But special weight given to 
place where title was created.

= Slightly less mechanical application of general rule.


i. Shanahan (1st, 1959, 386): Backhoe transferred on conditional 


sale in MA. Delivered in VT (where title passes) and taken to NH. 


Default occurs and repossession and sale. Buyer complains and 


sues on conversion. Court uses MSR and applies NH law.
3. Community Property disputes:

a. R2 § 258: State of the acquiring spouse governs property dispute.


i. Criticized as difficult to apply in mobile society. Martin

b. Interest analysis: Whether one state has greater interest in resolving 
dispute over community (non-community property).


i. Martin (AZ, 1986, 389): Couple separated with Husband 



working in CA. Wife in AZ sues for divorce and wants CA income 

as community property. AZ court rules CA (com-prop state) isn’t 


interested much and easier to apply AZ law (sort of punts).

c. Community Property Issue: If couple in CP state and Spouse A moves 
to separate property state ( Spouse B owns half of CP property and then 
would get boost by claiming forced share of all Spouse A owned in 
separate property state.


i. Most states: Property in SP State not subject to forced share.
G. Trusts:
1. Trusts in the land: Validity of the trust is going to be decided by the law of the situs. 
2. Trust dealing in movables: Must decide whether it is a trust by will or inter vivos trust.

a. Will: Governed by domicile at time of death (but reasonable COL 
provision enforceable).

b. Inter-Vivos: Governed by reasonable COL provision.


( If unreasonable or absent: MSR to trust.

H. Wills & Inheritance: Normal rule is State where person domiciled at time of death governs dispersal of movables.
1. Distinguish between dispute touching Land and dispute touching Movable.

a. Land: State where land is located does not have to recognize disposition 
of another state (can if it wants to).


i. JF: Possible solution ( Allow other state to probate disposition 


of land under the laws of the situs (jriskof mistake, though).



- Reif  (OH, 1993, 397): Husband and Wife in OH own TN 



land in entireties. Land is sold and he dies. Court holds 



proceeds are movable and thus OH law applied. OH law 



sez $ can’t be held in entireties (unlike TN Law) and thus $ 


goes into estate.
2. Legitimacy: 

a. General Rule: Place with most significant interest with respect to the 
individual and the supposed parents.

b. Acknowledgement Rule: Forum where the child is located when the 
acknowledgement occurs governs the issue.
3. Validity of will: Decedent must meet requirements of state law where the will is made. 

a. Movables: If a will is made at a place where it was validly done, the 
courts will usually accept that will’s validity even though it would not be 
valid with respect to movables. Cox

b. Land: If will is not valid under law where land is located, situs will not 
recognize even if it was valid where it was made.


i. Cox v Harrison (KY, 1975, 401): Man dies outside KY and will 


disposes of land in KY. Conflict bcs man got divorced and KY law 

sez divorce nullifies will. Court holds that disposition of movables 


is valid but disposition of land invalid.

c. Uniform Probate Code § 2-506 (p. 403): Will valid if it complies with 
place of execution’s laws or domiciled at time of execution.
4. Specialty Issues: Capacity, undue influence, duress etc. are decided by law that applies to substance of will (domicile), not law where will was made.
5. Apportionment: Whether person who received gift property under will has to pay part of taxes for property (help out estate).

a. Characterization: Doesn’t touch title to land ( Use regular COL 
approach.


i. Mazza v Mazza (DC, 1973, 404): Man dies in MD but has 


property in DC which Sister receives under survivorship. MD 


would make sister pay tax on land but DC wouldn’t. Court applies 


interest analysis and sez MD policy of protecting estates from 


being drained by taxes is bona fide – DC interest in governing land 

issues is lacking. So MD law governs.
6. Rule: State cannot favor in-state creditors of Estate over out-of-state creditors.

a. JF: Violates Due Process/Equal Protection (maybe also Privileges and 
Immunities).
XIII. Family Law: Purely state concern (federal diversity jurisdiction not recognized).
A. Marriage: Courts treat marriage as a res that has legal independence apart from parties.
1. Validity: If marriage is legitimate in state where it is formed then it will be recognized in other states.

a. Exception: Manifestly against public policy of jurisdiction.


i. Congress: Marriage is not a public act subject to FF&C Clause.


ii. Forum usually recognizes but doesn’t have to.

b. R2 § 238: Even when a marriage was invalid where it was made, a state 
with a more significant relationship to the parties can recognize it. (p. 414)


i. State can recognize marriage if it corresponds with policy.
2. Annulments: Marriage was unlawful were entered into (can also hedge w/ it being against policy of forum).

a. Court merely needs PJ over both parties.


i. Neither party must be a domiciliary bcs no res.


ii. Ex Parte annulment is possible. But courts recognize and 


interest and thus demand a domiciliary in state where annulment is 


brought.

b. Domiciliary status is sufficient to grant annulment. Whealton.
B. Divorce:
1. General rule: One of the parties must be domiciliary of the forum.

a. Establishes jurisdiction over the res.

b. Even if both parties show up: One must be domiciliary.


i. But ( If Opposing Party stipulates to domiciliary status of other 


Spouse, Courts will accept.
2. State does not have to recognize jurisdiction asserted by other State.

a. Domicile status of spouse is matter for factfinder.


i. Williams v NC (1945, 421): Couple went to NV and got divorce 


from relative spouses and came back and got married and started 


living together in NC. Prosecuted for bigamy bcs NC need not 


recognize NV finding that they were domiciliaries of NV.


( JF: Few states prosecuted under this holding.
3. Ex Parte Divorce: Can only sever relationship.

a. Cannot dispose of $ (marriage right) w/o PJ over absent party.
4. Support Orders: Forum must have PJ over Defendant Spouse.

a. Enforcement state does not have to grant FF&C to order if it finds the 
Issuing state lacked PJ over Defendant Spouse.

b. Separation orders that mandate support payments are not terminated by 
Ex Parte divorce.


i. Estin v Estin (1948, 432): Payments required by NY separation 


agreement aren’t voided by NV divorce.

c. Spouse can sue for support even after Ex Parte divorce granted ( even 
if Spouse was the one who sought divorce (abandoned spouse should be 
able to get divorce and then try to find ex-spouse to get support).


i. Vanderbilt (1957, 436): Couple lives in NV. Wife goes to NY. 


Husband gets divorce in NV. Wife not served, sues for alimony 


and can get it. NV had no PJ over her and couldn’t terminate right.

d. Applicable Law: Law of the PL Spouse’s domicile (with respect to 
post-divorce support).


i. Some states do not award post-divorce support payments.


( But PL Spouse can move to new state and seek support.
4. Even if PJ obtained ( State law may not find support necessary.
5. Support Orders: Federal policy provides that no state may freeze the obligations flowing from the continuing relationship between father/parent and child. Elkind

a. Divorce State cannot set unassailable support award.


i. Elkind v Byck (CA, 1968, 439): Divorce agreement in GA sets 


lump-sum support payment for kid. Wife bound by agreement but 


not kid. Wife could seek more $ in CA court. Precedent case 


different bcs kid went to SC, where court lacked PJ to make dad 


pay more.
C. Longarm Jurisdiction: State must have PJ over Defendant Spouse to enter support/property judgment.
1. State Longarm Statute: Asserts jurisdiction over Departed Spouse in another state.

a. Limited: Contacts and Fairness requirements of International Shoe.
2. General Rule: PL Spouse must be domiciled in state where case was brought in order to use these provisions.

a. Most states say domicile status at any time: Court must construe period 
covered.
3. General Rule: Courts will not enforce child support agreements in which one parent bargained away the rights of a child to support. Elkind.
D. Support Orders: State has authority to issue order ( PJ over Defendant Spouse.
1. URISA: PL Spouse brings action through intermediary state officials.

a. State official in forum where Defendant Spouse located files suit and 
forwards payment to PL Spouse.

b. Governing Law: Forum where Defendant Spouse located.

c. Payments enforced by Forum Official.


i. Often criminal sanctions for noncompliance. 

d. Problems:


i. Each state a little different and not all states adopted it.


ii. Enforcement Forum might not be generous to PL Spouse.
2. Uniform Interstate Family Support Act (443): State where PL Spouse is located asserts its own jurisdiction over the Defendant Spouse. (State has authority to issue support order).

a. Broad jurisdiction rules: Having sex in state (tied to kid) = PJ.


i. If PJ fails ( Go through intermediary official.

b. Governing Law on support: Forum where PL Spouse is domiciled.


i. Forum of Defendant Spouse only governs enforcement.


ii. SOL: If there is a SOL on arrearages, the longer SOL applies 


(where the PL lives or the Defendant lives).

c. Adopted by all 50 states (federal $).
E. Support Orders: Full Faith & Credit for Child Support Act. (446)
1. Child support orders are given FF&C in terms consistent with the order.

a. If order is modifiable, then New State can modify it.


i. But former rule that “all orders can be modified “ no longer 


recognized. The fact that custodial state could modify a decision 


doesn’t permit modification by new State.

b. If order not modifiable, new state can modify it only if: (1) All parties 
consent; OR (2) Neither the child nor any party remains in the issuing 
state and the forum state has PJ over parties. (Continuing Exclusive 
Jurisdiction.)


i. Welsher v Rager (NC, 1997, 448): PL Spouse gets order in NY 


and Defendant to NC. Defendant Spouse stops paying because kids 

are all grows up. Order is silent on age and NC cuts off at 18 (NY 


sez 21). NC Court sez NY law still governs because it retains 


continuing jurisdiction under FFCFCSA.
2. Continuing Exclusive Jurisdiction: State has continuing exclusive jurisdiction if it is the child’s state (where kid’s living) or residence of any individual contestant.

a. If 2 or more orders have been issued and both would have continuing 
exclusive jurisdiction under the statute, then the state where child resides 
govern the dispute. (447)
F. Custody: Determines who has day-to-day control of child.
1. PJ not required:

a. Notification usually required ( But child-stealing (and hiding) shows 
need to permit PL Spouse to proceed with custody hearing on her own.
2. Parental Kidnapping Prevention Act of 1980: State has jurisdiction if it is the Home State of the child or child had been living in the state within 6 months of proceeding and is absent because taken by parent.

a. Home State = where child has lived for at least 6 consecutive months 
before action.


i. If Child absent but hasn’t lived in new state for 6 months: 


Original Home State retains jurisdiction.


= Child in State B for 6 months ( Usually new Home State.


ii. If child was living in the state and then one parent absconded 


with him ( No New Home State. Sams

b. No exception for a Court to assert jurisdiction “in best interest of child.”


i. Some exceptions for abandonment, etc. (460).

c. Only state with jurisdiction under PKPA is given FF&C.
3. Home State as determined by PKPA retains status for a reasonable period of time where the children have been abducted to another state.

a. Child lives in State A for 6 months and then Parent leaves w/ kid ( Six 
month Home State period in new state doesn’t start to run.


i. Sams v Boston (WV, 1989, 461): Dad took kids from WV to FL 


and Mom files custody suit 3 years later. FL sez it is new Home 


State, but WV court (here) rejects it and sez WV remained home 


state for reasonable period of 3 years.
4. Old Uniform Act: Home State of child (6 consecutive months before action), but had exception for “best interest” of child.
5. International Custody Disputes: Hague Convention.

a. Rule: If child taken from residence improperly ( immediate return 
required.


i. If residency established ( Child must be returned.


ii. Exception: If clear and convincing evidence shows child would 


be harmed.



( Action must be brought w/in one year.

b. Parents who challenge jurisdiction of Hague Convention must raise 
issue upon first proceeding.


i. Sheick v Cahill (NY, 1989, 467): Dad and Mom agree to share 


custody during NY hearing but Mom takes to London. London 


Court grants “Ward” status to kid and orders new visitation 



schedule. Dad keeps kid after first visit but NY sex mandatory 


return. Dad should have challenged propriety of London Court’s 


jurisdiction when London Court first ruled. Waived challenge to 


London Court’s order.

c. No custody determined: Child is just returned and custody determined 
by legitimate court.
G. Adoption: Different States have different rules.
1. General Rule: Domicile of the would-be parents governs adoption.

a. Other rule: Domicile of the would-be parents and the child.


i. Problem: Parents and kid often in different states/countries.
2. Natural Parents:

a. General Rule: Natural Parents must be notified.

b. Minority rules:


i. Consent of NPs.


ii. Consent of NPs unless NPs are bad actors.


iii. Consent of Mom and 6 months to change her mind.
3. Parental Termination: State seeks to terminate influence of bad parents.
H. Legitimacy or Paternity Lawsuits.
1. PJ: Rule is not clear ( Some States require PJ over Defendant Father.

a. Longarm Statutes probably valid for this purpose.
2. Legitimacy/Paternity and Support sought ( PJ needed.
I. Marital Property: Community Property:
1. General Rule: Presumption that Law of domicile of acquiring spouse determines treatment of property earned unless §6 factors show other state had more significant relationship.

a Analysis might point different ways.


i. Seizer v Sessions (WA, 1997, 479): Elmer married woman in TX 

in 1940s who goes crazy, then moves away and marries Barbara in 


WA in 1980s and wins lotto. Court sez WA Community Property 


Law applies because Presumption of WA not rebutted by TX 


relationship. WA policy concerned with existence of 



“community.” TX interest mere protection.
2. Alternative Rule: R2 Presumption misguided.

a. Uniformity and judicial economy favor application of forum quasi-
community property law.

b. States can conduct a policy analysis ( Could point to different states.


i. Martin: AZ, 1986, 389): AZ Court applies AZ quasi-community 


property law to dispute where acquiring spouse lived in CA. 


Otherwise rules would be subject to every relocation of acquiring 


spouse.
3. Community Property policy ( 

a. Protection of spouse within actual “community.” 


i. Hand (LA, 2001, 487): Husband and wife live apart and husband 

goes to LA for 2 years to get a divorce. Wife claims she should get 


½ of LAW earnings in community-property state. Court: 



Community property laws of LA only give wife rights only if she 


lives in LA.


( Note: Community property interest stronger than quasi-CP 


interest.


ii. Seizer: TX Law was to protect spouse w/o income. WA Law 


policy was to inquire whether “community” still existed. 
4. Separate property states: Forced share available on death. (1/3 usually)
J. COL Clause regarding marital property:
1. Unilateral COL Provision: Valid as long as testator controls the property.

a. Spouse cannot dispose of other spouse’s share.

b. Can be invalid if contrary to public interest of the forum.
2. Bilateral COL Provision: Valid if there is reasonable relationship and agreement is valid under K law.

a. Two lawyers involved = usually valid.


i. Contract mustn’t be product of coercion.
XIV. Constitutional Limits to COL: Basically whether court can find a minimal suitable contact/interest with respect to the law to be applied and the particular case/situation at hand.
A. Due Process under 14th Amendment: Is it fair to subject Party to state’s law?
1. Standard: Any state that has an interest – some relationship between the forum and the transaction or occurrence – can have its law applied in case.

a. Contacts might be so slight that application of law is unconstitutional: 

Mere residence of the PL in forum is not sufficient.


i. Home Insurance (1936, 492): PL from TX owns boat that sank in 

Mexican waters and tries to sue Mexican company under Mexican 


insurance under TX Law. Court sez no contact between TX and 


insurance contract or event and thus TX Law cannot apply.


( SOL in K is not merely procedural bcs it cut off rights under K.


ii. Phillips v Shutts (1985, 520): Court sez KS cannot apply its law 


to all disputes in class action case over oil well leases. Dispute 


over TX leases have no contact with KS ( different law must 


govern those deals!


( Some people argue Court should have delved further into 


expectations over which state’s law would apply.

b. Reasonable contacts are sufficient for forum law to govern under A14.


i. Sun Insurance (1964, 504): Insurance K signed in IL w/ 1-year 


SOL, but PL brings suit in FL that doesn’t recognizes such limits. 


Court sez FL has ample contacts to apply law – where property 


damage occurred.


ii. Pacific Employers (1939, 494): MA worker under MA contract 


injured in CA.  CA court applies CA worker’s compensation 


statute and court sez it doesn’t violate A14.

c. Courts might go overboard ( Trivial contacts permit application.


i. Allstate v Hague (1981, 511): Baffling court decision in which 


MN Court can apply MN law based on 3 weak contacts: 1) 



Decedent worked in MN; 2) Allstate sold insurance in MN; 3) 


Widow moved there.  JF (& Powell) would have applied WI law.
2. Statutes of Limitation: Forum state’s contacts give it sufficient procedural interests so that it isn’t ‘arbitrary or fundamentally unfair’ to apply forum SOL to case. Sun Oil(Concurrence).

a. SOLs are complex mix of procedural and substantive concerns.

b. Impossible to ferret out whether application in a given case implicates 
mere procedural or mostly substantive issues.


i. Especially troublesome where forum SOL is longer ( Little 


apparent interest in exposing Court to older claims.


ii. But: Some interest in allowing State to hear all claims on event.


iii. Sun Oil (1988, 521): KS law cannot apply substantive law to 


dispute over oil lease payments, but seeks to impose its longer 


SOL to allow suit to proceed. Scalia (majority) sez SOL is 



traditionally procedural so OK.


( Concurrence is better, more thoughtful analysis.


( Supposedly a FF&C case: But also implicates DP.
3. Multi-state activities: More states than one may seize hold of local activities which are part of multi-state transactions and may regulate to protect its interests ( even though other aspects of transaction might justify regulation elsewhere.


i. Watson (1954, 500) PL bought hair-coloring kit and “harmed.” 


Bought in LA by LA woman who was injured there. Manufacturer 


was in different state. PL sued insurance company directly, which 


is allowed under LA law (direct action). Court sed enough contact 


between insurance company and potential location of risk in LA to 


justify applying LA Law.
B. Full Faith & Credit: Is forum state obligated to apply law of other state?
1. Text:

a. Full Faith and Credit shall be given in each State to the Public Acts, 
Records, and Judicial Proceedings of every other State. And the Congress 
may by general Laws prescribe the Manner in which such Acts, Records 
and Proceedings shall be proved, and the Effect thereof.
2. Test: If a state has an interest in a matter (maybe “substantial”), it does not have to apply the law of another state. Pacific Employers, Lanza (reasonable interest).

a. FF&C Clause doesn’t require one state to substitute its statute – 
otherwise applicable – for another state’s statute even if other state sez its 
statute governs such disputes.

b. FF&C sets a minimal standard ( It doesn’t require one state’s law be 
advanced in lieu of another state. Any state with an interest can have its 
law applied.


i. Pacific Employers (1939, 494): MA statute sed it governed 


workers’ comp cases between MA companies and MA employee 


( but CA had an interest and thus CA could apply its WC law.

c. No balancing of state interests ( Mere reasonable interest in the matter 
suffices.


i. Carroll v Lanza (1955, 501): PL is MO employee injured in AR. 


Collects WC in MO and then tries to sue under AR Law evn 


though MO forbids double recovery. Court sez AR has interest 


thus need not be a vassal of MO.

d. Compared with Due Process: Pretty much the same thing ( Most of the 
time these two principles mesh when courts do analysis!!!
2. Analysis: Whether forum has sufficient contact/interest related to event/transaction.

a. Little or no relationship between claims and forum ( Unconstitutional.


i. State Farm v Campbell (2003, 530): UT court couldn’t impose 


punitive damages based on “bad faith” decisions to forego 



settlements in cases outside UT. Supreme Court sez punishment 


for this General Policy would punish State Farm in UT for actions 


in other states.


( JF: Makes sense but close call. Does this mean forum cannot 


apply its law to wrongdoing that doesn’t occur in state!


ii. Gallagher (11th 2001): All insurers in FL must report activities 


in all of their polices that have been issued to holocaust victims.


( Uncon bcs no relationship between FL and policies given to 


Europeans in the 1920s and 30s!

b. Forum can establish interest in claims ( State Law can be applied.


i. Adventure Communications (4th 1999, 531): KY Statute sed any 


media has to report to state commission on TV and radio ads sold 


to KY gubernatorial candidates. WV broadcasters complain.


( Constitutional bcs KY has an interest in messages beamed into 


its airwaves about its politics. WV PLs entered market voluntarily.


ii. Brenner (KS 2002, 531): Unregistered securities Ks say NY 


Law applies but KS law doesn’t recognize. Dispute over deals to 


KS people.


( Constitutional bcs KS had enough contacts to apply its law and 


its law didn’t recognize COL clauses in these deals.
3. Res Judicata: A valid final judgment on the merits bars, in a subsequent action between the same parties, any claim that was or should have been brought in first case.  Federated Dept. Stores Inc.

a. On the merits:


i. Excludes: PJ dismissal, SMJ dismissal, or SOL dismissals. 


Complex Litigation (Transgrud and Tidmarsh)

b. Finality: A decision which ends the litigation on the merits and leaves 
nothing for the court to do but execute the judgment.


i. 28 USC § 1291: Appellate Courts have jurisdiction over final 


decisions of District Courts. (Finality before appeal.)
4. SOL: FF&C Clause does not compel forum to apply SOL from another state.

a. Difference based on whether foreign right is founded on common-law 
or statute of foreign state are insufficient to implicate constitutional 
concerns.


i. Wells (1953, 498): Worker killed in AB and has to sue 



Manufacturer in PA under AB wrongful death statute. PA imposes 


PA SOL of 1 year. Court rejects argument that AB’s 2-year SOL in 

its WD law must be applied. 


( As long as forum has an interest, it can apply its SOL.
5. Lawsuits against Sovereign States:

a. General Rule: State doesn’t have to recognize law of Foreign State 
regarding rights of individuals to sue Foreign State as long as the State has 
an interest.


i. NV v Hall (1979, 506): Axident in CA where negligent driver 


worked for University of NV. NV Law limits recovery to $25K, 


but CA doesn’t have to recognize NV sovereign immunity law bcs 


CA has substantial interest.

b. Genera Rule recognized even where Foreign State is being sued for acts 
related to integral function of state government.


i. Franchise Tax Board of CA v Hyatt (2003, 509): CA in lawsuit 


over taxes paid by Hyatt. NV recognizes CA’s immunity from 


negligence claim (bcs NV immunity statute does too), but doesn’t 


recognize immunity from intentional tort claim (bcs NV doesn’t 


protect state from intentional torts).

c. Policy: State might want to defer in interest of comity.

d. Collecting from Foreign State after suing in Forum State ( Just go to 
Foreign State and get enforcement.


i. FF&C is strictly construed for valid (PJ) court judgments.

e. Possible argument is recognition of Sovereign Immunity is element of 
federalism.


i. JF: Interstate relations is COL factor (Leflar) and thus more of a 


COL Principle than a constitutional principle.
C. Equal Protection: Under 14th Amendment.
1. Forum cannot deny disfavored class protection of the law without just cause.

a. Forum can choose to apply its own law ( cannot refuse to hear case 
because it was brought by certain party.


i. Hughes (1951, 532): WI person killed in IL. No common law 


action for Wrongful Death, so both states have WD statute. WI 


Law sed you can’t sue a person for WD caused in other state. 


Court sez this violates EP (Person injured out of state cannot 


recover ( no good reason for this).
2. Possible defense: Law would treat some state citizens like non-citizens in certain circumstances.


i. Owens Corning (TX, 1999, 541): TX Law sez that PLs must 


bring action in TX (against TX Defendant) w/in the SOL of the 


state where tort occurred. But TX Court speciously rules that TX 


Citizen “residing” in another state would be subject to same 


restraint.
D. Privileges & Immunities Clause: Article IV § 2.
1. State cannot discriminate against non-citizens regarding serous matters (“protected” rights).

a. Protected rights includes right to pass through or reside in another state 
for purposes of trade, professional pursuits, or otherwise. Corfield (537)

b. Clause does not preclude discrimination against nonresidents where:


i. There is substantial reason for the differences in treatment.


ii. Discrimination placed on nonresidents is substantially related to 


State’s objective. Piper

c. Commercial ventures are deemed a “protected right.”


i. Piper(1985, 536): NH law residency requirement for attorneys 


violates P&I clause.
2. COL issue possibly affected by P&I Clause: Non-compete clauses.

a. Clauses usually not recognized by State if Employee remained a citizen 
( Might be a P&I violation for State to uphold clause if Employee 
moves.
E. Act of State Doctrine:
1. Common law rule: When a government of another country takes some official action, it cannot be challenged in a US court. Sabbatino

a. Rationale: Questioning of official acts of foreign govts should only be 
done by executive or legislative branches.


i. Sabbatino (1964, 543): Cuban citizens in US sue to recover 


sugar they owned that was expropriated by the Cuban government.
XV. Judgments

A. Basic policy: Valid decision in one state must be given full effect in another state. 
1. FF&C Implementing Statute: “Judicial proceedings … shall have such faith and credit given to them in every court w/in the United States, as they have by law or usage in the state from whence the records are.” (633)

a. If jurisdiction properly exercised ( judgment enforceable anywhere.

b. If judgment is limited or modifiable ( same limits apply in other states.

c. State Enforcement statutes do not allow PLs to challenge merits of 
judgments.


i. Conglis (NM, 1995, 634): State’s Foreign Judgment Act did not 


provide Defendant with an opportunity to re-litigate final judgment 

of other state.
2. Challenging FF&C of foreign judgment:

a. Defendant can claim First State had no PJ over the defendant.


i. If Defendant challenges PJ in Lawsuit 1 (L1) ( must appeal PJ 


decision all the way in State 1 (to Supreme Court) and then bound.


ii. Defendant can stay out of lawsuit and challenge Default 



judgment as lacking PJ (cannot challenge merits).

b. Defendant can challenge SMJ.

c. Judgment in first case was modifiable.


i. PL gets the same credit but no more.
3. Last in Time Rule: Last court to decide on jurisdiction that isn’t appealed governs.

a. Eventually an Appellate Court will tell Defendant that he’s bound.

b. If Trial Court decision fails to give FF&C and that decision isn’t 
appealed ( then it is final and the court is bound.


i. Treinies (1939, 638): establishes LiT rule.

c. Issue: Some believe if Defendant appeals but Appellate Court of State 1 
gets it wrong and Supreme Court won’t review – next State should be able 
to review. (Ginsburg.)
4. No public policy exceptions.

a. State 2 doesn’t recognize certain actions ( still must enforce judgment 
in action rendered in State 1.


i. Fauntleroy (1908, 643): Lawsuit based on losses due to 



gambling on the futures market. Action occurred in MS. PL got 


judgment in MO and took it to MS to have it enforced. MS Law 


doesn’t enforce gambling claims. Supreme Court sez too bad ( 


Once a state renders a judgment, other states have to enforce it; 


public policies not withstanding.
B. Challenging a judgment: Lack of PJ.
1. General rule: PL can enter case and challenge PJ or must stay out completely.

a. If PL stays out ( Can only challenge PJ determination of default 
judgment.


i. Baldwin (1931, 650): PL who made special appearance and 


challenged PJ; unfavorable decision binds him.
2. Last in time rule: See above.
C. Challenging Judgment: SMJ.
1. General Rule: if SMJ is litigated in State 1 it is a binding decision and the initial ruling has to be honored.

a. Durfee v Duke (1963, 654): Dispute about land near river that might be 
in NE or MO. NE court addresses issue and finds in NE ( This decision 
is binding and MO Court must honor it.
2. General Rule: Failure to litigate SMJ in original proceeding will usually foreclose collateral attack in judgment-rendering state.

a. Chicot County Drainage (1940, 657): Issue of SMJ not raised by 
Defense. Decision of first court is binding.

b. Possible exception: If rendering state permits collateral attack based on 
SMJ.
3. Manifest Abuse of Discretion Exception: Restatement 2nd

a. If a state takes a case where it is a manifest abuse of authority such that 
jurisdiction of another court is interfered with, then that judgment 
shouldn’t get FF&C.
D. Exception: Equitable remedies not granted FF&C (though underlying judgments are given FF&C)
1. General Rule: Court orders demanding action or inaction (equity orders) can be denied in a sister state when they purport to accomplish an official act of the sister state.

a. PL can take judgment to sister state and ask for enforcement and 
contempt if Party won’t go along.


i. Fall v Eastin (1909, 660): Husband refuses to obey WA Court 


order commanding him to sell land to Wife in NE. WA Court 


issues Commissioner’s order mandating transfer but NE won’t 


recognize.  WA Court can only cite Husband for contempt – can’t 


accomplish official act.
E. Challenging Judgment: Fraud
1. Extrinsic Fraud: Party induces other Opponent to exit the action and then secures a judgment ( States won’t enforce.

a. FF&C Not challenged ( Forum State wouldn’t honor this judgment 
itself.
2. Intrinsic Fraud: Perjury committed during hearing ( Often not considered grounds for rejecting judgment.

a. If Forum would set aside judgment due to Intrinsic Fraud ( Other 
states can too (FF&C).
F. SOL for Enforcement of Foreign Judgments:
1. General Rule: State can institute SOL for enforcement of foreign judgments.

a. Justification: Remedial rule ( doesn’t go to substance.


i. M’elmoyle (1839, 669): Local GA Law regarding enforcement of 

foreign judgment governs dispute.
2. Exception: If SOL for enforcement of foreign judgments is shorter than enforcement SOL for domestic judgments ( Equal Protection violation.

G. Penal law:
1. General Rule: Punitive measures – such as fines stemming from civil actions – are usually granted FF&C by enforcement court.

a. Principle of comity rather than FF&C.
2. General Modern Rule: Only criminal statutes must be enforced by state where violation took place.

H. Administrative Proceedings:
1. General Rule: If State Agency rendered decision in formal proceeding ( still might not be given FF&C by Enforcement State.

a. Worker’s Comp Rule: Rendering State’s Law must expressly state that 
relief is exclusive remedy available to party. McCartin.


i. Thomas v Washington Gas (1980, 678): Worker hurt in DC got 


WC relief in VA and then sought supplemental benefits in DC. 


Court sez OK bcs VA relief wasn’t expressly exclusive.


( Rationale: Many workers just take offered compensation w/o 


thinking things through.
2. General Rule: If State Agency decision is appealed to Court for review and appellate court renders decision/affirmation ( That decision will be given FF&C.
I. Nonfinal and Modifiable Judgments
1. Nonfinal Judgments: If an aspect of the judgment is final, then that issue is finalized for FF&C purposes.

a. Law of rendering state governs whether aspect of judgment is final 
enough to be enforced in another state.


i. Bard (TX, 1992, 689): Receiver for insolvent insurance company 

could sue TX debtor under VT Court’s insolvency order and not 


expose Estate to countersuit.  Insolvency order final enough.
2. Modifiable Judgments: Enforcement State must honor judgment of rendering state to extent that order is non-modifiable.

a. Enforcement state can modify aspects of judgment that are expressly 
modifiable.

b. Modifiable but otherwise final judgment is entitled to res judicata in 
state where it was rendered. R2 of Judgments § 13 cmt c.
J. Permissibility of Greater/Lesser effect
1. State that has different standard regarding issue preclusion does not have to grant judgment form other state the same preclusive significance of rendering state.

XVI. Enforcement of Judgments:

A. Enforcement Laws differ:
1. Enforcement of judgment is governed by forum law.

a. FF&C goes to judgment ( what is decided and owed.

b. Enforcement State might not let Judicial Lienor reach certain assets.


i. Certain states have certain exemptions: FL lets debtors keep 


homes.

B. Foreign Judgments:
1. Basic rule of enforcement:

a. US Court will enforce foreign judgment if judgment reached by system 
that generally comports with notions of fairness and due process. 

b. Tribunal must approximate our standards of DP.


i. No need for reciprocity by other country. Tanner (p. 701)


ii. Hilton v Guyot (1895, 699): French judgment not granted res 


judicata bcs French didn’t reciprocate (old decision).
2. Treatise: USA has only entered into bilateral treatise with countries.

a. USA hasn’t signed on to multi-country treatise for civil judgments.
3. Measurement of Damages: When to determine exchange rate.

a. R3 of Foreign Relations Law: Payment Day Rule ( meets expectations 
of aggrieved parties (705).

b. US Courts (traditionally):


i. Breach Day Rule: Date money should have been paid.


ii. Judgment Day Rule: Date judgment entered.
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