Conflicts of Law
A. The Traditional Approach to Choice of Law
a. Jurisdiction Selecting Rules

i. Vested Rights – 1st Restatement
1. Territorial Focus – rules sought to identify the state where rights and obligations were created, where they vested.  Looked for the element (act or occurrence) in order to localize the case within a jurisdiction  This approach looks to a single law, without regard to its content.
a. Pros/Cons – provides predictability and certainty – if it’s widely followed, there won’t be much forum shopping.  On the otherhand, it’s very rigid and mechanical and can lead to unjust results.
2. Torts – vested where the accident occurred.
3. Contracts – vested to place of making regarding validity, and vested to place of performance regarding breach of contract. 

4. Public Policy – traditional approach does not require the forum to apply a law that violates its own public policy.  
ii. Place of Wrong – torts are governed by the subst law of the state where the act occurred to give the P a claim.
1. Policy – place of wrong is certain, predictable, and if used by both states – prevents forum shopping.  But it is rigid, and the outcome can be unjust.

2. Alabama Great Southern v. Carol – P was hurt in an accident in MS by the negligence of a coworker.  Forum was the domicile of the parties.  
a. Holding – “place of injury” Torts are governed by the subst law of the state where the act occurred to give the P a claim.
b. Conflict – in AL, ER would have been held liable, in MS they wouldn’t be liable for EE’s negligence.

c. Characterization – could have reached a diff result by looking at the problem as one regarding the contract of the parties.
d. Policy: even an analysis of policy would have resulted in dismissal in AL and MS would have STILL applied it’s own law.
e. Recharacterization as an escape device could have gotten a better result as described above.  

f. The Traditional approach continues to be followed by a substantial number of states for contract problems and by a smaller, number for torts.
iii. Place of Contract
1. Milliken v Pratt – holding:  vested rights – place of contracting determines the vesting of K’s with respect to validity of the contract.  Place of performance determines whether or not the K was breached. 

a. Conflict:  K was formed in state where it was valid, but the K was not valid in the forum state.  

b. Policy:  Forum state was undergoing liberalization of it’s laws to match those of the contracting state, so they felt that it wasn’t a big deal to adopt the law of the sister state.

2. Pritchard v Norton – K was invalid in place of agreement, but valid in place of performance.  Courts assumed they had intended to make a valid K and therefore used the law of the place of performance.  See below.

iv. Situs of Property
1. In Re Barrie’s Estate – IL domiciliary decedent, left property in IA via her will.  
a. Conflict – In IL, the will would have been revoked, in IA it would be valid.  

b. Holding:  Full Faith and Credit Clause does not apply to interests in real estate – and other immovables.  
· Law of situs should control issues of title, and also validity of all subsequent transfers (by will, etc…).

· Law of marriage, doesn’t trump the situs of that property.

c. Leases – it’s a contract with property interest.  Contract law views a lease as a contract, whereas Property law views it as personal property.  The result varies from state to state – MAJORITY: leases are immovables for the purposes of CoL.
v. Domicile
1. White v Tennant – Domicile of Choice - a domicile of choice may be acquired wherever a person legally capable of obtaining his own domicile establishes (i) some physical presence in a new location, (ii) with the unconditional intent to remain there indefinitely.  Plus, everyone can have 1 and only 1 domicile.
a. Physical Presence – must be some actual presence in the new location to est a domicile.  Hoever, no protracted period of residence is required.  Until such arrival, no new domicile can be obtained.  (In Re Jones’ Estate).  Sometimes, being in the near vicinity may be sufficient.  Exact address doesn’t have to be known or established.  
b. Unconditional Intent to Remain – must be intent to remain indefinitely, NOT forever or permanently.  It’s ok to just be for the time being.
b. Traditional Escape Devices

i. Characterization

1. Levy v Daniels’ U Drive Auto Rentaling – Someone rents in CT and is negligently involved in an accident in MA.  
a. Conflict – CT law holds Rental Company’s resp for accidents caused by customers, but MA law doesn’t.  Policy – ensure companies only rent to safe people, and to compensate victims. 
b. 1st R – Tort would use MA law, Contract would use CT law.  Court characterized it as a contract issue instead of tort to compensate the victim. 
2. Haumschild v Continental – Recharacterization Tort to Family Law.  By characterization as Family Law Issue we can justify the use of domicile’s law, as opposed to law of situs.
a. Conflict – In WI (domicile), spouse can sue another spouse.  CA (loci accident), spouse cant’ sue another.  

3. Characterization as a rational process

a. To avoid harsh and unjust results, courts operating under traditional approach often reach decisions based on equities presented and justify it through use of escape devices.

b. Even though Carol is more predictable approach, we feel more just with the holding in Levy.  Characterization suggests itself wehre the result dictated by the obvious rule seems unjust to the judge.

ii. Substance or Proof (procedural or substance)
1. Grant v McAuliffe – Car accident, survivor sues estate of dead guy.
a. Conflict – CA law – suit survives against the estate (Policy/compensation is necessary).  AZ law – suit dies with the person (Policy/estate unable to testify back, and help keep forums clear)

b. Holding – survival of causes of action are procedural, therefore, the CA forum will allow the case to proceed.

2. Bournias v Atlantic Maritime Co – ???????????????
a. Holding – If SoL is only generally applicable, then the forum is free to apply it’s SoL and the original SoL is considered procedural because it wasn’t aimed at the specific cause of action.

3. Statute of Limitations and Other Problems – if action barred in the forum court, but not in the state where the cause of action arose, action barred; if action not barred in the forum state, but is barred in the state where the cause of action arose, then action not barred.  
a. EXCEPTION – if the forum state has a borrowing statute, the forum state MUST apply the procedural rules of the law where the cause of action arose.

b. EXCEPTION – SoL is SUBSTANTIVE if bound up in the statute that created the cause of action and it is foreclosed everywhere.

4. Substance v Procedure – procedural rules = apply the law of the forum state; substantive law = apply the vested rights law with respect to the area of law giving rise to the action.  
a. Generally, procedural rules include: Statute of Frauds; Statutes of Limitations; Burdens of Proof; Joinder; counterclaim, setoff, impleader, right to jury trial; survival or revival of a cause of action.

b. Generally, substantive, parol evidence rule, burden – copy GILBERT 129-135.

c. Factors to consider in classifying:

· Is it outcome determinative?  Substantive

· Secondary behavior?  Procedural

d. Constitutional Limits – where forum has no significant contacts with parties involved, SC held that the forum must apply FF&C and apply a foreign statute to a particular issue – can’t recharacterize to get around it.  John Hancock Mutal Life Insurance v Yates.

iii. Renvoi

1. In Re Schneider’s Estate – To which law of state B should reference be made: (i) that which state B would apply if the litigation were purely local in nature; or (ii) State B’s own choice-of-law rule as to this particular type of problem where the certificates are located in State A or to the law of the place where incorporated State C?
a. Majority – Forum state should reject renvoi – and look only to the internal law of State B (and not B’s choice of law rules).  Tallmadge
b. Restatement – 1st and 2nd – whole renvoi position (in re schneider) – would approach a CoL problem as the foreign court would.  If the foreign court refers back to the forum law – including it’s CoL, which would then refer it back to the foreign court – the forum should accept this “final bounce back” to the extent of the foreign state’s internal law.  The local court usually ends up applying the foreign juris internal law – same result as if it had rejected renvoi.
2. The Renvoi Problem

a. Definition – the forum state MUST apply the WHOLE (including its choice of law) law of a state, both the substantive law and the conflict of law rules.  NOTE: Generally not used except for causes of action involving property and validity of marriage.

b. Where renvoi might ultimately lead the forum to apply its own internal law, it could be used as a means of avoiding the application of foreign law.   

iv. Public Policy, Penal Laws, and Tax Claims

1. Loucks v Standard Oil – 1R provided that a forum state was not req’d to entertain foreign cause that was contrary to its strong public policy.  Exteremely Limited – applicable only when enforcement of the foreign right would violate some “fundamental principle of justice, good morals, or deep-rooted tradition.
a. Gambling Debt – recovery is generally allowed where incurred in a state where legal, even if illegal in forum state.  Forum is not a sanctuary to those who’d “play without paying.” 
2. Mertz v Mertz – public policy as a last-ditch defense to application of the place of wrong rule.  See below – Courts won’t always enforce foreign law.  Court held that the local policy against spouses suing each other in tort barred an injury suit by a wife against her husband, even though the injuries occurred in a state where such suits were permitted, and the forum Co Low req’d reference to the law of the place of injury.
3. Holzer v Deutsche Reichsbahn – NY court is not violating strong public policy in refusing to entertain a wrongful termination suit when it holds a foreign national (german Jew fired from his job) to the K it made with the D, also a foreign nation, and the contract was made and performed in Germany.
a. NOTE – if a P is raising foreign law as the basis of his cause of action, and the court refuses to hear the case, he is free to file the complaint in another jurisdiction.  If a D is raising foreign law as a defense to a cause of action, he is PRECLUDED form raising it again in another jurisdiction. 

4. Public Policy – typically the traditional approach doesn’t require a forum to apply foreign law that is contrary to its own public policy.
a. Application of public policy as a defense to applying foreign law undermines any attempt at uniformity of results, and reflects the unfair rigidity of the traditional approach.

5. Penal Laws – a forum state cannot (or will not?)  apply or enforce the penal laws of another state.
a. Characterization – determ by the forum state, it is not bound by the characterization of the enacting state.

6. Tax Laws – one state will not hear causes of action based on the revenue laws of another state.
a. SC  has not ruled on the matter – FF&C must be given to a foreign JUDGMENT for taxes due, but undecided wrt a tax CLAIM arising under foreign law.

b. STATES – more than ½ the states have laws entertaining actions brought by another state to collect taxes.

c. Pleading and Proving Foreign Law

i. Notice and Proof of Foreign Law – 1R puts a premium on proving foreign law, it was traditionally a question of fact – proven through witnesses and such.
1. Modern – courts can take judicial notice of the law of sister states or of the US.  Failure to prove can result in: 
a. dismissing the suit – where laws are dissimilar or it’s a fundamental issue of the case.

b. apply presumptions that sister law is similar to its own – ok where not a fundamental issue – party can’t benefit from its laziness/wrong doing.

c. apply law of the forum where no other law has been established – where laws are fairly similar – England/US.
ii. Walton v Arabian American Oil – P sued on a tort committed by D’s agents in Saudi Arabia.  P failed to plead or prove the law of Saudi Arabia and attempted instead to rely on the law of the forum (NY).  The court directed a verdict for D, on the ground that P had not made out an essential element of his case – namely, the law of the place of wrong.
iii. Seiglmand – English law – where the foreign law is fairly similar to forum law, courts may be willing to take judicial notice, or one of the alternative approaches desc above.

B. Modern Approaches to Choice of Law

a. General:

	Neumeier Rules:

Rule 1:

π  and Δ from same state -  apply the law of the forum.

· Classic false conflicts.  Law of place of injury is unlikely to have any of the purposes of it’s loss distribution rules advanced on these facts. 

· Shultz v. Boy Scouts – common domicile in NJ controlled the immunity for this case that occurred in NY. So long as you’re willing to buy that charity immunity is LOSS ALLOC. Type of rule.

Rule 2a:
π  and Δ from different state – D not liable if D conduct takes place in his state and his state has no policy holding him liable

Rule 2b:
π  and Δ from different state – D cannot defend using his state’s non-liability law if D conduct takes place in P’s state and that state has a policy holding D liable

Rule 3:

π  and Δ from different state -  apply the law of the forum

· Originally developed in NY to handle guest statute rules, courts officially expanded their use to all loss allocating cases.  

· Cases involving behavior modifying rules – conduct standards (rules of the road) – then the law of the place of accident will dominate.
· 1.   Common Domiciled P and D, then the common domiciled rules should be applied.

· Classic false conflicts.  Law of place of injury is unlikely to have any of the purposes of it’s loss distribution rules advanced on these facts. 

· Shultz v. Boy Scouts – common domicile in NJ controlled the immunity for this case that occurred in NY. So long as you’re willing to buy that charity immunity is LOSS ALLOC. Type of rule.

· 2.  Where the D is in a state where the state protects the D, that rule will apply.  Conversely, when the P is inj in his domicile where the state protects P, that rule will apply.  

· Not a false conflict, but a true conflict.  Resolve the true conflict by looking to the place where the accident occurred.  

· True Conflict =

· NY’s law protects NY’s party

· OH’s law protects OH’s party

· 3.  Dreaded Other Circumstances.  Look to law of place of accident, but NOT if it should be displaced because it will advance the relevant substantive law purposes w/o impairint the smooth working of the multistate system.    

· Schultz – looks like NY should be the default place.  But remember, NY law was displaced because it advanced the substantive purposes of the NJ law (does NJ really want to extend its protection to a non NJ charity?) and didn’t disrupt the multistate system…
· Where you’ve got a domicile state not protecting it’s own domiciliary you may as well apply the law of that state.

· Disrupting the Multistate System – where one state tries to regulate the affairs of another in ways that may be disruptive.  Is OH reaching out, or NJ reaching out?  Is there a measure of unfair surprise by the application of NJ law?  NY court thought there wasn’t.  
· When does unfair surprise become a violation of due process, full faith and credit, rights and priviledges of citizenship?
· Unprovided For, False Conflict:
· NY’s law protects OH party
· OH’s law protects NY party
· 3 Key Questions regarding the Neumeier Rules

· Are these rules ore something else?

· Can they be extended from the somewhat esoteric guest statutes to torts?

· Problem of contribution in an industrial injury.

· Is this basic distinction between CRR and LAR useful?




	Rest (2d) § 6


If there is no statutory directive for a state to follow, it should consider


1.  needs of the interstate and international systems


2.  relevant forum policies


3.  relevant policies and relevant interests of interested states


4.  protecting justified expectations


5.  basic pollicies of the field of substantive law


6.  predictability and uniformity of results


7.  easy determination and application of the law applied




	Rest (2d) § 145 – General Principle in Tort Cases


Determined by the local law of the state that has the most significant relations

1. place where injury occurred

2. place where conduct causing the inj occurred

3. domicil, residence, nationality, place of incorporation

4. place where the relationship if any between parties is centered




	§187 Law of the State Chosen by Parties – p102

law of the state chosen by the parties to govern their K rights and duties will be applied if the particular issue is one which the parties could have resolved by an explicit provision in their agreement directed to that issue.

Law of the state chosen by the parties to goven their K rights will be applied even if the issue is one which they could NOT have resolved by an explicity provision in the agreement UNLESS:

Chosen state has no substantial relationship to the parties or the transaction and there is no other reasonable basis for the parties’ choice

Application of the law of the chosen state would be contrary to a fundamental policy of a state which has a materially 




	§188 Contract Issues in absence of effective choice of parties

General Principles

1. place of contracting

2. place of negotiation of contract

3. place of performance

4. location of subj matter

5. domicil, residence, nationality, place of incorporation and place of business of the parties




	§156 – Tortious Character

Applicable law will be the local law of the state where the inj occurred (“local law” avoids the problem of renvoi)

Lay out a presumption of which state’s law applies, then make a showing of which other state’s law applies.  Applying the principles above, see if another state’s law may overcome the presumption – if so, then it applies.




	§196 - 

· Presumption that unless specified by parites – local law of performance is the rule of law.  UNLESS some other state has a more significant relationship under §6.

· Even if there’s no choice of law – there’s an implicit choice of law wherever the K would be valid.  




b. Party Autonomy and the Rule of Validation

i. Autonomy v Validation.  Just as in Siegelman – interpretation issues, party autonomy makes sense – they’re just stipulating a “gap filler” and incorporating one country’s law.  Makes for consistent application for a company.  Validity issues are different, it would permit the parties to circumvent the intent of the legislature.
1. Choice has to be made in good faith, and for a bona fide law – one having some relation to the agreement.

2. Wyatt – Party Autonomy is at a MAX where planning and reliance are at a max.  2R allows more deference towards parties to select their own choice of law.

ii. Choice of Law for Inter Vivos and Testamentary Trusts -????
iii. Pritchard v Norton – Rule of Validation - K was NOT valid where it was made, but valid in the state in which it was to be performed.  The court upheld the validity of the K under the law in which the parties had chosen by implication.The court presumed that:

a. The parties had MEANT to enter into a valid K and,
b. Since the K looked for performance in the valid state, it was the law of that state whose law they had intended.  

iv. Siegelman v Cunard White Star – H sues for injury to his wife, English SoL about to run out and they were to reach an agreement, then talks broke down.  A year later, P brings this suit (1 year after SoL ran out, 2 years after accident).
1. Autonomy and Validation issues as described above.  Court says neither apply here, factors making validation suspect (bypass legisl) aren’t present here.

c. Place of Most Significant Relationship

i. Restatement Second of Conflicts of Laws – see above – a state’s guest statute need not be applied in a suit between its citizens filed in another state.  
ii. Second Restatement – see above
iii. Using the Second Restatement – see above
iv. Wood v Walker – CONTRACT - K formed in CO, to be performed in NM, by parties from DE and CA.  NM didn’t allow P to continue w/o a license, and didn’t allow for compensation under quantum meriut for services performed, CO would’ve validated the K and allowed recovery.  
1. 1R Analysis – Validity Issues – place of K = CO.  Performance Issues – place of perf = NM.  Is this a property issue or a K issue?  Is this procedural issue?  Since cause of action doesn’t even exist in NM, NM has no interest in the case. 

2. Supreme Court – 2R Analysis – most significant relationship.

a. §196 – K for rendition of services  Unless specified by parties – local law of perf rules – UNLESS some other state has more sig relationship under §6.

b. §6 and 188 – determining most sign relationship

· Court looked at the §6 factors (d, e, f, g) and found most sig rel in CO.

v. Griggs v Riley – a state’s guest statute need not be applied in a suit between its citizens filed in another state.  (2 citizens of B with guest statute, can sue in A and A doesn’t have to apply B’s guest statute)

vi. Nedlloyd Lines v SC of San Mateo – A contractual CoL provision IS enforceable and encompasses all causes of action arising from or related to the agreement.  (2 parties negotiated a CoL clause, but when dispute arose, P tried to have forum law apply to cause of action having nothing to do with the contract).
vii. Phillips v General Motors – TORT – NC family bought truck in NC then moved to MT, accident in KS.  NC would follow law of place of accident ► KS.  KS law uses contributory negligence.  MT strict liability for product negligence (2R for CoL Issues).
1. MT is forum, uses 2R and applies most significant interest analysis – 2R sets principles and presumptions, then tries to override them with the facts of the case.

d. Interest Analysis

i. Introduction
1. Brainerd Currie’s – Governmental Interest Analysis – see above
	Currie: Governmental Interest (compares governmental interests)


True conflict = apply the law of the forum state


Apparent conflict = apply the law with modification that will eliminate the conflict


False conflict  = apply the law of the forum state

Un-provided for case  apply the law of the forum state

Baxter: Comparative Impairment (weighs governmental interests)


Apply the law of the state whose policy would be more harmed if its law was not applied


2. Domestic Choice of Law Process – legislation has to be interpreted in light of its intended purposes.  
3. Chesny v Marek AND Marek v Chesney – debate over the awarding of atty fees.  §1988 awards atty fees in Civil Rights cases.  §68 FRCP would req P to pay atty fees if refuses the D’s offer to negotiate at the start.  
a. These cases show that CoL is a concern not only amongst states, but even WITHIN a single body of law.  The methodology of the cases is what’s important.  Instead of a rigid application of a presumption, CoL in modern approach is one of legislative interpretation.  Look to the chronology of the laws, the intent behind them, and try to give meaning to as much as possible.  
4. RENVOI – IA avoids renvoi by not taking it into account.  If there’s a renvoi possibility – it shows that the state’s interests are lessened because of the CoL provision.
ii. Identifying False Conflicts

1. Tooker v Lopez – In a personal injury action in which all the parties are forum state citizens, the guest statute of the jurs of accident will NOT be applied.  False Conflict.  
a. Guest Statute – policy, prohibit collusion, and guests should be ungrateful to friends who kill them, docket clearing.  This wouldn’t be furthered by application of MI law, so forum applied the law of the party residents (NY).
2. Schultz v Boy Scouts of America – the law of the place of the injury will not be applied in a suit between co-domiciliaries of another jurisdiction, absent special circumstances.  (boys molested in NY and NJ by priest hired by D cannot recover in NY because the more egregious conduct occurred in NJ). 
a. Courts applied Neumier rules – and reemphasized the criteria underlying its three rules.  The court declared that the Neumeier rules apply in ALL cases in which the conflicting rule of law is a “loss-allocating” rule (not just those involving guest statutes).  However, if conflicting rules of law address the appropriate standards of conduct (e.g., rules of the road) then the law of the place of the tort will have “predominant, if not exclusive concern.”  Schultz observed that the “relative interests of the domicile and locus jurisdictions in having their laws apply will depend on the particular tort issue in conflict in the case.”  

3. Cooney v Osgood Machinery – MO give ER immunity and bars contribution from 3rd party once workman’s comp has been distributed.  NY would allow contr from 3rd party.
a. True Conflict – each state has conflicting laws protecting its own citizens – Neumier says apply the law of the place of injury ► MO.  

b. Court STILL does an IA analysis for the warm fuzzy.

4. GENERAL – looking for policy purpose – purpose of statute, cases or precedent, legislative debates, similar cases.  Dominant purpose is really just a myth of legislative intent.

iii. The “Un-provided For” Case – currie favored application of forum law, since it was not displaced by the law of another (interested) state.
1. Hurtado v Superior Court - Apply the law of the forum – CA may apply its law permitting unlimited recovery for wrongful death, even if the P’s are not CA residents.  Accident that happened in CA is unprovided for, but CA creates new govt interest to promote highway safety, applied the law of the forum, and allowed Mexican P to recover).
2. Erwin v Thomas – classic unprovided for – WA no consortium, OR consortium.  The only rational way to try a case where no state’s interests apply – apply the law of the forum.
iv. Resolving True Conflicts – apply the law of the forum state – curie says that courts are not legislatures and should not engage in balancing or evaluating policies.  Curie’s approach will lead to forum shopping.
1. Leflar Conflicts – Five Consideration in CoL – p223:
a. Predictability of results – discourage forum shopping

b. Maintenance of interstate and international order – free flow of personal goods

c. Simplification of judicial task – permit forum to apply its own procedural law as amatter of convenience

d. Advancement of forum’s govt interests – permit the forum to promote its own legitmate interest in applying a given rule – while recognizing that govt interests should reflect the TOTAL govt concerns of a justice dispensing court

e. Application of the better rule of law – recognizing that choice of law should be between the particular laws involved – NOT between the states whose law is to be applied.  Judges should prefer rules of law that make GOOD SENSE for the time and place in which the occur speaks, in light of the goal to do JUSTICE. Application of the better rule = looks at the competing laws and applies the preferred law. This is an objective approach. It does not look at the preferred parties, which would be a subjective approach. 

2. Lilienthal v Kaufman – Law of the Forum -  where two states have an equal balance of interests in application of their own law to an interstate K dispute, the forum is privileged to apply its own law so as to advance its own public policy.  (CA man K with an OR “spendthrift.”  He sued in OR, so OR law applied; recovery was barred) 
a. 1R and 2R would have applied CA law (1R=place of perf and exec K, 2R=most sig relationship).

b. Lilienthal result will result in forum shopping.

3. Bernkrant v Fowler – NV parties made an oral K to make a will.  Such a K was valid in NV, but not CA where domiciled at death. 

a. Holding – both states have a basic policy of upholding K’s, parties should be able to rely on the law of the place where they act; they were not bound to anticipate that the testator would ultimately move to and die domiciled in a state requiring the K to be in writing.  No conflict existed between NV and CA policies.

b. They could have also found a true conflict because CA statute was designed to protect CA estates against false claims as well as CA heirs against diminution of their share.

4. Bernhard v Harrah’s Club – Under CA law, taverns are liable for injuries caused by patrons who were served while intoxicated. NV law does not provide for such liability.
a. Holding – CA law applied to an action by a CA plaintiff against a NV tavern.  CA’s policies (in favor of compensation) would be more impaired by nonapplication of its laws than would NV’s (no liability) when the tavern regularly solicited business from CA.

b. Court looked to see which state’s interest would be more impaired – concluding that CA’s interest would be severely undermined by out of state taverns.  NV wouldn’t necessarily be undermined, only tavern holders who intentionally solicited business in CA.

c. True Conflict – we should apply law of place of accident – but this would yield varied results based on which side of border accident occurred.   
d. Comparative Impairment – NV not so crushed since they had similar laws already on the books, CA would’ve been totally crushed.  Plus the fact that D solicited business in CA.

5. Comparative Impairment and Policy-Selecting Rules – which ever juris is MORE impaired is the one who’s laws are applied.  
6. Principles of Reference – 
a. Cheapest cost avoider – who purposely availed themselves?  Could they have easily avoided liability?  How could CA in Harrah’s Club avoided drunk drivers coming from NV?

v. Distinguishing IA and 2R
1. Formal Differences:

a. General – may reach different results – Tooker.  May be times when they reinforce each other, a possible overlap but no necessary identity between them.

b. IA – none of the presumptions that give the 2R its distinctive flavor.  Designed to get away from characterization all together.  Directness, honest intellectual approach.  IA does what 2R does indirectly.  2R puts a premium on a case based on what label is put on it.

2. In Boy Scouts – why do they get the protection of NJ after having moved to TX?  Vested Rights?  At what time do the rights vest?  At time of incident, time of decision, time of suit?  To be consistent with IA, we need to decide things at the time of decision – very pro D.  No state that’s adopted IA has fully resolved WHEN they’ll decide the time of the interest – each choice has a heavy price.

e. Better Law Approach

Laflar: Better Rule 


1.  Predictability of results


2.  Maintenance of interstate and international order


3.  Simplification of the judicial task


4.  Advancement of the forum’s governmental interest

5.  Application of the better rule = looks at the competing laws and applies the preferred law. This is an objective approach. It does not look at the preferred parties, which would be a subjective approach. 

i. Choice-Influencing Considerations and the Better Law
ii. Milkovich v Saari – MN will not apply a foreign guest statute.  (2 citizens of Canada, with a guest statute, injured in accident in MN.  P sued D in MN; MN court applied MN law because it was the “better rule” to allow passenger to recover against a negligent driver).
1. Could’ve been a false conflict – based on domicile.  But the policies of MN created the false conflict.  

2. Predictability of Result – doesn’t really have a place in torts.  Although planning for accident is a crucial part of insurance companies, and businesses that rely on insurance.

iii. Jepson v. General Casualty (MN) – P hurt in AZ, domicile in MN where he was insured.  MN allowed insurance stacking, ND didn’t.
1. Leflar – court’s decide is a wash, no better law.  SC tells lower courts, don’t try to convert cases into mechanical rules, apply the methods – 5 factors of leflar.  They couldn’t decide between the laws, so just went with ND law – so the issue of stacking became moot.
f. Problems of Old and New (Depecage, Renvoi, etc.)

i. Depecage – the process of chopping up issues in a case and applying different forum’s law to each issue.  Modern Approach – while the difference between the wording of statutes may be fairly subtle, what ever choice of law we apply – we should only choose the law of one state.
ii. Renvoi -
1. Pfau v Trent Aluminum – forum’s guest statute would bar the case, but P and D’s home states would’ve allowed it.  Court abandons 1R lex loci rule.

a. Holding - A state’s substantive law may be applied without its CoL rules also being applied.  (2 schoolmates of a school in IA involved in a car accident.  P was a resident of CT and D a resident of NJ.  Court would not apply the doctrine of renvoi because it would bar P’s recovery)
b. Looking at the other state’s CoL rules would tell you how INTERESTED each forum is, and the strength of their commitment to policy.

2. Restatement – 1st and 2nd – whole renvoi position (in re schneider) – would approach a CoL problem as the foreign court would.  If the foreign court refers back to the forum law – including it’s CoL, which would then refer it back to the foreign court – the forum should accept this “final bounce back” to the extent of the foreign state’s internal law.  The local court usually ends up applying the foreign juris internal law – same result as if it had rejected renvoi.
3. The Renvoi Problem

a. Definition – the forum state MUST apply the WHOLE (including its choice of law) law of a state, both the substantive law and the conflict of law rules.  NOTE: Generally not used except for causes of action involving property and validity of marriage.

b. Where renvoi might ultimately lead the forum to apply its own internal law, it could be used as a means of avoiding the application of foreign law.   

c. FTCA – Federal Torts Claims Act – in choosing applicable law – the WHOLE law of the place of negligence controls (Richards v US).  NOTE – FTCA has its own built-in renvoi.  

iii. Rules v Standards -
1. Paul v National Life – Car accident, guest statute – the doctrine of lex loci should not be abandoned.  (Court did not follow govt interest test, but followed 2R and applied WV law because ID law was repugnant to their own policies).
a. Even though the court goes with lex loci, they back it up with IA.  Public Policy escape device works here and trumps the 1R approach that they don’t really want to apply.
iv. Complex Litigation -
1. General – in addition to meeting all other requirements of a class action, the party that wants certification must show that common principle of law predominates.  (in recent years, choice of law kills most complex litigation).
2. Bridgestone – claim was for financial loss not for injury.  While DC was willing to take the case, using lex loci to govern K and Tort claims, CA said it was unmanageable and killed the claim.

3. Tobacco – P’s and injury in all 50 states, but most of D’s HQ in NY.  Court was concerned that without a centralized forum, P’s harm wouldn’t be addressed.  CoL is to promote the  most efficient result of law.  Weinstein’s granted cert – said that the causative effect mostly in NY and that punitive damages have more to do with cause than compensating victims.
4. Contracts – there may be a solution if the contract already stipulates a single forum, then class cert becomes easier to get.

5. In Re Air Crash near Chicago – very complicated – read the case, and print out class notes, have it as a separate handout.
a. Punitive Damages – go to the cause so P’s home doesn’t matter.  

b. Principle Place of Business – court says this is the main concern to prevent further similar act.  In this instant, court had 2 diff D’s and couldn’t resolve their laws, so it went with forum law.  

c. Court then manipulates various doctrines, once they’ve decided that they want forum law to apply, to get all other actions to have ended up in IL.

6. Agent Orange Cases – Weinstein – responsibility for coming up with a compensation regime rests with congress, but they didn’t do anything in this case.

a. Given special situation – under any approach – each state would’ve probably applied the same federal common law.

b. National Consensus Law – kind of convergence – see end of outline for more on class notes.

c. Weinstein’s “Brilliance” – scares P’s and D’s alike, to settle instead of going to court.   

C. Constitution and Choice of Law

a. Limits of Legislative Jurisdiciton

Can a forum apply its own law?

	YES
	NO

	· Alaska Packers

· Allstate

· Pacific Employers
	· Home Insurance

· Bradford Electric

· Shutts


i. General Approach:

1. Constitutional Limits:

a. Is the forum’s application of it’s own law forbidden by the Due Process Clause; or 

b. Is application of another state’s law required by the Full Faith and Credit Clause?

c. Unless the forum has NO CONTACTS, the answer to both will generally be NO.

2. Federal / State

a. Where a federal right is involved, federal law applies.  Where no federal right is involved (diversity cases), the federal court must apply STATE law as well as state CoL approaches when OUTCOME DETERMINITVE.  
3. TEST – Two Prongs:

a. Fairness – 
· Home Ins – concerned with unfair surprise to one of the parties.

· Quid pro quo – home ins did NO business in TX, so qpq was not satisfied.  If they got the benefit of a states law, it seems more fair to subject them to the burdens of the state.

b. State Interest – CA had enough interest, wehre NH didn’t.

· State interest has to be legitimate.  Can only have an interest that is constitutional, some substantive test of constitutionality.

· Has to be implicated.  An actual policy behind the law in conflict has to be at stake.

ii. Due Process

1. Home Ins v Dick – It is a violation of Due Process for a state to apply it’s forum law where the ONLY contact it has with the problem being litigated is that it is the forum.  Therefore, if ALL the other K’s are with anotehrs tate or states, the forum cannont constitutionally refuse to make reference to the appropriate foreign law.  (Forum court prevented from applying its own law because contract specified a limitation period and transaction nor parties had any contract with the forum (TX).
a. For a state’s substantive law to be selected in a constitutionally permissible manner, that state must have a significant contact or significant aggregation of contacts, creating state interests, such that CoL is neither arbitrary nor fundamentally unfair.
b. Rationale – to prevent a result that neither party could have reasonably foreseen or intended.  

2. Due Process and Choice of Law

a. Due process CANNOT be invoked to compel the forum toapply some particular foreign law.  Affirmative CoL rules are required.
b. As long as the forum state has any reasonable relationship to the parties or the cause, it may reject all foreign law in favor of its own loaw.  Only where there are no such contacts does due process impose limits.

iii. Full Faith and Credit

1. Article IV §1 – req that each state give “full faith and credit” to the “public acts, records and judicial proceedings” of every other state.  The question is the extent to which this limits the CoL rules that a state may adopt.

2. Definitions:

a. Judicial Proceedings = judgments of sister state courts, also construed to include some quasi-judicial state tribunals (workers’ comp awards).  However, the SC has not yet indicated the extent to which awards by other admin agencies and tribunals are entitled to FFC.

b. Public Acts = both statutes and case law of other sister states.  
3. Bradford Electric v Clapper – WORKERS COMP – initially it appeared that FFC req’d forum court in WC cases to apply the law of the place of employment.  EE and ER lived in VT, accident and forum in NH.
a. FF&C req’d app of VT law, not doing so would have severely impaired policy of VT while not significantly furthering NH.

b. FALSE CONFLICT – P and D from VT, should just apply VT law, see Neumeir Rules.
4. Alaska Packer v Industrial Acc Comm – WC REVISED – upholds reference to other laws where the interest of the place of employment (AK) was outweighed by the interest of the place of injury.   EE hired in CA to work in AK, sued in CA.  K terms were for AK.

a. CA law said you couldn’t K away your rights to another state.  

b. BALANCING TEST – every state is entitled to enforce in its own court its own statutes.  One who challenges must prove with rational basis that the foreign forum is superior. 
5. Pacific Employers v Industrial Acc – WC REVISED – upholds a reference to other laws where the interest of the place of employment was outweighed by the interest of the place of the claimant’s residence.
6. State Interests and the Constitution

a. FF&C does not compel the forum to adopt and apply the laws of other states in every case.  In complex litigation it may be impossible to apply every state’s laws ► lots of room to judicial discretion

b. Just as above – a forum may apply its own rules of law as long as SOME REASONABLE relationship exists.

c. Bradford – shows us that while there may be enough contacts to survive due process, still need more for FF&C.  Bradford didn’t just rest on Due Process because it didn’t go to cause of action, but to a defense.  Not unfair surprise, because of sufficient contacts.
d. A rigid and literal enforcement of FF&C would lead to an absurd result, that a forum would always be forced to apply the law of the other state involved.  

e. DICK – standing alone is inadequate application of forum state’s laws.

f. YATES – post-occ change of residence to forum state – standing alone – was insufficient to justify application of forum law.

iv. Convergence

1. Allstate v Hague – for a state’s subst law to be selected in a constitutionally permissible manner as applying in a particular case, that state must have a significant contact or significant aggregation of contacts, creating state interests, such that choice of its law is neither arbitrary nor fundamentally unfair.  (widow of WI resident allowed to recover $45k (3 x $15k) from ins co in suit filed in MN)
2. Phillips Petroleum v Shutts – reaffirming of Hague test.  Majority of the Court held that a KS court’s application of KS law to all claims in a class action suit involving interest payments on suspended royalties arising from the sale of natural gas violated due process, because over 99% of the gas leases and about 97% of the P’s had NO connection to KS, and their own home states had conflicting laws.
3. Minimum Contacts and Choice of Law - 

b. The Obligation to Provide a Forum

i. Huges v Fetter – SC held invalid a forum statute that withdrew juris from its courts to hear wrongful death actions arising under foreign statutes.  The court ruled that “at least were ALL elements of the wrong occurred in the sister state, the forum cannont refuse to recognize the exist of a cause of action created under that state’s statute.”  WI was not allowed to refuse to hear the wrongful death action that arose under IL statute – they MUST provide a forum.
1. FF&C does limit the use of local public policy as a DEFENSE to the application of foreign law.  National interest in uniformity of decisions and the policies behind res judicata are held to outweigh local public policies against app of FF&C.

2. WI could have refused to hear ALL wrongfull death actions arising anywhere, but because they allowed them GENERALLY, they couldn’t discriminate against similar foreign causes of action.

ii. Equal Protection Component of FF&C - 
iii. Tennessee Coal v George – a transitory cause of action can be maintained in another state, even though the statute creating the cause of action provides that the action must be maintained in local domestic courts.  (Nevada(D), sued in a CA court, contended that the court must respect Nevada’s SoL on damages).
1. Discrimination against foreign forums and keeping cases at home.  Results – state’s CAN’T try to limit cases to their own forums.

c. Unconstitutional Discrimination in the Choice of Law

i. Supreme Court v Piper – invalidated a NH law that all lawyers who were members of the NH bar must be residents of NH.  
ii. Hicklin v Orbeck – AK may not require employers in the pipeline project to prefer resident over nonresident EEs.  

iii. Unconstitutional Disc in Choice of Law – 
1. P&I and EPC guard against the application of forum law when that law discriminates against an out-of-state party unless the distinction exists for a legitimate purpose.

a. EPC – applies to “persons” may be invoked by corporations

b. P&I applies to “citizens”

D. The Recognition and Enforcement of Foreign Judgments

a. Resjudicata: Domestic Policies on Finality
i. Fauntleroy v Lum -  A judgment rendered by a court of competent jurisdiction in one state is entitled to FF&C in another state notwithstanding any errors of law in the judgment or the fact that the underlying cause of action is prohibited in the second state.  (judgment in state A resulting from the litigation over an illegal gambling K must be enforced in state B even though the K itself violates public policy in State B).
1. It doesn’t matter if State A misapplied State B’s law and came out with the wrong judgment, State B must still honor it.  The only way to fix it is to go back to State A and point out the mistake.
ii. Yarborough v yarborough -  CHILD CUSTODY EXC – Child support obligations may NOT be relitigated in one state when a final order has been issued in another state.
b. Full Faith and Credit to Judgments
i. Requirements:
1. Must be rendered by a court possessed of good jurisdiction
2. Must be a judgment on the merits
3. Must be a final judgment
ii. NO DUTY to recognize if:  rendered while lacking personal jurisdiction
iii. SUPPORT JUDG – are generally on the merits.  Rare that they are fixed and final, if they are unmodifiable under the law of the forum, they should be final in a subsequent forum.  To treat them o/w would deny FF&C.
1. ALIMONY and SUPPORT – generally modifiable where rendered.  This means any court with PERSONAM juris may alter.
c. Judgments and the Interest of the Forum
i. Thomas v Washington Gas Light -  A state has no legitimate interest in preventing another state from granting a supplemental compensation award when that second state would have had the power to apply its worker’s compensation law in the first instance.
1. Generally, workers’ comp is an admmin tribunal, not a court of law.  Therefore there are questions whether it falls under FF&C.
2. Thomas OR magnolia nd recast McCarting – portray it as an interest analysis case – DC’s interests weren’t strong enough to trump V
a. 7 justices allow F2 to revisit the judgment inspite of FF&C
b. 2 justices believe McCaring was poorly reasoned
c. 6 justices agree McCartin sucks
3. How the Justices Worked Out
a. 6 – think McCartin is wrong, they want to reopen the case and make an exception for workman’s comp
b. 7 – think Magnolia is wrong
c. 5 – think that IA under FF&C can’t be trusted
d. OVERWHELMING MAJORITY willing to interpret FF&C as NOT precluding a supplementary award.
ii. McCartin – usually, workers’ comp tribunals are limited by statute to consider only causes of action that arise in their juriss, and to the application of local laws.  Hence, the only rights the tribunal has the power to decide would be those that arise locally.  All other “rights” the P would appear to have might “survivie” the tribunal’s decision wehtehr or not it favored the P.  At least this seems to be the view of the SC, absent “unmistakable language” that extraterritorial “rights” were before, and hence concluded by, the Forum 1 tribunal.
1. F1’s worker’s comp law should NOT be interpreted to preclude subsequent laws unless it contained UNMISTAKABLE LANGUAGE.
2. Typically, courts go with McCartin interpretation – that Forum 1 tribunal has decided only “rights” arising under its law, so that subsequent supplementary awards (not DUPLICATE awards on the same cause) are possible without violating FF&C.
iii. Magnolia – The “unmistakeable language” rule seems like an invitation to a state’s legislature to legislate extraterritorially.  That arguably is beyond its substantive due process power.  Conversely, the legislature certainly has the power to dictate the DOMESTIC “effect” of its court’s judgments.  If the legislature requires that the P plea before the tribunal all his rights, wherever conferred, and treats the administrative judgment as the equivalent of a judicial determination, then future awars on the same cause appear foreclosed by the doctrine of res judicata.  
1. worker’s comp laws PRECLUDE judgments in other states – FF&C.
d. Limitations on Full Faith and Credit
i. Durfee v Duke -  LAND TABOO - JURISDICTIONAL REQ’S – a judgment is entitled to FF&C, even as to questions of juris, when F2’s inquiry discloses that those questions have been FULLY and FAIRLY litigated and FINALLY decided in the court which rendered the original judgment.  This was an issue as towards Quiet Title to Land – for some reason it doesn’t fall under the land taboo – probably because it was a land issue that wasn’t clear as towards whether it belonged to F1 or F2.  If it clearly was ONE forum’s land – then the land taboo is implicated. 
1. Exception of sorts to Land Taboo – If ALLL the parties are before the court, even a non-situs court can settle the rights and obligations as between and among the parties in a proceeding in personam.
e. Foreclosure of Jurisdictional Issues
i. Clarke v Clarke -  Land Issues TRUMP FF&C – Under the traditional rule, all rights are deemed to be “created” by the law of the situs.  To enforce those rights, the forum court myst therefore refer to the law of the situs.
1. Renvoi – the policy favoring reference to the law of the situs is so strong that courts usually apply the “whole law” of the situs, including its conflict rules.  Court will decide the issue as if they were sitting in the situs.
2. H was decreed in F1 to give land to W, but he sold to 3.  In F2 they didn’t give FF&C to F1 because 3 wasn’t a party and land was in F2.  If 3 was a party, then it’d be more like Durfee.
ii. Fall v Eastin -  A court need not respect a judgment of another state purporting to affect title to land located in the state where the judgment is sought to be enforced.  (court in State A tried to xfer title to land located in B, it CAN’T).
1. The traditional view is that F1’s decree is not entitled to any FF&C in F2, so that F2 is free to fully relitigate the matter.  Only the situs has subject matter jurisdiction to affect title to local lands.  Rights in local land are of such paramount importance that local courts will not give res judicata or other effect to a foreign decree pertaining thereto.
2. REASON – to protect 3rd parties who rely on the recording system of the situs.  This explains why the non-situs court cannot affect title to situs land.
3. F1 can’t DIRECTLY affect land in F2, but they could’ve held H in contempt in F1 until he gave title to W.  This INDIRECT effect is permissible.
f. The Land Taboo
i. Worthley v Worthley -  NOT FINAL judgment is entitled to FF&C – where a judgment is RETROACTIVELY modifiable, or where FUTURE installments are modifiable, the F1 decree is NOT final.  It is therefore suggested that F2 need not give FF&C in tehse circumstances.  
1. However, there is no reason why F2 should not recognize such an F1 judgment and give it the same effect as it has in F1: if F1 would modify, F2 should modify the decree itself using F1’s standards.

2. F2 can do whatever it wants, SO LONG as they give both parties a hearing.  

3. EQUITY – contrary to tradional approach, modern approach extends FF&C to Equity Decisions.

g. Non-Final Decrees
i. Baker v General Motors -  Equitable decrees are entitled to enforcement as final judgments in FF&C.  Injunction in F1, in which F1 refused to modify, but now F2 wants to modify it to allow P to testify in court.
1. SC – Enforceability of an injunction is different than the recognition of it.  Enforcement DOES NOT travel into other states.
2. While I understand this decision – I HATE it too.  
ii. DOMA – Defense of Marriage Act – no requirement to recognize marriage of another state – specifically wrt same sex marriages.
h. Equitable Decrees and the Obligation to Enforce Sister-State Judgments
i. Allen v McCurry -  Does 1738 (FFC Statute) have preclusive effect over 1983 (cause of action for civil rights violations)?  
1. ???????
i. State Judgments in Federal Courts
j. Congressional Implementationj of the Full Faith and Credit Clause
i. Matsushita Electric v Epstein – A federal corut may withhold FF&C from a state-court judgment approving a class action settlement simply because the settlement releases claims within the exclusive jurisdiction of the federal court.
1. TWO STEP PROCESS
a. Look at state law to see what it’s preclusive effects are.  F1 continues to be the measure of FFC in F2, doesn’t matter that F2 is a federal court (p526 footnote)
b. Did the federal statute in question IMPLICITY repeal or amend 1738 FF&C?  Very hard to find a repeal in this way.
2. Preclusion doctrines DO NOT change where fed courts have EXCLUSIVE juris as opposed to concurring jurisdiction (as in the 1983 civil rights case).
a. So, while state court couldn’t have decided if P violated SEC rules, they DO have the authority to approve a settlement.
ii. Defense of Marriage Act v. 1738 – Marriage means only a legal union between a MAN and WOMAN, Spouse refers only to a person of the opposite sex.
1. Marriages in VT and HI probably won’t have to be recognized in other states.  
k. Settlement and Claim Preclusion
E. Special Settings and Recurring Problems

a. Federal-State Conflicts

i. The Erie Doctrine

1. The only way a federal court will not apply state law is if a federal law controls.  The Federal Common Law exception will control if there is a federal interest involved that requires a uniform result.

2. Law Applicable in Federal Courts -  

a. Erie v Tompkins -  State law governs substantive issues.  (In a personal inj suit, federal district court trial judge refused to apply applicable state law because such law was “general” (judge made) and not embodied in any statute.  While federal courts may apply their own rules of procedure, issues of substantive law MUST be decided in accord with the applicable state law, usually the state in which the federal court sits.
· Admiralty Law – we defer to federal law – because it’s in the const.

· Federal Question – if there’s a statute, const on point, then we defer to federal.

· Alien Tort Claims Act – we apply a national standard to international law issues.

· Two parts of Erie

1. Federal courts have no inherent law making power and can only act if the federal const or congress authorizes it

2. Diversity clause itself doesn’t empower congress to make subst law or to delegate power to the federal courts.

· Subst v Procedural

1. For Erie purposes, fed courts apply state law to substantive issues (outcome determinative, avoid forum shopping) but not to procedural issues.

3. Outcome Determinativeness -  

a. Guaranty Trust v York -  Outcome Determinitive Test – High Watermark of Deference to State - does it significantly affect the result of litigation for a federal court to disregard a law of a state that would be controlling in an action upon the same claim by the same parties in a state court?
4. Byrd Balancing -  

a. Right to Jury – is a 7th  A matter of federal law.

b. Balancing of Federal and State Interests – countervailing considerations inquire whether, as a matter of POLICY, federal or state law should apply in circumstance where it is permissible to apply either.  

c. Byrd v Blue Ridge Rural -  Countervailing Considerations –  Tries to Blunt the Powerful Deference to State - the issue was whether the P was the D’s statutory employee for purposes of the application of the state worker compensation act.  Under state law, this question was to be decided by the court, but the SC held that, as a matter of federal law, the issue should be decided by the jury.  Although doing so might affect the “outcome” of the case, the court said that “there are affirmative countervailing considerations at work here.  The federal system is an independent system for administering justice to litigants.  An essential characteristic of that sytem is the manner in which, in civil common law actions, it distributes trial functions between judge and jury.

5. Erie and the Federal Rules of Civil Procedure -  
a. Hanna v Plummer -  FRCP derive their authority from another statute, Rules Enabling Act.  That in turn, IS based on federal lawmaking authority and carries congressional power to make rules for the court.  Therefore powers the courts, within uncertain areas between substance and procedure, to rationally classify it as either.  
· State req’d service to person, Fed allowed service to wife.  
· Where they apply, FRCP take precedence over inconsistent rules of state law in diversity cases.  
· Evidence Rules are similar.
· Outcome Deter – labels aren’t enough, must go into the details.  Anything can be outcome det if you look at it the right way.  
· Court effectively immunized FRCP from any Erie based attack.
b. Sibbach - If there’s a “good faith procedural reason” it would pass, despite any substantive effect.  
6. Interpreting Rules of Procedure -  
a. Walker v Armco Steel – does SoL start to toll under state rules or federal rules?  (federally, it stops upon filing an action, state law stops upon service of notice).  Looks pretty clearly to be procedural.
· Congress can amend a rule so it trumps state so long as it does so EXPLICITLY
· Federal Rule applies only where there is a DIRECT CLASS between federal and state law.  Such a clash must be determined by taking account the intended function of the Federal Rule.
7. Byrd Redux -  
a. Gasperini v Center for Humanities -  what standard do we use when reviewing a lower court’s decision?  Argues that 7th A – no fact tried by jury shall be reexamined except by the rules of common law of the state it sits.  
· Substantive – how much the courts can award.  Not much diff than a flat statutory cap – which under Guarantee would lead to disparative recoveries.
· Procedrual – because it’s a direction to the AC on how to review a case.  
1. Might lead to a little forum shopping.
· Countervailing Federal Policy – may override the forum choice effects of applying state law.
· Not necessarily compelled by Byrd because byrd was an either/or decision – where here there’s more of a balance.
b. Semtek v Lockheed Martin -  whether the claim-preclusive effect of a federal judgment dismissing a diversity action on SoL grounds is determined by the law of the state in which the federal court sits.
· Summary Judgment “dismissing on the merits” can’t be res judicata, because the actual merits of the legal issues weren’t tried.
· SC – where CA dismisses on SoL there IS NO federal interest.
8. Now What? -  
Diversity Cases

	State Law
	Federal Law

	
	Swift (1842)

	Erie (1938)
	

	Guaranty Trust (1945) – state laws are important to the litigation as far as being outcome determinative.
	

	
	Byrd (1958) Does the choice of law affect the choice of forum?  Is there some countervailing federal policy (like the allocation bet judge/jury).  

If the answer to 1 is yes, and 2 is no ► state law controls.

If the answer to 1 is no, and 2 is yes ► federal law controls

Difficult question is 1 and 2 are yes ► that is Byrd itself.  



	
	Hanna (1965) immunizes FRCP from an Erie type attack.  If FRCP is consistent with REA and Constitution, then it applies – regardless of contrary state law.  Deals specifically with FRCP.  It is that which creates a fork in the road

	Walker (1980)

Ragan (1948)

Cohen (1949)
	

	
	Burlington Northern (1987) Anything coming within the REA – 1. Is it sufficiently broad to cause a direct collision with the state law?  2. Rule must then be applied if it represents a valid exercise of congress’ rule making authority which originates in the const via REA? P681

	Gasperini (1996) -


ii. Federal Courts / State law

1. Klaxon v Stentor  -  federal DC must apply the CoL rules of the state in which they sit when deciding a case based on diversity.  
2. Wrinkles to Klaxon:

a. When a diversity case is xferred on forum non conveniens grounds, the substantive law to be applied remains the same. (Van Dusen v Barrack)

b. When a party initiates the xfer of an action, the transferee court must follow the CoL rules applied by the transferring court.  (John Deere)

3. Choice Among Confllicting State Laws Under Erie -  
iii. State Courts / Federal Law

1. State-Court Enforcement of Federal Law -  

a. Testa v Katt -  federal cause of action created a treble damages in state or federal courts.  State said they didn’t have to enforce penal laws of federal court:
· Higher duty to federal laws as opposed to sister states.

· US is supreme law of land, Judges in EVERY state bound by anything in the constitution.  When congress establishes a policy for all – the policy is as much the policy of a state, as if the act had emanated from its own legislature.

· States MUST hear the issues that federal govt has enacted.

b. Dice v Akron  -  
b. International Conflicts

i. General

Five Traditional Basis for a Country to Apply it’s own law:

· TERRITORIAL – based on the place where the offense is committed.  A state can apply its own laws to anyone within its jurisdiction.

· NATIONAL – based on the nationality of the actor.  A state can generally apply its own laws to its citizens wherever they may go.  Right of US to serve a subpoena on citizens wherever they may go.

· PROTECTIVE – based on whether the national interest is injured.  Jurisdiction based on whether the national interest is injured.  Been construed narrowly to avoid it from being applied broadly.  

· It is notoriously easy to find a national interest.  Strictly construed to cover only offenses directed against the security of the state or other offenses threatening the integrity of the govt functions that are generally recognized as crimes.

· Per Se Crimes:  Espionage, counterfeiting of the state’s seal or currency, falsification of official documents, as well as perjury before consular officials, and conspiracy to violate the immigration or customs laws.

· Problem is – what do you do with the whacko paranoid state that finds a threat everywhere to its inherent security?  What if NKorea found Microsoft posed a threat to their security?   

· UNIVERSAL – jurisdiction any forum .  For offenses known internationally to be especially offensive and that would impact the rest of the world.

· Common concern amongst states to try the perpetrator, even if commited outside their territory, by one not their own national.  The fact is there are some crimes SO dangerous that every state has an interest in prosecution even if their only connection to D is that the D happens to be in their state at the time.

· PASSIVE PERSONAL – based on nationality of the victim.  Somewhat controversial.  Until recently, we’ve rejected this basis.  

· Not generally accepted for ordinary torts…  Where nationality was the TARGET of the wrong, passive personality may suffice.  Like when terrorists pick out US Citizens BECAUSE of their citizenship, then it might be ok. 

· The fear is that it could lead to some indefinite criminal liability.  That we’d lack notice to some foreign laws that are being applied to us.  If traveling abroad, we would have notice and could control the effects of our conduct and where fealt.  

· The problem of notice – less of a problem in the terrorists setting, because terrorists are presumed to know that what they are doing is illegal.  

PER SE CRIMES:  espionage, counterfeiting of the state’s seal or currency, falsification of official documents, as well as perjury before consular officials, and conspiracy to violate the immigration or customs laws.

FOLEY BROTHERS PRESUMPTION – against extraterritorialims – Legislation of congress, unless a contrary intent appears, is meant to apply ONLY within the territorial juris of the US.  This canon of construction is a valid approach whereby unexpressed congressional intent may be ascertained.

Restating the circumstances in which US Law would be applied.

§402 of Restatement 3rd of Foreign Relations Law

· Subject to §403 – a state has jurisdiction to prescribe WRT:

· 1.  (a). conduct that, wholly or in substantial part, takes place within its territory; (b) the status of persons, or interests in things present within it’s territory; (c) conduct outside its territory that has or is intended to have substantial effect within its territory.

· 2. the activities, interests, status, or relations of its nationals outside as well as within its territory; and

· 3. certain conduct outside its territory y persons not its nationals that is directed against the security of the state or against a limited class of other state interests.

· Govt’l interest towards secure currency, sabotage.

· Limited Class of other State Interests – might cover universality, or passive personality.

· US has resisted passive personality because it exposes us citizens abroad to laws they have no notice of.  The US has started to moderate this policy, especially wrt terrorism.

§403 – Limitations on Jurisdiction to Prescribe – p750

· 1.  Even when one of the bases for jurisdiction under 402 is present, a state may not exercise jurisdiction to prescribe law WRT a person or activity having connections with another state when the exercise of such jurisdiction is UNREASONABLE.  

· Tempting to say judge is going to make it up as she goes along.

· But we have an attempt to define a multifaceted factor.

· 2.  Whether exercise of jurisdiction over  a person or activity is unreasonable is determined by evaluating all relevant factors including – first applied in Timberlain:

· a. The link of the activity to the territory

· b. Connections, such as nationality, residence, or economic activity

· c. Character of the activity to be regulated, importance of the regulation to the regulating state..

· d. Existence of justified expectations

· e. Importance of the regulation to the international political, legal or economic system

· f. Extent to which the regulation is consistent with the traditions of the international system

· g. Ext to which another state may have an interest in regulating the activyt 

· h. Likelihood of conflict with regulation by another state

· Reducing international friction by giving some room for the operation of foreign laws.  Not charity, and not obligation.  But some sort of gravitational force that requires the courts to take seriously the concerns of other states.

· 402 in combo with 403 tells judges NOT to exercise jurisdiction if UNREASONABLE which is determined by this laundry list of reason.

· Reminiscent of §6 of 2nd Rest of Conflicts – most sign relationship.  And like §6 – requires judges to make determinations that may beyond their training.  

§404 – Universal Jurisdiction to define and punish certain offenses

· A state has jurisdiction to define and prescribe punishment for certain offences recognized by the community of nations as of universal concern, such as piracy, slave trade, attacks on or hijacking of aircraft, genocide, war crimes, and perhaps certain acts of terrorism, even where non of the bases of jurisdiction indicated in section 402 is present.

ii. Extraterritorial Jurisdiciton -  
1. Limits of Legislative Jurisdiction in International Law -  

a. United States v Unis -  An airline hijacker may be prosecuted by the federal government even if the hijacking’s only connection with the US was the presence of Americans on board.  
· SC – Universal Principle – some offenses so heinous that would impact the rest of the world. Found support in three recent treaties:

1. Tokyo Convention, Hague Convention, and Montreal Convention – explicitly rely on principle of universal jurisdiction.

· HEINOUS = 

1. Serial Murder?  Probably not recognize Intlly

2. Piracy = 16th and 17th century, yes

2. Moderation in the Extraterritorial Application of American Law -  

a. Equal Employment Opportunity Commission v Arabian American Oil Co -  presumption against extraterritoriality – US P working for US ER overseas, tries to sue under the EEOC for discrimination.  
· SC – long standing tradition that legislation only applies in CONUS unless contrary intent appears in the legislation, explicitly.  Court decided that the “alien exemption clause” necessarily meant that congress didn’t mean for it to apply overseas.  
· Assumption – congress KNOWS how to place high seas within the juris reach of a statute – therefore they should do a more clear job when it’s their intent.
· False Conflict – P & D from same state – why not just apply home’s law?
b. Foley Brothers – presumption so strong, that even broad language that regulates “commerce” and expressly refers to foreign commerce, DOES NOT apply.
3. Antitrust and Extraterritoriality -  

a. Hartford Fire v CA -  Comity – In some legal areas (antitrust), the SC has allowed a fairly aggressive application of US juris and law, at least where the effects in the US of private action in foreign countries are “substantial and foreseeable.”  

· A DC should not decline to exercise juris on the grounds of international comity where there is no true conflict between domestic and foreign law.  (foreign ins companies seek dismissal from suit filed by CA plaintiffs carrying commercial ins, based on international comity because their conduct, limiting coverage for pollution-related risks, was not prohibited by british law).

· Sherman Act applies to foreign conduct that was meant to produce and in fact DID produce substantial impact in the US.

· Act was lawful in Britian, but not a true conflict because it was possible for the D’s to be within the limits of BOTH US and UK law at the same time.

· DISSENT – Scalia – McCarran-Ferguson Act permits state regulation to OR the Sherman Act in the insurance field.  It can be read to mean that the federal interests are WEAK when another govt has crafted its own regulatory scheme.

b. Timberlain Lumber – One of 1sst to adopt the jurisdictional rule of reason.  Seven factor test to see if US is going to apply extraterritory – see above in GENERAL.

4. Note on the Extraterritorial Application of Securities (and other) Laws -  COMITY:
	US
	UK
	Comity

	Prohibits
	Allows
	No Conflict – no need for comity.

	Prohibits
	Required It
	Conflict – comity is triggered.

Where there is an ambiguity, the court will apply comity.  

There’s a certain irony in deferring in the name of comity, only those laws which uphold anticompet conduct.  That’s odd, shouldn’t we accommodate those laws which most closely approx our own and ignore the law when it conflicts with our own?

If the laws are in direct conflict, doesn’t that imply that the interests are the highest?

Conflict could arise in any meaningful sense where one prohibits and other requires.  Comity should have much broader play wherever there is any inconcistency.  It should always trigger comity with greater range of factors than the majority went with.




5. Extraterritorial Reach of the Constitution -  

6. US v Verdugo-Urquidez – Who Is Bound by the Constitution?  4th Amm against Search and Seizure by US Agents abroad does not apply to a noncitizen located abroad.

a. “person” and “the people” protected by the 4th refers to a class of persons who are part of a national community or who have o/w developed sufficient connection with this country to be considered part of the community.

· SUFFICIENT CONNECTION = PRIOR availment of the US law.  Not enough that D is being tried under US law.
b. Insular Cases – ONLY fundamental constitutional rights are guaranteed to inhabitants of Unincorporated Territories.  
7. Reid v Covert – UCMJ allowed the dependents of military folks to be tried by court martial while abroad – tried w/o a jury.  In Reid, there was an executive agreement – status of forces agreement – which spelled out the conditions under which our troops could be stationed abroad.

a. NOTHING in the Const authorized the military trial – so they had to be released.

b. US is a creature of the Constitution – it can only act in accordance with all the limits imposed by the Const.  When the govt reaches out to punish a CITIZEN who is abroad, the shield which is the bill of rights should not be stripped away.

8. Eisentrager – WWII enemy aliens abroad could not obtain writs of habeaus corpus in our courts on the grounds that their convictions violated the 5th A.

iii. Comparative Perspective

1. Mathias Reimann, Conflict of Laws in Western Europe -  
2. W v Ms. W -  
Act-of-State Doctrine – Essentially a negative doctrine, a name the courts have for not adj certain issues.

· If the doctrine applies, then the courts CAN’T adjudicate something.

· The deferenance at the heart of the matter can seem odd until you get familiar with it.  

· Opposite Public Policy Doctrine – where local public policy is violated.

· A doctrine at war with itself – judge made – where judges rule themselves incompetent to rule certain issues.  Though judges created this doctrine, they’re also hostile to it.  

Classic Formulation – Underhill v Hernandez

· Every sovereign state is bound to respect the independence of every other sovereign state, and the courts of one country will not sit in judgment on the acts of the govt of another done within its own territory.  Redress of grievances by reason of such acts must be obtained through the means open to be availed of sovereign powers as between themselves.

· The reasons for applying the doctrine, don’t kick in when there’s NO GOVT to offend.

3. Civil Codes and Choice of Law -  
iv. Act-of-state doctrine

1. Banco Nacional de Cuba v Sabbatino -  Fountainhead of Act-of-state doctrine – Cuban Govt reappropriated all land and took the income from sugar sales away from the US corporation that originally owned the land.  They sued in US courts to get the money owed from the sugar sale (it was diverted by the 3rd party to the original land owners).
a. SC – AoSD does not permit US courts to review the acts of a foreign govt.  They must presume the validity of this foreign govt’s act and so the P prevails.  Cuba successfully used our court system when we didn’t even recognize them as a govt!
b. Judicial branch will not examine the validity of a taking of property within its own territory by a foreign sovereign govt, extant and recognized by this country at the time of suit, in the absence of a treaty or other unambiguous agreement regarding controlling legal principles, even if the complaint alleges that the taking violates customary international law.

c. AoSD – is NOT SO POWERFUL that mere legislation can’t override it.

· Helms Burton Law – which followed this decision prevented the courts from being used by similar countries again.

2. Kirkpatric v Environmental Tectonics – 2 US CO’s competing for a Nigerian contract.  1 company bribed a Nigerian official to get the K.  
a. SC – unanimous decision – AoSD does not work on these facts.  Nigerian govt isn’t a party to this suit, and they aren’t suing to make the K invalid but for damages.  

b. PRIVATE ind can still activate the AoSD if one of the parties is acting in compliance with a governmental mandate that requires him to do so.

3. Judicial Cognizance of Foreign Acts of State -  
v. Recognition of Foreign Judgments

1. Hilton v Guyot -  foreign country judgments are not entitled to recognition under FF&C.   (does a foreign country judg for money, rendered against an American, would be entitled to recognition here)
a. Reciprocity requirement – state/federal courts usually just give reciprocity to foreign judg as if they were sister states.
The Hilton Dicta Summarized

· A foreign judgment is presumptively enforceable, so long as there was:

· Full and fair trial

· Competent jurisdiction

· Regular proceedings

· Adequate notice

· Impartial justice between aliens and citizens

· No prejudice in the court

· No prejudice in the laws

· No fraud in procuring the judgment

· No other special reason for denying comity

· Typically enforceable:

· Judgment in rem (adjudicating title to property)

· Foreign status determinations (confirming or dissolving a marriage)

· Foreign judgments as between foreigners 

2. Recognition of Foreign-Coountry Judgments -  
Standards laid out in the UFMJRA (p826)

· Primary engine of state to state harmonization.  

· Why should the state have any voice at all, let alone a dominant voice?  A state’s discretion should be at a minimum in matters having foreign policy implications.  Why is it in this one area that state to state dependency would be tolerated?

· Possibility for convergence in this body of law is strong since many states have adopted this. (29 states and DC)

· Defenses to giving affect to foreign judgment – §4 (not in the book)

· Mandatory Grounds for Non Recognition §4a: - A foreign judgment is not conclusive if:

· The judgment was rendered under a system which does not provide impartial tribunals or procedures compatible with the requirement of due process of law;

· The foreign court did not have personal jurisdiction over the defendant [but see §5]; or

· The foreign court did not have jurisdiction over the subject matter.

Personal Jurisdiction – §5

Discretionary Grounds for Non-Recognition §4b

· A foreign judgment NEED NOT be recognizd if

· The D in thej proceedings in the foreign court did not receive notice of the proceedings in sufficient time to enable him to defend;

· The judgment was obtained by fraud

· The cause of action/claim for relief on which the judgment is based is repugnant to the public policy of this state

· The judgment conflicts with another final and conclusive judgment

· The proceeding in the foreign court was contrary to an agreement between the parties under which the dispute in question was to be settled otherwise than by proceedings in that court; or

· In the case of jurisdiction based only on personal service, the foreign court was seriously inconvenient forum for the trial of the action.

Note:

· Differences between UA and Hilton:

· The distinction between mandatory and discretionary defenses

· Discretionary grounds include factors not present in Hilton (3-6 in §4b)

· UFMJRA – 4b3 – refers to public policy.  Also forum selection and foreign jurisdiction don’t exist in Hilton.

EXCEPTIONS TO FF&C

CAN be retried in F2

· Mistake in interpreting F2’s laws

· Fraud

· Land Taboo

· Default Judgments

· Lack of jurisdiction over subject matter was CLEAR

· Court was one of limited and not of general jurisdiction

· Question of Jurisdiction was not actually litigated

· Policy against the court’s acting beyond its jurisdiction is strong

· NO ROVING public policy exception to FF&C – equitable injunction in F1 does not have to be enforced in F2.

· Privity – parties not privy to F1’s decision can’t be bound by it. 

CANNOT be retried in F2

· Failure of jurisdiction in F1

· Fairly and Fully litigated Issues
· Gambling debts

· Child Support

Specific Class Notes:
In Re Air Crash Near Chicago

Facts:

· Douglas – D - MD corporation, MO principal

· Maintenance in OK

· AAir – D – NY or IL

Lower Court - IL:

· Used 2nd R – most sig relationship test – 

· MDC – punitive damages, AAir – no punitive damages

· Law = NY no punitive, MO punitive

	Missouri
	New York
	Texas
	CA
	IL
	OK

	· MDC PPB
	· AAir PPB1
	· AAir PPB2
	· MDC Conduct
	· Place of accident

· Forum
	· AAir Conduct

	· Punitive
	· No Punitive
	· Punitive
	· No punitive
	· No punitive
	· Punitive

	Choice of law regime

· 
	· 2nd R / Center of gravity for K’s
	· 
	· Comparable impairment
	· Most Sig Relatnship – turned into Most Sig Interst
	· 


Court tediously decides that IL law applies, because in every other situation – laws of conflicting states can’t be recognized and so IL should decide.

· Court starts with 

· Key point – P’s state should not matter when it comes to punitive damages.  Each P state’s interest would be satisfied by compensating the victim so punitive isn’t necessary to satisfy their interest.

· Punitive damages purposes are to deter bad conduct.  If you disallow punitive damages is to create an investment environment to companies.  So either of the D’s home states should be the most interested.

· Professor disagrees – feels there are some pro P policies, such as in the tobacco case – we HAVE to allow it in the interest of a just result.

· Court says it will only look to PPB or Conduct – which yields a tie WRT both D’s.  

· Court says that by choosing IL – it will break the tie – which is peculiar because IL is a 3rd less interested state.  

California actions:

· Court applies Comparable Impairment

· Decides that both D’s domicile states are equally impaired – look to IL, decides they have strong interests, on point, and there’s less slippage in IL – forum, and place of accident.

Court manipulates NY and MI choice of law regime to end up with IL.

Puerto Rico and HI – no choice of law, court assumes it would apply HI law (which bars punitives) – where the laws are the same there’s nothing to choose…

Long matrix of peculiarities, court decides that IL wins.

· Court says that they think this process would assist corporations to know where punitive damages would be determined, and so it would help predictability.

· What court is trying to do is find a one state solution to problem of punitive damages.

· Yesterday we talked about depecage – why couldn’t something like that work here?  Why couldn’t we allow some P’s to get money and not others?  It’s a multi state case, grownup world…  Hybrid results are fine.

· Fairness – you live where you live, and shouldn’t expect more than to be protected by the laws of your state.  More fair than if some P’s lose money because a 1 state law is applied.

In Closing

· It may seem like sloppy judicial acts, but is the result and motivation of a single state result so vicious.

· We could have a federal rule punitive damages of the state of D, if P’s are already compensated, then why not have punitives stuck in a state?  

Agent Orange
· 2 million veterans of Vietnam war sue manufacturers

· Judge Weinstein – federal common law should rule, but that gets rejected by Cir.

· Responsibility for coming up with a compensation regime should result with congress which did nothing.

· Judge’s assumptions for this case – wanted a 1 state solution, his simplifying assumption – wants to use a national consensus law formulated for this case – using a variety of different analysis to come to the conclusion that 

· Given the special facts of this litigation – under any approach – each state would probably apply the same law – federal common law, or national consensus law.

· Any soldier inj on foreign soil – if federal common law doesn’t apply – then how could any state choose federal common law?  But they could fall back on the national consensus law.  

· National Consensus Law – a kind of convergence, not as federal common law created by judges, a unifying law created by congress with gaps filled by judges, instead it’s a convergence of wills creating a national rule not created by national law.  Created spontaneously – creating a trend in which people essentially decide the same thing in the same way.

· No doubt that judge try to prove that choice of law is essentially the same, they figure that there’s so much play that they can avoid getting reversed by proving the results would’ve been the same regardless of which law was chosen.

· Judge says we could apply different methods

· 1st R

· Other modern approaches – 

· Substance of national concensus law is left undefined – strategically - 

Weinsteins Brilliance – scares P’s and D’s alike, to settle instead of going to court.  Maybe we don’t want judges to be that manipulative, but that’s the real world and maybe that’s what we want.

