Conflicts of Law Outline

I. Traditional Approaches to Conflicts of Law

a. Traditional Theory- Territorial Approach (1st Restatement, Beale, Vested Rights, lex loci)

i. History of Conflicts Law- Historically (European common law) territorial approach was used (Judge Story- 1st Restatement of Conflicts) currently, interest of states has evolved- dissatisfaction with rigidity.

ii. Vested Rights Approach (Beale)- localize events of multi-state, place in one state- For a foreign suit, although the act complained of had no force in the forum, it gave rise to an obligation, which follows the person, and may be enforced wherever the person may be found.  

1. criticism- adopt the law of the forum.  

2. Domestic rule of the foreign state- when a forum case comes to the forum, it should apply its own law but adopt and enforce as its own law a rule of decision identical, or highly similar to a rule of decision found in the system of law in force in the other country or state

iii. Disadvantages- potential for arbitrariness, injustice- why would the forum ever not apply their own life? 

iv. Tort- law of place where accident occurred

1. Place of wrong- use law of the state of consequences, not original wrong/ negligence- where did the force impinge on his body?

a. Each state has legislative jurisdiction to determine the legal effects of acts done or events caused within a territory.  

b. Laws of the state are intended to possess an exclusive sovereignty and jurisdiction within its own territory, and all persons who are resident within it and contracts made and acts done within it.  

c. Compensate P for the harm they suffered- 

d. Predictability- protecting reasonable expectations of the parties

e. Uniformity/ admnisterability

f. Discouragement of forum shopping

2. Where harm is done to the reputation of the person, the place of wrong is where the defamatory statement was communicated.  

3. Invasion of privacy- law of the jurisdiction where P was when his feelings were wounded.   

4. Exceptions to place of wrong test: 

a. If the wrong depends on the application of the standard of care, that standard should be taken from the law of the place of the actors conduct

b. A person, required, forbidden, or privileged to act under the law of the “place of acting” should not be held liable for consequences on another state.  

5. Problems with Territorial Approach:

a. Figure out where the injury occurred- look at localizing event- i.e reputation, trademark, mass tort case

b. Unfairness potential- see Carroll

c. Characterization/ escape devices

d. Renvoi

6. Alabama Great Southern Railroad v. Carroll

a. Train was owned by AL corp, negligent inspection in AL, Carroll is a resident of AL injured in MS

b. AL- employer liability- train was liable 

c. MS- fellow servant rule- insulated employer from liability by other employee’s negligence

d. Place of injury rule- Carroll’s right to recovery vested at time of injury, therefore MS law applies

v. Contracting

1. Miliken v. Pratt

a. ME partnership to purchase goods, done in MA  and mailed to ME

b. MA- married woman could not act as a guarantor

c. ME – allowed married women to act as a surety

d. Holding that contract was made in ME- because of dateline on contract, K was complete with receipt of guaranty

e. If a contract is completed in another state, it makes no difference whether the citizen of this state goes in person, sends an agent, or writes a letter, across the boundary lines between the two states.  

2. Place of Contracting

a. §311- Place of contracting- principal event necessary to make a contract occurs.  

b. §312- formal contract- effective on delivery, place of contracting is where delivery is made

c. §323- Informal Unilateral Contract- where the even takes place that makes the contract binding

d. §325- Informal bilateral contract- where second promise is made in consideration of first promise

e. §326- Acceptance from one state another- 

i. if acceptance is sent by an agent of the acceptor, the state where the agent delivers it

ii. by other means- state from which acceptance is sent.  

f. §332- Validity and Effect of the Contract- Determined law of place where contract was made (capacity, necessary form, consideration, requirements to make a promise binding, time and place where the promise is to be performed, character of the promise)

g. §358- Performance handled with place where contract is to be performed (manner, time, locality, people involved, sufficiency, excuse for non-performance)

h. Special rules for determining where contract is made depending on what kind of conflict

3. Justifiable Expectations of parties: enforceability

vi. Property

1. Law of the Situs-law of the place of the property is to govern as to the capacity of testator.  Also determines marriage, property, mortgages, etc.  


a. Immoveables are of greatest concern/ exclusive jurisdiction to the state in which they are situated.  Leaseholds are considered immoveables.  

b. Pragmatic concerns- recording system for land interests. 

c. Moveables- law of the situs does not always concern/ many exceptions.  

i. At what moment in time is the situs determined? 

1. Time of possession

2. location during litigation so as to avoid forum shopping

d. Distribution between spouses- place of where marital domicile applies

2. In Re Barrie’s Estate 

a. 1st Restatement puts a premium on characterization- real estate v. wills

b. Barrie’s will left certain IA property to charity, but this was an IL will (written void) - IA court only deals with IA property.  

c. The revocation of a will is governed by the laws of the state of the situs- look at methods proscribed in statute, can be those acts only.  

d. IA choice of law rule to deal with foreign wills- A last will is executed in another state- deemed to be legally executed in testator’s domicile.  Does not trigger renvoi

e. Land Taboo- trumps full faith and credit clause, IL judgment would not bind IA courts.  

3. Domicile (judicial construction, opposed to residence- legislative term usually meaning without intention to stay)

a. A person has one domicile and only one domicile- 

b. coexistence of physical presence and intention to remain.  

c. A person may not have a sufficient relationship to his domicile unless he has been there for a significant time.  

d. In the modern approach, domicile shifts depending on the burden (i.e. taxes v. intestate succession)- If there is a rupture in marital relations, the wife may acquire her own domicile even if she is the party at fault. 

e. 1st restatement said that a husband could not change his domicile without going there first himself, but 2nd restatement provides a wife’s presence may serve as a substitute

f. If home straddles the border- could be principal entrance, place where the person sleeps.  

g. A person cannot (1st R) or does not usually (2nd R) acquire a domicile by presence in a place under physical or legal compulsion.  

h. Marriage- (1st R)- valid everywhere if legal in state where contract of marriage takes place.  

i. Corporation- law of the state of incorporation.  

j. White v. Tennant

i. the law of the state in which decedent had his domicile at the time of death will control the succession and distribution of his personal estate. 

ii. Conflict between WV and PA- PA controlled because White had moved to PA and had no intention of returning although he died in WV.  

b. Escape Devices

i. Used by Court to escape rigid application of 1st R

ii. Characterization- Judge must determine what rule applies. Contract/ Tort? Is there a method to make characterization process predictable?

1. Recharacterization- when result of obvious rule would be contrary to the party’s interest, look at real interests of states and parties.  

a. Looking directly at states interests is vague and easily manipulable

b. Look for the answer that is most just, intellectually honest.  

2. Levy v. Daniels U-Drive Auto Renting

a. Car rented in CT, by CT drivers and passengers- negligent accident in MA

b. CT- car leasing co is liable for accidents of driver while rented (did not apply in MA)

c. 1st R would apply MA law this court characterized it as a contract issue- because P was a 3rd party beneficiary of the contract.  

d. Court made statute part of every car leasing contract in CT- because the purpose was to regulate highway safety, not contracts.  

e. Concentrate more on fairness of results- recharacterization occurs when the results seem unjust.  

3. Haumschild v. Continental Cas. Co. 

a. H sued former husband and insurer in WI for an accident in CA.  

b. CA law does not allow a wife to sue a husband in tort, WI law does.  

c. Court recharacterized this was to family law to allow suit.  

d. Connect up contacts with policy- here, marital harmony is connected to marital domicile, collusion connects to insurance obligation

e. Make sure that both states have interests- avoid false conflicts 

	Jurisdiction
	CA
	WISC

	Contacts
	Accident, medical bills
	Forum, domicile, insurance obligation

	Law
	Immunity
	No immunity

	Policy
	Martial harmony, prevent fraud and collusion
	Case can go forward, allows compensation, spousal recovery


4. Preine v. Freeman- 

a. P released 2/5 of joint tortfeasors from liability contracts in NY, and CO.  

b. VA law holds that release of one tortfeasor = result of all- which was applied, the construction and validity of a release is governed by the law of the place where the contract was executed, but its validity is judged by the law of the place of injury.  

iii. Substance v. Procedure

1. 1st R- When foreign law is applicable it governs the substantive law, the procedure is governed by the laws of the forum.  (§390)

a. §584- procedure decided by court at the forum 

b. §585- what is procedure? 

c. Assumption that the rule will be manipulated- offers little or no guidance why one type of characterization is better then the other.  

d. Criteria for Distinguishing:

i. Particular characterization in statute or precedent

ii. Outcome determinative

iii. Does it affect primary behavior or behavior in court- discourage forum shopping 

iv. Remedy is procedural, and right is substantive

v. Cook- How far can the court of the forum go in applying the rules of a foreign system before inconveniencing itself.  

2. Grant v. McAuliffe

a. Accident in AZ, with 4 CA drivers and passengers, Pullen died and McAuliffe was appointed testator

b. AZ law- no suit against estate if tortfeasor is dead (emphasizes fairness to survivors, vicarious liability)

c. CA law-suit can be maintained after death of tortfeasor.  (emphasizes recovery and fairness)

d. Is survival of a cause of action substantive or procedural?

i. This is a statutory action for wrongful death- but survival statutes are not statutory, they prevent the abatement of the cause of action of the injured person, and provide for enforcement by or against the personal representative of the deceased. 

ii. Analogous to SOL and governed by laws of the forum.  

iii. 1st R- substantive

iv. outcome determinative- gives P a cause of action

e. All parties are residents of CA, estate of deceased tort feasor administered in CA, this state clearly has the greater interest- false conflict

f. Dissent- Survival action can create a right/ cause of action- inconsistent to rule against Cort v. Steen

3. Cort v. Steen- CA supreme Court said that survival statutes were substantive and did not apply retroactively- this is circumstantial. 

4. Bournias v. Atlantic Maritime Co. Ltd. – 

a. P was a seaman on D’s vessel as it was changed from Panamanian to Honduran registry, sued under Panamanian labor code- barred by Panama SOL

b. SOL is usually classified as procedure- but when a foreign SOL is regarded as barring the foreign right sued upon and not merely the remedy, it will be treated as conditioning that right and will be enforced as substantive. 

c. Test: Was the limitation tied up with the newly created liability specifically to qualify the right? 

d. Here, since the SOL was for a foreign country, it is not clear on its face if the purpose was to limit enforceability- therefore procedure of the forum is applied. 

5. Statute of Limitations Issues- usually characterized as procedural

a. §603- Statute of Limitation of forum- if action is barred by statute of limitations in the forum, no action can be maintained even if OK according to law in the place of the accident.

b. §604- Foreign SOL- if the forum does not bar the cause, but the place of the accident does, it can still be maintained. 

c. §605- If state with cause of action expires after a certain period, no cause of action can be bought after period elapsed in any state.  

d. §606- If the forum limits recovery, no greater amount can be recovered in its courts even if allowed by the law of the place where the accident occurred.  

e. Uniform Conflicts of Law Limitation Act- If a state applies substantive law of another state, then it will carry with it that state’s SOL.  

f. 2ND R- forum will apply its own SOL unless exceptional circumstances- and will apply its own SOL unless the state governing the substantive law bars the action.  

g. States are starting to abandon Substance/ procedure distinction in SOL.  

iv. Renvoi

1. Occurs when choice of law rule sends dispute back to state where accident happened- forum state has the state of substantive law sending it back- circular reasoning- whose law is applied?

a. Forum finds reference in heir own law to apply another forum’s law

b. If whole foreign law refers back to the forum.  

2. Remission- If renvoi is accepted and the state whose choice of law rules are examined refers the case back to the law of the forum state.  

3. Partial- foreign choice of law refers to internal law of the forum state

4. total- foreign choice of law refers to whole law.  

5. transmission- renvoi refers to the law of a third state.  

6. Internal Law- law would be applied to purely domestic without multi-state contracts. 

7. Whole Law- Law that state would apply to multi-state contacts, including choice of law provisions.  

8. In Re Schneider’s Estate

a. U.S. Citizen of Swiss origin died in NY- willed Swiss land in Swiss law in a manner contrary to Swiss internal law - land was liquidated and proceeds divided between NY residents, the court must administer the distribution of the funds.  

b. Do you apply internal Swiss law, or whole law sending the conflict back to NY?  If a court is thrust into a position where it is obliged to adjudicate the same questions concerning title to land it should be guided by the methods that would be employed by the country of the situs.   

c. Since the Swiss courts would use NY law- NY excepts the renvoi

d. Law of domicile- reference to internal law validated transaction

9. 2nd R- Presumption that choice of law refers to internal law unless uniformity considerations- unless it would trigger renvoi.  

a. Hostile to Renvoi- presumption of internal law

b. §8(2)- Use renvoi whenever the objective of the particular choice of law rule is that the forum reach the same result on the facts involved as would the courts of another state- occurs when the other state has a dominant interest. 

10. 1st R- forum should ignore foreign choice of law rules, except for title of land and validity of a divorce decree, in which the whole law was accepted.  

v. Public Policy

1. Always a part of conflicts, difficult to reconcile with vested rights.  

2. Must be a dramatic departure of the court’s idea of justice/ fairness.  

3. 1st R §612- Precludes suits upon a cause of action created in another state the enforcement of which is contrary to the public policy of the forum.  

4. Court should look to determine public policy:

a. Legislative debates

b. Constitution

c. Public Opinion

5. Loucks v. Standard Oil of NY

a. Loucks was killed in MA, all parties are NY residents

b. MA limits wrongful death remedies to b/w $500- $10,000

c. Although this rule was not the one adopted by the NY Legislature, it does not violate the public policy of NY- 

d. A right of action is property, if a foreign statute gives the right, the mere fact that the forum state does not is no reason for refusing to help the P getting what belongs to him.  

e. Test: Must be outrageous to public policy, protection of vested rights.  

6. Mertz v. Mertz

a. NY resident injured by husband in CT

b. CT- husband is liable, not in NY- this was a violation of public policy.  

c. Test: Must violate fundamental principles of justice, good morals, or some deep rooted tradition of the common weal- A court must enforce a transitory cause of action arising elsewhere, unless enforcement is contrary to the law of the state.  

d. There is no remedy here protected by NY law- CT cannot make a remedy allowed in NY courts.  

e. Dissent- This is not an extreme case, therefore, the court should allow the foreign cause of action.  

7. Holzer . Deutsche Reichbahn

a. D discharged P during Weimar Germany because he was a Jew

b. Public policy exception did not bar defenses of law-  

c. Maintenance of NY policies:

i. International policy context- state courts should not judge a foreign sovereign acts (act of state doctrine)

ii. If the effects would be remote to the forum, they will apply the foreign law, but an actual strong and adverse interest of the forum will prompt the court to refuse the application of foreign law.  

8. Application of Public policy exception- penal and tax laws of another jurisdiction will not be enforced, as they are intimate notions of another state’s identity.  

a. Penal Laws:

i. Awards a penalty to the state, public officer, or member of the public suing in the community interest to address a public wrong.  

ii. Criminal laws

iii. Does not include wrongful death or corporate director’s misconduct- because they satisfy a pre-existing claim of right

c. Pleading and Proving foreign Law

i. 1st R- must tell court exactly what law should be applied.  

ii. Walton v. Arabian Oil Co. 

1. AK citizen and DE corp- accident in Saudi Arabia

2. Law Suit in NY- P declined to plead Saudi law and case was dismissed

a. Lack of administerability

b. Saudi law was uncivilized- If D proved that Saudi law was uncivilized court may apply U.S. law under the public policy exception.  

3. Affirmed by 2nd Cir.- failure to prove foreign law is fatal to a case- a judge will not take notice of foreign law, it is the responsibility of P- issue of fact, and an essential part of P’s claim

4. Vested Rights Theory- P has a burden to prove foreign law as an element of the claim

iii. Siegelman v. Cunard White Star- Court took judicial notice of British law when it was not pleaded b/c British law is so much more similar to U.S. law.  

iv. Notice and Proof of Law

1. Some courts assume laws are the same if not proven 

2. Court can take judicial notice of the law of a sister state but here, foreign law is so foreign to this jurisdiction.

3. Statutes Authorizing courts to take judicial notice in pleadings or reasonable notice

4. Foreign law must be pleaded like other facts, in conformity with the evidence, decided by a trier of fact, subject to only limited appellate review. 

5. Louknitsky- presumption that foreign law is identical to that of the forum unless it is shown to the contrary (Chinese marital property law applicable in CA)

6. FRCP 44.1- court may take judicial notice as a matter of law, therefore takes decision of foreign law out of the hands of the jury- and limits review on appeal. 

II. Modern Approaches to Conflicts of Law

a. Statutory Solutions

i. Administerability, uniformity BUT statutes may be no more determinative then common law.  

ii. Foreign Executed Wills: most states have wills executed outside their state of administration

iii. UCC

1. When a transaction bears a reasonable relation to this state and also to another state or notion, the parties may agree that the law either of this state or the other may govern the rights and duties- Act applies to transactions bearing a reasonable relation to the state.  

2. Skinner- UCC- 

a. Court must characterize issues to select the appropriate choice of law provision.

b. The mere fact that suit is brought in this state does not make it appropriate to apply the substantive law of that state.  

iv. Insurance: Most states no-fault insurance plans delimit their scope in multi-state situations.  

v. Borrowing Statutes- 

1. directs the forum to dismiss claims under foreign statutes of limitations in appropriate circumstances

2. 2nd R- §142- Forum will apply its own SOL barring a claim unless exceptional circumstances of the case make such results unreasonable.  

3. tolling statutes- suspend the running of the SOL against out of state defendants. 

4. West v. Thesis- limitations are procedural and avoiding forum law controlled procedure

b. Party Autonomy and Rule of Validation

i. Why is Rule of Validation a bad idea?

1. against public policy of forum state

2. lets the party commit legislative act by displacing law of the sovereign

3. Need substantial relation to one of the states

4. regime based on party autonomy will undermine local laws.  

5. Inconsistent with vested rights: Vested laws are displaced by party autonomy 

ii. Pritchard v. Norton

1. Contract from railroad company- P (LA) posted appeals bond- posted when loser wants to appeal and winner wants compensation for delay

2. N (NY) and M (DE)- indemnify P against all loss arising from appeal

3. Appeal was unsuccessful so P had to pay, contract was unenforceable in NY, but valid in LA.  

4. Sup. Ct. applied LA law- center of gravity, where litigation occurred. 

5. Presumption of validity- contract is made to be enforced therefore parties would have chosen LA law, because K would be unenforceable under NY laws.  

6. Parties can chose laws to govern concern- implicit intent of parties to chose the law where it would be valid.   

iii. Siegelman v. Cunard White Star

1. Injuries on ship from NY to England

2. Clause: litigation cannot be started one year and one day after injury, decided under British law, agent could not waive conditions without official notice.  

3. D tried to get P to settle, tricked P – 2 years later, P sued.  (there was no explicit waiver of periods of limitation)

4. The contract is held- explicit choice of the party- respect party autonomy

5. Rule: In every forum a contract is governed by the law with a view to which it was made and be governed by its laws if there is nothing in the execution inconsistent with that tradition.  

6. Parties relieve court of decisions, reduce litigation

7. Dissent- this is a contract of adhesion

iv. Interpretation v. Validity:

1. Interpretation- look at intention of the parties- deal with party’s expectations under the contract.  

2. Validity- afford them an artificial device to encourage forum shopping.  

v. For Intention to Prevail, Choice of law must be:

1. bona fide/ good faith

2. law chosen must have some relation to the agreement 

3. Cannot be contrary to evade U.S. policy

4. no existence of contrary statute

5. cannot be oppressive to passengers

vi. 2nd R- §187-

1. Party autonomy is OK if parties could have resolved this by an explicit provision of agreement- no characterization

2. Party autonomy may not be respected even if parties may not have been able to resolve by own explicit provisions unless:

a. No substantial relationship, reasonable basis (i.e. contract with bizarre, immature legal system)

b. Chosen law is contrary to fundamental policy of the state which has a material greater interest then the chosen state

c. In the absence of contrary indication of intention, the reference is to the local law of the state of the chosen law.  (or most significant relationship)

vii. Alternative Choice of law rules for Contracts

1. Validity of a contract is to be decided by the law of the place where contract is made, unless it is to be performed in another country.  If it is to be performed in any other place, the intention of the parties that the contract- re: validity, nature, obligation, and interpretation is to be governed by the place of performance.  

2. freedom of contract remains dominant in most states- with some restrictions (i.e. 2nd R)

3. Juenger- Parties should be free to select their own rules that reflect commercial practice and the best law without regard for the desires of any particular sovereigns. 

4. If the parties fail to chose applicable law- use whichever law upholds the contract (used re: usury cases, §203- substantial relationship and cannot be greatly in excess to the general usury law of the state)

5. Does the rule of validation make sense when it leads to a law different from that chosen by the parties in their contract- assume that the choice of invalidating law is always inadvertent.  

viii. Wyatt v. Fulrath

1. Parties have presumptive control over transaction where planning/ reliance is at maximum- choice of law/ party autonomy will be honored.  

c. Most Significant Relationship 

i. Modern Approach- 2nd Restatement- most significant relationship test- issues are separated and law of state with most significant relationship applied.  State is the center of gravity. 

ii. Most popular single approach to conflicts- because of manipulation, presumptions and principles.  

iii. Favored by judges because of the great discretion given.  

1. §6- Choice of Law

a. Court will follow stat. Directive of own state

b. (2)- Where no directive, look at: (not exclusive, and not listed in order of importance)

i. Needs of interstate and international system

ii. Relevant policies of the forum

iii. Relevant policies of other interested states

iv. Justified expectations of the parties (not really applied in tort cases)

v. Basic policies of the field of law- when policies of the interested states are largely the same but there are minor differences- best to apply local law which will best achieve the basic policy.  

vi. Certainty, predictability, and uniformity- 

1. discourage forum shopping

2. more important when parties give advance thought to legal consequences of their transaction.  

vii. administerability

2. §145- Tort, §188- Contracts- local law with most significant relationship to parties under principles of §6 

a. (2)- other elements to determine MSR.  

i. §145- 

1. place where the injury occurred, 

2. place where the conduct causing the injury occurred

3. domicile, residence, nationality, PPB, incorporation of parties

4. place where relationship between parties is centered

ii. §188

1. place of contracting

2. place of negotiation

3. place of performance

4. location of subject matter of the contract

5. domicile of parties

b. §188(3)- If place of negotiation and performance are in same state- local law will usually be applied.  

3. §156- Law of §145 will determine if actors conduct was tortuous- but will usually be the law of the estate where injury occurred- presumption subject to MSR test

4. §149- Defamation- local law where publication occurs unless another state has a MSR

5. §196- 

a. in the absence of choice of law by the parties, the local law of the state where the contract requires that the services, or a major portion be rendered unless some other state has a more significant relationship. 

b. Presumption that state where services are performed has the MSR- could be overcome

iv. Wood Bros Homes v. Walker Adjustment Bureau (Contract)

1. P is an agent for CA res (Gagnon), D (Wood) is a DE corp with PPB in CO. – suit in CO

2. Contract was signed in CO- negotiations in NM, CO, and CA. – halted because Gagnon had no NM license- recovery in CO, not NM, NY treat complaint as invalid.  

a. Look at where negotiations occurred

b. Look at where construction is done- when performance is illegal in the place of performance, the contract will usually be denied enforcement. 

c. Here, NM has a regulatory scheme for Licensing/ Construction 

3. NM law applies- does no allow estoppel

v. Phillips v. GM (Torts)

1. Truck purchased in NC, then moved to MT, drove back across country- accident in KS.  P Phillips is the representative o Estates/ legal guardian- lives in NC. 

2. used 2nd R- Which states laws should apply?

a. P- MT- no limit on Product liability, strict liability – Court agrees

i. §146, §175- Rights and liabilities are determined by the laws of the state where injury occurred unless another state had an MSR- 

ii. here they were residents of MT at the time of injury, statute prevents injury to MT residents, deter future sales of defective products in MT- concern arises as soon as a product is either sold in MT or causes injury to an MT resident. 

b. D- KS- comparative injury statute, restrictions on punitive damages, different defenses available.  

i. Overriding policy of KS Stat. To protect KS residents- case does not involve conduct that KS was attempting to punish or deter through punitive damages provisions.  

3. Public policy is not a factor according to the 2nd R- focus on policies of the forum, would be redundant.  

d. Interest Analysis

i. Interest Analysis v. 2nd R- 

1. may reach different results (see Tooker)

2. judges will use these approaches together to show that they will have the same result

3. none of the presumptions of 2nd R- designed to get away from characterization

4. directness/ intellectual honesty- tries to apply law directly

ii. Criticism- post-hoc reconstruction of legislative intent, usually a legal fiction.

iii. Marek v. Chesny, Chesny v. Marek:

1. cases try to reconcile statutory interpretation of §1988- attorney fee recovery provision of FRCP 68

2. Posner: legislature interpreted in light of purposes was passed to bring meritorious civil rights claims, should prevail after settlement

3. Supreme Court: Language, not purpose should be analyzed- must keep civil rights suits on par with all other lawsuits

4. Interpretation- looking at different ways determines how law will be applied- domestic conflicts

iv. Currie’s Theory/ Governmental Interest Analysis

1. Interest Analysis should only be triggered when stat’s domiciliary is concerned- must distinguish between true and false conflicts

2. Courts should determine the applicability of a law by examining the law’s purposes- application must achieve the policy goals sought by a sovereign which passed the law.  

3. 1st R never achieved uniformity because of escape devices- but we should value justice over uniformity.  

4. False Conflicts:

a. All policies end up on one side of the ledger

b. OR it does not matter which policy is applied because they will all dictate the same result.  

c. In some cases, depecage will separate true and false conflicts

d. Miliken- false conflict occurs when creditor and woman are from the same state.  

5. Renvoi: not taken into account, procedural provision can show lessened interest

6. In a true conflict- policies of each state would be furthered if the law was applied

a. Courts should re-examine the law of each state, it may be possible to avoid a conflict through a moderate or restrained interpretation of the policy or interest of one state.  

b. If not, the forum may apply its own law

c. If the forum has no interest of its own but must chose between the laws of 2 other states:

i. Use own forum law if it is similar to one of the states

ii. Resolve the conflict like a supreme legislative body (compromise) 

d. forum shopping is OK- if the results are just, may bias the results for the P.  

7. Used Miliken v. Pratt to illustrate:

a. ME- married woman could bind herself to a contract

b. MA- married woman could not bind herself by contract as surety for husband or any 3rd party

c. BUT at the time of the suit, a ME like proposal was introduced in MA and decisively defeated- it is not the business of the courts to substitute their judgment for that of the legislature.  

v. Difficulties of interest Analysis:

1. myth of legislative intent

2. replaces territorialism with emphasis on domicile

3. promotes forum shopping

4. BUT results may be less arbitrary- why should a law apply if its policies will not be advanced?

vi. False Conflicts

1. Tooker v. Lopez

a. MI student in MI car accident, NY resident, car registered and insured in NY- NY is the forum

b. False Conflict- MI guest statute prohibited recovery by guest statute against host driver unless gross negligence- 

i. to prevent collusion- NY insurance company, covers out of state injury,  

ii. assure priorities of driver in recovery- not efficient as those finding negligence can sue anyway.   

iii. docket clearing- NY forum

c. Interests of MI:

i. Regulation of their own roads- this is a suit about recovery

ii. MI does not protect the passenger, even though a MI resident, why should NY 

d. Dissent: 2nd R tests yields opposite results- should apply the law of the place where accident occurred- goals of uniformity.  

2. Schultz v. Boy Scouts

a. Sexual molestation and wrongful death case by a scout master

	Jurisdiction
	NY
	NJ
	TX
	OH

	Contacts
	-Conduct started on trip

-forum


	-Conduct continued in NJ

-Suicide

- domicile of Parents and Boy Scouts
	Boy Scouts changed domicile after case
	Franciscan Bros incorporated.

	Law 
	No charitable immunity
	Charitable immunity
	No charitable immunity
	Qualified charitable immunity

	Policies
	-Deterrence/ regulate conduct

-compensation
	-Encourage charitable org

-allocate losses

-docket control
	
	


b. Loss Allocation Rules

i. Post-hoc compensation for tortuous conduct, usually apply the law of the common domicile.  

ii. Situs has a minimal interest in determining the right of recovery or the extent of the remedy in an action by a foreign domiciliary.  

iii. See Neumeier rules

c. Conduct control- deterrence, apply law of the place of the tort

i. Protect medical creditors who serviced injured parties in that state- this and wards do not apply in this case.  

ii. Prevent injured tort victims from becoming public wards in the locus state

iii. Deterrent effect on future tort feasors. NY’s deterrent interest is less because none of the parties is a resident and rule is loss allocating, rather then conduct-regulating.  

d. Reasons for Applying law of common domicile: NJ

i. Reduce forum shopping

ii. Rebuts idea of a biased forum

iii. Uniformity/ mutuality- contradicts Pro-P bias

iv. Administerability

v. But does NJ really want to protect a charitable organization that has since moved out of state

e. Franciscan Bros- Choice between NY and NJ law- although law of the place of the tort would usually apply, further enforcement and NY has no interest- enhance smooth working of the multi-state system.  

f. Court has ever decided when interests should be determined, i.e. conduct, beginning of litigation

i. Change of domicile for Boy scouts gives no greater interest to any state.  

3. Neumeier Rules for loss allocating cases: arise mostly in guest statute cases- these are standards

a. If there is a common domicile of P & D, and the car is registered there, then apply that state’s law because the law of the place of injury will have no connection- false conflict (Tooker, Schultz)

i. Reduces forum shopping

b. Where D is in a pro-D state and conduct occurred there, even if P is from a state that is pro-P, or if P is from a pro-P state and conduct occurred there, even if D is from a pro=D state- apply the law of the state where the conduct occurred.  

i. Place of injury is a neutral factor- and rebuts pro-forum presumption.  

c. Other circumstances- no common domicile, usually apply the rule of where the conduct occurred unless it should be displaced to advance substantive purpose/ multi-state interests (Schultz)

i. This provides an avenue for disregard of the basic goals.  

d. These rules were drafted for guest statutes but could be applied in other cases- must be a conflict between laws that allocate loss after a tort has occurred.  

e. Many rules serve both loss allocating and conduct regulating purposes

f. Apply in tort cases only, contract cases use the center of gravity test- no policy analysis needed

4. Cooney v. Osgood Machinery

a. Kling whose interest succeeded to Hill sold machine to American Std. (NY) through a NY sales agent (Osgood)

b. Mueller (MO) got machine, and his employee Cooney got hurt and sued entire chain

c. MO law- there is no tort liability for workers comp

i. Contacts- P’s dom, employer, Pro-D, injury

d. NY law- contribution claims against employees

i. Contacts- claimant for contribution, pro-Claimant

e. This is a true conflict (2nd Neumeier rule) , therefore MO law was applied because conduct happened there.  


i. Protection of reasonable expectations- Mueller could hardly expect to b haled before a NY court for injuries to a MO employee in MO.  

vii. Unprovided For Case


1. Erwin v. Thomas- 

a. P (WA) was injured in WA by D (OR)- P’s wife sued D for loss of consortium, allowed in OR, not WA.  

b. If neither state has an interest, the law of the forum is applied because of convenience, administerability

c. If forum is committed to interest analysis:

i. Apply the law that is more enlightened or humane

ii. Apply law that aids local litigant

iii. Treat foreign claimants as they would be treated in their own state

iv. Law of the forum ** (best)

viii. Resolving True Conflicts

1. Lilienthal v. Kaufman

a. 2 promissory notes made by OR spendthrift with official guardian

	Jurisdiction
	CA
	OR

	Contacts
	P’s domicile, contract made and performed
	D’s domicile, forum

	Law
	Does not recognize disability of a spendthrift to contract
	Spendthrift statute (protection)

	Policy
	Contracts are enforceable, avoid fraud
	Protect D and family


b. Under interest analysis, OR law applies- although there are many CA contacts protection of family and spendthrift are most important.  

c. Resolve true conflicts by law of the forum- to consistently advanced the policy of its state where there is no solution.  Courts cannot adequately discern which state has a more significant legislative interest.  

d. OR has interest in promoting citizens of other states to conduct business with OR 

e. In interest analysis, look only at policies of laws in conflict, tight focus.  

f. Dissent- this broad deference to legislation may prove too much- - OR legislature may have balanced law differently if they knew that this would affect out of state residents.  

2. Law of the Forum- Criticisms

a. End of rule of validation

b. Discrimination against non-residents- or is the real source of discrimination the unequal treatment of similarly situated residents if the forum departs from forum law.  

c. Forum Shopping

d. If a true conflict is brought in a disinterested third state- that state should attempt to dismiss for Forum non convieniens, then apply the most humane law or one most similar to their own.  

3. Bernkraut v. Fowler

a. P and Decedents made oral contract to forgive a debt, D did not put it in his will.  D dies in CA, forum in CA- all other contacts in NV.  

b. CA law says this is not valid- valid under NV law

c. Court relies on NV law to protect the reasonable expectations of the parties

d. CA policy- moderate and restrained interpretation based on justifiable expectations of the parties- does not apply its own law 

e. Statutory interpretation usually does not look to expectations of private parties but used to see policy behind the law- reaching out beyond the 4 corners of the law.  

4. Bernhard v. Harrahs (CA)

a. Myers (CA) got drunk at Harrah’s in NV then collided with P in CA, P sued Harrahs for sale and furnishing alcohol

b. NV law- denies recovery of tavern owner/ favorable to business

c. CA law- recovery if proximate cause of injury/ protect general public from injury

d. CA Comparative Impairment Policy for true conflicts- CA must be able to enforce their own laws to businesses that solicit to out of state- NV purposefully availed itself onto CA law.  

e. Here, NV law would be less impaired because NV had criminal liability on books already had duty.  CA imposes their own civil liability on NV- but not an entirely new remedy  

5. Comparative Impairment and policy Selecting Rules- 

a. Whichever jurisdiction is more impaired, subordinated by policies of another state- their law is applied.  

b. Does not always lead to application of the law of the forum (Offshore Rental- applies law of the place where the accident occurs)

c. Better Law- Minimize effects by applying the stronger policy. 

ix. Leflar’s Choice Influencing Considerations- impressions, not rules

1. Predictability of Results- more consensual transactions, not torts

2. Maintenance of interstate and International Order- do not apply law of the state if no interest- avoid false conflicts

3. Simplification of the Judicial task- substantive v. procedural

4. Advancement of Forum’s Governmental Interests

5. Application of Better Rule of Law

x. Milovich v. Sarai-


1. ON residents drove to MN and had accident- applied MN law as better law.  

	Jurisdiction
	ONT
	MN

	Contacts

(Is this a false conflict b/c of common domicile)
	Auto insurance, domicile of P and D
	Accident, forum, medical creditors

	Law 
	Guest statute
	No guest statute

	Policy
	No collusion
	compensation


2. Choice Influencing Considerations

a. Predictability- accidents cannot be planned

b. Maintenance of Interstate Order- Does state have substantial connection to the forum- both states have connections, more connections with ON

c. Simplification of judicial task- both are easy to apply

i. ON- gross negligence

ii. MN –no guest statute

d. Advancement of Forum’s Government:

i. Repayment of MN creditors/ compensation

ii. D is injured in MN- deterrence

iii. Justice administering state- courts should not administer rules inconsistent with MN stds of justice

e. Application of the Better Law

i. States are co-equal sovereigns to make value judgments- cannot judge another’s result

ii. Justice exists in the law- if not liked, can be changed through the political system

iii. Better law could chose something other then forum’s law for a more fair result.  

3. Dissent- forum shopping- Here, the MN court does not think that guest statutes were consistent with MN’s policy

xi. Jepson v. General Casualty Insurance Co. of WI

1. MN resident has accident in AZ, with Business in ND insurance policy.  

2. MN- allowed stacking- could get $ for each car involved in the accident 

3. ND- no stacking (applied by MN court- case by case determination)

4. Choice of Law Considerations

a. Predictability of Result- 

i. Both contract and tort principles apply

ii. Mutual expectation that they had negotiated a ND contract- paid no rates- MN rates were higher

iii. Would other states apply MN laws in these circumstances

b. Maintenance of Interstate Order

i. Forum shopping- subvert insurance where state to state tension

ii. Would impede ND’s policy/ movement of people and groups

c. Administerability in both cases

d. Advancement of Forum’s Governmental Interest- 

i. MN policy to uphold contracts

ii. What is MN \’s interest now that J lives in AZ

iii. Do not want to interfere with policies of sovereign states

e. Better Rule of Law

e. Problem Old and New

i. Depecage-

1.  # of issues in the case are divided and different laws are applied

2. example: 

a. P injured in BC (1 year statute of limitations) sues car owner in AK (no liability to car owners that were not drivers, longer SOL) 

b. AK gave BC law on liability but BC law dictated SOL

c. This remedy could not be achieved under the substantive law of either state.  

3. Marie v. Garrison- 

a. NY court- is oral agreement barred under Statute of Frauds under MO or NY

b. Contract was enforceable because declared void anything not written

c. MO- procedural, therefore unenforceable

d. Court enforced K, did not apply either law.  

4. Adams v. Knickerbocker Society (imaginary case)

a. Griswold- use 1st R because it is absurd to reach a result not applying the internal law of either state, apply law of only one jurisdiction

b. Currie- use governmental interest analysis, does not like premise of splitting law to get a result not contemplated by laws of either state.  

5. MD Casualty v. Jacek

a. NY and NJ do not hold insurance companies liable 

i. NJ- spousal immunity

ii. NY- special provision- no recovery when spouses sue one another unless express provision

b. Insurer held liable under NY tort law

c. Multi-state cases yield multi-state results

ii. Renvoi

1. Pfau v. Trent Aluminum Co. – 

a. College Students arriving in IA, passenger (CT) injured. Car was owned by NJ corp, insured in NJ. 

b. IA normally bars suits against host drivers, CT and NJ do not.  

c. Interest Analysis- IA guest statute does not apply because interests to be protected, i.e. insurance obligations do not occur in IA- therefore CT law is applied because CT and NJ laws are the same

d. If one state’s substantive law is applied, do not also use choice of law rules- renvoi frustrates government interest analysis, a choice of law rule does not identify a state’s interest in the matter

2. Interest Analysis and Renvoi

iii. Rules v. Standards

1. Paul v. National Life

a. Lex loci is applied- apply rules over standards, contemptuous of modern approaches

b. Used Public Policy exception because of the strong interest of WV to allow P to recover for negligence.  

c. Even when courts want to apply rules, they can tweak them to their own liking.  

iv. Complex Litigation

1. In Re Air Crash Near Chicago

	Juris. 
	MO
	NY 
	TX
	CA
	OK
	IL

	Contacts
	MDD- PPB
	AA- 

PPB1
	AA-

PPB2
	MDD- Conduct
	AA- maintenance, misconduct
	Situs, P Dom., forum

	Law
	Punitive
	No Punitive
	Punitive
	No punitive
	Punitive
	No punitive

	Choice of Law
	
	MSR, center of gravity
	
	Comparative impairment


	
	MSR/ Interest analysis


a. D- 

i. McDonell Douglas- defective design and manufacture

ii. American Airlines- negligent maintenance

b. Lower Court 

i. used most significant relationship test of ILL- applied Klaxon

ii. Punitive Damages- look to law in each D’s PPB

c. Reversed: Neither Def. Got punitive damages,

d. Applied IL law b/c compromise states with conflicts- look for ease of administerability

e. Domicile of P’s do not matter

f. Comparitive Impairment:

i. Is there a true conflict?

ii. Is a restrained and moderate approach possible?

iii. Since law of states would be equally impaired- used IL law

2. In Re Agent Orange: (2 million Vietnam vets)

a. Fed common law should govern—struck down by appeals court

b. Assumes national consensus law

i. Convergence- not judicially forced upon states with any federal authority

ii. Judges try to prove that despite different methodologies, same application of law would result.  

iii. Coerced settlement- judicial wiggling.   

3. Mass Actions

a. ALI Complex Litigation Project §6.01- clarification, limits etc. 

b. Multi-state Class Actions- choice of law can make or break classifications

i. If choice of law points to one workable law, that class is certified

ii. Lex loci- (Bridgestone)- State of each D’s action, this is a novelty- financial loss in each of 50 states so class could not be certified

iii. Tobacco- causative misconduct- lead to a principal place of D’s business, where the crimes occurred. 

c. Punitive damages for deterrence and compensation

d. Klaxon- Fed. Dist. Ct. in diversity- has to apply choice of law rule of state where it sits

e. Van Dusen- Transfer from one federal district court to another, court to which case is transferred applies law of state from which it is transferred. 

III. The Constitution and Choice of Law

a. Limits of Legislative Jurisdiction

i. Constitution must provide a baseline for holding before something becomes  violation of due process or equal protection

ii. Constitutional Protection for Choice of law:

1. reduce interstate friction

2. prevent unfair treatment to parties/ individual fairness

3. Limits states legislative ability

iii. Can Forum apply its own law:

	Yes 
	No

	Alaska Packers

AllState

Pacific Employer
	Home Insurance

Bradford

Shutts


iv. Due Process

1. Home Insurance Co. v. Dick

a. Boat was specified in MX, reinsured in NY.  Dick was  MX citizen, living in TX

b. TX Statute- invalidated 1 year limit to bring claim to bring claim which was valid under MX law

c. Dick sued in TX- but TX could not apply its own law because of insufficient contacts.  

i. Need physical contacts besides the forum

ii. Although it was P’s domicile, insurance obligation and boat were in MX

iii. TX lacks power to take property right of MX

d. Is there unfair surprise to insurer/ parties? Yes- NY or MX insurer could not expect TX law to apply

2. Is Territorialism Constitutionally Required?

a. NY Insurance Co v. Dodge- Court has not adopted place of contracting but minimal scrutiny to prevent unfair surprise

3. Does the Constitution Guide Courts in their Choice of Law Regime?

a. Minimally- Minimum contacts for Due Process is harder test then for Personal Jurisdiction 

b. Does not dictate Choice of Law unless law of state has insufficient contacts.

v. Full Faith and Credit

1. Bradford Electric Light v. Clapper

a. Both Parties are from VT, but conduct occurred in NH as a result of B’s negligence- Lawsuit in NH

b. VT- exclusive workers comp remedy

c. NH- can either file for WC or bring tort action

d. NH court applied their own law but overruled b/c of FFC- because of overwhelming contacts in NH (due process is satisfied b/c this is the place of the accident)

e. Distinction between claims and defenses- NH is obligated to give FFC to VT defenses

i. Effectiveness of VT law

ii. NH policies are not implicated by the facts of this case

iii. This looks like a false conflict

iv. Public policy exception used

2. Alaska Packers v. Industrial Acc. Comm. 

a. Employee hired in CA to work in AK, injured in AK, sues in CA 

b. K provision to use AK law but conflicted with CA statute- D must satisfy burden of proof that AK’s interest was stringer then CA (Balancing test)- Tilted in favor for forum to apply own law

3. Pacific Employers Ins. V. Industrial Acc. Comm’n

a. MA employer sent employee to CA branch temp, injury and suit in CA

b. Workers Comp provisions conflict between MA and CA- Court applied CA law

c. FFC does not allow legislation across state lines, distinguished Bradford because VT and NH laws were not in direct conflict (no balancing test)

4. State Interests and the Constitution

a. Tests:

i. FFC (interstate friction) v. Due Process (individual convergence)- supreme court applies test arbitrarily

ii. DP 

1. Fairness Prong (Dick- unfair surprise)

2. Quid Pro Quo- Benefits, therefore burdens

iii. State Interest: must be legitimate, implicated in the facts of the case.  

vi. Convergence

1. Allstate Ins. V. Hague

a. Car Accident in WI between 2 WI residents, suit in MN because of stacking policy

b. MN court uses Leflar approach, stacking is better law- Plurality accepts MN law over FFC and DP challenges

i. Employment contacts- even though did not seem to be implicated in the facts of the case.  

ii. Allstate does business in MN 

1. Fair to expect forum

2. quid pro quo

3. Dissent- only allowed in certain states, business planning

iii. Wife (P) then moved to MN

1. protection of state residents- not wards of the state

2. Standing alone is not ok- will provide forum shopping

c. Bar is set really low to meet FFC and DP- must be more then just a forum

2. Phillips Petroleum v. Shutts

a. Class Action- KS court applied its own law even though 99% of the leases had no KS interests

b. Unconstitutional b/c of lack of contacts

c. Procedural efficiency should be important in complex class actions

d. Test:

i. Significant contacts or aggregation of contacts- state interests

ii. Fairness- cannot be arbitrary or unfair.  

3. Minimum Contacts and Choice of Law

b. Obligation to Provide a Forum- If one state provides a cause of action must another state provide a forum

i. Hughes v. Fetter

1. IL statute in WI court for wrongful death was dismissed because WI had a law against suits based on foreign wrongful death statutes. 

2. Sup Ct. held that WI policy should be subordinated for FFC to public acts of other states- general discrimination against the laws of one state is an FFC violation

a. No antagonism to wrongful death cases in general (i.e. contrary wrongful death statute, true conflict, if SOL is bound up in statute)

b. WI cannot escape this constitutional obligation to enforce the rights and duties under the laws of other states by removing jurisdiction

c. There are minimum contacts in WI- conduct in IL, but parties are WI residents

d. This case merely dealt with the obligation to provide a forum, not giving a special substantive right to parties (contrary to AK Packers)

3. Laws that promote state objective by preventing foreign action will be overridden by FFC, if statute promotes substantive rights then given more deference. 

4. limitations on Rule:

a. Forum non conveniens

b. Avoid burdens on forum courts

ii. Equal Protection

1. Substantive Rights- states may define substantive rights differently and so long as the forum has a legitimate interest (public policy conflict)- the forum may apply its own law

2. Withholding from state courts power to entertain claims based on another states’ laws- directly at odds with FFC- must be subject to strict scrutiny- must have a specific justification, that is narrowly tailored to fit the justification.  

iii. Tenn. Coal Iron v. George

1. George injured in AL, brought suit in GA under AL code- code allowed suit but said it must be brought in AL

2. The Cause of action was transitory and therefore could be brought in an AL court- which must give FFC- no need to give FFC to jurisdiction selection mechanism, venue is not part of a FFC right (not wrapped up in substantive right)

	Hughes
	Tenn Coal

	Cannot discriminate against foreign state’s cause of action
	Statute cannot discriminate against foreign forum- unless completely wrapped up in cause of action (unlikely)


iv. State Power to Keep Litigation at Home

c. Unconstitutional Discrimination in Choice of Law- State Discrimination Against other States’ Citizens

i. Supreme Court of N.H. v. Piper 

1. VT resident applies to NH bar- not allowed b/c limited to NH residents 

2. P & I citizens of each state shall be entitled to all P&I (including employment) of citizens in several states, but can discriminate against nonresidents for recreational purposes

3. This was unconstitutional because it was invidious discrimination- interest in regulating officers of the court does not correlate to residents- fundamental right is involved (employment)

4. To violate P&I must have a substantial reason for the difference in treatment- must bear a substantial relationship to states objective (intermediate scrutiny)

ii. When is an interest fundamental enough to violate P&I: When the parties have justified expectations

1. Guest Statute Cases

2. Lillienthal- OR spendthrift statute

iii. P&I v. Interest Analysis:

1. In 30 years, no court has ever held a states law unconstitutional under P&I

2. Can be accommodated to allow foreign states room to make their laws for their residents, comity

IV. Role of FFC and its effect on Recognition and Enforcement of Foreign Judgment

a. Res Judicata

i. F1- First forum to reach final judgment- how much weight do F2, F3… give to F1’s judgment?

ii. Full Faith and Credit and Limitations 

1. Fauntleroy v. Lum

a. 2 MS residents entered into illegal gambling contract- arbitration found that D was indebted to P anyway- but found contract was illegal and no recovery 

b. P sued in MO to recover (F1) who assumed that MS arbitration award was valid and found for P

c. P then sued in MS (F2) to collect judgment- who refused to enforce under FFC

d. SC reversed- forces F2 to accept F1’s judgment as conclusive

i. Error in judgment in MO court is not a reason for reversing, but no original jurisdiction is

ii. If F1 is a FINAL JUDGEMENT then it must be enforced (FFC)- reduces interstate friction of one state being able to override decision of other.  

iii. Losing party should directly appeal in F1 to fix mistakes

e. Dissent: FFC should not be able to oblige F2 to enforce a criminal act

2. Yarborough v. Yarborough

a. Family lived in GA., filed for divorce, daughter moved to SC and sued for more money which was awarded, GA had given lump sum of child support- final judgment not subject to modification

b. Reopening GA divorce decree violated FFC- SC’s interest of protecting the child was not enough to override FFC

c. Trend toward very small Public Policy exceptions for FFC- Codified in §103 of 2nd R- i.e. divorce, workers comp, penal and tax judgment

d. Dissent of Justice Stone:

i. There should be a limitation to FFC- GA did not intend to limit SC’s rights  

ii. Exception to FFC for Public policy reasons

3. Elkind- Case (GA divorce decree) was reopened because father had moved to CA, and mother moved to NY, and GA adopted Uniform Reciprocal Judgment Act which expressly reserved to the state of the obligor’s residence the power to apply its child support laws.

4. Can F2 give greater preclusive judgment then F1 has?

a. Might be due process issue

5. Interest of the Forum

6. Thomas v. Washington Gas Light

a. D.C. resident sues for D.C. Workman’s comp, injured in VA- given VA WC

b. 3 years later sued for DC WC as a supplement even though VA law precludes any other recovery at common law- Sup. CT plurality allowed both awards.  

c. Previous Cases

i. Magnolia- LA resident injured in TX- obtained TX awards, seeks supp. Award under LA- not given b/c TX award is entitled to FFC. 

ii. McCartin- 

1. IL residents doing work in WI, compensation did not effect any remedy under WI law,

2. WI sup. Ct  did not allow supp. Award- gave more deference to IL judgment

3. Sup. Ct. allowed supp award because there needs some unmistakeable language by a state leg.  – must focus on intent in absence of

4. Unless F1 blocks all supplemental awards they are allowed

d. Plurality Rejected both Magnolia and McCartin in favor of a balancing test:

i. McCartin is an unwarranted delegation to states to determine FFC

ii. Determination of an administrative agency (WC) should not be entitled same weight as judge made law

iii. Interests

1. VA’s interests in limiting liability

· Not important because P could choose to recover in VA or DC

2. Welfare of Individual Employee in VA and DC

· Not be harmed by supplemental award

3. Integrity of Formal Declaration (VA)

· Balancing test of states interest- overrules Magnolia.  Fact-finding in administrative tribunals are entitled to the same res judicata in F2 as court.  But Admin tribunals never consider any policy except that of their own state- therefore there can be no objection to finding DC rights 

· State interest not strong enough to prevent other states with overlapping jurisdictions over particular injuries. 

e. Concurrence: 

i. Res judicata should be applied to administrative decisions

ii. Un-mistakable language test

f. Dissent: Upholding Magnolia- ultimate res judicata

iii. Land Taboo

1. Interest Analysis- Does court really care about ownership or is it more concerned with administerability? 

2. Durfee v. Duke

a. Action in NE to quiet title to land- ? whether it was in MO or NE- resp. lost by saying no jurisdiction

b. Resp. then sued in MO court but F1 decision entitled to FFC, upheld by SC- states were not bound by other courts holding but cannot re-litigate

c. Rule is no different when claims made that original forum had no jurisdiction over Subject matter- subject matter is fully litigated in the original forum and therefore could not be retried.  

d. Can F2 re-litigate jurisdiction:

i. Lack of jurisdiction over subject matter was unclear

ii. Determination as to jurisdiction was a matter of law, not fact

iii. Court was limited, not general jurisdiction

iv. Question of jurisdiction was not actually litigated

v. Policy against court’s acting beyond its jurisdiction is strong

3. Thomas v. Whitman- P.Pol concern to limit review of jurisdiction

4. Clarke v. Clarke 

a. Wife died and left property in CT, to kids and husband in SC, one daughter dies

b. Husband sues in SC for construction of the will- if SC law is applied, property is split- sues in CT for distribution.  CT law that alive daughter would get dead daughters share, does not enforce

c. S. Ct- law of the situs applies

d. Contrasts Durkee b/c land’s location is not in question- jurisdiction was not fully litigated.  SC cannot affect real estate in CT

e. Land taboo is stringer then res judicata- local interest in land. 

f. Is SC disinterested and therefore cannot apply its own law? 

5. Fall v. Eastin

a. Couple lived in NE, owned land, moved to WA and got divorced, court awards property deed to wife, but husband does not oblige

b. Indirect effects are OK, but cannot effect land in another state- If the decree acts directly on the land, not the D, it must be exercised where subject matter is located.  

iv. Non-final decrees

1. Worthley v. Worthley 

a. Divorce Proceeding in NJ, then husband moved to CA, stopped making alimony payments- wife sued in CA to enforce NJ judgment

b. Award was ongoing obligation, not a final decree and subject to modification and re-opening in NJ

c. CA has a choice whether to enforce or modify as long as both parties have a chance to appear at a hearing

d. Court applies NJ law- even though it is difficult to ascertain NJ law in CA court

2. Are Equitable Decrees Entitled to the Same Full Faith and Credit as at law?

a. Common la- equity not enforced in same way as legal judgments, territorially limited

b. More complex to enforce then $ judgment

c. Inherently modifiable

d. Public policy exception

3. Lynde v. Lynde

a. F1’S equitable judgments ere not enforced in F2- Court has a choice whether to enforce equitable decisions 

b. F2 also does not have to enforce F1’s enforcement methods, but if they are available they should be enforced

4. James v. Grand truck RR

a. MI resident killed in MI, P sued in IL

b. D obtained injunction in MI to stop IL suit

c. IL court issued a counter order enjoining RR from enforcing MI judgment

d. Statutes enjoining actions in other states are not entitled to FFC

v. Equitable Decrees and obligation to Enforce Sister State Judgments

1. Baker v. GM 

a. Elwell, a GM employee, had a permanent injunction (consent decree) prohibiting him from soliciting to testify against GM- unless he was ordered to testify in court.  Elwell asked P to subpoena him here.  

b. This case was an MO case, and D objected to subpoena of Elwell

c. SC held that MI court order could not be enforced in MO court- this is enforcement not recognition

i. No roving P.Pol exception to the FFC clause

ii. There is no distinction between judgments at equity and law.  

iii. F2 does not have to enforce judgment of F1- enforcement measures do not travel to sister states as preclusive effects

iv. Judgment precludes original parties, here Baker is a third party, therefore this is claim preclusion.  

d. Settlement are within the meaning of FFC because of significant involvement of MI court for implementing judgment

vi. State Judgments in Federal Courts

1. Is this system suspicious of federal power?

a. Under what circumstances must federal court give FFC to state court judgments?

b. To what extent is Congress empowered to legislate exceptions to FFC obligations?

i. National unifying force of FFC 

ii. Congress shall have power to approve and effect FFC? (i.e. obligation of states to accept same-sex marriages of sister states)

2. Allen v. McCurry

a. McCurry was arrested in state court, evidence was suppressed.  McCurry then brought a §1983 action in fed.ct.  SC held that this action was precluded because he was precluded from relitigating a search and seizure question already litigated in state court.  

b. App. Ct (overruled) held that since §1983 could not be argued in state court there was no preclusion- federal rights deserve a federal forum

c. Why trust the State Court?

i. Opportunity to fully and fairly litigate

ii. §1983 should not be able to generally trump FFC:

1. no explicit language/ repeal to override FFC

2. Federal remedy should only occur if:

· State substantive law is facially unconstitutional

· State procedural laws are inadequate

d. How Could McCurry bring his §1983 action in federal court:

i. Not litigate in state court ever

ii. If there was never a full and fair opportunity to litigate

3. Matsushita v. Epstein – Congressional Power to Implement FFC

a. Can a federal court withhold FFC from a state judgment approving a class action? No, unless another federal statute partially repeals FFC the federal court must give judgment the same effect that it would have in the courts of that state

b. Certification of a class action was within the judicial proceedings of §1738- even when a right is exclusively federal/ within the exclusive jurisdiction of the federal courts does not make §1738 inapplicable. 

c. Test: (Marrese)

i. Does the law of the state give preclusive effects?

ii. Does statute give any repeal to §1738 FFC (rare)?

4. Settlement and Claim Preclusion

a. Defense of Marriage Act:

i. §1738 (c)- specialized amendments- no FFC to recognize same sex unions

ii. Congress has plenary power to affect laws of one state over another- FFC does not generally apply to statutes, just judgments.  

V. Special Settings and Recurring Problems

a. Federal State Conflicts

i. Erie Doctrine

1. Erie R.R. v. Tompkins

a. No federal common law (not bound up in statute) in diversity cases, apply substantive law (statutes and precedent) of state where court sits.  

b. Does not apply in federal question – except as governed by statutes or Constitution

c. There is no federal general common law- refers to all judge made law- too mush of a delegation of lawmaking authority to judges

d. Federal Common Law exists by judges filling in the gaps: i.e. Sherman Antitrust Act, Alien Tort Claims Act

e. Implications on Choice of Law: Klaxson- federal court sitting in diversity does have to apply choice of law regime of the state where they are sitting.  

2. Swift v. Tyson

a. Common law contract case. Rules of Decision Act- federal court should apply law of state where no federal law- did not apply to judge made law

b. Held that federal courts sitting in diversity need not apply the unwritten law of the state, can develop common law interpretation

c. Disadvantages

i. Forum Shopping- Discriminate against residents by non-residents

1. criticized in Black and White Taxi Cab but stare decisis was powerful when dealing with statutory interpretation (RDA)

ii. Lack of uniformity in the common law- 

1. tried to create a center of gravity in federal common law- did not work. 

2. differences in law even within the same state.  

iii. Decision was unconstitutional 

1. Congress nor federal courts had power to declare the law for the states.  General law making authority rests with the states unless there is an express grant of legislative authority

3. Is there a federalism issue?

a. Federal Courts have no inherent lawmaking power unless authorized by Congress or Courts

b. Diversity Clause does not empower Congress to make substantive law or delegate power to federal courts.  

c. Is Erie a limitation on general federal power? Historical Interpretation- Rise of realism, political check on states rights/ federal power.  

4. Guaranty Trust v. York

a. York sued Guaranty Trust for self-interest- suit would have been barred by SOL but federal court allowed suit, SC reversed

b. In equity, federal court must use SOL of state where it sits

c. Outcome Determinative Test- If outcome would change if use federal law then Erie then use state law.  

i. no longer a substance/ procedure distinction

ii. this was too broad- isn’t everything outcome determinative 

d. Federal court in diversity is only another court of the state, but this was unworkable, makes no sense that federal court must learn 2 sorts of laws- one for federal ? and one for diversity.  

5. Byrd v. Blue Ridge 

a. WC case- Diversity: Should the case be decided by a judge (state) or jury (federal)?

b. This is not clear as to whether it is outcome determinative but must look at strong counterveiling interests (Amend. VII)- Balancing test

c. Blunts powerful deference of York, too little deference to federal rules

d. RDA- does not give broad endorsement to state law, tilt applies only if:

i. Weak federal interest (not federal questions)

ii. Outcome determinative 

6. Hanna v. Plumer

a. OH resident serves Decedent’s wife in MA in accordance to FRCP 4(d)(1)- but MA required personal service, federal law applies. 

b. Since everything can be outcome determinative look at twin aims of Erie

i. Discourage forum shopping

ii. Administerability

c. This rule is not going to affect how this case is litigated (therefore Erie is the wrong test)

d. Rules Enabling Act: Accords special protection to FRCP- delegates power to Sup. Ct. to enact rules of procedure, forms of process, writs, pleadings and motions for federal district courts- therefore state law must yield.  

e. Is FRCP valid? (If there is a clash for federal law to apply, it must be…)

i. Is it valid under REA?

ii. Is it constitutional, could it be case as arguably procedural?

7. Sibbach v. Wilson:

a. Test for Determining FRCP validity- A rule is valid under REA if a rule really regulates procedure- the judicial process for enforcing rights and duties recognized by substantive law and for justly administering remedy and redress for disregard or justification.  

b. REA must not abridge, enlarge, or modify any substantive right

8. Test:

a. Stat Law and FRCP

i. Valid under REA? If yes, then no Erie analysis

ii. If State and Federal law- Erie Analysis

9. Walker v. Armco Steel 

a. Injury in 8/75, FRCP suit in 8/77 under 2 year SOL- under OK law an action is not commenced until service

b. Court held that State law applied because this was not an unavoidable conflict

c. Clear Statement Rule: If there is a direct conflict between a state and federal right then Hanna applies, if not direct clash then apply federal law only if it clearly states that it should apply.  

10. Burlington Northern v. Wood:

a. Is FRCP sufficiently broad as to create direct collusion with state law?

b. Does this FRCP represent a valid exercise of congress’ powers under REA? 

11. Gasperini v. Center for Humanities

a. Sued under diversity for breach. Conversion, and negligence

b. NY law §5501 gives power to appellate court to reduce jury award if it is excessive- standard of “material deviation”

c. Used Byrd balancing test of counterveiling federal policies- here, does not completely displace jury therefore interest balancing leading to compromise.  

i. This is a procedural law with a substantive objective

d. Amend. VII- right to trial by jury preserved, no fact shall be re-examined in any court- “shock the conscience” standard

i. “Shock the Conscience” std at trial level

ii. Abuse of discretion std of appellate court

e. Scalia’s Dissent:

i. Amend. VII would not permit appellate review – procedural rule

ii. This is not an Erie test because of counterveiling federal interests and Fed. Rule should apply

iii. This case contradicts itself, it is not a cap on damages (substantive) just on review

12. Semtek v. Lockheed Martin

a. Sued Lockheed in state court, moved to federal court for diversity, dismissed on merits with prejudice on state SOL 

b. P then sues in MD state court- D argues that claim is precluded b/c of previous action

c. No longer true that all judgments on their merits are entitled claim preclusive effects

d. Federal common law governs the claim preclusive effect of a dismissal by a federal court sitting in diversity- no uniform federal rule- must adopt law that would be applied by state courts in the state in which the federal court sits. 

i. Must be no counterveiling federal interest

ii. Federal Courts/ State Law

1. Klaxon v. Senator Electrical

a. Senator- NY, K- DE corp with a contract made in NY- S sued in DE district courts to enforce the contract 

b. DE dist. Ct. applied NY substantive law (1st R) - reversed by supreme court

c. Cannot apply federal common law- federal district court sitting in diversity must apply law of the state where it sits- treat state choice of law questions like state substantive law questions.

i. Uniform administerability of the laws- there is no federal choice of law regime

ii. Prevents forum shopping- but federal courts in different states are not uniform, could encourage P to bring suit in certain places.  

2. Idea of Federal Common law for Conflicts:

a. Avoids renvoi

b. Uniformity- involvement of federal law

c. Disinterested forum- not overly bound up with parochial rules

3. Van Dusen v. Barrack- Problems with Klaxon

a. D seeks transfer to another court and transferee court must apply the state law that would have been applied if there is no change of venue 

b. Same rule applies if P transfer case (Ferens v. John Deere)

iii. Federal Law in State Courts

1. Testa v. Katt


a. §205(e) of th Emergency Price Control Act- may sue the seller in any court for not more then three times the overcharge the attorneys fees- can bring suit concurrently in state and federal courts- filed in state court,

b. State Court only gave damages for amount of overcharge because statute was penal and public policy exception not to enforce penal statutes of other jurisdiction/ which is foreign in the international sense (Robinson)

c. This is an act of Congress/ Supremacy Clause of the Constitution mandates enforcing U.S. law- U.S. does not bear the same relation to states as foreign jurisdictions- federal act is the counterveiling policy in every state

d. Hughes v. Fetter- If relative to sister state then should be relative to federal case.  

2. Dice v. Akron, Canton & Youngstown R.R.

a. Fraudulent settlement of Federal Employers Liability Act, sued in OH state court- JML no recovery because OH law precluded award

b. Supreme Court reversed- this is a federal question to be determined by federal law

c. OH splits factual issue of fraud split into fragments to be split between judge and jury, determined by federal law

b. International Conflicts

i. Extraterritorial regulation

1. Limits of Legislative Jurisdiction in Int’l Law

a. Jurisdiction to proscribe/ Legislative Jurisdiction: Authority of state to make its substantive laws applicable to conduct relationships or status.  

b. U.S. v. Yunis 

i. Violation of hostage taking act, Destruction of Aircraft Act- certain people on plane were from U.S. 

ii. D was never in U.S. territory

iii. Territorial Bases for jurisdiction over extra-territorial crimes under International Law:

1. territoriality: where the offense was committed

· Subjective- conduct occurs in the territory

· Objective- effects felt within a territory

2. National- nationality of the actor- apply laws wherever in the world you may be

· Is there jurisdiction to enforce?

· Conflict between the states

3. Protective- jurisdiction based on injury to national interest

· Narrow construction- offenses against secretary of state, integrity of gov. functions, (i.e. counterfeiting, espionage, passport fraud)

4. Universal: Jurisdiction when physical custody of D that committed offenses, impacts entire world, dangerous to world order

5. Passive Personal- nationality of the victim

· Controversial- Spain’s application to crimes to Pinochet in Chile- territorialist attacks based on nationalitry

· Moderated in usage/ resisted in U.S.

· Nationality must e the target of the wrong

· Qualified application to serious and universally condemned crimes, which will not raise the specter of unlimited and unexpected criminal liability

6. Expansion Beyond Territoriality:

· Alcoa- 

i. Intent- actor intended to harm U.S. 

ii. actual Effects/ not de minimis

iv. Yunis was prosecuted under universal and passive personal

1. Universal- Acts were heinous- violations of conventions that denounce destruction of airplanes, hijacking

2. Passive personality principle- Americans abroad flight- not targeted because of U.S. citizenship

3. Could this lead to infinite criminal liability for .S. Citizens abroad? 

c. Bases of Jurisdiction to prescribe -§402

i. 1. Jurisdiction to prescribe law:

1. conduct within territory

2. person/ interests within territory

3. Conduct within territory that has or is intended to have substantial effects within territory

ii. Nationality of the Actor- outside or outside of territory

iii. Security of the state (protective principle) or limited class of other state interests (universality? Passive personality?)

d. §404- Universality Principle- Certain offenses recognized by international community of universal concern (i.e. privacy, state trade, hijacking, war crimes etc)- even where none of the elements of §402 are present

e. §403

i. Even if §402 applies, no jurisdiction if exercise of such jurisdiction is unreasonable

ii. Methods to define unreasonableness

1. link of activity of territory to regulatory state

2. connection

3. Character of activity to be regulated important to regulatory state

4. justified expectation

5. importance of regulations to international political, economic, and legal system

6. consistency of regulation with traditions of international legal system

7. when other state has intent in regulatory act

8. likelihood of conflict with another state’s regulation

f. Comity- reduce international friction, less then an obligation, more then charity

i. Problems with §403:

1. Does balancing test lead to provincialism

2. are these factors beyond the competence of the judge

3. Court also have to use legislative history, extra statutory materials, canons of stat. Construction

ii. Foley Brothers Presumption- Legislation of Congress, unless a contrary intent appears is only meant to apply within the territory jurisdiction of the U.S., must be clearly stated

1. congressional intent &

2. reasonableness/ comity analysis

g. Extraterritorial Application of U.S. Law

h. EEOC v. Arabian Oil

i. U.S. Citizen works for Aramco (DE corp) in Saudi Arabia- P brings suit in TX under state and federal law (Title VII)

ii. Dismissed for lack of SMJ- Title VII does not apply to U.S. employed by U.S. employers abroad- S.Ct. the act does not have extraterritorial application

iii. Statute is not clear enough- burden on P to show intent to apply extraterritorially (use Foley Bros. For statutory construction)

iv. Alien Exception Clause- does not apply to employer with respect to employment of aliens outside any state.  P uses negative inference but this is too broad of a reach employers employing U.S. nationals abroad

v. Congress acted by applying law extraterritorially with statutory language

i. Steele v. Bullova Watch- Lanham Act- broader definition of commerce clear enough to regulate extraterritorial application. 

j. Moderation in Extraterritorial Application of U.S. Law- direct conflict between U.S. and Foreign law

i. Timberland- 

1. U.S. law is not extended abroad- Jurisdictional rule of reason, before §403’s factors to calculate which law is applied,

2. Never specifically overruled- maybe §403 is currently best approach

· degree of conflict between U.S. traditions and foreign law or policy:

· Nationality or allegiance of parties, PPB/ Connections

· How would enforcement achieve compliance- courts do not want to issue laws they don’t want to enforce

· Effects on U.S. and elsewhere, compared to those effects elsewhere

· Is there a purpose to harm U.S. commerce (Alcoa test)

· Relative Importance to violation within U.S. v. conduct abroad

3. Forseeability of affects

k. Overcoming Presumtion- Lauritzen, Romero- Policy choice by Congress to enact legislation

2. Antitrust and Extraterritoriality

a. Hartford Ins .v CA

i. Conspiracy by insurers and reinsurers, foreign and domestic, violation of Sherman Antitrust Act- ARAMCO does not apply to antitrust actions

ii. Foreign Insurers- although acts were lawful in Britain, they were in violation of Sherman Antitrust Act

iii. Comity does not apply because there is a true conflict, there are substantial affects in the U.S.- Alcoa test

iv. For Comity:

1. Is there a true conflict- i.e proscription in U.S. v. requirement in UK- here, person can subscribe to both laws

2. Problems:

· Public policy exception- most deference to law that is most different

· Don’t want to step on toes of foreign governments

· Agreements between nations may handle conflicts instead of courts

v. Scalia’s Dissent:

1. Cuts against application of U.S. law- state law overrides federal law in insurance minimizes U.S. interest in regulating conflict. Works through§403 factors. 

2. Charming Betsy Principle: construe domestic statutes in light of customary international law/ stds- never should be construed to violate law of notions if another construction exists- can be overridden by Congress 

· Foley Bros- jurisdictional 

· CB- substantive law

3. Extraterritorial Reach of the Constitution

a. Reid v. Covert- 

i. Uniform Code of Military Justice allowed wives of servicemen to be court martialed abroad for crimes committed on base

ii. D seeks declaratory judgment that wife is deprived of trial by jury

iii. An executive order or treaty cannot get out of constitutional requirements- Congress and President could not provide for court marital abroad, could not violate free of constitution

iv. Cannot deprive U.S. citizen of Constitution even if in foreign land, extra-territorial effects.  

b. U.S. v. Verdugo-Urquidez

i. Citizen and resident of MX searched by US government without a warrant- this is OK

ii. There is no extraterritorial application of the 4th Amend.- extended only to “the people” (even though 5th and 6th – trial related rights)

1. Protects U.S. people from arbitrary actions of their own government

2. class of persons with national community – may not have to be a citizen but at least purposeful availment of U.S. laws (not just prosecution)

3. Insular cases- Constitution does not apply in unincorporated territory 

4. aliens not entitled to 5th Amend protection outside U.S. sovereign territory.  

5. Do not want to impede on foreign policy implications.  

6. Reid does not apply because P was a U.S. Citizen in Reid, not here.  

iii. Kennedy Concurrence- 

1. There is too much weight on “the people” but here territorial application would be impracticable

2. Searches and Seizures are better imposed initially by political branches- court should reject clear blanket of Constitution to be applied extra-territorially

3. Amendments must be assessed ad hoc, individually 

iv. Dissent- Should Constitution be applied as a limit on government where ever it acts, or should rights be specified

c. 4th amendment would apply: (not in Verdugo)

i. territoriality- searches conducted in U.S.

ii. nationality- searches directed against U.S. citizens regardless of location

ii. European Perspective A Comparative Perspective

1. Sources of Law

a. US- approaches, open-ended methodology

b. Eur- brightline rules in statutes/ treaties, civil law system

c. Swiss Federal Statute of Private Int’l law:

i. Art. 14- Renvoi- against accepting reference back except when specified, i.e. personal law

ii. Art. 17- Public Policy Exception- must be compatible with Swiss public policy, more fundamental 

iii. Art. 116- characterization chosen by the parties

iv. Art. 117- like most significant relationship test

v. Torts- assumption of interest analysis- want to offer determinative rule- more open ended and escape devices- more narrow then American conflicts law

2. W. v. Ms. W- 

a. Divorce in Swiss forum with U.S. contacts that moved 11 times to 5 different countries in 16 years.  

b. Rule: Art. 61- Swiss law applicable when D spouse is domiciled in Switzerland, or P spouse is domiciled for one year, if other common nationality that law should apply.  

c. If common foreign nationality Swiss law should apply if foreign connection is attenuated or slight or if greater connection to Swiss law- here Swiss law applied (significant to MSR test)

3. Importance of Rules and Methods of Analysis

iii. Act of State Doctrine

1. Courts will refrain from judging acts of a foreign government within their own territory

i. Territoriality: extraterritorial effects to a foreign state action

ii. Diplomacy- to foreign relations to comprise with governments that don’t even exist

iii. Clear Law- if clear local law prohibits the act the doctrine does not apply

iv. Congressional override of the Doctrine- Hickenlopper amendment

v. Executive suggestion- Bernstein letter

vi. Not solely limited to government parties,

b. Abstention- this is a negative doctrine.  If doctrine applies, courts do not adjudicate- presumes validity of foreign act

c. Must respect foreign law- opposite of public policy exception

d. Doctrine at War with itself- federal common laws created by judges- judges can also be hostile to them. 

2. Underhill v. Hernandez- 

a. Act of State Doctrine in its whole- actions by military commanders during a revolution.  

b. Redress of grievances by reason of such acts must be obtained of by sovereign powers as between themselves, i.e. executive action.  

c. Every state is bound to respect the independence of every other sovereign state and the courts of one country will not sit in judgment of he acts of the government of another country within its own territory.  

3. Banco Nacional de Cuba v. Sabbatino

a. Cuba nationalized property of U.S. citizens in Cuba.  Payment was made to the company that had its property nationalized rather then to Banco national.  

b. Cuba involved act of state doctrine- domestic courts must presume validity of foreign acts- applies when foreign country in its own territory, country must be recognized a time of suit in absence of treaty.  

c. Constitutional underpinnings/ separation of powers- do not want courts interfering in foreign relations. 

d. The Judicial branch will not examine the validity of a taking of property within its own territory by a foreign sovereign, extant and recognized by this country at the time of suit, in the absence of a treaty or unambiguous agreement even if international aw is violated.   

e. Trigger to Act of State Doctrine: official act on behalf of a foreign government, lawful sovereignty ratified by state itself.  

i. Can be imposed on private parties if there is a law on the books

ii. This is not a prophylactic rule- balancing test leads to pick a foreign law where there is a disgression.  

f. Congress can override act of state doctrine (Hickenlopper amendment)

g. Choice of law:

i. Strict territoriality

ii. Override of public policy exception

iii. Connect to international choice of law- hard to reconcile act of state doctrine with §403 (more legislaive)

4. Bernstein letters- Executive Branch suggestions to override act of state doctrine because contrary to public policy- it is a significant not dispositive factor in the analysis

5. W.S. Kirkpatrick v. Environmental Tectonics

a. Kirkpatrick used a 3rd party to bribe Nigerian officials to get a government contract- losing parties sued 3rd party and Kirkpatrick

b. SC- no application of act of state doctrine because bribery was illegal- this was an action for damages not upon validity of the contract

c. If there is a law in that country making bribery illegal there is no reason for an act of state

d. Too formalistic to determine legality of Nigerian executive with Kirkpatrick’s act.  

e. This case was a death to the doctrine- it has not been used in over 30 years.  

iv. Recognition of Judgments 

1. Hilton v. Guyot

a. 2 NY citizens were sued by a French firm/ liquidator (Guyot) in France- judgment against Hilton

b. Guyot sued to enforce in NY- Supreme Court would not allow

c. Comity of Nations- one court gives deference to foreign decision, not an obligation- here since there is no reciprocity because French courts would not enforce U.S. judgment in France, therefore re-litigation of the merits.  

i. Induce change of behavior abroad

ii. Forgoes emphasis on finality to discourage forum shopping.  

d. This is no longer controlling in Most states- may apply if there is some other reason not to enforce

e. Requirements to recognize judgment (dicta): preconditions to acceptance of comity:

i. Full and fair trial

ii. Court of competent jurisdiction

iii. Trial conducted through regular proceedings

iv. Adequate notice to defendant (English)

v. Impartial justice between citizens and aliens

vi. No prejudice in court or system of laws

1. difference between French and U.S. system will be a due process violation but will not block enforcement of French procedure

2. less demanding std then international measure of due process

vii. No fraud in procuring judgment

viii. No other special reason for denying comity. 

2. Uniform Foreign Money Judgment Recognition Acts

a. Mandatory Defenses v. discretionary defenses- foreign judgment is entitled to FFC if certain requirements

i. Foreign judgment rendered under a system which did not provide impartial tribunals o procedures compatible with due process requirements 

ii. No personal jurisdiction over the D

iii. No subject matter jurisdiction

b. Discretionary Factors:

i. No notice within sufficient time

ii. Judgment obtained by fraud

iii. Violation of public policy

iv. Judgment conflicts with another final and conclusive judgment

v. Violation of agreement between parties

vi. Inconvenient forum

3. Semportex- 

a. British co sued Philadelphia co in UK- Phila co made special appearance to challenge PJ then attempted to withdraw, jurisdiction sustained and judgment entered 

b. Abandons reciprocity requirement of Hilton- can be enforced in US

c. Req. of full and fair trial is malleable

4. Impact of Erie on Hilton:

a. Includes state rule of recognition of foreign judgment- can establish own rules

b. Hilton abandons uniformity considerations

c. State to state judgment unless federal legislation.  

Public Policy- Is it too elastic to be meaningful? 

· Yahoo v. La Ligue Contre Le Racisme

· In a Judgment based on a different type of speech.  How would we deal with an interconnected world with free speech issues?

· 2 French nonprofits opposed to nonprofits, sued Yahoo because Auction cite allows Nazi propaganda.  

· Originally French Court allowed either French citizens to be denied access to this material, a warning of breaking the law, and a penalty.  

· Yahoo said they could restrict posting on Yahoo French cite, but not full Yahoo.com.  

· Modified order- Yahoo could take some of the items off.  

· Yahoo sued for declaratory judgment that order is not enforceable.  To get rid of all material would violate Yahoo’s first amendment rights.  

· Court found that yahoo’s first amendment right outweighed comity and this could not be enforced in the U.S. Privilege of First Amendment when it comes to Public Policy. 

· There is no less restrictive alternative

· Public Policy defense has been limited in FFC cases- no equivalent (Baker v. GM)- Under Uniform Act should Supreme Court interpretations also be brought in.  

· Does a Public Policy have to be Constitutional to derail a foreign judgment? What else can suffice? Must undermine public interest or confidence.  

· Gambling debt- probably not

· What about collusive familial issues? May be overcome because of the family unit

· Antitrust issue- Sherman Act is less restrictive- may trigger P.Pol exception in tune with Sherman Act

· Why is this French judgment not considered a foreign act of state? 

· Even on its own terms this is a court judgment and act of state should not apply

· Territorial authority cannot work in a global economy.  Where is the content exactly? 

· Tachiona v. Mugabe

· Contrasts mechanical choice of law of Carroll v. AL

· Victims of Human Rights abuse in Zimbabwe- campaign for violence, sued major political party.  

· Case dismissed against Mugabe, gives absolute immunity. 

· Sued under Alien Tort Claims Act for Torts, violated international Human Rights norms

· Choice of Law problem- all acts occurred in Zimbabwe, all parties in Zimbabwe.  

· Must insure that case will be treated the same way wherever it is brought: avoidance of forum shopping.  

· Public Policy rhetoric, not final judgment- protect human rights law- court concerned with overriding federal policy- why is there not a federal deference. 

· This is an act of state by Mugabe- but does not work here because of a clear violation of law by treaty, not lawful under Zimbabwean law.

· Depecage- issues are broken up and different laws are applied to each issue- result orientation “with a vengance”

· Using weird sources of law- i.e. law of Guatemala for sibling law

