Conflicts of Laws – Friedenthal

Fall 2008

CHOICE OF LAW: THE BASIC MODEL
I. Traditional Approach to Choice of Law

A. Three Phases of Multistate Disputes
1. Jurisdiction (where can the litigation be initiated?)

2. Choice of Law (which law will the court apply?)

3. Recognition and Enforcement of Judgments (where can the resulting judgment be enforced?)
a. Full faith and credit considerations
b. State statutes may exist that give full faith and credit to international judgments

c. Judgment will not be enforced if the rendering court lacked jurisdiction

B. Traditional Theory: Jurisdiction-Selection Rules

1. General Rules

a. Forum will apply its own law as default and whenever possible
b. The existence of a state statute covering the subject matter will usually be decisive

c. Comity (Justice Story)
i. Somewhere between a mere courtesy and legal duty derived from tacit consent of nations based on mutual forbearance and enlightened self-interest

ii. Key axioms

1) The laws of each state have force within the territory, but not beyond [elevates territorialism into the main operating principle]

2) These laws bind all those who are found within the territory, whether permanently or temporarily [elevates territorialism into the main operating principle]
3) Out of comity, foreign laws may be applied so that rights acquired under them can retain their force (provided they do not prejudice the forum state’s powers or rights) [attempts to explain why the forum state will apply the law of another forum state; does not address when it will do so]
2. Vested Rights Theory (Joseph Beale)
a. Comity Principles were rejected by Beale in favor of the English doctrine of Vested Rights

b. One set of rules that would determine in any case what law controlled regardless of where suit was brought

c. Lex loci delicti: apply the law of the place where the last bad act occurred

d. Strong territorial approach: rigidly apply the law of the place where the last events occurred

e. Advantages

i. Arguably easy to apply (but sometimes the “place of the tort” is difficult to determine)

ii. The lex loci is the only geographic factor common to both parties to the suit (but this was not true in Carroll)

iii. Neutral – does not favor plaintiffs or defendants, whereas applying the law of the forum would favor plaintiffs and encourage forum shopping

iv. Predictable – suits will be resolved the same way regardless of where the litigation is brought (predictability and uniformity!)
f. Disadvantages
i. Unfair – the rigidity of the theory was impractical and unbearable

ii. Lacked values of flexibility and common sense resulting in arbitrary and disparate treatment

iii. For defamation and other intentional torts, it is possible for tortfeasor to select the state in which to commit the tort with an eye to potential liability – “forum shopping” by potential defendant

3. Place of Wrong (Torts) (Territorial Approach)
a. Rule: the cause of action arises under the laws of the state where the last act occurred.  Alabama Great Southern R.R. Co. v. Carroll (Ala. 1892) (P employee and D employer were residents of Alabama; D incorporated in Alabama; P injured in Mississippi, but the cause of the injury was a faulty train inspection that occurred in Alabama; court held because injury occurred in Mississippi, rights vested there and Mississippi law applied; Mississippi fellow servant rule barred recovery)
i. Remember: without injury, there is no tort (explaining why “bad act” rule should not apply)

ii. The results seem unfair

1) Alabama could change its workers compensation law to expressly apply to Alabama employees regardless of location of injury

2) Alternative factors: domicile, state interests, place of bad conduct, better law, forum law

iii. Reflects contrary goals of conflicts:


1) Applicable law should be selected fairly even if the ultimate application seems unjust

2) Application of the selected law should attain material or substantive justice rather than focusing on fair selection

b. Territoriality and Vested Rights: The First Restatement (1938)
i. § 1 – No state can make a law, which by its own force is operative in another state.

ii. § 377 – The place of the wrong is in the state where the last event necessary to make an actor liable for an alleged tort takes place.

iii. § 378 – The law of the place of the wrong determines whether a person has sustained a legal injury.

iv. § 384 – If a cause of action in tort is recognized in the place of the wrong, a cause of action will be recognized in other states.  If no cause of action is created in the place of the wrong, no recovery in tort can be had in any other state.

v. § 386 – The law of the place of the wrong determines whether a master is liable in tort to a servant for a wrong caused by a fellow servant.

vi. EXCEPTION: if there is a standard of care in the state where you act, and you act within that standard of care, you should not be subject to liability for injury that occurred elsewhere as a result of your conduct

c. Other place of injury rules

i. Wrongful death: last act is where the fatal blow was delivered

ii. Libel case: last act is where the libel was communication (but action must be brought in one state only)

4. Place of Contracting (Territorial Approach)
a. Rule: the validity of a contract is to be determined by the law of the state in which the contract was made; if it is valid there then it is valid everywhere and an action on the contract will be sustained even in the courts of a state whose law does not permit such a contract.  Milliken v. Pratt (Mass. 1878) (P in Maine sold goods on credit to D in Mass; D’s wife guaranteed payment; P brought suit in Mass to collect on contract; D defended that married women could not contract in Mass even though allowed to contract in Maine; court held contract entered into in Maine by goods being shipped and Maine law applies; P could recover)
b. Rule: the law of the place where performance is (to be) carried out governs suits arising out of nature and sufficiency of performance

c. Rule (Restatement): forum law applies to the determination of where the contract was made; once the determination is made, the law of the place of contract applies to the substantive merits of the suit
i. Note: this rule does not really solve the problem because the forum-law determination of where the contract was made essentially swallows up the second inquiry of whose substantive law applies

ii. Restatement also includes rules that describe when a contract is made upon acceptance (acceptance where mailed, acceptance where spoken into the telephone, etc.)

5. Situs of Property

a. Immovable property

i. Lex Rei Sitae: apply the law of the state where the immovable is located

ii. Restatement requires application of the “whole law” of the place where the immovable is situated

1) § 208 – Whether a thing is moveable or immovable is determined according to the law of the situs of the thing
2) Immovable property usually includes the land and buildings attached thereto

3) This is one of the few areas of law where renvoi applies almost universally (courts look to the “whole law” of the state where the immoveable is located)

iii. Situs state has exclusive de jure and de fact power over land situated within its borders (e.g., levying property taxes)
iv. Certainty, convenience, and clarity of title are universally shared objectives of the law of property and cannot be accomplished if land in one state is subject to diverse and potentially conflicting laws (assure integrity of the recording system and uniformity of result).  In re Barrie’s Estate (Iowa 1949) (Illinois woman executed a will devising land in Iowa to a church; before she died, she wrote “void” all over the will; Illinois law would have held the will voided; Iowa held the will was not voided because witnesses were required for revocation)
1) Full faith and credit does not apply to judgments of probate as to immovable real property
2) Supplementary probate is required to address land located in another state

v. The situs state has the strongest interest in regulating land situated within its border

vi. Situs rule is easy to apply and hard to manipulate because whether a thing is immoveable and where it is located are usually clear
b. Moveable property

i. Rule for inter vivos property: apply the law of the state where the goods are located at the time the action occurred (form of situs rule)
1) But this rule does not lend itself to complex transactions

2) Two-step inquiry required:

· What is the nature of the transaction?

· Where is the situs of the transaction?
ii. Rule for intestate and testate property: apply intestate law of the state of decedent’s domicile at time of death

1) Includes investments and bank accounts

2) Note: domicile rule consolidates probate and gets full faith and credit in all other states
6. Domicile

a. Rule: state of domicile at death is the law that controls probate

b. Domicile retained until:

i. Physical travel to new domicile; and
ii. Manifested intent to stay.  White v. Tenant (W. Va. 1888) (family farm extends over WV and PA borders; decedent promised to live in smaller house on PA side and take care of land; his wife got sick and he cared for her in the family mansion on the WV side but continued to care for PA house and livestock; court held that decedent changed his domicile and PA law controlled probate)
c. Importance of domicile in Restatement

i. Married women used to be prohibited from having separate domicile from husbands

ii. An individuals can always be sued at his or her domicile

iii. Domicile is no longer required for all rules (e.g., child attending public school in place other than domicile)

iv. An individual can be prosecuted only where he or she commits a crime

7. Miscellaneous Traditional Rules

a. Marriage

i. First Restatement § 121 Rule: validity of marriage is governed by the law of the place where the promises were exchanged
1) But status of marriage is governed by the domicile of the parties
2) 1912 Uniform Marriage Evasion Act attempted to discourage people from shopping states with more permissive marriage laws by prohibiting the recognition of foreign marriages where they conflicted with the domicile state’s laws (only adopted by five states)
3) Particularly relevant for same-sex marriages

b. Legitimacy at childbirth

i. First Restatement § 138 Rule: determined by the law of the state in which the parent whose relationship is in issue was domiciled when the child was born

1) A subsequent act could legitimatize the child; to be determined by the law of the state of domicile (at the time of the act) of the acting parent 

ii. Custody of legitimate children at birth determined by law of state where father was domiciled

1) Domicile of child after birth may change right to custody and will vest new state with rights to remove the child from an unfit guardian

iii. Second Restatement drops custody issue all together

C. Traditional Practice: Escape Devices

1. Process of Analysis

a. Components of traditional rules
i. Legal category (e.g., tort, contract, property)

ii. Applicable law

iii. Factor which “connects” the legal category with the state that supplies the applicable law

b. Employing the rule (each step offers opportunities for escape or manipulation)

i. Characterize: determine which rule is applicable to a problem by fitting it into a legal category

ii. Localize the connecting factor: determine where the tort or contract occurred, or the situs of the property

iii. Ascertain the content of the law of the state in which the connecting factor was located to determine how much of that law is applicable to the case and which, if any, defenses are available

2. Characterization
a. General rules for characterization

i. Restatement does not provide guidance on characterization

ii. Forum court usually decides how to characterize a claim

1) Courts usually consider rules that make sense for plaintiffs and the principle of certainty

2) But sometimes characterization can be seen as manipulation by the court to get a preferred result on the merits.  Levy v. Daniels’ U-Drive Auto Renting Co. (Conn. 1928) (P was a passenger in a car rented from D in Conn.; P and the driver get into an accident in Mass.; if Mass. law applies, P cannot sue the rental car company (only the driver); if Conn. law applies, the rental car company is liable for all injuries; court held this was a contract rather than torts case and Conn. law applies because the rental contract was made in Conn.; court looked at policy behind Conn. law – highway safety)
iii. Rule: the law of the domicile state applies in determining any issue of incapacity to sue based on familial relationship.  Haumschild v. Continential Cas. Co. (Wisc. 1959) (wife sued husband in Wisconsin (their domicile) for a California car accident; Wisconsin allowed spouses to sue each other but CA did not; court held this was a domestic matters issue rather than tort issue and the law of the domicile controls domestic relations; thus wife could sue under Wisconsin law; court also looked at policy behind interspousal immunity – preservation of marital harmony and avoidance of insurance fraud)
1) Renvoi – if Wisconsin applied CA “whole law”, CA would have looked back to Wisconsin under its conflicts rules
2) Depecage – Wisconsin separated issues of the case and applied different substantive law rules to each issue
iv. Characterization is an acceptable tool if used to ensure sound decisions based on logic and policy

1) Characterization is a method for avoiding the nonsensical results of applying rigid and predictable rules

2) But if we use characterization to circumvent the consequences of rigid rules, why don’t we just openly look to policy and logic to get our desired result?

3. Substance or Procedure

a. Rule: the forum will apply forum law with respect to procedure

i. It can be helpful to look to the purpose of the law to determine whether it is procedural or substantive:

1) Does the rule guide human conduct and create incentives or liabilities (substantive)?

2) Does the rule serve to create the efficient presentation of evidence (procedural)?

b. Advantages

i. Facilitates judicial administration

ii. Establishes predictability and meets expectations for plaintiffs when they select a forum

iii. Enables the parties to hire attorneys familiar with court procedure

c. It can be difficult, however, to distinguish between substance and procedure.  Restatement lists procedural subjects:
i. Which court(s) can entertain the action

ii. Form of the action

iii. Who may and who must be sued

iv. Methods of serving process

v. Methods of securing obedience to the court

vi. When the action begins

vii. Whether an issue of fact will be tried by the court or jury

viii. Proof in court of facts alleged as well as presumptions and inferences to be drawn from evidence

ix. Competency and credibility of witnesses

x. Admissibility of evidence

xi. Access to the courts

xii. Statute of frauds.  Marie v. Garrison (NY 1883) (P sued in NY for breach of oral contract made in Missouri; D argued that statute of frauds applied and the contract was unenforceable; ordinarily, Missouri law would apply to a contract entered into there; Missouri law would have invalidated the contract under statute of frauds; court held that Missouri statute of frauds was procedural only and did not apply to suit in NY court, and NY substantive law applied to void the contract on substantive terms)
1) Statute of frauds is procedural because it is an evidentiary rule
· Ensures that parties are aware they are entering into a contract
· Ensures clarity of the terms of the contract
· Oral contracts are too difficult to prove
xiii. Statutes of limitations 
1) Statute of limitations serves both substantive and procedural purposes
· Procedural: protects courts with limited resources from stale claims
· Substantive: protects defendants
2) Exceptions to statute of limitations as procedural
· Cause of action and substance are so intertwined that the statute of limitations is substantive (usually when a cause of action is created by statute) (cf. when a cause of action in a statute is governed by a general statute of limitations for torts)
· Borrowing statutes: statutes that dictated that statute of limitations of jurisdictions from which substantive law was borrowed would apply (usually adopted shorter statute of limitations between forum and other jurisdiction from which substantive law was borrowed)
3) Bournais v. Atlantic Maritime Co., Ltd. (P brought suit under Panama Labor Code even though the statute of limitations in that law had already passed; P relied on longer statute of limitations in a federal statute; court held statute of limitations was procedural so longer federal statute of limitations)
4) Keeton v. Hustler Magazine, Inc. (NH 1988) (NY plaintiff filed action for libel and slander against OH/CA defendant; NH was the only state where the action wasn’t time-barred; court applied its own statute of limitations because it was considered procedural and NH has no borrowing statute)
xiv. Limits on recovery.  Kilberg v. Northeast Airlines, Inc. (NY 1961) (NY man bought plane ticket in NY; plane crashed in Mass.; Mass. law would apply to the substantive claim because it was the place of the tort, but Mass. law limited recovery to $15,000; court applied NY law to recovery issue (no limit on recovery) based on (a) public policy, and (b) holding that remedial laws are procedural)
d. Common procedure v. substance issues
i. Caps on damages

ii. Survivorship of claims.  Grant v. McAuliffe (Cal. 1953) (Ps and D, all CA residents, were in a car accident in AZ; Ps brought suit in CA and D died after suit was brought; CA had survival statute that allowed suit to proceed against executor of the estate; AZ did not allow suit to proceed; court held that even though AZ substantive law applies to the tort claim (place of wrong), CA survival statute applies because it is procedural relating to the enforcement of legal claims for damages and the suit may proceed; AZ rule was intended to protect innocent widows and children of D who is a CA resident here; cf. wrongful death statutes which create a cause of action to protect the widows and children of P)

iii. Statute of frauds
iv. Statute of limitations (usually procedural)

v. Right to jury trial

1) Procedural?  It is part of how the court operates; people choose forum based on availability of a jury.

2) Substantive?  It is a constitutional right, but is it merely a procedural right?  The Seventh Amendment does not apply to the states probably because it is considered procedural.

vi. Questions of law versus questions of fact (usually procedural)

1) E.g., in most states the question of whether a contract exists is a question of fact for the jury, but in some states, in the absence of credibility issues, it is a legal question for the judge.

vii. Rules of evidence

viii. Burden of proof

1) If a law is adopted for conflicts purposes, should the standard of proof be adopted as well?

ix. Direct action statutes

1) Some states allow direct action by plaintiffs against insurance companies where the insurance companies may be liable if the insured is responsible/defendant

2) These statutes usually help plaintiff significantly because juries see deep pockets as opposed to individual defendants who may be judgment-proof

3) Procedural or substantive?

· Accident occurs in direct action statute state

· Suit is brought in neighboring state without a direct action statute

· D moves to dismiss

· Is the direct action statute part of the substance of the case?

4) If it is substantive, is it classified as tort or contract?

4. Renvoi

a. Rule: a state adheres to renvoi doctrine where its conflict law dictates that it apply the “whole law” (including the conflicts law) of another state

b. Once the forum (State A) decides to look at the “whole law” of another state (State B), there are three possible results:

i. Conflicts law of State B may refer the matter to State B’s own internal law.  The substantive law of State B is applied and the matter ends.

ii. Conflicts law of State B may refer the matter back to the forum state (“remission”).  
1) While, in theory, this could result in a never-ending circle, in practice the forum will accept the reference back and apply its own law.  In re Schneider’s Estate (NY) (Schneider died domiciled in NY but owned real property in Switzerland; his estate sold the property and the cash had to be distributed and property rights established; Schneider’s will set out certain distribution contrary to the laws of Switzerland regarding inheritance of land; court looked to “whole law” of situs (“accepting the renvoi”) and Swiss conflicts law looked to the law of the domicile so NY substantive probate law applied)
iii. Conflicts law of State B may refer the matter to the law of a third state (State C) (“transmission”).

1) If the transmission is to the “whole law” of State C (look to State B’s conflicts law), continue to look to the conflicts law of the state(s) referred until there is a reference to substantive law.

2) If the transmission is to the substantive law of State C, then State C’s law applies and the matter ends.

c. When does renvoi apply?

i. Forum decides when to apply renvoi

ii. First Restatement: renvoi only applies to

1) Immovable property (apply “whole law” of situs).  
2) Divorce

iii. Second Restatement: renvoi applies when
1) Uniformity of result is at a premium

2) When virtually all states agree that a particular state’s law should apply

5. Exceptions to Traditional Conflict Rules
a. Public Policy

i. Rule: the public policy exception is extremely limited and should be considered only after determining the applicable law; it should be used only to repel obnoxious foreign laws rather than justifying the applicable forum law
1) There is no real standard to apply
2) Defeats the goal of choice of law principles to create predictability and consistency

ii. Rule: a tort committed in one state creates a right of action in another state unless public policy forbids it.  Loucks v. Standard Oil Co. of NY (NY 1918) (NY resident killed in auto accident in Mass.; Mass. limited liability damages; court held that the Mass. law, though considered penal rather than remedial, could be applied in NY because a NY resident may vindicate his rights under a foreign statute so long as it is not against public policy); Cf. Kilberg (Mass. limit on damages were against NY public policy because the NY Constitution specifically rejected limits on damages for wrongful death and plaintiff would not have been fully compensated under Mass. law; in Loucks, defendants argued against damages entirely, so any recovery was helpful for plaintiff)
iii. Rule: when otherwise applicable foreign law would violate some fundamental principle of justice, some prevalent conception of good morals, or some deep-rooted tradition of common wealth, then the court may refuse to enforce it.   Mertz v. Mertz (NY) (NY Wife sued NY husband for accident that occurred in Conn., which allowed suits between spouses; court held that applying Conn. law would violate NY’s public policy of not allowing suits between spouses); Cf. Holzer v. Duetsche Reichsbahn-Gesellschaft (NY) (German national sued German company for breach of employment contract; company relied on defense that anti-Semitic German law invalidated plaintiff’s contract; court held that it was not against public policy to allow the defense based on a discriminatory law)
1) There is a fundamental difference between claiming a public policy exception to prohibit a lawsuit (Mertz) and claiming a public policy exception to prohibit a party from defending a lawsuit (Holzer)

2) There is no harm in finding public policy reasoning for excluding a claim in that forum; the plaintiff can sue elsewhere
3) But public policy cannot fairly preclude a defense because the defendant will lose on that basis

b. Penal Laws
i. States will not enforce the penal laws of other states

1) There is a specific tie to the jurisdiction
2) Criminal laws are difficult to enforce, especially if there was a penal judgment in another state

3) Criminal law is tried only in the jurisdiction where the crime was committed

ii. Other indications that a law may be penal (and thus won’t be applied in another state):

1) The government sues to vindicate a public right, especially when the remedy is a penalty
2) The government benefits in some way (penalty or fine) even if not brining the suit

3) Private suit brought for the public good where the plaintiff keeps some of the collected penalty (e.g., citizen suit statutory provisions rewarding private citizens for bring suit in environmental cleanup cases)

4) Punitive damages are not penal

iii. Rule: a foreign statue that is penal in some sense is not necessarily penal for all purposes.  Loucks v. Standard Oil Co. of NY (NY 1918) (to be penal, a law must not grant reparation to one aggrieved, but must instead vindicate public justice; court held that Mass. law was classified as penal but should not be considered such here because it was not against NY public policy)
c. Tax Laws

i. Traditional rule was that states will not enforce the revenue laws of other states

1) There is reluctance to inquire into another system’s tax law

2) A state risks offending another jurisdiction by refusing to apply the law

ii. Almost all states have since passed statutes for complementary recognition of tax law

iii. Supreme Court has said that one state cannot refuse to honor the judgment of another state with respect to the collection of taxes

D. Pleading and Proving Foreign Law

1. Rule: the law of a foreign country is a fact that must be proved.  Walton v. Arab American Oil Co. (2d Cir. 1956) (Arkansas citizen was hurt in car accident with NY driver in Saudi Arabia and sued in NY; driver was an employee of a Delaware corporation; neither party pled application of Saudi Arabian law of respondeat superior; plaintiff argued this did not have to be proved because it was a basic and universal tort rule that must have been part of Saudi Arabian law; court required plaintiff to prove Saudi Arabian law in order for judicial notice to be taken and because plaintiff did not do so, NY law applied and the burden of proof on the respondeat superior issue fell on the plaintiff)
2. Taking judicial notice of foreign law:

a. Request the parties to submit evidence

b. Consult with an expert or expert materials

3. Courts often take judicial notice of the laws of another state when that other state’s law applies

II. Modern Approaches to Choice of Law
A. Problems with the Traditional Approach

1. High price for conformity and predictability

2. Rationality and logic did not always prevail

3. Traditional rules could not always solve increasingly complex conflicts

4. Problems with characterization

B. Statutory Solutions

1. General Rule: statutory rules on choice of law generally favors party autonomy
2. Statutes for specific legal act (e.g., statutes making holographic wills valid in other states if it is valid in the state it was made)

3. Uniform Commercial Code (the law that the parties select controls)

4. Borrowing statutes

a. Application of foreign law will mean that the forum borrows the foreign statute of limitations as well

b. Some jurisdictions limit the rule of borrowing to foreign statutes of limitations that are shorter than the forum statute of limitations

c. Other jurisdictions borrow the statute of limitations of the place where the tort occurred
5. Tolling provisions (statute of limitations is tolled when the defendant leaves the state)

6. Contracts

a. Rule of party autonomy (Second Restatement)
i. Choice of law provisions will control if the issue is one which the parties could have resolved by an explicit provision in their agreement directed at that issue

ii. Choice of law provisions will control even if the issue is not one which the parties could have resolved by including the provision, unless:

1) The chosen state has no substantial relationship to the parties or transaction and there is no other reasonable basis for the choice, or
2) Application of the chosen law would be contrary to a fundamental policy of a state which has materially great interest that the chosen state

iii. Absent a contrary intention, the reference is to the local law of the state of the chosen law (no renvoi)

iv. In order for a choice of law provision to be valid, (a) the parties must have the capacity to choose the applicable law, (b) they must have consented to the choice, (c) there must have been a meeting of the minds, and (d) it must have been done in proper form.  The following laws may be used to determine validity:
1) The law of the forum

2) The law that would have been applicable if the choice of law provision was not included

3) The law chosen by the parties
b. Rule of validation (see Part C)
c. Traditional rule that the applicable law is the law of the state where the contract was executed is a presumptive rule, but can be overcome.  

i. Express declaration that some other law will apply.  Siegelman v. Cunard White Star (choice of law provision contained in a steamship ticket made the ticket a contract of adhesion)
1) Contractual terms cannot select law in order to evade the policy of prohibiting certain contractual terms (e.g., limits on party autonomy, rules protecting infant and incompetent parties)
2) Restatement Second:

· Choice of law of the parties will be accepted within certain limitations as long as the parties are able to make that choice and include it in the contract

· But if the terms are those which parties usually cannot govern, the parties’ intent controls the applicable law with exceptions
· Exceptions: 
a. Law chosen must have a substantial relationship to parties to the transaction within a reasonable basis

b. Chosen law will not govern if it is fundamentally against public policy of the law that would otherwise govern had a choice not been made

c. Chosen law will not govern if contract of adhesion are against the policy of the forum
d. Rule of Validation (parties cannot select controlling law that would invalidate the contract)
ii. The parties intended the contract to be performed somewhere else.  Pritchard v. Norton (Louisiana citizen signed appeal bond in a Louisiana civil case in NY; case lost on appeal; citizen’s insurers argued that the appeal bond was invalid in NY for lack of consideration and therefore he didn’t have to pay; court held Louisiana law applies because the parties intended for the contract to be performed in Louisiana where it was valid)
7. Property?  Wyatt v. Fulrath (Spanish couple hid assets in NY during Spanish Civil War; they signed an agreement to let NY survivorship law control the assets; Spanish law would have made the property join even after the death of one spouse; court held that NY law applied because NY public policy asserted control over property within its jurisdiction; dissent argued that traditional rule of law of marital domicile should have applied)

C. Party Autonomy and the Rule of Validation

1. Contracts

a. Rule of Validation:

i. Parties cannot select controlling law that would invalidate the contract

ii. This rule overrules party autonomy

2. Inter Vivos and Testamentary Trusts

a. Rule: in determining the law to control an inter vivos trust, the domicile of the settlor is not the absolute and controlling consideration; instead, the express or clearly implied intent of the settlor should control absent any strong forum policy to the contrary.  Shannon v. Irving Trust Co. (NJ settlor established an irrevocable inter vivos trust in NY but directed that NJ law should control; court affirmed that NJ law controlled); Hutchinson v. Ross; Wyatt v. Fulrath
b. Rule: the traditional situs rule does not control a testamentary trust, but rather the law of the place with an interest in the marital status.  Estate of Crichton (husband died in NY where he and his wife were married and domiciled; he left most of his property, in Louisiana, to his children; wife brought suit in LA under community property rules; court held NY law applied because it had the only interest as the marital domicile).  Estate of Clark (court applied law of VA as marital domicile even though estate existed in NY bank and will specified that NY law should apply)
i. But see Estate of Renard (woman who lived in NY for 30 years died domiciled in France; court upheld her selection of NY law to control the descent of her estate and depriving her son of his one-half share under French law because (a) of her long NY residence, and (b) her son was not a French resident)
D. Interest Analysis

1. Interest Analysis Theory

a. Currie theorized that traditional rules, though intended to create uniformity and certainty, did not create results based on policy, statutory purpose, logic, or rationale
b. E.g., Milliken v. Pratt (court relied on traditional rule that the law of the place where the contract was made controlled; therefore, the contract was valid because it was entered into in Maine even though Massachusetts law prohibited wives from contracting independently of their husbands)
i. We should instead evaluate the applicable law based on statutory purpose:
1) Massachusetts’s prohibitive law was intended to protect Massachusetts women; Maine’s permissive law was intended to apply to Maine women

2) Because the woman here was from Massachusetts, Massachusetts had a strong interest in applying its law to this case
ii. The place of contracting rule is meaningless compared to where the parties are from and the interests of those jurisdictions

c. A court faced with a claim based on a set of facts should look at the law, determine the purpose, interpret the law, and then determine which law should apply out of many laws that may appear to be conflicting

i. Intentionalism: what is the intent of the law?

ii. Textualism: what is the scope of the law according to its text?

iii. Moral Imperative: what should the law mean?

d. A state’s interest is the product of:

i. Government policy; and
ii. The concurrent existence of an appropriate relationship between the state having the policy and the transaction, the parties, or the litigation

2. Interest Analysis Process

a. Apply the law of the forum unless otherwise requested

b. If foreign law is requested, the court should look to the policies behind the respective laws and determine whether one state or both have an interest in applying their law
c. If only one state has an interest, this is a false conflict and the law of the interested state should apply

d. If both states have an interest, this is a true conflict:
i. Balance the interests: is one state more interested?

ii. If both states are equally interested, apply forum law

1) This encourages forum shopping

2) It will also create different results depending on where the case is brought

e. If neither state has an interest, apply forum law

3. Identifying False Conflicts
a. False Conflict: when two or more states are involved in the dispute and only one is “interested” in having its law applied

b. Conflicts within the same jurisdiction

i. Chesney v. Marek (civil rights statute allows prevailing plaintiff to recover attorney’s fees and costs; defendant made settlement offer under FRCP 68; plaintiff rejected offer and won, but his award was less favorable than the settlement offer; defendant argued that FRCP 68 controlled over the civil rights statute and plaintiff was not entitled to recover attorney’s fees; court held civil rights statute controlled because it entails a substantive right)
ii. Marek v. Chesney (same case on appeal; court held that FRCP 68 policy of promoting and encouraging settlements applies across the board, even in civil rights cases; plaintiff “lost” because the ultimate award was less favorable than the settlement offer, so he was not entitled to attorney’s fees; this result demonstrates reconciliation between the two conflicting rules so that it can be considered a “false conflict”)

c. Guest statutes

i. Tooker v. Lopez (car accident in Michigan; car was driven by NY defendant and registered there; one plaintiff was from NY and the other from Michigan; traditional tort rule – place of wrong – would apply Michigan’s guest statute to bar passengers from suing the driver for negligence)
1) Michigan’s interest (guest statute):
· Purpose of Michigan guest statute was to protect insurance companies from fraud

· But the car here was registered in NY and insured by a NY company; the Michigan statute was not intended to protect NY insurers

2) New York’s interest (no guest statute):
· NY had a policy not of protecting insurance companies, but of allowing NY citizens to collect against negligent drivers
· For the same reason (no protection for NY insurers), the Michigan plaintiff should also be able to recover against the NY driver; residence of the plaintiff shouldn’t matter
3) This is a false conflict – both states’ policies would allow the plaintiffs to collect
4) Note: If the guest statute was switched (same facts, but NY has the guest statute law), there would be an actual conflict!  
· NY would want to protect its insurance companies (no recovery)

· Michigan would want to protect the Michigan passenger in the accident (recovery)

· Currie says forum law would apply!
d. Loss-allocation versus conduct-regulating rules

i. Conduct-regulating rules operate territorially (rules are tied to the place of injury)

ii. Loss-allocating rules involve the relationship of the party (rules follow the person)

iii. New York Theory (loss-allocating rules).  Neumier v. Kuehner Rules (NY 1972):

1) When a passenger and driver are from the same state and the car is insured there, the law of that state will apply regardless of where the injury occurred
2) When the accident occurs in a state with a guest statute and the driver is domiciled there, that state’s law should apply (no liability under the law of the victim’s state)
3) When the accident occurs in a state where the state permits recovery, the guest may recover and a defendant cannot assert his own state’s guest statute as a defense (guest statutes are loss-allocating and the law of the domicile applies when loss-allocating rules are at issue)

4) When the guest and the driver are from different states, the law of the state where the accident occurred will apply unless the following is shown:

· Displacement of the law will advance relevant substantive law purposes
· Without impairing the smooth working of the multi-state system or producing great uncertainty for litigants
iv. Schultz v. Boy Scouts of America (NJ plaintiffs accused NJ defendant and his OH Franciscan Order of molestation; molestation took place in NY and plaintiff’s suicide took place in NJ; NJ law provides immunity for charitable organizations; NY law does not provide charitable immunity)
1) New Jersey’s interest (charitable immunity):

· Protect and support charitable organizations (loss-allocating rule)
· Where rules are loss-allocating, the state’s interest and the party’s reliance on  those rules are less important

2) New York’s interest (no charitable immunity):

· Deter tortious behavior in New York (conduct-regulating rule)

· Where rules are conduct-regulating, the place of tort will usually have a predominant or exclusive concern

3) Court held that the NY conduct-regulating interest is weak in this case because the primary issue in this case is loss-allocation
4) The court applied NJ law and dismissed the suit; a change in the law is up to the residents of NJ if they don’t like the result

v. Rule: if conduct-regulating rules are at issue, the law of the jurisdiction where the tort occurred will generally apply; if loss-allocating rules are at issue, other factors must be considered included the domicile(s) of the parties.  Cooney v. Osgood Machinery, Inc. (Osgood sold NY machine to Missouri company; company’s employee Cooney is injured; Cooney sued Osgood in NY and Osgood sued employer for joint and several liability; Missouri worker’s comp relieved employer of further liability, but NY law made employer liable for every part of employee’s recovery)
1) Missouri’s interest:
· Protect individuals from injury on the job whether or not they could collect in an ordinary tort action (conduct-regulating rule?)
2) New York’s interest:

· Protect defendants by requiring other liable individuals to contribute (loss-allocation rule)

3) Competing policies:

· Policy of recovery by injured employee versus policy of contribution

· Currie would say there is no conflict because the NY policy of contribution applies to individuals who would be initially liable, and Osgood would not have been initially liable in this case
4) Neumeier Second Rule: where the local law of each litigant’s domicile favors that party, and the action is pending in one of those jurisdictions, the place of the injury governs

· Court held that Missouri law applies and Osgood cannot seek contribution from the employer because the employer has already contributed (NY applies Second Restatement – most significant contacts)
· This resolution comports with the parties’ reasonable expectations
5) Note: Friedenthal thinks there should have been a setoff from what the plaintiff could collect from Osgood
4. The “Unprovided-For” Case (no law applies)
a. Rule: where no state has an interest in the law to be applied, forum law will apply.  Erwin v. Thomas (Washington husband is injured in Washington by Oregon driver; wife wanted to sue for loss of consortium; Washington law only allowed a husband to sue for loss of consortium; Oregon allowed either spouse to sue; under traditional rule, Washington law – place of wrong – would apply)
i. Washington’s interest:

1) Washington has no interest in protecting an Oregon defendant from being liable to a woman for loss of consortium
ii. Oregon’s interest:

1) Oregon has no interest in allowing a Washington woman to collect from an Oregon defendant

iii. Washington wife would not be able to collect in Washington because she would have no right to collect on.  Oregon does not provide a right to relief either, since Oregon law only applies to Oregon wives.

iv. Therefore, there is no right to relief under either state law and the case is dismissed
b. Hypothetical

i. Ontario plaintiff injured in Ontario while in a car with a NY driver

ii. Ontario has a guest statute prohibiting plaintiff from suing; NY does not have a guest statute

iii. This is not an unprovided-for case; this is a false conflict
1) Ontario has no interest in protecting a NY driver
2) NY has no interest in allowing an Ontario plaintiff to recover

3) But Ontario does have an interest in highway safety, so apply Ontario law without the guest statute
5. Resolving True Conflicts
a. True Conflict: a conflict in which more than one of the states involved is interested in having its law applied
b. Law of the Forum (Currie)
i. Rule: where there exists a true conflict and the interests of the forum state and the foreign state are equally strong, the forum court will apply its own law.  Lilienthal v. Kaufman (plaintiff sold goods to Lilienthal in California in exchange for promissory notes; Lilienthal had been declared a spendthrift in Oregon and all obligations were annulled; plaintiff sued in Oregon to collect on the notes; traditional rule under interest analysis is that forum law applies when there is a true conflict)

c. Moderate and Restrained Interpretation

i. Apparent Conflict: each state would be constitutionally justified in asserting an interest but, on reflection, the conflict is avoided by a moderate definition of the policy or interest of one state or the other (reasonable men may disagree on whether a conflicting interest should be asserted)
ii. Expand the false conflict scenario and restrain one state’s policy through realistic application

iii. Bernkrant v. Fowler (Cal. 1961) (NV plaintiffs made a real estate deal with NV decedent in exchange for a promise that decedent would forgive certain debts in his will; decedent died in CA without fulfilling promise; CA law invalidated the oral promise on statute of frauds; NV would have enforced the oral promise; court held that entire transaction occurred in NV and CA’s interest was weak in comparison; even though CA has an interested in its domiciles, the court took a restrained approach limiting CA’s interest; the court did not balance the state interests)
d. Comparative Impairment and Policy-Selecting Rules

i. Do not weigh or balance the interests of each jurisdiction; make a decision based on an independent principle

1) Look at the interest of the states involved

2) Determine which jurisdiction’s policy would be most impaired if it were not applied

ii. Rule: once a preliminary analysis has identified a true conflict, the “comparative impairment” approach should be used to determine which state’s interest would be more impaired if its policy were subordinated to that of the other state.  Bernhard v. Harrah’s Club (Cal. 1976) (CA residents were in an accident in CA; plaintiff sued Harrah’s for luring CA residents to drink and gamble all night and then drive back to CA; CA has dram shop liability, but NV does not)
1) Traditional tort rule does not easily apply – the accident occurred in California, but the “bad act” occurred in Nevada

2) California’s policy:

· Dram shop liability is intended to protect CA drivers from injury on CA highways

· This policy would be severely impaired if CA law did not apply because the purpose of the law would not be fully effected if it was not extended to all taverns that advertise and solicit business in CA
3) Nevada’s policy would not be vitiated by application of CA law because the purpose of the law is not to protect barkeepers but rather to limit liability to the criminal penalties in place  
iii. Rule: in the comparative impairment analysis, if one of the competing laws is archaic and isolated, it may reasonably yield to more prevalent and progressive law (all other factors being equal).  Offshore Rental Co. v. Continental Oil Co. (Cal. 1978) (plaintiff sent employee to Louisiana and employee was injured there; plaintiff sued under an old CA law allowing an employer to recover if its employee’s injury prevented the employer from carrying out its business; LA had a related law that was more narrow and did not allow recovery; court applied LA law because it was more current and viable, and because LA’s interest in attracting business would be more impaired by the application of CA law, while CA had no strong impairment because it rarely applied its law anyway)
iv. Internal versus external government objectives

1) Internal objectives underlie a state’s resolution of conflicting private interests in wholly domestic cases

2) External objectives are the objectives of each state to make its law apply to persons to whom it owes a responsibility

e. Principles of Preference (creating a set of rules to apply)
i. The law of the state of injury should apply if it is more protective of plaintiffs than the law of the state in which the defendant resides or acted

ii. The law of the state where defendant acted should apply if it is less protective than the law of the plaintiff’s home state.
f. Return to Expectations of Territoriality

i. Cipolla v. Shaposka (Penn. 1970) (PA plaintiff and DE defendant are both students in DE where accident occurred; plaintiff sued in PA because DE has a guest statute; court applied DE law with the guest statute by looking at the expectations of the parties – Delaware driver would expect Delaware law to apply as would a plaintiff coming into Delaware)
1) Court also found that guest statutes are loss-allocating rules
2) Dissent found that the interests of both states were evenly balanced and would have applied the “better law” which the dissent perceived to be PA law
E. Place of the Most Significant Relationship (Second Restatement)
1. Rules of policy rather than theory (broad list of factors for application to avoid the theoretical approach of the First Restatement)

2. Note that the Second Restatement offers a true balancing test, whereas Currie does not allow balancing in interest analysis
3. Second Restatement analysis

a. A court, subject to constitutional restrictions, will follow a statutory directive of its own state on the choice of law

b. In the absence of such directive, apply the law of the place that has the most significant relationship to the occurrence.  Phillips v. GM Corp. (Montana resident buys car in NC; buyer and family have an accident in Kansas; sole surviving family member moves to NC and files suit against GM in Montana; Montana adopts the Second Restatement; GM argued that Kansas law should apply because that law limited liability; court held Kansas had no interest (§ 6 of Second Restatement) in products not sold in Kansas and no interest in non-Kansas victims; Montana has a big interest: domicile of decedents before death, relationship between the parties, justified expectations, basic policies underlying field of law, uniformity and predictability)
c. Use enumerated general considerations to make this determination

i. The needs of the interstate and international systems

ii. The relevant policies of the forum

iii. The relevant policies of other interested states and the relative interests of those states in the determination of the particular issue

iv. The protection of justified expectations

v. The basic policies underlying the particular field of law

vi. Certainty, predictability, and uniformity of result

vii. Ease in the determination and application of the law to be applied

d. Reference absolute rules that will apply in certain cases

i. Real property: law of the situs applies

ii. Moveable property (inter vivos): the law of the place where the property is located applies

iii. Moveable property (intestate): the law of the place where the decedent is domiciled at the time of death applies

iv. Status: law of the domicile applies

e. Also consider presumptions that certain laws will apply in certain cases

i. These presumptions may not have any real value because they revert back to the First Restatement/traditional rules
ii. It is possible to overcome these presumptions using § 6 “if, with respect to a particular issue, some other state has a more significant relationship.”
iii. Examples

1) Torts: applicable law will normally be the place where the injury occurred
2) Spousal/family immunity: applicable law will normally be the law of the parties’ domicile

3) Contracts: applicable law will normally be the place of the making of the contract and performance if the same (subject to some exceptions).  Wood Bros. Homes, Inc. v. Walker Adjustment Bureau (CO contractor entered into contract with defendant in NM to work on project in NM; NM officials stopped the work because contractor was not licensed in NM; contractor sued in CO to recover for work done; CO law would have allowed recovery; NM law bars recovery for an unlicensed contractor once he is off the job; NM’s interest in controlling construction, licensing and contracting outweighs CO’s interest in validating contracts and protecting CO parties’ expectations; presumption that the law of the place of performance applies is not overcome here) 
4) Capacity to contract: applicable law is normally the place of domicile of the party at issue

5) Contractual formalities: applicable law is normally where the contract was executed

6) Statute of limitations: forum will apply its own law barring the action or permitting the action unless:

· Maintenance of the action would serve no significant interest of the forum, and
· The action would be barred under the statute of limitations of a state having a more significant relationship to the parties and occurrence

iv. Ad hoc balancing where no presumptions apply

1) Torts: place of injury, domicile, residence, nationality, place of business, place where the relationship between the parties is centered

2) Contracts: place of negotiation, execution, performance, location of the subject matter, and domicile, residence, nationality and place of business of the parties

4. Second Restatement approach is said to fail precisely because it is not based on any philosophical approach

a. It expects courts to apply rational logic
i. People v. 1964 Victoria (TX buyer purchases car from TX seller in TX on a mortgage that requires the car to stay in state until the mortgage is paid; buyer took car to CA and car was impounded when drugs were discovered; buyer is in jail not making payments; seller sued for return of car; CA law requires reasonable investigation of buyer prior to sale; TX law allow repossession even without investigation prior to sale; reasonable expectations of the seller weigh more heavily in favor of TX law especially against CA’s little interest in the car itself)
b. But it also requires courts to apply rules that have no meaning
5. Center of Gravity Approach (New York courts)

a. The “center of gravity” approach led to the “most significant contacts” test of the Second Restatement
b. Tension between Auten and Haag led to development of § 6 of Second Restatement

i. Rule: under the “center of gravity” approach, the court will apply the law of the place having the most interest in the case.  Auten v. Auten (NY 1954) (English couple separate and husband moved to NY; wife went to NY to sign separation agreement with husband where he promised to pay support if wife did not sue; husband did not pay separation support, so wife filed suit in England; she dropped that suit, but brought another in NY; under NY law, husband would not be liable because wife breached the agreement by filing suit even though she didn’t follow through; under English law, wife could recover; even though traditional rule would apply NY law because agreement was signed in NY, court held English law applies because it is the center of gravity (marital domicile))
ii. Rule: in determining the law applicable to a contract, the courts will emphasize the law of the place which has the most significant contacts with the matter in dispute (rather than looking to the parties’ intentions or the place(s) of making or performance).  Haag v. Barnes (NY 1961) (IL lawyer impregnated his secretary in his NY office; secretary went to IL to sign child support agreement; secretary brings suit in NY later for additional support; under IL law, contract was binding; under NY law; contract for child support would only be binding if it went before a judge who determined fairness; court held center of gravity was IL because that was where the contract was signed even though the relationship occurred in and child lived in NY)
F. The Better Law 
1. Leflar’s Principles

a. Predictability of Results

i. To avoid forum shopping

ii. To protect expectations

b. Maintenance of Interstate and International Order

i. A mere preference for one’s own law in any given instance is not appropriate

c. Simplification of the Judicial Task

i. This is not particularly important

d. Advancement of the Forum’s Governmental Interest

i. This is different than parochial, local interest
ii. This is the forum’s interest in doing justice (fairness and fundamental rightness)
iii. This can be considered an altruistic interest as opposed to Currie’s selfish interest in interest analysis

e. Application of the Better Rule of Law (most potent)

i. This is a weighing of the conflicting laws

ii. Choice of law principles have always fought against this

2. Milkovich v. Saari (Minn. 1973) (Ontario driver and passenger are in an accident in Minn.; Ontario has a guest statute; Minn. does not have a guest statute)

a. Predictability: torts aren’t predictable (but we can also look at this as an insurance/contract case)

b. Interstate considerations: international order would not be disrupted by application of either law
c. Simplification: both laws are easy enough to apply
d. Forum’s government interest: Minn.’s governmental interest is in allowing an injured person to collect from the individual at fault
e. The better law: the court looks at several specific factors, including the fact that guest statutes have been increasingly repealed and archaic; court holds that judges should find collusion between drivers and passengers as a factual matter rather than regulating that judgment (so Minn. law applies)
3. Jepson v. General Cas. Co. of Wisconsin (Minn. plaintiff was injured in Arizona; he owned a business in ND and insured six company cars in ND using ND rates; Minn. law allowed stacking; ND law did not allow stacking; court applied ND law)
a. Predictability: the insurance contract related to ND vehicles for an ND company based on ND rates; predictability and certainty would be served by applying ND law

b. Interstate order: this case seemed to involve forum shopping because the suit was brought in a state that allowed stacking; discouraging forum shopping would serve interstate order

c. Simplification: not a consideration here

d. Forum’s government interest: the forum had an interest in compensating tort victims, but also had an interest in contractual integrity; the court thought that in cases of close question, the altruistic value (compensating the victim) might prevail

e. The better law: the court had trouble with this because one state cannot pick which law between the two jurisdictions is best
G. Other Problems

1. Depecage

a. Application of rules of different states to determine different issues in a single substantive cause of action
b. Substantive and procedural distinctions

c. Depecage makes sense as a modern rule

d. Hypothetical

i. Accident in Mass.; plaintiff and defendant are both from NY; defendant is a charity and was not negligent

1) Massachusetts law provides for (1) charitable immunity, but (2) liability without fault for driving an unregistered vehicle

2) New York law provides for (1) no immunity for charities, but (2) requires a showing of negligence to prevail

ii. Immunity issue: Massachusetts has no interest in protecting a NY charity, so the Mass. charitable immunity rule should not apply

iii. Liability issue: Massachusetts does have an interest in regulating and deterring unlicensed vehicles on its roads, so the Mass. negligence rule should apply

e. Maryland Cas. Co. v. Jack (NJ) (plaintiff issues auto policy to NJ defendant; defendant and wife were injured in car accident in NY; wife sued defendant in NJ; plaintiff sought declaratory relief as to insurance liability; NJ law provides spousal immunity; NY law does not have spousal immunity but require special contractual provision not existent here; court held that NY law (place of wrong) would apply to tort so that wife could bring suit and NJ law (place of tort) would apply to the contract so that defendant could collect on insurance)
i. It may be possible to distinguish this from the hypothetical:
1) The hypothetical involved charitable immunity and negligence standards – unrelated

2) The case involved spousal immunity for a tort and the ability to collect on insurance when sued by a spouse – related as forms of spousal immunity

ii. Arguably, we should not apply depecage to related issue and instead look to the whole law
2. Renvoi and Interest Analysis
a. Pfau v. Trent Aluminum Co. (CT plaintiff was injured in Iowa in an accident with NJ defendant; Iowa has guest statute; NJ and CT do not have guest statutes)
i. Iowa law should not apply because Iowa has no interest in applying its guest statute to this situation (thus, no conflict)
ii. Connecticut follows lex loci delicti; taking Connecticut’s choice of law rules into account, Connecticut would apply Iowa’s substantive law

iii. NJ court held that CT’s lex loci delicti rule was procedural; the application of CT’s choice of law rules has nothing to do with substantive policies.  The real interest is in applying CT law, and there is no conflict.
b. American Motorists Ins. Co. v. ARTRA Group, Inc. (MD insurer entered into insurance contract in IL; insurer claimed it was not liable for coverage of cleanup of toxic waste; MD normally applies law of the place where the contract was made (here, IL); MD court looked to IL whole law, which applies the place of the most significant contacts or the forum – in this case, both pointing to MD; so MD law applies)
3. Rules Versus Standards

a. Rules: limits arbitrary exercise of authority, minimizes the costs of administration, and maximizes certainty

b. Standards
4. Complex Litigation
a. Class actions

i. Best way to defend a class action is to get certification denied

ii. Class action certification or denial is subject to interlocutory appeal

iii. Possible results

1) Decertification (separate suits)

2) Court find one law applies.  In re Air Crash Disaster Near Chicago, Illinois on May 25, 1979 (class action consolidated in Illinois court; only issue left was punitive damages; airplane manufacturer and airline requested punitive damages be calculated based on each plaintiff’s original state; federal court applied the conflicts law of the state in which it sits and IL engages in depecage)
· Plaintiffs’ domiciles play no role in determining punitive damages since application depends largely on the place of defendants’ conduct
· Court looks at conflicts approach of each transferor state and applies that approach to determine the law governing punitive damages (CA – comparative impairment; all others – most significant relationship) 
3) Settlement
b. In re “Agent Orange” Product Liability Litigation (NY class action on behalf of over two millions Vietnam War vets; Chief Judge Weinstein held the court should discern a national law because applying state law for every individual would be impossible - but wasn’t federal common law outlawed by Erie?  Parties settled)

c. ALI Complex Litigation Project

i. Liability: apply the following rules in successive order of elimination in order to resolve true conflicts regarding liability law:
1) The state of conduct, if the injury is also in that state;

2) The state in which all plaintiffs and a defendant habitually reside or have their principle place of business, with regard to claims against that defendant;

3) The state in which all plaintiffs habitually reside or have their principle place of business, if that state is also the place of injury; and 

4) In all other cases, the state in which the injury-causing conduct occurred
ii. Compensatory damages: the same law that governs liability will govern the issue of monetary relief other than punitive damages; the issues of monetary relief and liability may be separated (depecage) if the policies underlying the former are different from those underlying the latter
iii. Punitive damages: law on punitive damages is applicable if two of the three points of contact are shown (but defendant can prevent the application of punitive damages law by showing the imposition was not foreseeable to the defendant – reasonable expectations)
1) Place of injury

2) Place of conduct

3) Principle place of business or residence of defendant
5. Conflicts in Cyberspace

a. Key issues

i. Where can the defendant be sued?

ii. When and how do we enforce foreign judgments?

iii. What if the offender is abroad and the victim or conspirator is in the US?

iv. How do we determine obscenity across national boundaries?

b. Treaties

i. Treaties help define international rights and obligations

ii. But constitutional rules may prevent these problems from being completely solved by treaties

c. The US tends to use a territorial-based methodology, followed by an application of traditional choice of law principles

d. Enforcement of foreign judgments has been a problem, but SCOTUS has not really addressed this.  
i. Licra Et UEJF v. Yahoo, Inc. (France) (Yahoo.com advertised the sale of Nazi paraphernalia accessible in France; this violated French law; French court ordered Yahoo to prevent French consumers from accessing this material)
ii. Yahoo, Inc. v. LICRA (US) (French org sought to enforce French judgment in the US; Yahoo argued against enforcement citing First Amendment; court held principles of international comity were outweighed by court’s legal obligation to uphold First Amendment)
e. International comity: the recognition of foreign rules and decisions
III. Constitution and Choice of Law

A. Limits of Legislative Jurisdiction

1. Due Process (Fourteenth Amendment)
a. Relationship of law to the individual (due process rights of individual parties)

b. Issue: fundamental fairness and exception

c. The court have taken a very lenient position on due process: if there is any contact more than de minimis, the application of that law to the party with those contacts will not be barred.  
i. New York Life Ins. Co. v. Dodge (insurance contract was made in NY; all other contacts were with MO; plaintiff sued in MO because that was the only forum in which he could recover; MO court applied MO law, but SCOTUS reversed; court held the place where the contract was entered into was sufficient to avoid a deprivation of due process, and there was no due process to sue defendant in MO)
ii. But what contacts exactly are sufficient to apply a state’s law without deprivation of due process?  Hartford Acc. & Indem. Co. v. Delta & Pine Land Co. (MS/TN corporation entered into insurance contract in TN; MS and TN law conflicted with regard to statutory deadline to file a claim; court held MS law (forum) deprived the defendant of due process because of the limited and casual contact which the defendant had with MS; this case requires more than New York Life and instead looks to actual contacts like Dick)
d. Rule: where a state has nothing to do with the transaction at hand, it may not apply a forum law that would deprive a party of due process.  Home Ins. Co. v. Dick (1930) (TX citizen living in Mexico insured a boat with a Mexican company under Mexican law with a one-year claim limit; he sued for the loss of the boat in TX; TX invalidated insurance contract with claim limits of less than two years; court rejected argument that TX law was procedural and therefore the law of the forum applied; TX rule on claims was fundamental to the rights and obligations under the contract and thus is a question of due process; defendants had no contact with TX, so application of TX law violation their due process)
e. After-the-fact move into the forum state may create unfairness to the defendant
2. Full Faith and Credit

a. Relationship between and among the states

b. Issue: considerations of national unity

c. Rule: a state must have a real policy interest in the application of its law in order to apply its law over that of another interested state without violating full faith and credit.  [Corollary: if the forum has a real policy interest, it does not have to subordinate its law to that of another state]  
i. Bradford Electric Light Co. v. Clapper (VT employee sued VT employer under workers compensation statute for injury incurred in NH; VT makes workers comp recovery exclusive; NH’s workers comp is not exclusive; employee also brought suit against employer in NH; NH applied its own law and allowed the suit to proceed; court held NH did not violate due process because there was enough contact and no unfairness or surprise because employer sent employee to work in NH; but NH did violate full faith and credit because NH did not demonstrate any interest in the application of its law to a VT employer and VT employee)
ii. Alaska Packers Assoc v. Industrial Acc. Comm’n (1935) (Mexican employee signed employment contract in California and was injured in Alaska; employee brought suit in CA even though he had no ties to because CA workers comp was more generous; contract required Alaska workers comp law to apply; court held CA had sufficient interest in the claim to apply its own law and subordinate Alaska law) [The heart of this case is balancing – the court should appraise the governmental interests of each jurisdiction and decided which law should apply according to weight.]  [Clapper held NH law could not apply without violating full faith and credit; Alaska Packers held CA law could apply without violation full faith and credit.]
1) Pacific Employers Ins. Co. v. Industrial Acc. Comm’n (1939) [essentially overruling Clapper] (Mass. employee was working for a Mass. employer in CA and was injured there; court held CA law could apply by distinguishing Clapper because NH did not have an interest in that case but CA does here) [Note that there is no balancing at all here – any interest is sufficient to subordinate the other state’s law!]

2) Carroll v. Lanza (1955) (MO subcontractor working for a MO employer was injured in Arkansas but is treated in MO; employees were limited to workers comp in MO, but Arkansas law allowed employees to sue general contractor as well; court held Arkansas law could apply because Arkansas had an interest in cases like this) [Note that the court definitively rejects balancing here!]

iii. Order of United Commercial Travelers v. Wolfe (1947) (Ohio assoc. established life insurance policies for its members; SD member died and widow did not make claim within six months as required by the policy; SD law invalidated the time limitation; court reversed under full faith and credit because there is a special rule giving priority to the law of the state of incorporation of fraternal orders – rather than balancing, the court was assuring uniformity among members)
3. Convergence

a. Rule: the policy interest in the case must be effectuated by the law at issue so that application of the law is neither arbitrary nor fundamentally unfair.

i. Allstate Ins. Co. v. Hague (1981) (accident in WI between two WI citizens; widow brought suit in Minn. because Minn. allowed stacking of her three policies and WI did not; court allowed Minn. law to apply; due process contacts – (a) insurance policy covered accidents anywhere, not limited to WI, (b) widow became a Minn. citizen, (3) decedent worked in Minn. everyday before death; full faith and credit – this point was folded into the due process argument but it is more complicated because Minn. has no real interest in decedent as a former employee and may have an interest in the welfare of the Minn. widow, but both of those are unrelated to the insurance stacking issue)
1) Cf. Yates (due process does not allow post-event state law to apply if the defendant has no contacts with the new state and plaintiff moved there only for litigation purposes)
2) Watson v. Employers Liab. Assur. Corp. (LA citizen was injured by machine produced by IL company; plaintiff sued company’s insurer under LA direct action statute; court held LA could apply its own law because the insured co. did business all over the country (due process) and LA has an interest in protecting its citizens from injury in LA (full faith and credit))
ii. Phillips Petroleum Co. v. Shutts (Phillips leased mineral rights from land owners in exchange for sales royalties; Phillip could file request to raise prices with FERC and could raise those prices during the provisional period before approval, but would not pay higher royalties during that time; plaintiffs filed class action in KS; statute of limitations ran in most other states; KS court applied KS law to all claims)

1) Phillips appealed arguing that KS had no contacts with most of the claims

2) Plaintiffs responded that KS had a procedural interest in having all claims tried under same law (Is procedural interest alone sufficient for full faith and credit?  Probably not.  Pacific Employers says procedural interest may satisfy, but says nothing about procedural interest alone)
3) Supreme Court held that KS can retain jurisdiction but must go through the constitutional conflicts analysis for each state claim
4) J. Stevens concurring: while looking at the law of the other states, there may be no conflict, so KS law could apply anyway in some instances

iii. Franchise Tax Board v. Hyatt (CA tax board audited Hyatt in NV; Hyatt claims intentional torts committed by the auditors; CA immunized tax auditors, but NV did not immunize for intentional torts; NV court applied its own law because the forum had articulated an interest in protecting citizens specifically from intentional torts from anyone)
1) Nevada v. Hall (NV official working in CA injures a CA citizen; NV has a sovereign immunity law limiting damages; plaintiff brought suit in CA because CA waived sovereign immunity; court applied CA law because the forum had articulated an interest in protecting its citizens from injury and allowing them to collect damages from anyone; this also satisfies due process because NV knowingly sent employee into CA)

b. After-the-fact move into the forum is not relevant for this analysis.  Clay v. Sun Ins. Office Ltd. (IL citizen purchased property insurance from British insurer doing business in IL and FL; insured moved to FL and lost the property; insurer claimed insured did not bring claim within required 12 months; FL statute of limitations was 5 years; court applied FL statute of limitations because insurer did business in FL and insured moved there before the loss (due process) and FL has an interest in protecting the personal property of its citizens (full faith and credit))
c. Requisite level of states interest: is procedural interest enough?

i. Pacific Employers (CA did not have to give up its remedy in favor of the remedy offered by Mass. law, but this holding does not necessarily mean that procedural interest is sufficient for full faith and credit)

ii. Shutts (procedural interest alone is not sufficient for full faith and credit; substantive interest is also required)
iii. Sun Oil v. Wortman (1988) [Shutts on remand] (KS court applied its statute of limitations to all claims even if the substantive law of other states was to be applied; Supreme Court affirmed because statutes of limitations are procedural and thus governed by forum law) [Note that the Court here applied conflicts of laws principles to a constitutional question; the expansion of a right by extending the statute of limitations for some claims may actually violate due process.]
d. Ferens v. John Deere Co. (PA resident was injured in PA by a machine manufactured in IL by a DE corp.; PA statute of limitations had run, so plaintiff brought suit in MS (no relationship to claim); plaintiff then transferred the case to PA; PA court dismissed the transferred case based on statute of limitations; Supreme Court reversed because the traditional rule requires the transferor court to apply the law that would have been applied by the original forum – forum shopping at its worst!)
B. Obligation to Provide a Forum

1. Rule: when a state has no interest in applying its own law, but application of other law would be repugnant or against public policy, that state must still provide a forum to a transitory cause of action that arises elsewhere (this rule probably also applies if the forum could articulate a policy interest, but has not done so by the time of suit)
a. Hughes v. Fetter (1951) (WI plaintiff sued WI defendant in WI for under IL wrongful death statute for accident which occurred in IL; if plaintiff had brought suit under the WI wrongful death statute, it would have been dismissed on the merits because WI wrongful death statute does now allow suits in WI if the accident did not occur in WI; if WI court does not apply IL law, this plaintiff and all future plaintiffs will never be able to sue for wrongful death if the accidents occur outside WI; full faith and credit requires one state to take of the law of another when necessary; therefore, it violates full faith and credit for Wisconsin to legislate that it will never entertain another states’ laws)
b. Broderick v. Rosner (1935) (NY plaintiff brought suit in NJ against NJ shareholders of failed NY bank; NJ law set forth procedure requiring plaintiffs in these types of cases to sue shareholders and any other parties affiliated with the bank – this would have been a legal impossibility; court held the purpose of NJ law is not to effect any NJ policy, but rather to prohibit success of any out-of-state suit; therefore, NJ may not reject the application of another state’s law)
2. Equal Protection

a. Rule a forum cannot refuse jurisdiction without some sort of procedural justification; this is a form of discrimination against application of the law of another state
i. If forum non conveniens is applied based on evaluation of several factors and on a case-by-case basis, then it is a meritorious doctrine and not discrimination

ii. Look to see whether the basis for the rejection of the case is procedure or substance – is it outcome-determinative?  A procedure may be outcome-determinative, but if it is applied equally, it will not violate full faith and credit.  Wells v. Simonds Abrasive Co. (plaintiff was injured in Alabama by defendant’s product; plaintiff filed suit in PA under AL law; PA court held substantive AL law applied, but dismissed the case based on its own statute of limitations; Supreme court held this was not discriminatory because the one-year statute of limitations was applied by PA court to all cases regardless of applicable substantive law)
b. Tennessee Coal, Iron & RR v. George (1914) (GA plaintiff injured in AL; he sues Tennessee Coal in GA under the AL employer liability statute; AL required those suits to be brought in AL court, so GA dismisses the suit based on the AL statute’s requirement; court held the cause of action is transitory, so a forum state is ordinarily required to give full faith and credit to all applicable substantive provisions of another law, but not to venue provisions; AL cannot give a cause of action while prohibiting the cause of action to be exercise in any court having jurisdiction) [Note that if plaintiff was not from Georgia, Georgia would have no real policy interest in the case and it would have to apply all of Alabama’s law.]

3. Crider v. Zurich Ins. Co (AL resident injured in AL working or GA corporation; he sued in AL under GA workers comp statute which requires that claims be brought to workers comp board rather than court)

a. Georgia has a strong interest in having its board provision apply because the board is comprised of experts that determine the extent of injury and creates a fundamental aspect different from the law as it would be treated in court.

b. Alabama has a strong interest in providing its citizens with a forum and, arguably, an interest in the tribunal aspect of that forum.  Therefore, Alabama has an interest and could apply non-tribunal substantive provisions of the GA statute without violating full faith and credit.
c. If Alabama dismissed the case based on the board provision of the GA statute, it would not violate Hughes because Georgia has an interest in applying its law and has personal jurisdiction over the defendant; so plaintiff could bring suit in Georgia no matter how inconvenient.
4. Weaver v. Alabama Great Southern RR (AL resident injured in AL while working for an AL corporation; he sued in GA to avoid AL’s contributory negligence law; AL enjoined GA from hearing the suit; this was the correct result because GA had no interest in the suit, no contacts to the case, and would have violated full faith and credit and Hughes by ignoring AL’s exclusive interest)

C. Unconstitutional Discrimination in Choice of Law

1. Privileges & Immunities/Equal Protection Clauses
a. The citizens of all states are entitled to the privileges and immunities of all states (excluding corporations or aliens)
b. What is a privilege?

i. Those privileges and immunities which are, in their nature, fundamental; which belong, of right, to the citizens of all free governments; and which have, at all times, been enjoyed by the citizens of the several states
1) Fundamental rights include owning property, private employment, and rights to state benefits (welfare)

2) Balancing test: it is okay to discriminate if there is a good reason and the restrictions are on trivial rights

ii. Baldwin v. Montana Fish & Game (nonresident challenged Montana’s rule of charging more for hunting licenses to nonresidents versus residents; hunting is a privilege, and a state cannot preclude nonresidents from hunting; but it is recreational rather than fundamental so MT can charge more to nonresidents for hunting licenses; this would be different if the nonresident was charged more to hunt commercially)

iii. It has been argued that interest analysis should be outlawed because it violated Privileges and Immunities (the very choice of law is discriminatory because it is based on a party’s residence and a court’s interest in applying or not applying that certain law)
2. Supreme Court of NH v. Piper (Piper lived in VT near the NH border; she applied to take the NH bar, but NH denied her request because she was not a NH resident; the right to take an exam to enter a profession is a covered privilege; NH claimed its reason to discriminate was because lawyers are officers of the court and nonresidents shouldn’t be involved in state affairs; court rejected these arguments – lawyers are not state officials, there is no reason to believe VT residents will be less familiar with NH law or less ethical, NH bar governs lawyer conduct no matter where they live, and VT residents will be just as responsible for making court dates and doing pro bono)
OTHER APPLICATIONS
IV. Recognition of Judgments
A. Res Judicata and Domestic Policies of Finality

1. Two aspects of judgment recognition with a state
a. Res judicata (claim preclusion)

i. A second suit cannot be used to litigate a claim that should have been raised in a prior action

b. Collateral estoppel (issue preclusion)

i. The issue must have been raised and litigated

ii. The party who prevailed can prevent an issue from being re-litigated in a separate action

· P1 v. D (D found negligent)
· P2 v. D (collateral estoppel applies because mutuality no longer required)

· Original suit has to be litigated on the merits and fairly tried
· P1 v. D (D found not negligent)

· P2 v. D (collateral estoppel cannot apply)

2. Attacking a judgment
a. Direct attack (appeal)

b. Collateral attack

i. Argument that a judgment should not be given preclusive effect in a separate action

ii. Each state determine when collateral attack is permitted

c. Full faith and credit

i. 28 USC § 1738: judgment of one state must be honored by another

ii. The scope of the suit will determine the effect of the judgment in another state

B. Full Faith and Credit to Judgments

1. General Rules:

a. A court must enforce a judgment

b. A court must enforce a judgment to the extent it affects the particular parties (Yarborough)

c. The rendering court determines the scope of the judgment; a party cannot bring a second claim in a second state for an issue included in the scope of the first judgment

d. The rendering court does not bind individuals not party to the original suit

e. Exceptions to full faith and credit:

i. The first court makes a legal rather than factual determination (this can be re-litigated by a second court)

ii. Real property is not within the jurisdiction of another state (Clarke)

2. Fauntleroy v. Lum (parties entered into contract in MS on gambling in futures prohibited by MS law; after a disagreement, parties went to an arbitrator and complainant got an award; prevailing party took the arbitration award to MO for enforcement and prevailed; prevailing party then took the MO judgment to MS for enforcement; MS court refused to give effect to the MO judgment as abhorrent to MS public policy; Supreme Court required MS to enforce MO judgment under full faith and credit)
a. We need a rule that makes judgments valid everywhere; without such a rule, judgments become unreliable and insecure

b. Note that state and federal laws now allow a prevailing party to register a certified copy of a judgment in a second state where it is then given effect (rather than “action on a judgment”)
3. Yarborough v. Yarborough (GA court decreed a divorce, gave custody to the mother, and required father to pay a lump sum, one-time amount; child moved to SC to live with grandfather; when she turned 16, she brought suit in SC for more child support; SC court ordered the father to pay an additional sum per month; Supreme Court held that GA order was not modifiable and father had already applied; full faith and credit required SC court to recognized GA decision as final)

a. Second state in Fauntleroy would not have recognized first state’s judgment at all

b. Second state in Yarborough recognized first state’s judgment, but modified the original judgment; dissent in Yarborough believes recognition and reinterpretation satisfied full faith and credit
4. Hart v. American Airlines (NJ victims brought suit in TX against airline for accident in KY and prevailed; NY victims then brought second suit for same accident in NY: airline argued TX judgment estopped further liability and that furthermore, TX still relied on mutuality so NY plaintiffs would not have been able to rely on previous judgment; essentially, airline argued that full faith and credit applies not only to the judgment itself, but to the limitations on the judgment as well; NY court held the judgment could be given preclusive effect in NY upon which plaintiffs could rely; when a second suit is at issue (rather than just modification of the prior judgment), the second court may determine how much effect is to be given to the previous judgment)
5. If the rendering state would allow a collateral attack on the judgment, then a second state can provide a forum for the same kind of collateral attack; this would be consistent with full faith and credit (no more, no less)

C. Judgments and the Interest of the Forum

1. Thomas v. Washington Gas Light Co. (DC resident was injured while working in VA; he won an award by the VA workers comp board; under VA law, the board’s award is an exclusive, binding determination; Supreme Court held plaintiff was allowed to seek more favorable supplementary award in DC based on full faith and credit)
a. Magnolia (plaintiff cannot seek a supplementary award after receiving a judgment from a workers comp board in another state)
b. McCartin (plaintiff can seek a supplementary award where the first state’s law does not include “unmistakable language” precluding compensation from a second state)

c. Thomas: Court distinguished Magnola by finding a distinction between an administrative board and a court of general jurisdiction – a workers comp board in VA would not have jurisdiction to apply DC law, so plaintiff is allowed to adjudicate his DC law claims in a DC court [Friedenthal says this distinction makes no sense and we can no idea what the law is after this case.]
D. Limitations on Full Faith and Credit

1. Issues of fact.  Durfee v. Duke (issue of subject matter jurisdiction turned on whether land was in Missouri or Nebraska; Nebraska court found land was in Nebraska and awarded title to plaintiff; defendant then sued in Missouri claiming the land was in Missouri; MO court dismissed the claim based on full faith and credit because the Nebraska judgment precluded the issue of fact from being retried)
2. Waiver of defense.  Treinies v. Sunshine Mining Co. (plaintiff won in WA court regarding division of decedent’s estate; defendant sued in Idaho and prevailed; plaintiff brought third suit in WA to enforce original judgment; Supreme Court held that Idaho judgment was entitled to enforcement in the third suit in WA because both Idaho court and plaintiff ignored the original WA judgment; res judicata/full faith and credit is a defense that is lost if not raised)
E. Foreclosure of Jurisdictional Issues

1. Rule: a court does not have to enforce a judgment that is rendered without jurisdiction

2. Personal jurisdiction

a. Due process: there must be a connection between the person and the state claiming jurisdiction over the person

b. The only time a second court can retry the question of personal jurisdiction (collateral attack) is when the defendant never appeared in the first court

3. Subject matter jurisdiction

a. Subject matter jurisdiction is not a constitutional issue

b. A court, at any time in the suit, may evaluate subject matter jurisdiction

c. Once a final judgment has been rendered, the issue of subject matter jurisdiction is closed, even if the subject matter jurisdiction issue was not raised
d. However, if the rendering state itself allows a collateral attack, then it can also be attacked in another state
F. Land Taboo

1. Clarke v. Clarke (SC woman died and left CT property equally to husband and two daughters; the law of the deceased’s domicile controls personal property, but a will is the ultimate authority; husband went to CT, sold the property, and divided the proceeds; for choice of law, the law of the situs of the real property control, and CT the surviving daughter would get everything; CT refused to enforce SC judgment enforcing the will and dividing the property equally; Supreme Court denied full faith and credit to SC judgment because real property is not within the jurisdictional power of other states so SC had no subject matter jurisdiction over the case)
a. Livingston v. Jefferson (Livingston sued Jefferson for damage to property during Battle of Louisiana; trial court created “local action rule” requiring suit for damage to real property to be brought where the property is located; this became a jurisdictional rule)
2. Fall v. Eastin (WA husband and wife divorced there; WA court decreed Nebraska land to wife as part of the divorce; husband ordered to give a deed to wife, but instead deeded the property to someone else in Nebraska; WA court created deed; wife took deed to Nebraska and sued for enforcement and invalidation of deed to third party; Nebraska court held WA had no subject matter jurisdiction over land in Nebraska and the court’s deed is therefore unenforceable)
a. This case does not stand for the proposition relating to full faith and credit, but rather for the proposition that the Washington court had no power to make a deed to land in another jurisdiction
b. The divorce decree was acceptable, but the method of enforcement should have been left to Nebraska

G. Non-Final Decrees

1. A judgment is final if a court says it is final and enforceable (states have their own rules regarding finality during appeal)

2. Modifiable (support) decrees are non-final

a. Modifiable decrees can be partially final if modifiable only prospectively
b. Standards for modification are those of the rendering court; a second court may modify, but must use rendering court’s standards

3. Worthley v. Worthley (NJ couple married and separated there; NJ separation decreed ordered husband to pay wife weekly; husband moved to CA and stopped payment; wife brought suit in CA seeking back pay and continuation of weekly payments; NJ order was modifiable prospectively and retroactively; if the court order was modifiable only prospectively, it would have been enforceable in any other jurisdiction)
a. Uniform Interstate Family Support Act

i. Modification of an order for spousal support may only be sought in issuing state

ii. Modification of an order for child support may be sought in any other state if the custodial parent or supporting party leaves the rendering state

iii. In the case of multiple orders of support, the controlling order is the one issued by the state where the child resides
H. Equitable Decrees and Obligation to Enforce Sister-State Judgments

1. Equitable decrees are final; those resulting in damages are binding orders entitled to full faith and credit
2. Injunctions can only be enforced under full faith and credit as long as there are no new parties
a. Defendant asks first state court to enjoin a plaintiff from bringing suit in a second state

i. First state denied plaintiff’s request to dismiss, but plaintiff brought suit in a second state anyway

ii. Defendant used the injunction awarded in the first state as a full faith and credit defense in the second suit

b. Second court does not have to give full faith and credit to the injunction

i. The second state was not a party to the injunction

ii. First state could hold plaintiff in contempt for not abiding by the injunction (first state may enforce the injunction by any reasonable method)

3. Baker v. General Motors Corp. (GM employee Elwell served as witness for GM in product liability cases; he appeared against GM and was fired; he sued GM for wrongful discharge; Elwell and GM settle and Elwell agrees not to testify against GM at a depo or trial unless compelled by the court; Elwell has plaintiffs subpoena him to get around the settlement agreement; Baker hires Elwell to testify in MO; GM wanted MO court to reject Elwell’s testimony as a violation of the agreement; Supreme Court allowed Elwell to testify because equity decrees should be given full faith and credit unless they affect the rights of others; here, neither the state nor Baker were parties to the injunction so GM’s only recourse is to seek sanctions in Michigan or to register the injunction in MO as MO law)
a. This case stands for the proposition that there is no full faith and credit where the scope of the decision of the first court is extended beyond the parties and the system
b. Extension: a court does not have to follow the same procedure of enforcement that the rendering court would have used
I. State Judgments in Federal Court

1. Federal law requires federal court to give full faith and credit to state judgments

2. Allen v. McCurry (McCurry lost motion to suppress during state court criminal trial; McCurry then brought a § 1983 suit in federal court alleging unconstitutional search and seizure; McCurry argued that state judgment should not be given preclusive effect because § 1983 was specifically passed due to state courts’ failure to vindicate constitutional rights (§ 1983 “carves out” an exception to full faith and credit); Supreme Court held that this is more an issue of collateral estoppel – particular issue – rather than full faith and credit; § 1983 itself does not preclude application of collateral estoppel; a federal court may look to a factual matter decided in a different, but related, case in another jurisdiction, but it is not bound to do so because the issue preclusion matter is different from full faith and credit given to a judgment)
J. Settlement and Claim Preclusion

1. Matsushita Electric Industrial Co. v. Epstein (plaintiffs filed class action in DE court against Matsushita for breach of fiduciary duty; parties entered into settlement agreement relinquishing rights to bring any other claims including federal claims under federal securities law; individual parties who did not opt out of the settlement brought suit in federal court in California under federal securities law arguing that DE state judgment could not give preclusive effect to the federal claim because federal law gave federal courts exclusive jurisdiction; Supreme Court held that if neither the parties nor the court raised the issue and the state claim goes to final judgment/settlement, the judgment must be given full faith and credit)
V. Divorce, Interstate and International Child Custody, Decedents’ Estates

A. Divorce

1. Ex Parte Divorce
a. A court may change marital status ex parte of a domicile (intent to remain combined with a lack of intention to leave)
i. Williams v. State of North Carolina (Williams and Hendrix (both NC) divorced their spouses in NV and remarried each other in NC; state charged them with bigamy because it did not recognize NV divorces; Supreme Court held divorce proceedings are in rem proceedings, so the state of domicile can decree an ex parte divorce and full faith and credit must be given to the divorce decree; however, the second court (NC) could review the factual determination of domicile creating jurisdiction for ex parte divorce because it was it was never litigated in the NV court)
b. But a court cannot affect rights in property (support) or children without the presence of the other spouse

i. Estin v. Estin (wife had separate maintenance decree from NY; husband got ex parte divorce in NV and stopped paying under the support order; wife sought to enforce support order in NY; Supreme Court held a court may only affect marital status ex parte and it cannot modify property rights (support) without the presence of the other spouse)
ii. Cf. Simons v. Miami Beach First National Bank (husband obtained ex parte divorce in FL; he died in FL and ex-wife remained in NY; ex-wife wanted FL law to apply to her claims to dower after the ex-husband died; court held (a) dower is not a support right like a support decree, and (b) application of FL was not appropriate because she wanted FL law to apply as opposed to the law of the state with personal jurisdiction over her)
2. Divorce by Consent

a. Consent divorces have generally been upheld without a formal determination as to whether domicile is or is not required
b. When both parties are before the court, the court may exercise jurisdiction over the marital status and marital property and rights

i. Sherrer v. Sherrer (if both spouses consent to jurisdiction of the divorce-decreeing state, the final divorce decree is binding as to all issues because both parties have an opportunity to be heard on jurisdiction, domicile, support, custody, etc.; such a divorce also binds the government to recognize and give full faith and credit to every aspect of the divorce decree, cf. Williams)

ii. Johnson v. Muelberger (FL required 90-day domicile for jurisdiction in divorce proceeding; father died and left everything to daughter, but daughter would have to share with third wife; daughter claimed that husband’s divorce from second wife was invalid because wife had not complied with FL’s 90-day requirement; court held divorce valid because (a) the divorce was a consent divorce so domicile was moot, and (b) a third party to the marital relationship was attacking the divorce here)
iii. As a general rule, US courts will recognize foreign divorces even though there is no requirement to recognize other foreign judgments.  Rosenstiel v. Rosenstiel (husband went to Mexico to obtain divorce; he signed “residency” registration and filed for divorce – only stayed in Mexico about one hour; wife consented to divorce in Mexico and had Mexican lawyer appear on her behalf; divorce was held valid because it was consensual – it would have been invalid if ex parte for lack of domicile)
3. Same-Sex Divorce and Dissolution

a. Issue: whether to dismiss for lack of jurisdiction

i. Rosengarten v. Downes (Rosengarten and Downes entered into civil union in VT; Rosengarten sought divorce in Conn.; Conn. refused to exercise jurisdiction because civil union did not fall into any of the family relations matters set out in state law; on appeal, Conn. court held civil union is not recognized in state law, and Conn. public policy does not support giving full faith and credit to VT law on civil unions; therefore, the Conn. courts have no jurisdiction over the divorce)
ii. Is this result acceptable under Hughes v. Fetter (can a court simply dismiss a case because it seems repugnant to some state policy)? 

1) Under the Conn. jurisdictional statute, Conn. either had to take the case as a transitory claim or give it some special status

2) Conn. had no policy of refusal; there is no other reason for Conn. not to exercise jurisdiction

b. Marriage is not a “judgment” or a decree, so is it entitled to full faith and credit?  This may be the other half of full faith and credit requiring state to recognize “public acts.”  Is marriage a public act?

c. If marriage is not entitled to full faith and credit, a second state may apply its own law on the matter

d. Children of same-sex relationships

i. Davenport v. Little-Bowser (same sex couples adopted four children born in VA; VA registrar refused to change the name of the parents on the birth certificate because the form only had a place for “mother” and “father”; court order registrar to change birth certificate because the case was about changing birth certificates under VA law, not same sex marriage)
1) Oklahoma statute bars the recognition of adoption by same sex couples in any other state – this is problematic under full faith and credit because an adoption is a judgment
B. Child Custody


1. Interstate Child Custody
a. Within a state, a court may change custody between parents or anyone else in accordance with state law

i. Custody and support are divisible from the divorce itself

ii. Real jurisdiction over the parties is required.  Cf. May v. Anderson (court decided custody and support within the divisible divorce decree in order to avoid jurisdiction requirement; this case has since been overruled – there has to be jurisdiction over the other party in order to have jurisdiction over custody and support issues)
b. Any state judgment made along these lines is binding in other jurisdictions

c. Traditional standard: evaluation of the best interest of the child (petitioner for custody could bring the child before the court and make a claim)

d. Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA)

i. Attempted to solve jurisdictional issues in custody proceedings
ii. A state has jurisdiction over the custody proceeding if the state was the child’s “home state”

iii. “Home state” is where the child lived for at least six consecutive months immediately before the filing of the custody claim

iv. Court interpreted the UCCJEA to find a “home state” when a six-month period of residence was established within six months of filing (this helps avoid the problem of limbo).  Welch-Doden v. Roberts (child at issue lived in OK for at least six months and parent filed for custodial rights in AZ after only four months of living there; court held that OK was the child’s home state and had exclusive jurisdiction over the custody issue)
1) Grahm v. Superior Court (father granted extended visitation rights by CA court; mother and child moved out of CA to NY; father sought full custody rights in CA; court held CA still had exclusive jurisdiction because the child’s absence from the state did not sever CA’s exclusive control – the presence of the father in CA plus visitation rights and a relationship with the child created a sufficient connection to CA to retain exclusive jurisdiction)

· Note that this is only a jurisdictional, and not substantive, determination; custody determination cannot be made by any other court except the courts of the original state (unless there has been abandonment)

e. Parental Kidnapping Prevention Act (relies on the UCCJEA)
i. Defines “home state” in the same way

ii. Prohibits parents from hiding a child in a second state for six months and then suing for custody in that second state

f. Note that these rules have no effect on the validity of adoption
i. An adoption Is a binding decree and gets full faith and credit everywhere

ii. Custody decisions related to adopted children would be treated just like custody decisions for any other children
2. International Abduction of Children

a. Hague Convention

i. Prevents abduction of children across international borders

ii. The place of habitual residence of the child applies as the proper venue for child abduction cases

1) Ordinarily, “place of habitual residence” is not difficult to determine

2) The difficult cases are up to the individual state signatories to the convention to interpret

iii. If the child is taken to a place other than the place of habitual residence, the non-abducting party may enter the new state to petition for return

iv. When there has been on formal adjudication of custody and one parents has taken the child to another country:

1) The petitioning parent has no formal custody order and can only claim “place of habitual residence”

2) The Hague Convention has an exception to the “remedy of return” If there is evidence that the child would be subject to danger by the non-custodial parent

v. Balancing: jurisdictional limits versus interests of the child

1) On one hand, the Hague Convention’s scope is strictly limited to deciding where a child should be so that the courts of the “place of habitual residence” of the child can decide custody

2) On the other hand, should the Hague Convention consider the child’s interests in being returned to that place where the courts have jurisdiction, but the child might be in danger?

vi. How does the court of the new state get evidence sufficient to make a determination as to remedy of return or any applicable exceptions?

1) The evidence of past or potential harm to the child is usually in the original country

2) One argument: in these cases, the child should go back to the original country so that courts of that state can determine custody based on local and available evidence

3) Another argument: the first court should determine the interests of the child before sending back to the place of habitual residence

vii. If one year has passed since a child was abducted, that child is considered “settled” and there is no more available remedy of return under the Hague Convention

viii. If a state has not signed onto the Hague Convention, then the laws of that state dictate how to resolve international jurisdictional issues
1) US anti-kidnapping laws make parents who abduct children into the US liable if the removal of the child is not done properly

b. Van de Sande v. Van de Sande (mother escaped from abusive husband in Belgium to the US with her child; district court held Hague Convention is purely jurisdictional and Belgian courts are able to handle substantive custody issue, so the child should be sent back to Belgium; appellate court gave more weight to consideration of welfare of child and reverse the return decision and remanded) [This case represents the fundamental argument regarding the interpretation of the scope of the Hague Convention.]
C. Decedents’ Estates
1. Probate over land may only be had in the place where the land is located; this may result in multiple probate proceedings for one estate
2. At common law, courts would not recognize administrators appointed in another state, so this resulted in multiple administrators

a. This rule has been killed by rules that permit an administrator appoint at the decedent’s domicile to sue and be sued wherever parts of the estate are located

3. A probate decisions made in one state get full faith and credit in any other state just like a normal judgment
4. A state may apply its own probate laws to personal and real property consistent with its interests in the property and its public policy; only judgments are guaranteed full faith and credit
5. State courts rather than federal courts deal with domestic matters such as marriage and decedents’ estates.  Exceptions:

a. Torts between husband and wife

b. Marshall v. Marshall (Marshall’s will left everything to his son; TX court upheld will’s provisions in probate; Smith filed bankruptcy in federal court; son filed claim as a creditor against Smith and Smith filed counterclaim for fraud (which would not have been allowed during probate); Smith ended up with $88 million determined by the federal courts)
VI. International Conflicts

A. Extraterritorial Regulation

1. Legislative Jurisdiction: the ability to apply our own US law to foreign defendants in both criminal and civil cases)
a. Territoriality of the offense
i. If the effect of the activity elsewhere has an impact within the territory of a second state, the second state may exercise legislative jurisdiction over the offenders

ii. We require this within the US: if a person commits a crime in one state and escapes to another, he will be extradited to the jurisdiction of his crime

b. Nationality of the offender

i. This time of jurisdiction includes both the power to act and the power to apply a state’s own laws to its national

c. Protection of the national interest

i. The basis for exercising legislative jurisdiction must include direct effects on governmental interests

d. Universal principle
i. Heinous crimes – only specified crimes fall into this category

ii. United States v. Yunis (Jordanian plane was hijacked in Beirut; hijacked plane contained a few US citizens; one of the hijackers was found within the US and charged with violations of US laws prohibiting hostage-taking and aircraft hijacking; court found that territorial, national, and protective principles do not apply, but universal and passive personality principles do because hijacking and hostage-taking are sufficiently serious crimes)
e. Passive personality principle based on the nationality of the victim (weakest)
i. This won’t apply every time a victim is a US citizen – should be limited to terrorism and assaults on US citizens

ii. From the perspective of the defendant, maybe the law is different in that country and the expectations of the defendant is that the laws of his state should apply
2. Limits on Extraterritorial Application in International Law

a. The Supreme Court has addressed extraterritorial conflicts very much like domestic conflicts, with only additional considerations of customary international law and other general principles of comity

b. Due process limitations

i. Law applied must have a connection to the defendant in the case

ii. The application of the law cannot interfere with the President’s power to deal with foreign relations

c. Extraterritorial application is really a conflicts issue: look at the policy behind the statute to determine if it should apply abroad, and compare those policy interests with those of the laws of other countries
3. Limits on Extraterritorial Application in US Law

a. Equal Employment Opportunity Commission v. Arab American Oil Co. (Aramco) (naturalized US citizen worked for American corp. in Saudi Arabia; when he was fired, he argued that Title VII applied to his work abroad; Supreme Court held Title VII did not apply because the statute must clearly express congressional intent to apply extraterritorially in order to overcome the presumption against extraterritorial application)
i. Case was dismissed for subject matter jurisdiction, but should have been dismissed for failure to state a claim since the statute simply did not apply to alien workers outside the US

ii. Congress amended Title VII in response to this case making it applicable to aliens working for American companies
iii. But see Lauritzen (Danish seaman was injured in a Danish ship in port in Cuba; he sued in NY because he joined the crew there; Supreme Court did not rely on presumption against extraterritoriality but instead found that the relevant contacts – nationality of parties, flag of ship, place of contract, interests of the forum – weighed in favor of application of Danish law)
b. Third Restatement § 403

i. Provides rules and limitations on showing which law should be applied
ii. Where there is a true conflict, the court must decide which country’s interest is greater and apply its own law (interest analysis approach plus some balancing)

4. Antitrust and Extraterritoriality

a. Hartford Fire Ins. Co. v. California (insurance and reinsurance companies agreed to set new terms for policy forms that were much more favorable to the insurers – rejecting unknown pollution claims, setting limits on the coverage amount, and setting time limits on injury occurrence; the issue was whether the antitrust laws could apply to British reinsurers)
i. There is clearly jurisdiction because the British reinsurers acted in concert with US insurers to affect the US insurance market
ii. But as a matter of policy and choice of law, should the Sherman Act apply to those foreign companies?
1) Antitrust laws have extraterritorial application based on case law precedent rather than a clear statement of intention to apply extraterritorially (as required by Aramco)
2) There is no conflict with British law because the British law did not compel the British defendants to participate in anticompetitive conduct (compulsion would have triggered sovereign immunity/application of comity principles)

iii. Dissent
1) There would be a conflict as long as British laws authorized the defendants to act as they did

2) Conflict principles require an evaluation as to whether the American antitrust laws were intended to apply and if it was reasonable for those laws to apply
b. Hoffman-La-Roche v. Empagram (foreign citizens sued in the US under Sherman Act alleging that foreign vitamin producers took part in anticompetitive conduct that had effects in the country market of the foreign plaintiffs; Supreme Court held Sherman Act clearly did not reach this far; there had at least be an effect in the US because adverse effects in foreign markets is within the exclusive jurisdiction of those other countries – even if companies’ conduct did have effects in the US, plaintiffs were suing purely on the basis of foreign effects)
i. Would a US law apply to a foreign result caused by a US party?

1) Cases have held that if the US is the “headquarters” of the bad act, the US will entertain suits based on those acts and apply US law to the activity

2) But see Sosa v. Alvarez-Machain (2004) (US agents kidnapped Alvarez-Machain and brought him back to the United States for trial on conduct he committed in Mexico; Supreme Court held the US agents could be held liable for kidnapping even thought the effects were felt abroad)
5. Extraterritorial Application of the Constitution

a. Territorial Approach: United States v. Verdugo-Urquidez (defendant charged with drug smuggling and tried in the US under US drug laws; DEA worked with Mexican authorities to search defendant’s home in Mexico; Supreme Court held the Fourth Amendment does not apply to property outside the US in these circumstances – aliens outside the US)
i. Fifth and Sixth Amendments apply to aliens living abroad, but Court distinguished that these amendments (a) apply to criminal defendants during trial, and (b) result from different historical circumstances; Fourth Amendment comes into play before an individual becomes a criminal defendant
ii. How do we determine the reach of the US Constitution?

1) Look beyond the definition of “people” and look to the purpose of the law – whether the policy has any currency beyond  the borders of the US

2) Even if the Constitution does not apply, that does not mean there is no law; if the search is illegal under Mexican law, perhaps we should apply Mexican law to the search
B. European Perspective

1. Civil code systems are controlled by statutes rather than precedent
2. Statutes establish hard-and-fast rules; lawyers use their skills to argue for or against application rather than reinterpretation of the rules

3. There are gaps and ambiguities in European statutes, but cases and commentators are taken with equal authority

4. W v. Ms. W. (German husband and Canadian wife marry in Canada; they move to TX and become naturalized US citizens; they continue to move all over the world; toward the end of the marriage, they move to Switzerland; wife went to Germany and husband filed for divorce in Switzerland; Swiss law applies to the divorce)
a. Under Swiss law, if one spouse is domiciled in Switzerland, Swiss law applies to divorce
b. But if a husband and wife have a shared nationality, the law of that nationality applies (this is the result of a long history of focusing on nationality)

c. But if there is a national law with a closer connection, that law applies (and in this case, the couple hadn’t lived in Texas for many years)

C. Act of State Doctrine
1. In appropriate cases, a US court will not give any judgment that will overturn or conflict with an official decision of a foreign government
2. Source and scope

a. The Act of State Doctrine (AoS) is not constitutional

b. Second Hickenlooper Amendment attempt to overturn Sabbatino, but courts have the statute out of existence: applies only to property within the US, not to expropriation of contractual rights (Hunt v. Mobil Oil)
i. Banco Nacional de Cuba v. Sabbatino (Cuba nationalized all American property located in Cuba including sugar; American buyer sought to buy sugar from American owner of sugar processing plant; buyer contracted with Cuba after nationalization; buyer did not pay after Cuba shipped the sugar (paid original American owners instead) and Cuba sued to collect from the original owners; original owners claimed nationalization violated international law; Cuba argued that US courts cannot sit in judgment of an act of a sovereign nation with respect to matters taking place within that nation; court dismissed for failure to state a claim)
c. Fundamentally part of common law

i. Based on certain policies like any other common law doctrine

ii. Territorial sovereignty is at the heart of the policy

iii. Is it a public policy exception or a territorial policy?  If it is territorial, it is more likely to apply more often because sovereign nations clearly act or do not act within their own borders

iv. This is usually a question for the courts as to whether AoS applies, but courts will take into consideration the position of the State Department and the Executive Branch in any particular case

d. AoS focuses purely on acts that affect another sovereign nation

i. WS Kirkpatrick v. Environmental Tectonics Corp. (American company hired Nigerian citizen to funnel money to Nigerian government officials in the form of a bribe in order to obtain a contract to build a facility in Nigeria; competitor sued company for damages for loss of opportunity to compete for the contract; bribing company asserted AoS Doctrine as a defense; court held that AoS could not serve as a defense because there was no act by a sovereign government; officials were disobeying the laws of that country)
1) Avoiding any embarrassment on the part of Nigeria in being sued is not really the purpose behind the AoS Doctrine; the act itself just didn’t exist sufficient to invoke the doctrine
2) Shouldn’t we look at the underlying policy with respect to the idea of promoting diplomatic relations?  If the policy is important, the embarrassment factor does become important and may override the simplified approach the court took here

ii. AoS cannot be based on the idea of protecting other governments from embarrassment

e. Representative(s) of the state who may impute behavior to the state usually must be someone who has the “power of the state” behind him or her (real authority); does not necessarily have to be the president or prime minister

f. AoS is essentially a defense to a substantive cause of action

i. If the doctrine is jurisdictional, then parties can just go to another court

ii. If the doctrine is applied to the merits, then the judgment of the US court on the merits has some effect in other courts

D. Recognition of Foreign Judgments
1. Hilton v. Guyot (money judgment against a US citizen sought to be enforced in the US; Supreme Court held if France will not recognize our judgments, we will not recognize theirs!)

a. This case is no longer the law: very few courts will refuse to recognize foreign judgments on reciprocity grounds (many states have passed laws to honor foreign money judgments)

b. If we think a judgment is a valid judgment based on sound procedure and principles, why shouldn’t we honor it?  This is the basis for the idea of international comity: obligations to the international community and recognition of the rights of the citizens of the world.
c. In rem judgments (marital status, property, etc.)

i. These are matters that should be recognized because they are so fundamental to the ordering of society

d. In personam judgments

i. We should ask more questions about these judgments

1) Due process?

2) Full and fair hearing?

3) System of proper jurisprudence?

ii. We don’t ask these questions about other US judgments (automatic recognition).  If US judgment is lacking in procedural fairness, the loser can appeal and we trust that appellate process.  Is there really must difference between sister-state judgments and judgments from other civilized nations?

2. Default judgments
a. We should not enforce a judgment of a foreign court when that judgment was rendered in default because the defendant challenged personal jurisdiction  

b. But what if the defendant was served and simply chose not to argue?

c. The role of nationality
i. A foreign country may exercise jurisdiction over an individual who is a nationality of that country but may not be a resident of that country

ii. The US exercises jurisdiction based on residence and domicile rather than nationality

iii. Would the US enforce such a judgment based on nationality but not residence?  The US would probably not recognize such a default judgment where the national could not appear in the foreign court.

3. Cultural differences
a. Would the US enforce a judgment in a court that required money bribes to a political official for the judgment?  

b. It does not seem that the US would enforce the judgment, but if it is procedurally sound in all other ways, can we look below the judgment to the cause of action itself to determine if there is a sound basis for the judgment?  See Fauntleroy v. Lum (we may be required to recognize a foreign judgment even if it is against moral policy)
c. American tort cases are not given much credibility in Europe because Europeans find fault with the jury system and punitive damages

4. Fraudulent judgments
a. In the US, courts are split on whether judgments may be set aside for intrinsic fraud (witness lied)

b. So if there is no uniform approach in the US, how do we handle foreign judgments in nations with or without an intrinsic fraud rule?
5. Non-money judgments

a. US injunctions are difficult to enforce abroad

b. But we will enforce non-money judgments in the US if the judicial system is procedurally fair
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