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I. Judicial Review 

A. General Power of Judicial Review

a. Review of Federal Action
Judicial Review ( The doctrine that the courts have the power to invalidate governmental action which is repugnant to the Constitution, b/c “it is emphatically the province and the duty of the judicial department to say what the law is”
· State and federal courts have explicit power to review and invalidate actions of both the executive and legislative branches (Marbury, Cooper)

· The doctrine of judicial review, also applies to Executive action, courts may call executive officers to answer for their actions and review those actions as to their constitutionality (judicial discretion is precluded when the executive possess legal or constitutional discretion, but subject to judicial review for non-discretionary duties) (Marbury, US v. Nixon)

· S Ct also has appellate jurisdiction to oversee constitutional issue decided by state courts, policy argument is the need for uniformity (Martin)

Marbury v. Madison (1803) ( Marbury (appointed a commission) brought suit against Madison (Jefferson’s Sec of State) for not delivering commission. 

Marshall’s opinion.

· “It is emphatically the province and duty of the judicial department to say what the law is”

· Marbury has a right to the commission, because Congress passed a law creating the office, gave him a term, it’s not revocable, it was signed by the President and sealed by the Secretary of State. It would be improper to withhold the commission. 

· Granting Marbury relief would be a violation of the constitution because it would require SC to exercise original jurisdiction in an are not granted by the constitution

· Art III sets out the broadest limits of jurisdiction, congress can limit it, but they can’t add to it which means the S Ct can’t have original jurisdiction to grant a writ of mandamus, but could have construed “other public Ministers and Counsels” as including the President
· The decision established Congress’ power to limit jurisdiction but establishes power of the courts to invalidate laws that they find unconstitutional

· Creation of Doctrine of Judicial Review: It is the responsibility of the SC and the Federal Courts to set aside actions of government that do not conform to the language of the constitution. 

· SC has power over non-discretionary decisions (duties imposed by Congress my statute), but not over matters that require executive discretion (political matters). This was a ministerial duty, so SC has j/d. 

Textual Basis in Constitution: Silent on Judicial Review 

· The Paradox of Marbury: Marshall says that there must be authority for legislation in the text of the constitution, but there’s no textual authority for judicial review in cases of inconsistencies between the constitution and acts of Congress in the constitution. 

· Under Marshall’s view, ONLY judges can determine constitutionality. (3 provisions provide basis: Art III, § 2; Supremacy Clause; Oath clause.) 

The constitution doesn’t say who the appropriate party is to decide that the constitution has been followed. Marshall uses Art III which extends judicial power to all cases arising under the constitution and, Supremacy Clause only allows for federal laws “made in pursuance” of the constitution.  Hamilton’s Federalist #78 – there’s a structural basis for judicial review “the intention of the people to the intention of their agents”
b. Review of State Civil Appellate Opinions
Martin v. Hunter’s Lessee (1816)
· Hunter (US) got land of Martin (English) but after the war the US returned land so Martin tried to take it back and Hunter said to, VA Ct of App (HC) court gave land to Hunter, S Ct directed order for Martin and VA Ct of App said they were not subject to S Ct b/c state and fed courts were of equal statute and argued that Art III only gave SC j/d over lower fed courts 

· (VA argued) Compact Theory of the Constitution: The states created the constitution, and thus they’re superior to it and states have to abide by constitution only so long as they consent to it (goes to the question of whether the constitution is the creation of the people or of the states?)

Story’s Opinion: S Ct has appellate j/d over federal constitutional questions regardless of whether the suit begins in state or federal court 

· Article 6, cl. 2: “The Constitution shall be the supreme law of the Land, and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.”  (so lower court judges are bound by the constitution)
· Article 3, § 2:  “The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority;…”

· The SC’s j/d includes all cases and controversies arising under the Constitution. Since the state court has decided the constitutional question originally, the SC has power to review the issue by way of appellate j/d. 

· The case, not the court, gives j/d. SC must be able hear all matters involving federal power and federal questions. 

· Since lower federal courts are option, Congress doesn’t have to create them and then, if the S Ct didn’t have appellate jurisdiction over state courts they wouldn’t have appellate jurisdiction over anything

· Policy ( Need for national uniformity in Fed. constitutional interpret’n

· Rejection of the compact theory of the constitution: Article 1, § 10 “No state shall…” list: All limitations on state sovereignty. 

· Holding: SC has appellate j/d over the state appellate courts, as well as federal appellate courts
Johnson’s concurrence ( The Court is supreme over persons and cases in terms of judicial powers, but isn’t deciding on the matter of asserting compulsory control over state tribunals (prophetic). 

c. Review of State Criminal Appellate Cases
Cohens v. Virginia (1821) ( People arrested for selling DC lottery tickets in VA when VA didn’t allow lotteries, appealed conviction to SCt
· Issue: Does the SC have appellate j/d over criminal appeals coming from the state SCs? 

· VA argues: Article 3, § 2, cl 2: “And those in which a state shall be a Party, the SC shall have original jurisdiction.” – VA argues that original j/d precludes exercise of appellate jurisdiction
· SC: (Marshall) – Expansive View – Court has appellate j/d over anything arising under the constitution regardless of who the parties are (to achieve purpose of constitution, criminal appeals must be within SC’s appellate jurisdiction)
d. Remaining Unclear Areas About the Scope of Judicial Power: 

Cooper v. Aaron (1958) ( Ark Governor tried to fight integration of schools, arguing compacy theory… states can nullify fed constitutional commands if they intrude too much on state sovereignty
· Issue: Does SC have power to bind state governments (not just state courts)? 

· Holding: Constitution applies to governors, as well as everyone else. The legislature and governor can’t nullify the constitution. “The federal judiciary is supreme in the exposition of the Constitution.” 

· State and federal officials take an oath to uphold the constitution and it is the arena of the court to determine whether something is constitution so state officials can not refuse to implement a plan the court has said is constitutional

B. Techniques of Constitutional Interpretation

· Originalism (Intentionalism): Bork; Perry ( Start with the constitutional text but take it based on the history and shape it so that it is relevant today in settling constitutional issues, don’t confirne yourself to the context of the framers (useful, broader than textualism but possible mutilple views from the same theory) 

· Textualism: Scalia; Thomas ( Text is only subject of inquiry, although language is ambiguous, the text gives us something concrete to hold on to
· Interepretivism: Ely. ( Courts can interpret the constitution when the result can be fairly implied or derived from the language of the constitution, uses the constitution as an anchor and to provide some structure
· Non-Interpretivism: Grey ( Fundemental issues of our society are now protected by vauge phrases and we should concede that S Ct relies on norms and other sources
· Neutral Principles: Frankfurter ( The courts should interpret the constitution in complete detachment. Look for the most neutral principles, judges should be free from any kind of result oriented jurisprudence. 

· Passive Virtues: Judicial Restraint ( Even when courts have power to act they should be reluctant to do so, legitimacy of judiciary depends on its restraint
C. Judicially Imposed Limits on the Exercise of the Judicial Review Power: The Political Question Doctrine 

a. The Apportionment “Thicket”

Background: Republican Guarantee Clause: Article IV, § 4. “The United States shall guarantee to every State in this Union a Republican Form of Government, and shall protect each of them against Invasion;”

Baker v. Carr (1962)

History: TN constitution required re-apportionment every 10 years but it haven’t happened in over 60 years, Π challenged as a violation of 14th A, EP clause; LC said no j/d (b/c political Q)

Brennan: Decides only that (1) court possess j/d of subject matter, (2) Π state justiciable COA, and (3) Π have standing to challenge apportionment statute

· Jurisdiction: There is j/d because this arises under the constitution. (LC misread Colgrove – there j/d was app but court didn’t decide case)D 

· J/d: Whether court can hear the case. 

· Justiciability: although there is POWER to hear the case, must decide whether case is suited for court on basis on judge-made doctrine

· Justiciability – this challenge does not represent a politician question, b/c it does not rest on Guaranty Clause 
· Distinguishes prior cases b/c this is 14th A, not Guarantee AND this these are fed v. state government not co-equal federal branches
· To determine is something is justiciable the court considers appropriateness of the court making the final determination and whether there are satisfactory criteria for a judicial determination

· Brennan makes this case be about equal protection not the republican guarantee clause, thus making it justiciable. E.P. basis: By ignoring their constitution, TN is denying people the E.P of the laws and their right to equivalent representation.

· 6 Criteria for How to Identify a Political Question: ( All are basically non-justiciable based on separation of powers concerns (only 1 neces. for pol. ques.)
· (1) and (2) relate to Judicial Functions (What’s approp. for Jud. Branch) Classic
· 1) Textually demonstrable constitutional commitment of the issue to a coordinate political department. ( (Coleman: Non-justiciable because Article 5 leaves it to Congress)

· 2) Lack of judicially discoverable and manageable standards for resolving it.  ( Baker: Lots of equal protection clause case law; Coleman: Republican guarantee clause has little case law because non-justiciable.

· (3) – (6) deal with Deference to Other Branches. Prudential or functional
· 3) Impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion. ( Ex: Courts hold that it’s not appropriate for them to determine when a war is over, because they lack all of the information that the political branches have. 

· 4) Impossibility of a court’s undertaking independent resolution without expressing lack of the respect due coordinate branches of government. 

· 5) Unusual need for unquestioning adherence to a political decision already made. 

· 6) Potentiality of embarrassment from multifarious (diverse) pronouncements by various departments on one question. 

· Holding: The question of whether state legislative apportionment satisfies E.P. is not a political question, since it does not involve separation of powers concerns and E.P standards for decisions are available, and here court is able to avoid past problems with apportionment questions by just asking TN to abide by its own constitution
Frankfurter’s Dissent: 

· This is a republican guarantee clause case, and isn’t about equal protection. The Guarantee Clause says that this is non-justiciable.

· The court is making a determination of what an ideal polity looks like, an inappropriate role for judges because they are not competent to do this.  Many factors go into districting: geography, demography, convenience…. 

· Worries the court may be undermining it’s own power—if the TN legislature ignores them, they’ll lose their force.  (only power of the SC is the willingness of people to adhere to their decisions – passive virtures)

· Geographically proportioned representation is not necessarily an element of equality under the 14th A (ex each state gets 2 senators regardless of pop and size)

Clark’s Concurrence ( If TN had any other relief available, the Court shouldn’t get involved. But, here, TN doesn’t allow for referendum and people in the legislature will never vote themselves out of office so the Court must intervene. 

Luther v. Borden (1849)

· Issue: RI was operating under 2 governments, was the Charter government of RI republican (and therefore constitutional) under the Guarantee Clause? 

· Taney’s Opinion: Determination of what is a republican form of government isn’t a matter for judicial decision. It depends on a democratically elected branch of government, and thus is exclusively a Congressional responsibility. 

Colegrove v. Green (1946): ( IL dominated by rural reps and refused to redistrict b/c then Chicago would take over; were “at-large” reps a violation of guarantee clause?
· Frankfurter: (for plurality 3-1-3) This is a non-justiciable matter. The courts shouldn’t enter this political thicket of issues about mal-apportionment. 

· Rutledge: This issue is not generally non-justiciable, but this specific case is because there would be a want of equity if its here b/c brought near next election, thus little time to reapportion.) 

· Dissent: There was j/d, and it’s justiciable too. 

Gomillion v. Lightfoot (1960)

· Town was gerrymandered to exclude black families. 

· SC (Frankfurter): This is unconstitutional. In Colegrove, the IL legislature failed to act. Here, they acted and it was discriminatory. 

Coleman v. Miller (1939) (Cited in Baker v. Carr) ( Attempt at a constitutional amendment against child labor, KS first objected to it, and then ratified it 18 years later
· Issues: 1) How long does a proposed Constitutional amendment with no time limit hang around prior to ratification? Is it open to being ratified forever? 2) If the state legislature first refused to ratify it, can they decide to ratify it later?
· Holding ( Court has no criteria or guidance for deciding, it is for Congress not the court, it’s a political question

· Baker distinguished Coleman b/c this has separation of powers issues both about the finality of action attributed to a particular political department and about lack of criteria for judicial determination

Reynolds v. Sims (1964) ( legislators represent people, not trees and so E.P. requires each person’s vote in state legislative election count the same (w/I allowable variance)
Davis v. Bandemer (1986) ( Does EP prohibit gerrymandering on basis of political parties?
· SC: Plurality opinion: ( Held (4): The question of political gerrymandering is justiciable. But, in order to violate E.P. you must show a pattern of un-representation over many years, which this case doesn’t do b/c its just based on 1 election, suggests that political gerrymander is not justiciable
· O’Connor (3): This is a non-justiciable area b/c political question. 

· This is different from Baker v. Carr’s lack of representation. This issue is gerrymandering and whether the appropriate way to redistrict is a judiciable.  

Powell v. McCormack (1969) ( Congress refused to seat congressman from NY who was re-elected despite legal problems, House argues that they get to decide the qualifications of who to seat
· Congress argues ( Art I, § 5 “Each house shall be the judge of the qualifications of its own members” seems to be a textual commitment to a coordinate branch of government which would suggest that this is non-justiciable political question

· Powell argues ( Art I, § 2 sets requirements as 25+, US Citizen for 7 years, and resident of state

· CJ Warren: Ruled for Powell

· The House was adding to the qualifications for being seated—Powell met each of the Art I, § 2 qualifications, so the House can’t refuse to seat him. (They can remove him by 2/3 vote if they find him unfit)
· SC is not deciding a political question because “qualifications” are expressly defined in the Constitution, and they’re just enforcing them. The court must interpret a textual commitment to another branch of government. 

b. Foreign Affairs and Political Questions
Goldwater v. Carter (1979)

History ( Carter withdrew formal recognition of Taiwan and terminated treaty (Const says he can make treaties but is silent on their termination), Senator Byrd passed measure requiring Senate approval (Goldwater needed measure so that he would have a case or controversy, otherwise no standing)
· Issue: Who can terminate a treaty? Is it justiciable for the Court to decide if the President can unilaterally terminate a treaty? 

SC (per curium): The question of the President’s power to unilaterally terminate a treaty should be treated as a political question and is not justiciable since no constitutional provision directly controls the issue, the political branches have adequate resources to decide the issue, and the issue involves foreign affairs. 

Powell (conc.) 

· This case was justiciable, but not ripe for review. 

· Ripeness: case is not in such a state of development that it should be resolved by the Court. This is because Congress hadn’t done everything in their power to solve the situation. (would need to show Senate supported Byrd amendment retroactively)

Rehnquist (conc.) 

· It’s not justiciable, irrelevant of ripeness. This is a political question. 

· The Court has no unique competence in the area of foreign relations, and ought to keep out of it. This is like Coleman v. Miller, and court must stay out in order to give due deference to other branches
Brennan (diss.)

· Thinks this is a constitutional issue about which branch holds a particular power and thinks that the court could decide this (would affirm MC and find that the President didn’t exceed his authority)

· t’s a judicial question as to whether it was textually committed. (Like Warren in Powell v. McCormack. * ), not w/i and of PQ cateogories in Baker
Dellums v. Bush (1990) (Dist. DC 1990)

· Lack of Congressional declaration of war for US military actions. (Gulf I)

· Art I, § 8, cl. 11: “Congress shall have Power…To declare War.” 

· A few Congressmen sought a declaratory judgment that Bush’s action of sending troops to the Gulf without an authorized resolution was unconstitutional, but not enough Congressman join and t/f case is not ripe because no definitive congressional action in conflict

c. Impeachment – A Political Question?
Nixon v. United States (1993)

History: Fed Judge in prison still collecting pay, house impeached him, senate convicted him and he challenges the judicial proceedings against him (Art I, § 3, cl. 6. “The Senate shall have the sole Power to try all Impeachments.” – Nixon argued that entire Senate had to sit in on all the proceedings instead of having a committee do the evidentiary work and submit a report to the whole Senate)
· Issue: Can the courts resolve this question? 

Rehnquist’s Opinion: ( This is a non-justiciable question.
· Based on the constitutional convention and commentary, the framers didn’t want the SC to decide impeachments – not representative, lack enforcement

· Also, don’t want possibility of same body trying issue twice if impeachment was also a criminal matter, appeals would affect finacily and cause delay, no manageable standards for judicial involvement. 

· Impeachment is sole check of the legislature on the judiciary

· No need for judicial involvement b/c there are already safeguard of splitting procedure between houses and requiring a super majority

· Distinguishes Powell v. McCormack: In Powell the issue was the word “qualifications,” which was defined elsewhere in constitution, here there is no other clause that defines “try” or “sole” 

· Dicta: “Try” means that there must be a judicial trial. The procedure used by the Senate is not to be decided by the courts—it’s an issue for the Senate alone. “Sole” means exclusive— Textual commitment to a coordinate branch of the Federal government. Just want the Senate involved. BUT… hints that impeachment proceedings may sometimes be justiciable if actions transgress textual limits (e.g., try requires some sort of judicial trial) 

Stevens’s Concurrence: Thinks it’s not about words but more about Framers intent to assign power to legislature
White’s Concurrence: Finds issue jusiticiable and reaches merits of claim, constitution doesn’t prohibit judicial review of impeachment, but in this case finds the proceedings to have been a “trial”
· Something extreme may happen one day where the Court needs to step in. 

·  “Sole” – this word concerns interference by the House of Reps, not the judiciary., Art I, § 1: “All legislative powers herein shall be vested in a Congress.” But, the Court reviews legislative actions all the time. 

· “Try” –it’s silly to think of this word in anything but a legal sense. Judges should be able to understand what this means. 

Souter’s Concurrence in the Judgment: This case doesn’t need an answer b/c it was a judicial trial, but that doesn’t mean court should say it’s never reviewable
Bush v. Gore (2000) ( S Ct reversed Fl Ct’s determination that there should be a manual recount, NO discussion of political question
· Court justifies hearing the case because it came to the court, the court didn’t seek it out, but under this view, nothing in political question 
· Dissent (Breyer) ( Addresses pol. ques.-like factors and E.P. (12th Amendment: textual commitment to having state courts resolve the dispute and that the 12th A commits to Congress the authority and responsibility to count electoral votes) 

II.  Limitations on Judicial Review
Limitations on Judicial Review ( Textual, Exceptions Clause (congress can limit j/d), Appellate Jurisdiction, Political Question, Case or Controversy, Standing, Mootness, Ripeness
A. Congressional Control of the Supreme Court’s Appellate Jurisdiction: The “Exceptions” Clause (Textual Limitations on Judicial Review) 
Ex Parte McCardle (1869)

History: Congress exercises ability to control SC’s appellate j/d (Art 3, § 2 “with such exceptions… as the congress shall make”) and in the middle of the case, Congress repealed law that gave SCt appellate review of writs of habeus corpus that were based under this particular bill (for fear that S Ct would declare all of reconstruction program unconstitutional)
Issue ( Could Congress “oust an appeal already perfected”?

CJ Chase’s Opinion: ( The SC doesn’t have j/d. Congress has the right to take away the Court’s power. (court is not allowed to consider motives of legislature)
· Makes note that SC still has habeas j/d pursuant to other Congressional statutes. Congress can’t do whatever it wishes with all of SC’s j/d.

· This case doesn’t stand for the proposition that an entire area of j/d can be taken away, because that would interfere with divisions of power between branches too much (but since S Ct had other habeus rights, this was ok)
Commentary on McCardle:  

· McCardle’s principle: You can have minor withdrawals of the appellate j/d by Congress, but no major severe contractions that would violate separation of powers. 

· Frankfurter: Congress may withdraw appellate j/d at any time. 

· Bork: McCardle is enigmatic. It’s odd that the framers would have couched the general power to control the court in the language of exceptions and regulations. (The court still has substantial general j/d)

Ex Parte Yerger (1869) ( Court explicitly pointed out that it had habeus power under other provisions and could hear case
US v. Klein (1872) ( Pres. Johnson offered pardons to confederates who took an oath of loyalty and with the pardon they got their land back, Congress passed a law saying evidence of existence of a pardon could not be used in court proceedings to get land back and that taking pardon established guilt, statute also said S Ct did not have appellate jurisdiction to hear case
· SC: struck down this statute ( Congress can deprive SC of j/d but they can’t dictate the result of a case or action or the effect of a pardon – they can’t tell SC how to decide a case
· Differs from McCardle: Here, Congress is trying to usurp the power of both branches, telling S Ct how to rule and undermining presidential pardon power, ( worse that McCardle 

· Shows us that we can’t take the MCCardle case too literally

· One interpretation is that Congress can limit jurisdiction but they can’t destroy it entirely

· Barron thinks that if Congress tried this today, the court would strike it down as a violation of separation of powers

B. Constitutional and Policy Limitations: The Case or Controversy Requirement
Case or Controversy ( Federal judicial power granted in Art. III is limited to certain defined “cases or controversies” requiring a case be in an adversary form that is capable of judicial resolution and that its resolution would not violate separation of powers… need present or possible ADVERSE parties (throughout the entire litigation)

Muskrat v. United States (1911)
History: Congress set aside land for one group of Indians, and then increased the numbers who were eligible.  In later act, Congress said that original group could bring a suit against the US as a ∆ to see is later act was constitutional since it made each person’s share of land smaller thus depriving people of land (violation of 5th A)
· Court: DISMISSED case for lack standing based on no case or controversy because there are no present or possible adverse parties (judicial power requires actual controversies and adverse litigants)

· No judicial exercise allowed since US has no interest and just trying to get an advisory opinion on the constitutional validity of the law (though some state courts (non Art III) are allowed to hear advisory opinion) 
· To bring suit, Cherokes would have to bring a suit of ejectment against someone going on “their” land 
C. Justiciability Limitations: The Standing Limitation: Who Can Litigate? 

Constitutional standing: 3 factors (Art III standing requirement): 

· 1) Injury in Fact: Π must have suffered a concrete injury

· 2) Causation Requirement: The injury must be traceable to the challenged acts of the Δ (the injury was caused by the entity you’re suing.) “BUT FOR”

· 3) Redressability Requirement: The court must be in a position to redress the Π’s injury by providing some form of relief. 

Prudential Standing: Even though a case meets the constitutional requirements of standing, the courts feel that it’s inappropriate to grant standing as a matter of judicial discretion. 

· Congress may explicitly revoke prudential limits, while Congress may not extend the litigant standing to exceed the Constitutional bounds. 

a. Taxpayer and Citizen Standing: The Ideological Π and the Requirement of Injury in Fact
i. Generally
Massachusetts v. Mellon (US Secretary of Treasury) (1923)

Frothingham v. Mellon (1923)

History: Maternity Act protects moms & infants and states must comply to get money, Π challenge saying MA residents are paying more into fed treasury then they are getting out and that this act usurps rights as a sovereign state; Frothingham is a rich citizen who thinks this Act increases her tax burden without her consent
· 10th A: “The powers not delegated to the US by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”  (historically state powers include police powers, ability to legislate for health, welfare, and morals)
· Issue: Should Federal taxpayers have standing (as individuals or as a state)? 

Sutherland’s Opinion: 

· Court: DISSMISSED action for lack of standing

· A state can not bring suit on behalf of its citizens, it is no part of its duty or power to enforce its citizens rights in respect to their relations with the federal government, in that field, the US is the correct parens patria and so the citizens so look to the federal gov’t for any protective measures

· Party who invokes suit must be able to show not only that the statute is invalid but that he has sustained or is immediately in danger of sustained some direct injury and not that he simply suffers in some indefinite way in common with people generally 

· States consented to bill by taking money and so can’t complain about exercise of federal spending power
· It’s not clear whether the impediment to federal taxpayer standing is based in Art. III (constitutional) or is prudential (primarily involved the injury-in-fact element (1) of standing, because no direct injury only ‘injury’ in some indefinite way in common with people generally) 
· Commentary ( W/o tax payer standing a lot of fed legislation is immune to judicial review, but tax payers can have standing if they can show direct pocketbook injury, that something harmed them specifically

Doremus v. Board of Education ( Taxpayer standing based on reading of Bible, state court took action ruled for ∆ on merits 
· Court: DISMISSED case since claimants unable to show case or controversy since reading portions of the Old Testament did not cause an “injury-in-fact” sufficient to give them standing 
· Standing will meet case or controversy requirement only when it is a good faith pocket book action, a direct dollars and cents injury, here Bible reading did not affect the taxes of the Π

Asarco v. Kadish (∆ standing) ( When a state court issues a judgment harming ∆, ∆ will now have standing to bring case in federal court even where Π did not originally have standing
Flaust v. Cohen ( Where you have a specific prohibition in the constition against the spending or the taxing power then the taxpayer has standing, used to give standing for Establishment Clause cases (which otherwise could never be brought)
b. Determining the Existence of Injury and Causation 

Injury in fact ( “An invasion of a legally-protected interest which is (a) concrete and particularized and (b) actual or imminent, no conjectural or hypothetical.” (Lujan)

Associational Standing:  (associations have federal standing if…)
· (1) One or more members would have standing independently. 

· (2) Interests at stake are be germane to association’s purpose

· (3) Claim or relief is not be dependant on member participation (must not be a case where you actually need the member present)

All 3 of these elements are met in Simon and Lujan, in these cases, the statutes give causes of action that define current cases and controversies. Within this, the Court must interpret whether there is standing. 
Simon v. Eastern Kentucky Welfare Rights Org. (1976)

· IRS rules that a hospital could have non-profit status if they gave outpatient services to indigent patients for free, Eastern KY challenged on grounds that in order to have non-profit status, hospital should be required to give inpaitent and outpatient services fore free (seeks declaratory judgment)
· Holding: There’s no redressability here, and thus no standing 
· Hospital wasn’t part of the suit and so it wouldn’t have been bound and so court couldn’t have delivered any judgment to alleviate problem

· Π here just sought better treatment under tax code for their clients (not that they had been denied medical care, just that they wanted better care) 
Congress can also create by statute a legal right, the denial of which satisfies the injury in fact requirement, authorizing “aggrieved persons” to bring an action, BUT… can not ignore the Art III minimum requirements

Lujan v. Defenders of Wildlife (1992)

· History ( ESA originally interpreted to extend obligations to foreign and domestic actions but was later interpreted only to include US, ESA also confers a right allowing any person to enjoin US alleged to be in violation of this act
· Π complains that agencies should stop providing funds to two AID projects that endanger species occurring abroad, members try to get associational standing based on future plans to observe endangered animals threatened by actions 
Scalia’s Opinion: 

· The citizen-suit provision of the ESA allows citizens to challenge a procedural failure, but in this case the Π are not seeking to enforce a procedural requirement, congress’ wording is too abstract to count as an injury in fact (Scalia thinks citizen standing violates sep. of powers) 

· Injury-in-Fact is not shown. 

· Scalia describes this precisely: “An invasion of a legally-protected interest which is (a) concrete and particularized and (b) ‘actual or imminent, not conjectural or hypothetical.’”

· Π offer three “nexus” approaches all of which are rejected; ecosystem nexus (rejected b/c injury must come from where you live or are likely to go), animal nexus (too speculative and remote to grant standing just because you have an interest in animals), vocational (too broad, but Barron thinks this would be strongest of them all)
· Since intentions to see animals are set for “some day” Scalia finds the injury to be too speciulative and not particularized and imminent 
· Redressability: The Court needs to be able to provide relief to address issue, and court can’t do that here 

· Cure must be likely rather than merely speculative and here the agencies funding the projects were not party to the case so could not be ordered to do anything (agencies only provide about 10% of the funding and so there is no certainty the projects will even be stopped) 
· Causation: Not at issue in this case, but defined as ( “fairly traceable to the challenged action of the Δ, and not the result of the independent action of some 3rd party not before the court.” 

· Allowing Congress to convert an undifferentiated public interest into an individual right is to permit Congress to transfer from the President to the courts the executive’s duty to take care the laws are faithfully executed.
Kennedy’s Concurrence: Tells Π to buy a plan a plane ticket to make injury more concrete, and says that if Congress wishes to confer citizen standing it must identify the injury it seeks to vindicate and relate the injury to the class of persons entitled to bring suit (ESA fails to meet these requirements) 
· Although Congress has the power to define injuries and chains of causation BUT Congress must at least identify the injury it seeks to vindicate and relate the injury to the class of persons entitled to bring suit.
Steven’s Concurrence: Thinks Π have standing BUT finds that on the merits, the later interpretation of the bill is correct 

· Person who has visited and intends to revisit habitat of endangered species has standing, court should not demean important of particular interests

· Imminence should be based on damage to endangered species, not when party affected is going to view it

· Redressibility – Should assume parties would obey decision by Court 

Blackmun (& O’Connor’s) Dissent: (this was a motion for SJ)

· Thinks a rsbl finder of fact could find that Π satisfied “actual or imminent” injury standard, environmental destruction can have widespread effect
· Thinks some procedural duties are so enmeshed with the prevention of a substantice concrete harm that an individual Π may be able to demonstrate a sufficient likelihood of injury 

Concerns of Lujan:  Does it abridge rule that Congress can give standing by statute? 

· Court said that the statutory broadening of categories of injury that may qualify for standing is distinct from the requirement that the Π must have suffered an injury herself. 

· This is why Kennedy concurred seeking to make clear that prior law on the right of Congress “to define injuries and articulate chains of causation” was not changed by Lujan. (but had to make clear injury and class of persons affected)
Friends of the Earth, Inc. v. Laidlaw Environmental Services (2000): Π lived along the river, used to fish in the river etc and used this as a claim of injury
Holding (Ginsburg): There was standing and there was injury

· Court distinguished from Lujan on the basis that here, people lived by the river and so the injury was actual an imminent and not conjectural or hypothetical

· Gisnberg’s opinion is about how the same doctrine that was used in Lujan here leads to a different result

· Barron doesn’t think these are virtually the same because here there is a more continuing, serious injury but some of them don’t seem to be hurt (some people think this case is a change in the law and court is taking a more lenient approach to imminence than they did in Lujan

DaimlerChrysler v. Cuno
· Injury in fact ( Here there is no showing that the tax break does in fact deplete the treasury
· Injury is also “conjectural or hypothetical” making standing inappropriate b/c it assumes if tax break was reversed there would be an increase in the revenue that would benefit them

· Redressibility ( Requires too much speculation about

· The taxpayer must be able to show that he has sustained some direct injury and not merely that he suffers in some indefinite way in common with people generally

· Flause v. Cohen ( Establishment Clause is an exception to the usual lack of tax payer standing 
· In Flaust, S Ct said taxpayers can find an exemption IF the taxpayer is challenging an exercise of the spending power that violates a provision of the Constitution

· Without this it would be difficult for the Establishment Clause to have any significant (since otherwise it wouldn’t be able to be challenged)

· Relies on Mellon and Doremus where there was no federal tax payer standing and analogize that to state tax standing where state policy makers (like federal ones) retain broad discretion to make policy decisions and so can’t be worried about being sued based on tax payer standing

· Tax determination is the very epitome of a policy judgment committed to the broad and legitimate discretion of lawmakers that the courts cannot presume either to control or predict

· Mellon left open the possibility that there was municipality taxpayer standing and which court isn’t willing to say no to that, here the Π fail to point to any municipal action contributing to the claimed injury (still are challenging state laws just saying that they deplete municipality money)

· The supplemental jurisdiction applied in Gibbs can not be extended to allow jurisdiction over claims that do not satisfy the elements of Article III standing

D. Third Party Standing: Raising the Rights of Others

E. The Timing Limitation: When Can Constitutional Litigation Be Brought? 

a. Mootness and the Timing of Judicial Review

Mootness Policy – Generally, case or controversy must exist throughout the entire appeal process (w/ a few exceptions) 
DeFunis v. Odegaard (1974)

History: Student claimed affirmative action was a violation of EP, sued for himself, not a class action, LC agreed and instituted him as a student, and by the time it got to the S Ct he was at end of his third year and school has said they won’t kick him out 

· Court: DISMISSED case because it was moot. The controversy between the parties has ceased to be definite and concrete, and no longer touches legal issues. “The federal courts are without power to decide questions that can’t affect the rights of the litigants before them.” Decision is based on Art. 3—he’ll finish school no matter what, so there’s no case or controversy for the Court to decide. 

· Not a class action and Π only sought a injunction and so there was nothing else the court could give (no redressibility)
· 2 exceptions to mootness: 

· 1) Voluntary cessation of unlawful activity. 

· Π: School has not indicated that they’ll abandon this admissions policy, so this has occurred despite the fact that he’s still in school. 

· SC: It is moot because he will be allowed to finish his term and graduate despite the Court’s decision, not because of a change in the admissions policy. 

· Voluntary cessation of practices complained of could make this case moot only if it could be said with assurance that there is no reasonable expectation that the wrong will be repeated

· 2) Capable of repetition yet evading review. 

· He’s not going to reapply to law school later. (Only need 1 J.D.)
Brennan’s Dissent: Thinks this falls under voluntary cessation b/c something could happen to keep him from graduating or force him to leave school forcing him to reapply (plus sunk costs, should decide issue now) 

· Isn’t this injury hypothetical– is it concrete and particular enough to satisfy Scalia?

· Barron thinks that Brennan’s arguments are good reasons why mootness argument doesn’t work, but since mootness is law, it doesn’t matter

Roe v. Wade (1973) ( Pregnancy will always finish before the appellate procedure (and same woman can get pregnant again), making this type of case… Capable of Repetition but Evading Review: 
· Court: HEARD case even though issue complained about by Π has already taken place, before appellate review is accomplished.  (the facts allow for a sufficient exception that a controversy must exist at each stage of review)

See Laidlaw mootness analysis as well. 

· Description of mootness as standing set in a time frame is not comprehensive, a ∆ claiming voluntary compliance bears burden of showing that it is absolutely clear that allegedly wrongful behavior could not reasonably be expected to recur
· There are circumstances where ∆ will engage in behavior too speculative to support standing but not too speculative to overcome mootness 
· Courts just want to make sure parties have a comprehensive stake in the action but sunk cost argument will not be sufficient if one party clearly no longer has an interest
Class Action Mootness Exception: 

· It’s irrelevant if the matter is moot to the representative Π, as long as someone in the class has a live controversy. 

Sosna v. Iowa (1975) – Divorce law requires year long residency, case brought as class action

· SC: Class status was sufficient to satisfy Art III b/c class acquired a legal statute separate from the interests asserted by the named representative (implicit in this, Π can sue for 3rd parties)

Franks v. Bowman Co. ( Named Π found not be entitled to relief after class has been satisfied

First National Bank v. Bellotti (1978) – challenged statute prevented corportations from spending money on campaigns of state referendums

· Issue: When you use the “capable of repetition” exception, does it have to be the same party that it would happen again to? Yes. 

· Repetition doctrine requires 2 elements: (1) the challenged action was too short in its duration to be fully litigated prior to its cessation or expiration, and (2) there is a reasonable expectation that the SAME complaining party will be subjected to the same action again. 

· SC: Both elements were satisfied in this case. There was every reason to believe that the corporate litigant would face the issue again. 

Honig v. Doe (1988) ( Act concerns suspension of emotionally disturbed students under 20, complaining student is under 20 but not currently facing suspension or expulsion
· Holding: This is not moot, student presents a live controversy because the factual situation is such that it is likely to happen again to the same Π 
· Rehnquist (conc.): Court can not claim that Mootness is an Art III requirement because otherwise “capable of repirtion but evading review” exception would be unconstitutional because there is not an actual controvery at all stages of review
· Current law – case must not be moot, unless falls into one of two exceptions

III. NATIONAL POWERS AND FEDERALISM

A. The Nature of Federal Power

Themes: 

· Compact Theory of the Constitution: (Similar to Doctrine of Dual Federalism: State and Federal are sovereigns of equal stature)

· The Constitution is the creation of the states, and thus the Federal constitution and government are subordinate to the wishes of the states. (Martin v. Hunter’s Lessee tried to use and lost on this argument)
· Enumerated Powers:  Article I, § 8: Sets out the enumerated powers of Congress
· No inherent domestic legislative powers (Kansas v. Colorado)
· Doctrine of Implied Powers: Powers implied from enumerated powers
· Necessary and Proper Clause: Basis of Implying Powers. Article I, § 8, cl. 18. 

· Pretext Theory of the Constitution: Marshall (in McCulloch): If Congress used an enumerated power as a pretext to do something that states were allowed to do, the Court would have to set it aside. 

· Ex: Police Power is a reserved power of the states despite Commerce Clause (Hammer v. Dagenhart)
· Scope of Federal Legislative Power: Marshall: “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adopted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional.” 

· Taxation—Concurrent power between Congress and states. (McCulloch clash) 

· Intergovernmental Immunities: The state can’t tax Federal instrumentalities, and the Federal government can’t tax state instrumentalities. Equal sovereigns.  (Marshall rejects this view).
· Process Theory of the Constitution: (Democratic Political Theory) It’s appropriate for Congress to legislate for MD, but not for MD to legislate for the Fed. gov’t, because all Federal citizens aren’t represented by the MD legislature.  

McCulloch v. Maryland (1819)

“It is a constitution we are expounding”

History: Gov’t is one of enumerated powers, but Hamilton created a bank even though there’s no specific power, MD passed a state law trying to tax the bank out of existence, bank refused to pay

· Issue ( Can Congress create US Bank?  Can MD tax bank?

Marshall’s Opinion: 

· (1) Congress has legislative power to create and incorporate a Bank of US. 

· Compact Theory rejected. The constitution is the creation of the people, and not of the states (“We the people…”). Thus, the Fed gov’t isn’t subordinate to the states. 

· Congress has enumerated and implied powers (but NO inherent powers)

· The word “express” is NOT before the word “delegated” as it was in the Art of Confed

· Congress has incidental and implied powers as necessary to accomplish their purpose

· Framers used “absolutely necessary” elsewhere, and could have used it here but didn’t
· N&P clause is a grant, not a restriction of power (located in §8, not §9)
· Although there is nothing explicit saying Congress can create a bank, Congress’ action is justified because a bank is proper way of enacting their other powers (borrowing money, regulating commerce, raising supporting an army, declaring war, collecting taxes)
· Necessary and Proper means convenient, useful or essential (not necessarily essential)
· BUT… Fed gov’t still a gov’t of limited powers and can not act against a specific limitation 

· Pretext Theory of Constitution:  If Congress adopts measures prohibited by the Constitution or passes laws to accomplish goals that aren’t the job of the Federal government, the Court must strike down these laws. (Ex: Hammer v. Dagenhart – though this would probably be okay today, Baily v. Drexel)
· Not prohibited by 10th amendment because 10th A only reserves those powers not “delegated” not those not “expressly delegated”
· (2) MD can’t tax the Bank of US b/c it lacks the power to tax a Fed. inst’m’tality.  

· Process Theory: Fed gov’t can tax state instutions b/c everyone is represented in fed gov’t but states can’t tax federal institutions because the MD tax hurts people who aren’t MD citizens whose tax money goes to create US Bank (inconsistent with hierarchical federalism & supremacy clause)

· States have concurrent power to tax BUT not to the point of burdening or limit’s Congress’ ability to execute laws (but, Barron points out any property tax would still have to be paid since it would apply to everyone)

· Jinks v. Richmond ( Court allowed congress to extent state SoL for supplemental j/d claims dismissed by fed courts

· Although congress has no enumerated power to toll state SoL, the court thought the action was necessary and proper to carry out congressional power to establish fed courts

· “Let the end be legitimate, let the means be plainly adapted to that end”

B. The Commerce Power

a. Establishing the Foundations (1790-1870)

History

· Articles of Confederation didn’t give specific power to Congress over commerce resulting in trade barriers from state to state stifling national economy 
· US Constitution created a national economy, vesting power in Congress ( Article I, § 8, cl. 3: “Congress shall have Power to regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes.” 
Evolution

· Commerce power was born strong ( devolved ( gained strength ( starting to be slightly more limited

· Began with Organic Theory (enuciated by Marshall in Gibbons) and turned into…

· Territorial Test – required a showing of movement of goods across state lines

· Production/Mining/Manufacturing antecedent to commerce (Hammer, E.C. Knight)
· Stream of Commerce Test – local activities can be regulated if part of stream of commerce (Stafford v. Wallace)

· Indirect/Direct Test – Congress could regfulate local activities having a direct affect on interstate commerce, but not those that have an indirect affect on interstate commerce (Carter v. Carter Coal)

· Modern Commerce Power allows regulation in three areas

· Channels of interstate commerce ( terms and conditions on which goods are sold interstate

· Instrumentalities of Interstate commerce ( trucks, railroads, highways, airplanes, etc

· Substanital Affect on Interstate Commerce ( CClause power plus N&P clause allowing Congress to regulate local activies such as manufacturing or mining that have a substantial affect in interstate commerce

· Modern limitation ( Judicial findings are beneficial, commercial/economic nexus
Themes/Definitions

· Marshall’s Organic Theory of Commerce: Interstate commerce is any commerce that affects more than once state, not just those that cross state lines
· Territorial Test: Only look at the crossing of state lines. (If it crosses a state line, then Congress has the power to regulate it, this is REJECTED in Gibbons.)

· Police Power: Legislation dealing with health, welfare, and morals of the people. Historically reserved to the states. Issues arise when matters involve both commercial enterprise and the police power. 

· Congressional Power over Commerce is Plenary (complete/full): Congress has full power so long as it’s within the scope of commerce, Marshall thinks the only limitation is for people to vote legislators out of office
· 10th Amendment: Powers not given to Congress are reserved to people and state (tension between state sovereignty and congressional plenary power is a recurring theme)
Gibbons v. Ogden (1824)   (Part I: Commerce Clause) 

History: NY gave exclusive right to run a steamboat to Ogden, fed law requires non-exclusive license and Gibbons operates, O claims license is exclusive to the preclusion of G
Marshall’s Opinion: Congress has power to regulate interstate commerce (G wins)
· Uses Organic Theory
· Commerce is any commercial intercourse, not just limited to buying, selling, and exchanging commodities (and navigation is an essential part of commerce and fed gov’t has been regulating navigation  since beginning)
· Those things that are completely internal are not “interstate” commerce, but commerce among the states cannot stop at the external boundary line of each state but may be introduced into the interior so Congress’ power will be broad
· Finds this power is complete in itself, it is plenary( t/f Congress can foster or prohibit commerce

· Does not allow for must redress other than the ballot box, “the sole restraint” is pol. Process

· Rejects Territorial Test – only allowed congressional regulation if it crossed a state line, Organic  is much more fluid 
Rule: Federal commerce power extends to all commerce, except that which is totally intrastate. 

The Daniel Ball (1871) ( Ship is operated only on a river in Michigan. Can Congress dictate federal safety regulations?
· Congress CAN regulate boat because the ultimate destination of goods was interstate, this boat is just one means of transportation to get it to its ultimate destination
· It’s just an intrastate part of an interstate journey, so it’s just an instrumentality of the whole commercial venture and thus within the reach of commerce. (Seems prophetic of the stream of commerce theory as articulated in Stafford)

· It was a safety measure it doesn’t matter that it wasn’t purely commercial since there was some commercial aspect
· Application of Marshall’s Organic Theory of Commerce. 

b. Framing the Modern Interstate Commerce Power (1870-1976)


History

· 1800: Commerce was mostly agricultural t/f no need for full scope of commerce clause

· BUT… with industrial revolution and RR, congress increased regulation (ex. Sherman Anti-trust Act) and a lot of the new legislation had police power motives
· Overall court generally allowed legislation even if it also served a police power so long as some commercial purpose 

· Views on the commerce clause’s expansiveness are cyclical ( state sovereignty v. plenary power (rational basis)
Drawbacks of  Federal System: 

· Exercise of independent state power can be a problem in 3 situations: 

· (1) When “externalities” exist: A state’s action or inaction causes big problems in another state—but there’s no incentive for the harming state to avoid or cure these problems. 

· (2) When states reduce commerce or environmental regulation as a means of attracting industry. (“Race to the bottom.” Hammer v. Dagenhart)
· (3) When individual states choose to depart from a broader national moral consensus. Ex: Civil rights or racial discrimination. 

i. Searching For Federal Regulatory Power (1870-1932) 

1. Federal Police Power 
Champion v. Ames [The Lottery Case] (1903)

History: Fed act made interstate transport of lottery tickets unconstitutional
· Issue: Can Congress regulate interstate commerce in order to prohibit a line of commerce?

Harlan’s Opinion: 

· Court: UPHOLDS statute, because commerce power is plenary, complete in itself and not subject to limitations and therefore power to regulate includes prohibition of actions where it involves interstate shipment of goods. 
· Doesn’t matter that it’s also a police power so long as some commerce nexus
· 10th A is not a bar b/c it only reserves those powers not delegated, and power over commerce is delegated to Congress and the power to regulate includes the power to prohibit

· States themselves are not an independent limitation of congressional power
· Both states and Congress are able to legislate to the same affect (preventing lotteries) so long as they each have power to do so (states can use police power, congress can use commerce power) 
· Cooperative Federalism—some states didn’t want lottery. Congress is just helping them with this.  States can prohibit these activities to protect their citizens, and Congress can also (court seems to approve of federal police power) 

· Opens up possibility that Congress could arbitrarily exclude from interstate commerce anything of whatever nature or value but court says it doesn’t have to decide that now (reiterates process arg)

· The dissenting view from this case is seen in Hammer v. Dagenhart. 

Rule: Congress may use Commerce power to prohibit the interstate shipment of evil or pestilent items in order to protect channels of commerce. 

Hammer v. Dagenhart (1918): 

History: Father enjoins congressional prohibition on interstate transportation of goods made by child labor (race to bottom by states that industrialized later) ( 5-4 decision 

Day’s Opinion:  

· Court: REJECTS statute as an unconstitutional use of commerce power – it is an invasion of state police power
· Production and manufacturing are prior to commerce and therefore a matter of local regulation

· In prior instances of regulation the interstate shipment was part of the evil sought to be prevented, here the, the evil sought to be regulated is prior to shipment, the goods themselves are harmless (thus distinguished from Champion)
· Congress’ power over interstate commerce should not allow it to control state police power in local matters (thinks manufacturing is a local matter) and that this would be an invasion by fed gov’t into state matters for which it has no authority
· Day thinks that forbidding a certain line of commerce in these circumstances would sanction an invasion by the Federal power over something purely local in nature and over which no authority has been delegated to Congress

· Doctrine of Dual Federalism adopted: We have 2 sovereigns that are equal in nature, not hierarchical. The relation of the 2 is one of tension, rather than collaboration.  10th A: The powers reserved to the states limit the powers granted to the national government. The national government is one of enumerated powers only; and may only constitutionally promote a few purposes (Commerce clause not intended to allow Congress to equalize economic conditions
· Tries to put the phrase “expressly delegated” in the 10th A. (not actually there)
· Harlan’s Cooperative Federalism view will destroy the system, because it could destroy any state legislative j/d. 

· Harmful Commodities Doctrine: Champion is distinguished, on the basis that the evil being legislated against there followed rather than the interstate transaction (But, this is dangerous for him to argue, because if Congress can only regulate under the commerce clause if an activity is harmful, this will betray his position that it must be an enumerate power (which police isn’t) 

· [If a Congressional regulation interferes with state power (like police power) then it’s unconstitutional. Congress can’t use commerce as a means of effectuating policy goals, because the power to effectuate these goals is left to the state(v. Congress can regulate commerce, and if there are policy goals that are fulfilled at the same time, that’s ok.]
· Barron thinks that Court fails to see larger picture and tries to divide up commerce between manufacturing and be
Holmes’s Dissent: 

· Once states seek to put their products across state lines, the federal gov’t can regulate (commerce power is plenary) 
· The existence of state power isn’t a limitation on Congress’ power to legislate. 

· Court should not look at other purposes of statute, so long as there is interstate transportation Congress’ power is plenary (can’t be reduced or qualified by possible intrusion into state domestic policy)
· Congress’ power to regulate is plenary (this includes power to prohibit movement in interstate commerce)
· Day’s distinction between following/preceding interstate transction is poor reasoning (harmful com. doc.) 
· View similar to Holmes’ dissent is adopted in Darby
Rule: Congress may not use the commerce power in areas traditionally left to the state police power. They can only regulate the harmful commodities themselves. 

Bailey v. Drexel Furniture Co. (The Child Labor Tax Case) (1922) ( Congress tried to tax goods at a higher rate if made by child labor and shipped in interstate commerce
· Court: REJECTED law, use of spending power had to be based on revenue and if it was a penalty it was struck down.  (here, court found it to be a penalty and so it wouldn’t work)
2. Streams of Commerce
Streams of Commerce: (Similar to Marshall’s Organic Theory)
· When it crosses many state lines, you can’t compartmentalized to make it intrastate

Stafford v. Wallace (1922): Congress passes legislation regulating conditions in Chicago stockyards. 

· Court: UPHELD legislation b/c local stockyard is in the stream of commerce and transactions can’t be separated from the national movement of the goods that they relate to.  The local activities were only a part of the interstate commerce the Congress has the power to regulate.  Broad reading of commerce clause
· “Stockyards are the throat through which interstate commerce flows” don’t put on blinders

· Similar to Marshall’s organic theory, doesn’t necessarily have to cross state lines

· If the court had adopted view of Hammer v. Dagenhart they probably would have categorize it as a purely local matter

3. Direct and Indirect Effects
(Congress can regulate activities with a direct effect on interstate commerce, but can not if it’s only an indirect effect)

Houston, E. & W. Tex. Ry. v. United States (The Shreveport Rate Cases) (1914)

· State regulated RR was farther and cheaper than interstate trip that was shorter and regulated by fed gov’t 
· Court: UPHELD Congressional act, Congress could regulate purely intrastate RR trip when such regulation would have a close and substantial connection to interstate commerce that it could regulate. Broad reading of commerce
US v. E.C. Knight & Co. (1895):  
· DOJ sought an injunction to keep sugar company from acquiring monopoly (argued it effected interstate commerce) 
· Court: REJECTED DOJ’s attempt to restrain further acquisitions by the company since it dealt with manufacturing and so only had an indirect effect on commerce (manufacturing was a local and therefore a state concern) 
· Commerce is only directly affected if something actually crosses a state line.
· Manufacturing only affects commerce incidentally and indirectly. (Follows Hammer rule that you can’t regulate activity preceding interstate activity.) Narrow. ( Overruled this view in Wickard. 

ii. The New Deal Confrontation (1932-1937)

Carter v. Carter Coal Co. (1936) – Congress was trying to deal with constant coal strikes so passed legislation requiring collective bargaining (effectively a regulation of manufacturing)
· Court: REJECTED regulation based on the direct/indirect test from E.C. Knight. The wages an employee receives in a coal mine have no direct affect on interstate commerce. Multiplying indirect effects doesn’t make it direct. 
· Mining precedes commerce, brings commerce into existence but is not itself commerce and so can’t be regulated 
· But-(to-be) J. Jackson: ‘direct’ & ‘indirect’ aren’t in constitution and so a congress that could prohibit giving prizes with penny candy can not deal with critical business shortages
At this point, FDR outlined court packing plan calling for adding seats, and either for that reason or on its own initiative the court…
NLRB v. Jones & Laughlin Steel Corp. (1937): 

· Congress wanted to set min. wage/max. hour provisions. But, this was about intrastate activity so the power belonged to the sates and was thus beyond the reach of Congress. (Case *possibly* prevented court-packing.)

· Court: UPHELD act allowing congress to deal with collective bargaining, minimum wages, and max hours provisions. (Result: FLSA possible) 

· “Although activities may be intrastate in character when separately considered, if they have such a close and substantial relation to interstate commerce that their control is essential or appropriate to protect that commerce from burdens and obstructions, Congress cannot be denied the power to exercise that control.”  
· Court adopts “Close and substantial” test (as set out in the Shreevport Cases) and abandons direct/indirect test
iii. The Modern Commerce Power (1937-1976)

1. Economic Regulation 

1) Enterprise Theory – All aspects of enterprise may be covered by federal regulation if the entity is engaged in interstate commerce (Darby)

2) Cumulative Effects – Single individuals may fall within “substantial effects” meaning, if single contribution, taken together with that of others similar situation has a substantial effect (Wickard)

a. Class of Activities – A class of activities may be properly regulated by Congress without proof that a particular intrastate violation had an interstate effect (Perez)

US v. Darby (1941) (Overturns Hamer which had been decided on 20 years earlier)
History: GA lumber manufacturer employed workers in violation of FLSA’s min. wages/ max. hours provisions. 

· Issues: 1) Can Congress prohibit the shipment in interstate commerce of lumber made by employees whose wages/hours violate the Act?  Yes. (overruling Hammer which said this type of regulation was about manufacturing not commerce) 2) Can Congress prohibit the employment of workmen in the production of a good for interstate commerce at other than the proscribed wages/hours?  Yes. 
Stone’s Opinion: UPHOLDS both aspects of the law
· Shipment ( Congress’ power under the commerce clause is plenary, they have power to regulate, so they can prohibit and restrict so long as they can satisfy affectation doctrine and show it affects inter com.
· Manufacturing is not itself in interstate commerce, but the shipment of such goods is a channel of interstate commerce and so Congress can regulate the conditions (power to regulate is the power to forbid and set the rules (Gibbons)) 
· Motive & purpose are irrelevant (so long as act regulates some commerce) because their commerce clause power is plenary. (v. McCulloch’s saying that ends had to be legitimate.)

· Congress can use commerce clause for police powers regardless of whether states have/could have regulated in this area (Congress’ power isn’t enlarged or diminished by the exercise or non-exercise of state power)
· Hammer and the harmful commodities doctrine are rejected and overruled!!
· Employment ( Affectation Doctrine: Congress’ power over interstate commerce “extends to those activities intrastate which so affect interstate commerce or the exercise of the power of Congress over it as to make regulation of them appropriate means to the attainment of a legitimate end.”—Modern commerce clause justification. 
· Interstate manufacturing substantially affects interstate commerce and so Congress can regulate it
· It doesn’t matter if some of the timber never leaves the state. 

· The affectation doctrine is the only remaining limit on Congress’ power. (have to show some substan aff)
· Enterprise theory ( If Congress can regulate the business as a whole, the fact that some portion of it is meant for intrastate commerce is irrelevant, if it can be regulated as a class then courts don’t have to inspect every part

· Power of Congress over interstate commerce is not confined to the regulation of commerce among the states, it extends to those activities intrastate which so affect interstate commerce or the exercise of the power of congress over it as to make regulation of them appropriate means to the attainment of legitimate end

· Ends McCulloch’s pre-text theory that Congress can’t pass laws for the accomplishment of objects not entrusted to the government under the pretext of executing its powers. (b/c power is plenary—intentions don’t matter.)
Barron ( The Second Issue here was harder to justify, Stone said that the end result that was being regulated was the shipment of goods made by substandard labor conditions, and restricting employment was a constitutional means to those ends
Rule: Commerce power is plenary, and may reach intrastate activities that substantially affect interstate commerce. 10th A is merely a truism that places no additional limits on Congress’ authority. 

Wickard v. Filburn (1942)

History ( Congress limited amount of wheat any individual farmer could grow including wheat for the market and for home consumption, farmer challenged on basis it was completely internal (first time court looked at something completely local)
Jackson’s Opinion: Court UPHELD act
· Congress can regulate an activity that is local in nature so long as it exerts a substantial economic effect on interstat commerce (regardless whether it would be considered a direct or indirect effect)
· Consumption of home grown wheat affects market price and t/f substantially affects interstate commerce
· Cumulative Effects Doctrine:  Although the farmer’s contribution to the demand for wheat may be trivial by itself, because when taken together with the demand of many others who are similarly situated it’s far from trivial. –Multiplier Effect. (seems to reverse “you can’t multiple indirect effects” from Carter Coal)
· No more distinction between production and commerce. 

· Result: Congress only limited by Affectation Doctrine and Cumulative Effects Doct. Probably broadest view
· Court today continues to use Affection + Cumulative Effects doctrine, upheld in Gonzales, but has been cut down in some instances where commerce has no economic effect
Rule: Otherwise trivial acts of commerce may be regulated under the commerce power due to the cumulate effect they would have on commerce. 

2. Protection of Civil Rights Under the Commerce Clause

Civil Rights Legislation History: 

· Civil Rights Act of 1875: Forbade discrimination in places of public accommodation. Based on 14th A, § 5. “The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.” 

· Civil Rights Cases in 1883: SC struck down this statute as unconstitutional because there was no state action involved. (§5 of 14th A doesn’t apply to private discrimination, only state action)
· Civil Rights Act of 1964: Ended segregation in places of “public accommodation” (defined as a place affecting interstate commerce, and used Commerce Clause as a basis for the Act).
Heart of Atlanta Motel v. United States (1964)

History ( Hotel that does substantial interstate business was found in violation for not giving “full and equal enjoyment” to all persons, hotel challenged statute as unconstitutional, should be done by states
Clark’s Opinion: Court UPHELD act
· Congress can legislate something that has a substantial affect on interstate commerce, if it also accomplishes a police power that is irrelevant (power is plenary so motive doesn’t matter) 
· Congress may deal with racial discrimination under the commerce clause because when minorities are discouraged from traveling to certain parts of the country, this can burden interstate commerce both qualitatively (fewer people traveling) and quantitatively (fewer services available). 
· Case-by-case analysis is not necessary, cumulative effect of similarly situated hotels would have a substantial affect on interstate commerce (Cumulative Effects Doctrine ( Wickard) 

· Affectation doctrine: Racial discrimination has an adverse impact (economic burden) on interstate commerce. (Darby)

· This Act adopted no Congressional findings, but court notes that record of passage is full of evidence of substantial burden on interstate commerce caused by discrimination (t/f discrimination substantially affects interstate commerce) 
· Court doesn’t rule on the 14th A basis of the Civil Rights Act, (Congress may have had power under 14th A but Congress chose interstate commerce clause and so long as means are reasonably adapted court’s inquiry is over) 
· Rational Basis of Review test
· Pretext theory (is congress pretending to use its power for something it can’t do?) – Probably not b/c the base of the statute includes commerce clause basis for legislation

Result: No need to analyze on a case-by-case basis whether racial discrimination adversely affects commerce. Per se ok. (But, still make sure w/ in Int. Comm.)

Rule: Congress may prohibit discrimination by private actors if it has a substantial effect on interstate commerce. 

Katzenbach v. McCclung (1964) ( Companion Case to Heart of Atlanta
History ( Ollie’s BBQ: On state highways. 11 miles from an interstate highway. local clientele & employees, but court found substantial portion of food had been in interstate commerce (more tenuous than Heart of Atlant)
· § 201(b)(2): Act applies where a “substantial portion of the food which it serves…has moved in commerce.” 

Clark’s Opinion: 

· Just because Congress says that something affects commerce, doesn’t mean that the Court will always approve of their actions. 

· Standard of Review for a commerce clause statute: Whether there is a rational basis for Congress’ assertion that what’s being regulated affects commerce.  

· Deferential to Congress, but is not carte blanche. (Reminiscent of Marshall: If Congress says it’s commerce, then it is. Vote out the members if you don’t like this.) 

· Here, the restaurant is in commerce because it sells a substantial portion of food that has traveled in interstate commerce and serves interstate travelers.
Black’s Concurrence (for both cases): Recognizes there may be some lunchroom entirely local but in cases such as these, court must also consider the other, similarly situated restaurants and the total effect (adopts the cumulative effects doctrine)
Douglas’ Concurrence (for both cases): Reluctant to only rest opinion on ICC, thinks it should also involve 14th A (E.P & due process) since ICC is about movement of goods, not people
Goldberg’s Concurrence (for both cases): Thinks act is constitution under both ICC and 14th (here, 14th would apply b/c some discrimination was due to state Jim Crow laws and therefore was state action)
Rule: Congress may prohibit discrimination at any establishment that sells goods that have traveled in interstate commerce or that serves interstate travelers. 

· Takeaway ( Upheld so long as Congress had a rational basis (rational use to prevent discrimination where there are 15+ employees which the court uses as an economic nexus) 
Fullilove v. Klutznick (1980) ( 10% of public works set aside for minorities
· Court: UPHELD act b/c rational basis review, even though no evidence that contractors themselves discriminated.

Rule: Congress’ determination that a discriminatory practice imposes a burden on interstate commerce must have a rational basis, but that’s all that’s needed. 

iv. “Substantial Effects” on Commerce 
Police Power (non-economic) uses of the Commerce Clause: 

· A strength of American Federalism is that there are no central police, and the policing is a function of state and local governments instead of Congress. 

· These are cases where the commerce clause is used to make something a crime. 

United States v. Sullivan (1948):  Drugs shipped from Chicago to Atlanta then mislabeled and shipped within GA
· Cardozo had overtuned “Original Package Doctrine” in the ‘30s which only allowed federal regulation while the goods were their original package (Cardozo rejected this a decade earlier saying it was too formalistic)
· Court: UPHOLDS act (pharmacist is guilty) Congress CAN regulate this channel of interstate commerce in order to accomplish its purpose (in this case until the ultimate acceptance of the drugs by the consumer)
· Irrelevant that the purpose if based on health (police power) since there is an interstate jurisdictional nexus and power is plenary (Affectation Doctrine existed at the time of this case, but ruling not based on it, this is a channel.)

Perez v. United States (1971) ( Congress criminalized loan sharks finding that as a class they had an affect on interstate commerce (since tied to organized crime and t/f hurt legitimate businesses)

· Court: UPHELD act, Congress has ability to regulate this class of activities b/c it is harmful to commerce (substantial affect on interstate commerce) 

· Even when activities of ∆ were wholly intrastate, the court looks at the class of activities
· Affectation Doctrine: Where the class of activities is regulated and within the reach of federal power, the fact that a single violation  is entirely local is irrelevant. (based on cumulative effects doctrine)
· So long as the activity is generally subject to regulation under Commerce power it does not matter that the single instances is wholly intrastate (do not need to show an interstate nexus for each individual instance)
· Stewart (dis.): Under the statute, a person can be convicted with no proof of any connection to interstate commerce – against the framer’s intent, not enough to just say it’s a national problem. 

Rule: If an activity is generally subject to regulation under commerce power, the fact that a particular instance is wholly intrastate doesn’t’ make it immune to regulation. National police power seems okay so long as crime has impact on interstate commerce (and in the future the court adds that it also should be commercial/economic in nature)
Barron notes that Lopez (which puts limits in ICC for first time) cites Perez and says they’re following it

United States v. Lopez (1995) ( Gun Free School Act made it a Federal crime to possess a gun in a school zone. 

SC (Rehnquist, maj.). 

· Court REJECTS provision for the first time since the new deal
· Doesn’t regulate interstate activity

· Not connected to interstate commerce in any way
· Review 3 categories of interstate commerce that Congress may regulate: 

· 1) Use of the channels of interstate commerce (Darby, Heart of Atlanta)

· 2) Instrumentalities of interstate commerce, or persons or things in interstate commerce, even though the threat may come only from intrastate activities (Transportation Regulations)

· 3) Activities having a substantial relation to interstate commerce (substantially affect interstate commerce). (all from Douglas’s Perez opin)

· What could Congress have done?

· Congress must show that legislation will substantially affect interstate commerce (court refuses to accept that guns at school hurt national economy…narrowing of affectation doctrine) 
· Act should have jurisdiction nexus with interstate commerce (Congress messes up)

· Congressional findings concerning interstate commerce would be helpful (but not dispositive)
· Requires activity being regulated be of a economic or commercial character (rejects “National Productivity” argument would would have allowed Congress to regulate everything from family to education) 
· Relationship to congress can not be too attenuated or too distant, must be a substantial affectation, not just any affect
Kennedy and O’Connor (conc.):  Stressed fact here that neither actors not conduct were of a commercial character 
Thomas (conc.): ( Don’t accept the idea that intrastate transactions that affect commerce can be regulated by Congress, thinks commerce clause should only cover things like buying, selling, transporting, bartering, and navigation. (Wants to reverse Darby and revive Hammer). 

Souter and Breyer (dissent): 

· Congress could have rationally shown that there was a connection between school violence, or a threat of violence, and a variety of impacts on the national economy.  (thinks signifies a change in standard of review)

As a result of Lopez, Congress wrote legislation under the commerce clause the included lots of data and findings. 

Rule: Limits commerce power to regulating the channels, instrumentalities, and activities which have a substantial affect on interstate commerce. Limited affectation doctrine. 

United States v. Morrison (2000)

History ( VT Tech student raped by 2 football players, found guilty at first trial, but second time around only guilty of abusive language, victim sued VTech & Morrison under Violence Against Women Act which provided a federal civil remedy for gender motivated violence (based on Art I §8 (ICC), 14th A §5) 

· Issue: Whether Congress had authority to enact statute giving a federal civil remedy to victims of gender violence? 

Rehnquist’s Opinion: 

· Court REJECTS legislation because Congress failed to show a substantial economic affect, court holds they lacked commerce authority (even though they included findings). No j/x nexus because activity and affect too are attenuated.
· This falls under the “substantial relation” category from Lopez/Perez. 

· Adopts the Lopez concurrence view that commerce clause requires economic/commercial activity (and finds that rape is not an economic activity)
· In Heart of Atlanta the detriment on interstate commerce was not questioned, but that was an economic matter

· This is not an economic matter and court seems to adopt a slightly stricter standard of review (than the rational basis standard used earlier) so even though there are findings, it will not be enough to satisfy commerce portion
· Court claims they are using a rational basis test (though it seems stricter than this)…

· BUT quotes Marbury, “it is the province of the Court to say what the law is”  (footnote 5)
· Congress also tried to use14th A, but this only applies to state actors (school administrators of a state school might fall under this but statute was addressed to the perpetrators of crime) 
· Footnote 5: “Sole limitation on commerce clause is discretion of Commerce” (Gibbons) v. “It is the province of the courts to say what the law is” (Marbury) ( seems as though you could always use this as an argument
· Says he’s not overturning rational basis test, but also doesn’t seem to be using it, instead he uses the idea that it’s a judicial determination and it’s for courts to decide if it substantially affects interstate commerce 

· The actions in this case deserve accountability, but not in Federal court. State ok. (this is both traditional state activity and non-economic and should be dealt with by state)

· Seems to indicate that Lopez was not random, court will insist on economic/commercial nature

· Worried that upholding this statute would allow Congress to regulate anything through affect of “crime” 
Thomas’ Concurrence: 

· Like in Lopez, he doesn’t want to use the affectation doctrine, or the substantial affects test. Although the Court’s use of the substantial affects test is limited, they’re still using it. Thomas doesn’t like this test because it’s very malleable and can be extended to almost anything. (Perfer’s NY’s view from Gibbons)
Souter’s Dissent (Stevens, Ginsburg, Breyer)

· Thinks court should be (and isn’t) applying a rational basis test, b/c under the affectation doctrine Congress could have found that these actions were necessary in order to regulate interstate commerce (congress knows better)
· “By passing legislation Congress indicates its conclusion, whether explicitly or not, that facts support its exercise of the commerce power, the business of the courts is to review the congressional assessment, not for soundness but simply for the rationality of concluding that a jurisdictional basis in fact exists”

· Compared with Lopez: This act had many findings (ex: women are afraid to go out after dark; this kind of discrimination hurt the economy by $3b…) and they even came up with a specific $ amount for how much this action hurt the economy. 

· Heart of Atlanta was upheld without findings this specific. 

· Lopez was based on its lack of findings about a substantial affect. 

· Doesn’t matter if has a police power effect so long as also regulates commerce

· Barron thinks Souter’s reasoning is very similar to that of Heart of Atlanta and that court could have used the same reasoning as they did in that case to uphold this as valid

· Thinks the majority is allowing the Court can make an independent determination of whether something affects commerce. ( Darby and Hodel rejected this view, and it’s inconsistent with prior decisions and unworkable. 

· Commerce power is plenary and so court should disregard any economic/noneconomic distinction and uphold legislation so long as it ideals with interstate commerce (doesn’t matter if it’s a police power)
Rule: Commerce Power may not be used to regulate a local activity solely on the basis of its cumulative effects on interstate commerce. (Implicitly rejects Wickard v. Filburn.) Affectation doctrine still applies but requires something econonomic/commercial in nature… seems to adopt a new standard of review (serious limits on Commerce Clause power)
Jones v. United States ( ∆ burns down cousin’s home, challenges fed arson statute making it a crime to damage or destroy by fire any building used in interstate commerce

· Court: UPHOLDS act, but says it doesn’t apply here… said statute didn’t explicitly extend to private home

· Doctrine of avoidance – statute doesn’t regulate private dwellings (doesn’t answer whether Congress would have constitutional authority to regulate)
Solid Wast Agency v. United States Army ( Core of engineers had jurisdiction over waters migratory birds used as habitats

· Used Doctrine of Avoidance again to say Congress hadn’t meant to include small puddles and “waters of United States” didn’t include “isolated wetlands and lakes” and other waters that part of a larger navigable system

Court should remember to use the constitutional argument only as a last resort (and should use statutory interpretation instead)

BUT… just when you think the Commerce Power is limited….

Gonzales v. Raich (2005) ( CA allowed for small amounts of home grown pot when they meet certain exemptions, fed Controlled Substance Act classifies pot as a schedule 1 drug with no medicinal quality and makes it illegal to manufacture or distribute (state law allowed possession, fed law outlawed it)

Stevens (majority)

· Court: UPHOLDS federal regulation, REJECTS state regulation and in doing so, brings back rational basis test (seems to undue what had been decided in Morrison and Lopez and revive Wickard and Perez)
· Analogizes to Wickard – even a small amount of a home grown substance can affect the market (here, a black market)
· Some intrastate instances will not keep the class of activities from being regulated when regulation of the class is an appropriate use of the commerce clause power (reasoning from both Perez and Darby)
· Distinguishable from Morrison and Lopez (court says it’s not overturning them)

· In this case the Π are challenging only part of a comprehensive statute 
· In other cases, Πs were challenging entire statutes

· If full statute is constitutional court won’t be exceptions for challenges to parts of it
· Barron ( there is some tension b/c Lopez and Morrison undermined affectation doctrine, Wickard, and Perez, but Raich restores them from where they were dislodges

· Scalia (concurring) has changed his side, but it’s Kennedy who joined Steven’s majority who changed the outcome (Barron thinks it’s off that he had gone with “no rational basis” in other cases but here is clearly in favor of rational basis as a standard of review)

· This is the latest case so if commerce clause – discuss rational basis standard
Scalia’s concurrence

· Reiterates the courts standard of three categories ( channels, instrumentalities, activities that substantially affect interstate commerce

· Differentiates between intrastate economic activities that substantially effect interstate commerce AND non-economic activities that may be N&P to effectuate regulate interstate commerce (BOTH are permissible)
· A non-economic intrastate activity may regulated be if it was essential part of a larger constitutional regulation
· Makes a distinction between Congress’ ability to make regulation effective and to regulated economic activities that substantially affect interstate commerce (even though there’s overlap)

O’Connor dissent ( “States as laboratories” 
· Distinguishes from Wickard b/c here there is no evidence medicinal marijuana would actually affect larger market 
· Fears the reliance on class inclusion just gives Congress an incentive to legislate broadly (Barron thinks this ignores the language of the majority that clearly requires an economic connection)

· Thinks “cook’s herb garden” should be out of reach of Congress (but Barron says it’s only of out of the reach of Congress b/c they haven’t tried to reach it) 
Thomas dissent ( Still wants to limit commerce to buying/selling and transporting things, thinks that the correct question here is whether the N&P clause applies to users like Π and finds that they are such a small percentage of total market, it does not 
Barron ( Congress would likely not have authority to ban abortions b/c they are not economic in nature
c. State Sovereignty and The Commerce Clause 

· Prior to NLC, Commerce Clause was at a high point 

· In NLC ( Court invalidates legislation that infringes on state sovereignty (state sovereignty and 10th A)

· In Garcia court returns to a broad reading of power under commerce clause
· It is the political process, not judicial determination of certain state activities that protects federalist vales

· Judicial role is limited to compensating for possible failing in the national political process

Two Law Review articles were very influential, and reflect Court divisions: 

· Wechsler, The Political Safeguards of Federalism: The Role of the States in the Composition and Selection of the National Government (1954)

· All of the protection that the states need is provided for in the constitution. 

· This view was taken by Brennan in NLC and Blackmun in Garcia. 

· Kaden, Politics, Money, and State Sovereignty: The Judicial Role (1979)

· The political safeguards of Federalism are inadequate to safeguard state sovereignty.  (process argument)
· Rehnquist in NLC, and Powell in Garcia. 

i. Regulating State Activities: The 10th Amendment
1. NLC
FLSA originally exempted state government employees from its coverage
Maryland v. Wirtz (1968) ( Statute now includes state school and hospital employees which was challenged as a violation of intergovernmental immunities (fed commerce power must yield to state sovereignty in performance of governmental function)
· Court: UPHOLDS leglsiation, Congress’s power is plenary, there is no such exception to the commerce clause that requires Congress’ commerce power to yield to state sovereignty. 1966 FLSA amendments upheld. 

· Dissent (Douglas and Stewart): 10th A prohibits Federal regulation that constitutes an undue interference with the performance of sovereign or governmental functions by the state. 
Fry v. United States (1975) ( Legislation put ceiling on how much state employees could be paid (to combat inflation) 
· Court: UPHOLDS legislation, rejecting challenge based on state sovereignty exception (Footnote Dicta: 10th A “expressly declares the constitutional policy that Congress may not exercise power in a fashion that impairs the States’ integrity or their ability to function effectively in a federal system”)
· Commentary: State interests were protected here because their revenues increased. So, this case was less of an intrusion on state sovereignty than Wirtz. 

National League of Cities v. Usery (NLC) (1976)

History ( Cities and governors challenge FLSA amendment creating min wage/max hour requirements for state employees 
Rehnquist’s Opinion: (5-4) (Burger, Rehnquist, Stewart, Powell, ( only 4 in the majority, Blackmun (c))

· Court: REJECTED legislation… “Insofar as the challenged amendments operate to directly displace the State’s freedom to structure integral operations in areas of traditional governmental functions, they are not within the authority granted to Congress” by the Commerce Clause. 

· Traditional Government Functions include fire prevention, police protection, sanitation, public health, and parks and recreation. (historic test later criticized in Garcia) 
· State sovereignty is an inherent check on Commerce Clause ( The problem is not that Congress lacks an affirmative grant of power but rather that the structure of the Constitution prohibits it from exercising this power (court includes in the group the power to determine the wages of state employees)
· Setting state employee salaries would impair state’s ability to perform its duties so can not be regulated federallu 
· Requirements here impermissibly interfere with the integral government functions of states, and thus impairs the state’ ability to function effectively within a federal system

· Although Congress has commerce clause authority to regulate private commerce actors (ex: private university employees), this doesn’t mean that they have a basis for regulating the states in this area (ex: state school employees). ( State sovereignty itself is a limit on Congress’ ability to regulate under the commerce clause. (But, Cumulative Effects Doct. not abandoned.)

· Doctrine of Intergovernmental Immunities: State employees can’t be taxed by the Federal government.  (Future: Court distinguishes between proprietary (a private business could do also) v. governmental in nature activities to determine int. gov’t func.)
· States as states are on different footing than individuals or corporations when challenging congress
· [Footnote 17 ( Not passing judgment on Congress’ ability to regulate state employee salaries under spending power (because states can say no to those provisions)]
· (This case is a recognition of intergovernmental immunities t/f overrule MD v. Wirtz)
Blackmun’s Concurrence: Thinks Court has adopted a balancing test and so state sovereignty would not be a bar to federal regulation under Commerce clause if the federal interest is demonstrably greater than state interest (ex = environment)
Brennan’s Dissent: (Brennan, Marshall, White)

· Commece clause should be plenary, no restriction based on state sovereignty (10th A is just a truism)

· No specific provision in the Constitution setting out state sovereignty as a limitation on Congress’ CClause power
· Thinks court is abandoning earlier principle where Congress could displace states to the extent of commerce clause 
· Reiterates political process as sole defense to the overreaching of Congress (states have adequate protection from the fact that Congress’ members are elected by the states)
· Rehnquist’s test is unworkable, as is Blackmun’s test—the Court will be constantly arguing about what is/not an essential function.  (Prophetic)
Stevens’ Dissent: Thinks there is nothing different between this regulation and other federal regulations that have been found valid (lists activities he thinks are state qua state that are federally regulated)
Rule: Congress may not use its commerce power to pass regulations that would interfere with the “traditional governmental functions” of the state. 

Case based in large part on structure of constitution, Texas v. White ( pre-civil war, court found that success was not allowed under the constitution
2. 1976-1985: From NLC to Garcia (Application of NLC)
Coyle v. Smith ( Fed statute requiring OK to fix it’s capital found dealing with OK state qua state
Hodel v. Virginia Surface Mining Reclamation Association (1981) ( Federal legislation designed to prohibit strip mining, states could either pass their own regulations or adopt federal regulations… challenged on basis it was too restrictive of state sovereignty (Case created guidelines for lower Federal courts for interpreting NLC’s test. )
· Court: UPHELD legislation and set out requirements for a challenge based on 10th A or state sovereignty
· 1) Show that the challenged statute regulates the “States as States.”

· 2) The Federal regulation must address matters that are indisputably “attributes of state sovereignty.” 

· 3) It must be apparent that States’ compliance with the federal law would directly impair their ability “to structure integral operations in areas of traditional governmental functions.” 

· Failed on criteria (1) because it regulated coal mining operators who are private economic actors, not state
Federal Energy Regulatory Comm’n (FERC) v. Mississippi (1982) ( Fed statute requiring surplus energy be made available to states without enough power, states required to adjudicate claims (State argues that Fed gov’t is taking over their state’s litigating process).
· Court: UPHELD statute ( State public utilities commissions perfectly capable of maintaining these claims. States can be obliged by Congress to entertain Federal claims, unless there’s a neutral reason for denying the particular class. 

Fitzpatrick v. Bitzer (1976) ( Court held Congress had authority to include states as employers in Title VII anti-discrimination (enacted under 14th A, not commerce clause)
· SC: Law ok. State sovereignty is necessarily limited by § 5 of the 14th A, so NLC doesn’t apply.
** NOTE** The state sovereignty argument is LOST is the three cases above

EEOC v. Wyoming (1983) ( Action against state for age discrimination, requiring mandatory retirement for game wardens at 55, when fed law prohibits mandatory retirement before 77
· SC rejected 10th A challenge to the Act. Act doesn’t violate state sov’nty, because under it the wardens could show in a hearing that they were still fit to do their job. State still had control so not as serious an invasion as NLC. 

3. Garcia

Garcia v. San Antonia Metropolitan Transit Authority (1985)

History:

· SAMTA originally complied with FLSA and paid overtime but after NLC decided it was exempt, both SAMTA (seeking declartory judgment it was not bound) and Garcia (claiming SAMTA did have to pay) brought suit 

· 1982: Supreme Court held in Transportation Union v. Long Island R.R. that the commuter rail service provided by the LIRR didn’t constitute a “traditional government function” and thus wasn’t immune from NLC, remanded case to CA court to decide in light of LIRR decisions
· On remand, the Fed. Dist. Ct. again held that SAMTA was exempt from NLC. 

· SC was appealed to directly, and reversed. 

Blackmun’s Opinion: (Brennan, Stevens, Marshall, White)

· NLC overruled b/c none of tests offered by it provide workable standards; no reconciling principles for exemptions
· Brennen’s major objection is that the traditional governmental test is an unworkable standard “we find it difficult if not impossible to identify an organizing principle” based on past decisions of what was versus what wasn’t a “traditional” governmental function
· State sovereignty is no longer a substantive restriction on Congressional Commerce Clause Power
· Other possible tests to insulate state activities from Fed. reg: 

· (1) Distinction between governmental and proprietary activities: Things that are only appropriate for gov’t ( Problem: This standard isn’t workable and was abandoned in NY v. US (1946) 
· (2) Historical approach to traditional governmental functions: Rejected in LIRR b/c it prevents a court from accommodating changes in the historical functions of States (bright line, but too stifling)
· (3) “Uniquely” governmental functions test: Unmanageable b/c anything can be K’ed out. 

· (4) “Necessarily” governmental services (services that would be provided inadequately unless government provides them): Set of services in this category may be negligible. 
· These unworkable tests can not be faithful to ideas of federalism and instead allow an unelected judiciary to make decisions about those policies it favors versus those it disfavors
· All of the tests fail because they freeze standards and aren’t dynamic enough to account for future applications 

· Tests need to be able to allow states to experiment (that’s one of the points of federalism)
· Response to Dissents: Balancing tests that try to determine whether it’s a Federal or State interest don’t work b/c one’s interest doesn’t diminish the other’s interest (and fact that everyone articulates a different test shows they don’t work)
· State sovereign is no longer a substantive restriction on Congressional Commerce Clause Power
· States have a specific and special position in constitution system and scope of Congress’ power, the limitation is state participation in Federal government action (Process theory)
· States retain sovereign authority only to the point the Constitution has not divest them of their power and transferred it to the federal government (as it has with the commerce power) 
· Process Theory: The Federal government can legislate for the states, because they’re elected from the states. (Weschler Law Rev:) Safeguards for states exist in the Fed gov’ts structure (House/Sen representation). 

· Congress gives substantial countervailing assistance to states, so regulation isn’t a financial burden
· Doesn’t say what areas can’t be regulated by Congress under the commerce clause. But, Coyle v. Oklahoma,  (placement of OK state house as condition to enter union not okay) which held that Congress couldn’t tell them to do this is one such example of state’s sovereignty. – (he may be saying power is plenary. Not clear)  

· Court can step in where the political process failed
· Blackmun changed his vote from NLC b/c it underestimated the power of the political process and proved unworkable. Persuaded by Brennan’s NLC dissent.

Powell’s Dissent: (Rehnquist, O’Connor)

· Thinks majority ignores role of judicial review, even if it’s a hard decision, it’s still the province of the courts to make the decisions (Congress’ power is plenary only to the point that it is constitutional)
· Majority fails to show how political process will protect states (or at least the immune core areas of state sovereignty) 
· Thinks SAMTA is clearly local activity of the kind that should be exempt (classic local gov’t service)
· “States’ role in our system of government is a matter of constitutional law not of legislative grace”

· Process Theory doesn’t work, politicians have changed and members of congress are part of federal gov’t with other concerns then what is best for the states they come from (can’t depend on them to protect local state interests)  

· Proposed Balancing Test: Weigh the interests of the state and federal governments, and see which is greater. (see f.n. 5 p 126—strength of federal interest v. injury to states). 
· Thinks a balancing test is possible ( Barron thinks the test outlined here is different than the one in NLC
· Powell’s test is a true balancing test and more interested in how central the regulation is and the impact of regulation (this is more sympathetic to fed legislations than O’Connors)
Rehnquist’s Dissent: 

· Sets out yet a different balancing test (and realizes its different but would be willing to adopt any of them)
· All of the views in the dissents illuminate the view that there are areas of state sovereignty that the framers wanted states to retain. Just b/c its hard to determine what these are, doesn’t mean they shouldn’t be protected. 

· Confident that he’ll win again with time, and that these ideas are coming back. The state sovereignty principle should be a limitation of the commerce power, as applied to the states. 

O’Connor’s Dissent: (Powell, Rehnquist)

· Proposes yet another balancing test: Weigh state autonomy as a factor in the balance when interpreting means by which Congress can exercise its authority on the States as States. (This is more sympathetic to state interests, b/c state autonomy is weighed as its own equivalent interest.) 

· The framers intended the commerce power to be important, but limited. Courts are increasingly generous with Federal power (b/c of changes to economy and developments like int. groups, 17th A, nat’l media, nat’l economy). 

· “With the abandonment of NLC, all that stands between the remaining essentials of state sovereignty and Congress is the latter’s underdeveloped capacity for self-restraint.” ( critique of political process argument
· It is relevant that it is a state being regulated and not a private organization and just because its difficult is no reason why court should shrink from the duty

Rule: Rejects traditional government functions test. Unclear about limitations imposed by state sovereignty, but very narrow
· Political process, not judicial determination protects our federalist values

· State sovereignty does impose some process limitation on congressional regulation of the states, it’s just unclear what

· State sovereignty should be protected by the political process, rather than by determinations of an unelected judiciary
4. State Sovereignty Limitations on Congressional Power After Garcia
South Carolina v. Baker (1988) ( Congress had findings showing bearer bonds were used to launder drug money and so got rid of them thus elimintating a source of financing for the states, S Car challenged saying that since act eliminated a source of state funding it was violative the 10th amendment (specifically that congress didn’t have specific findings) 
· Court: UPHELD act, rejecting S Car’s claim
· Congress can reulation this because it was necessary to the national econcomy for them to do so
· Although Garcia allowed that there may be defects in process argument there were no standards fro the court to second guess the substantive basis of congressional legislation (reinforces rational basis test and plenary power) 
· Powell and Rehnquist joined the opinion, but wrote concurrences stating their ideas from Garcia. 

· O’Connor (Diss.): B/c states rely on this for financing, 10th A should protect it as essential to states
Gregory v. Ashcroft (1991) ( Missouri state law requires judges retire at 70, judges challenge the constitutionally of the provisions saying it was pre-empted by Age Discrimination and Employment Act
· Although Garcia is the law, the state sovereignty principle is gaining prevalence. 

· Court (O’Connor): UPHELD statute saying it didn’t apply to judges and if Congress wanted to impose a burden on states by means of the Commerce clause it had to do so by a clear statement
· Clear Statement Rule: When Congress is going to enact legislation that will imposes a burden on the state, it must do so in unmistakable language. [OK to infringe on state sovereignty but infringement must be stated in clear plain language, otherwise court will assume Congress’ did not mean to infringe]
· Doctrine of Avoidance ( When there could be a constitutional or non-constitutional interpretation of a statute, court must choose constitutional interpretation

Rule: Regulation imposing a substantial burden on state governments will only be upheld if Congress makes that intent with a plain statement. 

New York v. United States (1992)

History:  States got monetary incentive for disposing of radioactive waste, but had to take title if they didn’t dispose of it 
· Court: REJECTED the ‘take title’ provision – Garcia not controlling b/c statute applied only to states, was not subjecting states to same legislation as private parties 
· Constitution has never been understood to confer upon Congress the ability to require the States to govern according to Congress’ instruction – even if can pass laws requiring or prohibiting certain acts, it lacks the power to compel the States to require or prohibit those acts 

· Congress is allowed to encourage states to regulate either by (1) attaching conditions under spending power and (2) give states a choice to regulate or be pre-empted by federal legislation
· The Take Title Provision is invalid, because Congress is commandeering a state legislative process. This is unconstitutional, because (1) Congress lacks the power, under its enumerated powers, to require the states to legislate and (2) the provision is inconsistent with the Federal structure of the constitution.

· Democratic Theory: This misleads people—Citizens will blame the state officials who are enforcing this unpopular law, even though they should actually be blaming the Federal Government. 

· Whether this is viewed as outside Congress’ powers or infringing on state sovereignty as reserved by the 10th amendment the provision is inconsistent with the federal structure of Constitution

· 10th A/State Sovereignty basis for decision. (Rep. Guar. Cl. (Art 4, § 4 Baker v. Carr isn’t used, and O’Connor says it need not be examined, and has been an infrequent basis for litigation) 

· Distinguishes from Garcia b/c Garcia was directed to all employees whereas this is just to states

White (dis.): Thinks that Fed Gov directs state governments in many realms (RR, schools, jails, elections)
· Dissent thinks this is an end rung around Garcia b/c if waste was in interstate commerce than Congress’ power is plenary and could regulate it, but majority distinguishes b/c Garcia was directed to all employees whereas this is just to the states
Rule: Congress may not pass regulations which commandeer state legislative power by forcing them to implement particular regulations. 

Printz v. United States (1997)

History ( Brady Act set out an interim provision requiring state law enforcement officers to perform background checks on parties seeking guns
· Issue: Whether Congress can use the state executive and administrative officials to enforce federal programs?  No. Whether the concept of state sovereignty can limit Congressional authority, even in areas that no one denies are in interstate commerce? Yes. 

Scalia’s Opinion: 

· Court: REJECTED this act ( Congress can’t require local officials to perform these duties without the consent of the state. Constitution doesn’t address this issue directly. Looks at 3 bases: 

· Historical Understanding and Practice: (overall little support for view that Act is cons’t)
· Finds no textual provision (because Supremacy Clause speaks to judiciary) so starts with historical analogy which he thinks shows that lowers courts (and only courts) could be forced into federal service.
· Thinks that early federal statutes imposing obligations on state courts do NOT imply a power of Congress to impress the state executive into its service (judiciary is used to applying laws of other sovereigns)
· Overall Scalia finds this to be inconclusive, thinks evidence could point either way
· Structure of Constitution

· Dual Sovereignty ( States surrendered many of their powers but retained a “residuary and inviolable sovereignty” (Congress can regulate individuals, not states) (Madison #39)
· Federalist #15 – Using the states as instruments of fed gov’t was ineffectual and provocative of fed/st conflict
· Madison referred to this as double security ( power split b/t fed & state governments and b/t 3 branches

· This act shatters the unity of the federal Executive by having the legislature command state executive officers

· Addresses dissent’s reliance on Supremacy/N&P Clause ( ignores the threshold question of whether a Congressional command to state executives is constitutional (since it can’t be supreme or N&P unless const)

· Thinks the federalist structure of the Constitution requires state sovereignty (requiring consent not command)
· Prior Cases

· NY v. US: “Fed gov’t can’t compel states to enact or administer Fed. reg. program.” 

· Gov’t ( Tried to distinguish between NY which was commanding state legislatures and here which is a temporary administrative requirement (as opposed to telling them to enact) 
· Scalia: Can’t distinguish between making and enforcing laws, and besides the fact that the states don’t get a say in the policy behind this issue doesn’t make it better
· Testa v. Katt (1947): Only stands for the proposition that state courts can not refuse to enforce federal law 

· FREC: Statute was upheld precisely because it did not commandeer state gov’t but merely imposes preconditions to continued state regulation of an otherwise pre-empted field

· Federal gov’t can’t set requirements, impose financial burden on states and then take credit for the program

· Size of burden doesn’t matter… Fed Gov’t can’t compel states to enact or administer fed regulatory program 

· Holding ( Congress can not compel States to enact or enforce a federal program and can not circumvent  that prohibition by conscripting the State’s officers directly (can’t issue directives or command that state’s officers) regardless of any weighing or balancing 

O’Connor’s Concurrence: States can consent, fed gov’t can attach it to spending, or can K with state for program
Thomas’ Concurrence: Barron thinks he goes back to Hammer v. Dagenhart
· Revisionist View: Doesn’t believe firearms are in interstate commerce, thinks Brady Act would be unconstitutional
· Rejects Organic Theory of Commerce –limits regulation to those things that cross state lines (finds this intrastate)
· Also thinks Constitution places entire areas outside the reach of Congress, (2nd A may exclude guns)
· Would go further than Morison or Lopez in limiting commerce
Steven’s Dissent (Souter, Ginsburg, Breyer): When exercising Constitutional powers, Congress can impose an affirmative obligation on executive and judicial officers of the state as well as ordinary citizens
· Textual ( Thinks the majority ignores the text… Commerce Clause + N&P allows Congress to regulate guns 
· 10th A poses no restriction when there is a congressional enumerated power so n/a here

· Article 6 ( Affirmation and oath of state officials to uphold fed law
· Fed # 15 – change from AoC was an enhanced federal gov’t not, new immunity for the states
· Federalist #27 – government will be able to employ “ordinary magistracy” of the states (Scalia would reply that these assume that the states and localities have consented), 
· Stevens thinks “magistrates of respective members will be incorporated into operations of national gov’t… and will be rendered auxiliary to the enforcement of the laws” does not require consent of states 
· Structual ( This is just going to force the federal government to have a large bureaucracy
· Failure of early Congress’ to address the scope of a particular power has never been an argument that such a power does not exist

· Thinks majority argues both that legislation will tip balance in favor of fed gov’t and emasculate the fed exec

· 11th A: Shows there is a distinction between states and individuals since states have sovereign immunity
· Jurisprudential ( Reliance on NY is dicta and case was about coercion of legislatures and this is about executives
· FERC – Court approved a far more extensive burden on the states than this temporary imposition

· Testa – based on Supremecy Clause in general and not about judiciary in particular

· Doesn’t make sense to say fed gov’t has power to press state judges into service but not the town constable

· Congress could surely enlist state and local gov’t employees in times of nat’l emergency or terrorist threats, if there would otherwise not be enough time to develop a response. 

· Both Sides use Testa v. Katt
· Scalia – Art 6 says “judges can be bound by fed law” but executive officers are different

· Stevens – judges are higher in state hierarchy and so fed laws should be enforceable against state executives
Souter’s Dissent: Doesn’t care about paucity of early examples, relies on Federalist papers
· #27: Oath Clause: The framers intended for state officials to enforce federal laws. 

· #44: State magistrates have to swear allegiance to fed gov’t b/c it is assumed they were have fed responsibilities 
· #45 and 36 (Hamilton): Use of state tax collectors

· Scalia’s holding from New York was just dicta in that case.  

Breyer’s Dissent: Wants to look to other countries, but failing that, the Constitution is silent and precedent supports gov’t 

Rule: Congress may not use its commerce power to compel states to enact, enforce, or administer federal regulatory programs, and cannot circumvent that prohibition by conscripting state officials.  

Barron wonders if after 9/11 this would have same result?
· Can’t say definitively but it seems as though it would have made a difference

· If the only ready force on the ground was state official then emergency (Stevens thinks this would happen)

· BUT majority says it would be okay if states consented or if federal government paid for it

Reno v. Condon (2000) – Fed statute prohibits DMV from selling private information to telemarketers, loss of state financing
· Court: UPHOLDS statute because command to states was just to keep them from doing something, not requiring a positive action (does not requires states to affirmatively legislate or enforce)
· This act was applied to everyone (states and private companies with the information)
· This seems pretty close to Printz. But, case shows how difficult it is to have consistent treatment of new developments

Rule: Imposition of costs on states will not invalidate otherwise constituitional legislation (this was more costly than Brady) 
Alaska v. EPA (2004) – fed statute required sate to employ best available control techniques, state agency determines what is “best method” but EPA could stop construction if it disagrees (happened here)
Issue ( Whether a federal agency could override a determination by a state agency?

· Ginsburg – EPA had power to review state agency b/c congress can review state agency decisions

· Doesn’t address issue of what would happen if EPA stopped project long after AK had started, court said that it hadn’t happened, and wouldn’t happen and so doesn’t address it

· Dissent – Doesn’t think Congress intended to confer ultimate decision making authority to federal agencies (thus regulating states to “mere provinces”)

C. The Taxing and Spending Powers 

a. An Original Understanding of the Clauses? 

History 

· Article I, § 8: “The Congress shall have power to lay and collect taxes, duties, imposts, and excises,  to pay the debts and provide for the common defense and general welfare of the United States.” 

· Can either be viewed as two distinct powers (to lay & collect taxes and to provide for general welfare & national power) OR as one dependent power (raise money for general welfare)

· Hamilton wanted this to be an independent power under Art I, § 8. 

· Differing views of Founders about the General Welfare Clause:  (Madison v. Hamilton)
· 1) Madison ( “General welfare” is a reference to the enumerated power (so Congress can only spend for purposes within the enumerated powers) Jefferson agreed with this 
· 2) Hamilton ( “General welfare” confers a separate and distinct power from later enumerated grants and what constitutes the “general welfare” is within the sole discretion of Congress
· United States v. Butler – accepted this view, that it was an independent power (only restricted by the fact that power is to spend for “general welfare”)
b. The Early Cases 

Validity of Taxing Power in Cases involving the purposes of Police Power v. Revenue 

Veazie Bank v. Fenno (1869) ( Heavy tax on chartered banks, claimed it was over regulatory rather than revenue-based
· Court: UPHELD statute – so long as a N&P means of exercising delegated powers it doesn’t matter if it was more regulatory than revenue-raising 
United States v. Doremus (1919) ( $1 licensing tax that was for more regulatory than revenue based
· Court: UPHELD legislation, implying that when the tax had a regulatory purpose rather than a revenue purpose it would only be upheld if the regulatory purpose was within Congress’ enumerated powers 
McCray v. United States (1904) ( Tax on colored oleo clearly higher than white oleo per lobbying
· Court: UPHLED act. even though it was to drive produce off the market, held as valid taxing measure
Bailey v. Drexel Furniture Co. (1922) ( After Hammer, Congress imposed 10% tax on businesses that used child labor
· Court: REJECTED act – federal gov’t can not institute a regulatory tax for areas not within their regulatory control 
· Tax also had a knowledge component making it look punitive and like a criminal sanction
· Taxes that seem to be revenue based will generally be okay and will not lose their revenue character just because they offer motivation so as long as it doesn’t proclaim a non-revenue purpose on its fact it will likely be constitutional 
Rule: Even if it generates revenue, a tax is unconstitutional if its real purpose is to regulate or penalize. 

Rule until Kahriger: Tax is upheld if it looked like a tax and secured revenues; Overturned if it seemed penal and had a punishment motive.  

c. Taxing and Spending in the New Deal Era

United States v. Butler (1936) ( Tax on processors of commodities used to give incentives to farmers to reduce production so government could regulate amount produced, cotton processors brought suit.
· Court: REJECTED legislation

· First said that tax-payer standing was allowable because tax was levied against a particular group (pocket-book injury)
· Does not ascertain scope “general welfare” because the act invades an area reserved to the states, since the statutory plan to regulate is beyond the powers delegated to the federal government (this are means to unconstitutional ends) 
· Scheme is not voluntary b/c too much money involved and non-compliance would allow your competitors to drive you out of the market BUT… even if it was truly voluntary it would still be a matter of the government’s purchasing compliance for something they don’t have the ability to regulate
· Claims to agree with Hamilton view but outcome is really more Madisonian
Rule: Congress may not use tax/spending power as a constitutional means for achieving a non-delegated end (but issues of coercion are addressed in Steward Machine so this isn’t the rule today). 

Steward Machine Co. v. Davis (1937) ( Payroll tax imposed on employers, was avoidable if they paid into a state fund
· Court: UPHOLDS legislation b/c temptation does not rise to the level of coercion (employers could say no)
· Every tax is in some matters regulatory, but parties should not confuse motive (ok) with coercion (not okay)
· BUT… court will be strict about striking down a spending measure if completely unrelated to a federal interest
· Every tax is in some way regulatory but court shouldn’t confuse motive with coercion

· Tax-payer standing allowed because tax is on specific parties (injury-in-fact and redressability are met) 
Rule: Congress may impose conditions on receipt of federal grants. States are subject to the conditions if they accept the funds ( This is charter of modern spending power
d. Conditional Grants with Regulatory Effects

Taxing equivalent of US v. Darby: Gives great latitude to Congress under taxing power. 

United States v. Kahriger (1953) ( Congress required Bookies to register with IRS to try to regulate illegal gambling
· Court: UPHOLDS act, because it produces some revenue regardless of the fact that it is also regulatory 
· When regulation rests on other basis (e.g. commerce clause) then Court will generally uphold it even if it intrudes into an area of state concern, but when it’s taxing power there has been greater variation 

· Court will generally give strong deference to congressional choice (and generally won’t look at motive)
· Just as Darby established judicial deference to congress for ICC, this did it for taxing power, also similar to Darby because it was concerned congressional regulation of police powers
Oklahoma v. United States Civil Service Commission (1947) (– Federal highway funds tied to compliance to Hatch Act (civil servants can’t engage in partisan politics)
· Court: UPHOLDS legislation allowing Congress to regulate state civil service by tying it to federal highway funds even though Congress would not have had direct authority to regulate state civil service (not violative of 10th A)
· This seem unrelated to improving state highways, so it seems as though money can be unrelated to the grant so long as it is related to some valid, federal interests (SC’s generous w/ use of spending power)
South Dakota v. Dole (1987)

History: Federal gov’t withheld 5% of federal highway funds to states who permitted sale of alcohol to those under 21, (passed act through spending power b/c commerce clause authority was unclear) 

· South Dakota let people 19+ buy beer of 3.2% alcohol so didn’t get funds and claimed 21st A allowed them to set rules (§ 2: “The transportation or importation into any State, Territory, or possession of the United States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited.”)
· Issue: Does the 21st A give Congress the power to impose this condition? Does SD have absolute control over alcoholic beverages within its j/d? 

Rehnquist’s Opinion: 

· Court: UPHELD act, it was constitutional for Congress to attach conditions even if it couldn’t regulate directly
· Thinks correct issue with whether this is an appropriate use of spending power (not 21st A issue)?
· This is an indirect regulation and within the spending power, and states could always say “No” and forbear the funds, so the 21st A issue doesn’t need to be decided. (even if it took the money, states would still be the ones setting the law)
· Madisonian limitation on the spending power is again rejected and the objective of congress not expressly enumerated may still be achieved under the spending power

· There are 4 limitations on the spending power: 

· (1) Exercise of the spending must be in pursuit of the general welfare [not severe since strong deference should be given to Congressional judgment]

· (2) Congress must express its conditions and grants unambiguously.  

· Pennhurst State School & Hosp. v. Halderman (1981): “Right” to education in the “least restrictive environment” for handicapped persons… court REJECTED claim saying this language was not precise enough to make this a mandate of a legal right 

· Plain Statement Rule: Conditions on spending require a plain statement that expresses the conditions unambiguously. 

· (3) Conditions on Fed. grants might be illegitimate if they’re unrelated to a federal interest.

· Statement on this limitation is not as clear as it could be –want to know if federal interest has to be related to condition or just related to any program, but not clear
· BUT does not have to be related to the federal interest in the statute
· (4) Other constitutional provisions may constitute an independent bar to the conditional grant of federal funds (the exercise of spending power). 

· Applying (3): The condition imposed by Congress is directly related the one of the main purposes for which the highway funds are expended—safe interstate travel. (but earlier case seems to say it wouldn’t have to be related)
· States can always refuse to accept the funds, and not yield their constit’l rights. 

· The inducement doesn’t amount to coercion. (quotes Cardozo in Steward)
· (Also, temptation is mild b/c this only involves 5% of total h’way funds) 

· Overall these limitations are generous and give a lot of deference and generous authority to Congress under the spending power
· At a certain point temptation becomes coercion but here it’s only 5% so doesn’t cross the line

Brennan’s Dissent: Thinks 21st A is an independent constitutional bar giving SD sole control (#4)
O’Connor’s Dissent: 

· Takes issue with limitation #3 that spending power isn’t being used in connection to federal power
· Particularly concerned that some of these limitations are capable of such expansion that there’s no limit to Congress’ power under the spending power. ( (#1 and #3 are expandable because Congress obviously thinks that legislation is for the general welfare.)

· Proposes that instead the line for what’s permissible for Congress to do under the spending power should be based on whether the spending regulation is a condition on a grant or is a regulation. 

· “While Congress has the power to spend for the general welfare, it has the power to legislate only for delegated purposes. The appropriate inquiry, then, is whether the spending requirement or prohibition is a condition on a grant or whether it is a regulation.” 

· Thinks it’s a regulation here, because it’s not really related to the way that Federal highway funds are spent (and spending can’t be used for regulatory purposes – dissent, not law)
· Barron thinks this test would be too difficult
Law After Dole: 

· Grants to states can be conditions on state acceptance of conditions unrelated to the grant, as long as they’re areas of accepted Federal regulatory interest for regulation. The requirement is not that it be related to a Federal interest in the statute—it can be another Federal interest. (ex: standards on civil rights, air pollution, or treatment of persons with disabilities.)

· Under N&P Clause, Congress can spend for the purpose of achieving any of its delegated regulatory powers

· Spending Clause is an independent source of fiscal power authorizing Congress to spend for general welfare objectives (and so is not limited to specific objectives in Art I, § 8) includes all matters of national concern

· Court will substantially defer to Congress in determining scope of general welfare

· Congress may impose any reasonable conditions upon the states as a perquisite for participation in federal spending programs… although a condition that is totally unrelated to any federal interest in the program might be illegitimate, this limitation has little practical significant today given strong judicial deference to congressional spending measures

· “Constitutional provisions may provide an independent bar to conditional grants” 

· 10th Agenerally won’t be a bar since states are free to reject money

· BUT if amount of money is so significant to become compulsion it may violate 10th A
· It doesn’t matter if the grant to the state is specific or general in purpose. 

· NLC footnote ( Even when upholding state sovereignty for commerce clause, doesn’t pass on whether same measure would have been allowed if it had been instead done through spending power
Deference to Congress for the spending power/Congressional latitude still exists: 

Gonzaga University v. Doe (2002) ( Congress made money conditional on keeping education records private

· Court: DISMISSED case because there was no private right of action

· Unless Congress speaks with a clear voice and manifests an unambiguous intent to confer individual rights, federal funding provisions provide no basis for private enforcement by §1983

· No enforceable rights because it lacks “rights-granting language” focusing instead on aggregate police goals 
· BUT fed gov’t is not going to take away funds from Gonzaga and no private right, so not remedy available
· §1983 is only a remedy for rights that already exits, it’s not its own independent COA
Sabri v. United States (2004) ( Law made it a crime to offer bribes to city officials that received federal funds. 

· Court: UPHOLDS legislation even though it didn’t have a connection between bribr and federal funding

· Congress has the power to see that Federal funds are not wasted and that public officials are not corrupt. 

· The spending power can be used to make grant-related behavior criminal. 

Remedy – The Sanction Problem 

· Congress doesn’t want to cut off funds because it is the ultimate beneficiaries who are hurt not the violators
· During Brennen years, court was sympathetic to reading in rights allowing Π to get an injuction BUT… 
· The “plain statement rule” remains a limitation on Congress’ spending power, and unless grants of Private Rights of Action are explicit, court will not allow individual suits to go forward. (Gonzaga and p176). 

There’s no case equivalent to US v. Lopez under the spending power, strange b/c the SC has generally not been reluctant in recent years to trim Congress’ power when it feels it’s exceeding its authority. 

· Inherent limit on spending power is Congress must give money in order to have conditions. 

D. Federal Legislation in Aid of Civil Rights and Liberties 
The Voting Rights Cases: 

· 14th A, § 5: Gives Congress the power to enforce the guarantees of due process and equal protection.  ( This is an independent basis of legislative jurisdiction for Congress. 

· 15th A: Congress has the power to enforce the voting rights of citizens. 

· § 2: Basis for Voting Rights Act of 1965. 

South Carolina v. Katzenbach (1966) ( Congress’ power to regulate under 15th A challenged by S Car, court held that Congress’ power is complete in itself and can be exercised to the utmost extent without limitations (no state sov to challenge Congress’ regulation of 15th A)
· Congress can use any rational means to effectuate Constitutional prohibition against voting discrimination
Lassiter v. Northampton County Board of Elections (1959) (not in book) N Car statute requiring English to vote upheld as constitutional
Katzenbach v. Morgan (1966) ( NY had a English literacy requirement (Lassiter said it was okay) so challenged Voting Rights Act of 1965 that gave right to vote if you were educated in Puerto Rico in a language other than English
· SC held the Act as constitutional because: 

· 1) May be viewed as a means of securing nondiscriminatory treatment
· 2) Congress could have found it to be unconstitutional and eliminated it 
· Case is important b/c allows Congress to determine what constitutes violation of 14th A

· Controversial ( if Congress can interpret what constitutes as an amendment, it strips the court of judicial review (possible separation of powers problem) addressed later in City of Boerne
· Dissent ( Doesn’t want to let congress decide what constitutes discrimination or what constitutes a violation of the 14th A (should be a judicial question rather than a legislative one)
Rule: Congress has wide latitude to regulate pursuant to its remedial power under the 14th Amendment, as long as there is a rational basis for the regulation. This extends to Federal abrogation of state laws that might otherwise be constitutional. 

City of Boerne v. Flores (1997)

History: Church wanted to expand but denied a permit b/c building was a historic landmark, sued under Religious Freedom Restoration Act (RFRA) 

· 1st Amendment guarantee to freedom of religion: (1) no establishment; and (2) free exercise
· Sherbert v. Verner (1963): 7th Day Adventist sued because he lost unemployment benefits for turning down a job that required him to work on the Sabbath (Saturday) 
· Court: VIOLATION of 1st A

· Court used a strict scrutiny test… where a generally applicable law (not designed to target a particular religious group) imposes a heavy burden on a person’s free exercise of religion, the law should only be upheld if there is a compelling governmental interest that would justify its application against the citizens’ free exercise claim. 
· Strict scrutiny ( compelling governmental interest and narrowly tailored view
· Employment Division, Department of Human Resources of Oregon v. Smith (1990): American Indians denied umployement benefits b/c they used peyote (denied for drug use), challenged that it restriction on use of peyote was a violation of their free exercise of faith
· Court: UPHELD law, saying it did not violate 1st A

· This law was religiously neutral and generally applicable, so court used rational basis of review 
· New test = If the law is one of general applicability and not designed to inhibit or promote any religion then court should use rational basis of review

· Congress used RFRA to restore strict scrutiny test of Sherbert (requiring Congress to show a compelling governmental interest and narrowly tailored law to impose a burden on exercise of religion)
· The Act prevented Government from substantially burdening a persons’ exercise of religion, even if the burden results from rule of general applicability. (burden exception …) 

· Who gets to interpret the Constitution?  Court says Smith is the test, Congress says it should be Sherbet
Kennedy’s Opinion: 

· Court: REJECTS law… RFRA is unconstitutional, b/c it exceeded Congress’ power under §5 of the 14th A. (this does more than just prevent discrimination, which is all that the law did in Katzenbach v. Morgan.) 

· Congress’ power under §5 of the 14th is to enforce, not to determine what constitutes a constitutional violation and Congress does not enforce a constitutional right by changing what the right is
· Congress’ power under §5 is corrective or preventative, not definition (Court defines substance and meaning)
· Earlier draft of the 14th A gave considerable power to Congress. But, the actual A much more modest. 

· When Congress is framing a remedy, it must be congruent and proportionate to the violation they are addressing
· The remedy here was not congruent and proportionate because there was no pattern of religious discrimination by the state on these grounds. (v. with voting discrimination, where there was.) 

· Can’t be considered preventative when there isn’t any record of the discrimination it claims to be preventing

· Rejects the 2nd rational in Katzenbach v. Morgan b/c it assumes Congress can interpret the constitution (here Congress is trying to determine what constitutes a violation of the 14th A which is for the courts, and not Cong)
· RFRA changes the Sherbert test and makes it tougher against government than the original. The Act imposes a “least restrictive means” requirement, that was not in the pre-Smith jurisprudence. Sherbert only required a compelling interest, and didn’t have this RFRA requirement that it be as narrowly tailored as possible. 

· RFRA applied to both state and local law, but Boerne only talks about Congress’ power relating to state laws. 

· Congress is not dealing with Federal action that is inconsistent with the 1st A in this case. 

· Congress’ role is to remedy and enforce, but not to define – otherwise they’d usurp the Federal Judiciary’s job 

· Allowing Congress to make this decision contradicts vital principles necessary to maintain separation of powers and the federal balance
· When the exercise of religion has been burdened in an incidental way by a law of general application, law is subject only to rational basis of review b/c it is does not follow that citizens have been any more burdened than others, let alone burdened because of their religious beliefs.

Stevens’ Concurrence: Act gives advantage to members of religious groups that atheists (or any non-religious buildings) do not have which violates the Establishment Clause 

O’Connor’s Dissent: (Breyer joins in part)

· Agrees that the Court should have the last word on the meaning of the Constitution. But, thinks that Smith was wrong, and agrees with Congress that Sherbert should be the law. 

· Want to hear oral argument and briefs on the issue of whether Smith should be reconsidered. 

Souter’s Dissent: ( Smith should be reexamined. Cert should be dismissed as improvidently granted. 

Breyer’s Dissent: ( Thinks court should re-examine Smith, that it was incorrect BUT (assuming Smith is correct) court doesn’t have to consider whether §5 of 14th A allowed Congress to enact RFRA
Rule: Congress cannot declare the substance of the 14th Amendment’s restrictions, can only act in ways that would be considered remedial or preventative. Can only act remedially, and must use “lease restrictive means.” 

11th Amendment (which we don’t need to know)
Keys to Understanding the 11th Amendment: 

1) A state will be liable in Federal Court without its consent for violations of the Federal Constitution or a Federal law as long as the parties asserting claims are only seeking injunctive relief. (if the allegations are proven.) 

a. The 11th A only applies to states themselves, not counties or cities. 

b. Incurred money liability is not available

2) If a party seeks retrospective damages, the 11th A will bar this unless it’s covered by an exception in an above case.  

3) This is primarily about federal legislation but is a textual limit we should be aware of

IV. STATE POWER IN AMERICAN FEDERALISM

A. State Power to Regulate Commerce

· Congressional legislation needs a source in the Constitution which authorizes it. 

· States have plenary jurisdiction over anything not exclusively delegated to Congress. (Don’t need constitutional source for legislation.) 

· If the power is concurrent, in some instances, where Congress has not acted to exclude the states, the states may regulate even though Congress, if it chose, could legislate in the same area

· Issue in these cases: If Congress has not acted, can the states, in the exercise of their police powers, regulate matters charged to the national government, or does the dormant grant of power itself limit the regulatory power of the states? 

· What can the states do when Congress hasn’t legislated an area where they have power to do so? Does the very existence of Congressional power to regulate in a particular area preclude any state legislation, whether or not Congress has chosen to exercise its power? 

· The constitution is silent on the negative implications of the commerce clause, and whether Congress’ silence precludes the states from regulating. 
· Dormant Commerce Clause: When Congress has not regulated (in an area it could) the state may still not be able to 
· Discriminatory purpose – per se unconstitutional

· Not discriminatory on its face but discriminatory on its means – Strict scrutiny ( addresses a compelling state interest that is narrowly tailored
· Even handed regulation that only incidentally affects interstate commerce ( Pike, if the burden on interstate commerce is excessive in relation to local benefit the regulation will be struck down
· Barron’s view ( Congress can regulate interstate commerce; states can regulate interstate commerce, but not too much.  How much is too much is beyond the scope of this statement
Historic Rationales for Resolving Conflicts of Power: 

· Concurrent Power Theory: States have general power for regulating commerce. 

· Dormant Power Theory: (Exclusiveness Theory) States can not touch an area, even if Congress left it untouched. 

· Mutual Exclusiveness Theory: Congress and the States have distinct authority, and may accomplish it by using the same means. 

· State’s power to regulate is not through commerce clause but instead through police power

· Allows for the possibility that you could have the same piece of legislation from different powers (concurrent means but different powers)

· Selective Exclusiveness Theory: Depends on what’s being examined. Some types of regulations (like granting trade and navigation monopolies) were left for Congress and no one else. Based on the particular regulation and whether they regulate police or commerce power. 

· Exclusiveness Theory: If Congress can regulate it but hasn’t, no one else can regulate it at all. 

· Leaves nothing that the states can regulate

· Webster wants this in Gibbons (the word ‘regulate’ implies full power over the thing to be regulated and exclusivity. This uniform whole result is disturbed by changing what the regulating power designs to leave untouched.)

· It is unclear what Webster adopts exact but if anything it it’s the mutual exclusiveness test which avoids the question… problem with this is it doesn’t give us any guidance

· Federalist No 32 (Hamilton) ( States retain power except where

· Constitution in express terms granted exclusive authority to Federal Government

· Where Constitution granted authority to Congress and also prohibited it to the States

· Where a similar authority in the States would be absolutely and totally contradictory and repugnant to the federal power
a. Effect of the Grant of Power to Congress

Gibbons v. Ogden  (Part II: State’s Police Power)
Marshall’s Opinion:  ( Congress had acted, so not actually dormant commerce clause, Marshall just wants to expound
· Congress has broad power to regulate commerce, with no outside limits. B/c of state sovereignty, states may exercise the same power themselves. This creates situations where both state and Cong. may regulate. (ex: taxes-concurrent power)

· Differentiates between regulation and taxation b/c taxation is indispensable to state’s existence and it is of a type that is capable of being exercised by different authorities at the same time

· When state and fed are both acting on a third party, but when they regulate they are limiting the power of each other

· But when states attempt to regulate interstate or foreign commerce then it is exercising a power granted to Congress

· But, the states can’t have total commerce power for items that Cong. is silent on.

· States have the authority to regulate in certain areas, like inspection, quarantine, and health, based on their police power (health, welfare, morals). 

· Supremacy Clause: If the state police power conflicts with Congress’ commerce clause power, Fed. power preempts. 

· But, if both pass laws within their power, its ok because the measures flow from different powers, and the different powers can be used accomplish the same ends
· (Doesn’t deal with what happens if states pass laws that affect more than 1 state commercially, and Congress hasn’t legislated in the area.) 

· When States enact legislation that is appropriate to them that Congress could also regulate under interstate commerce clause – the measures may be indistinguishable from each other but that does not mean the powers themselves are identical

· Accepts Mutual Exclusiveness Theory (state and federal governments have distinct authority, but may use the same means to accomplish it).

· Rejects the Concurrent Power Theory, because Congress has the power to regulate commerce among states and foreign nations. 

· Says the court is NOT satisfied that the Exclusiveness Doctrine has been refuted ( the understanding that by its nature only one body can regulate

· Case leaves the issue of state versus federal regulatory power unresolved. 

· It’s not clear under this what happens under the Mutual Excl. Theory when powers conflict in an area where interstate commerce is burdened. 

· If state and federal laws conflict, it is immaterial how the law is passed, no matter what the Supremacy Clause requires that NY yield to Congress

Johnson’s Concurrence: ( Adopts the Exclusiveness Theory—A state regulation is invalid if it’s in an area that Congress can regulate, but has not regulated. 

Rule: Only when state regulation intrudes on actual federal regulation will it be found unconstitutional under preemption doctrine. 

Willson v. Black Bird Creek Marsh Co. (1829)

· Marshall applies the Mutual Exclusiveness Theory in this case. 

· Company authorized under DE law to build a dam across a navigable creek, that flowed into the DE river. The river affects 2 states, and is navigable, and Marshall says that navigation is commerce, so there’s a constitutional issue. 

· Because navigation is commerce, Congress could have regulated in this area but did not. 

· Marshall emphasizes health risks involved with stagnant water

· Because there was no federal regulation in place and because the health risks of stagnant water and so allowed State to regulate in absence of federal regulation
· If Congress hasn’t regulated in an area of commerce, a state regulation of the area is valid if it involves the police power. 

b. Development of the Dormant Commerce Clause – The Cooley Doctrine

Cooley v. Board of Wardens (1851) ( PA channel requires local pilots to navigate waters and fined pilot contended that Commerce Clause gave congress exclusive jurisdiction over legislation like this
· Court: UPHELD act, it is not the mere existence of Congressional power that is inconsistent with the state acting, but rather the exercise of that power… so state may be able to legislated in absence of congressional regulation

· Whether or not a state regulation is valid will frequently depend if you want a national uniform regulation or whether dangerousness of waters is of appropriate local concern (police powers) 

· Regulation is a police power, and needed for safety and so it’s okay for states to regulate when Congress is silent
· Opinion based on Selective Exclusiveness Theory: It depends on the subject of the area being regulated, and whether it is a subject that requires uniform national regulation or would just benefit from having states and localities regulate it. 

· (Also uses Mutual Exclusiveness Theory language (b/c it’s precedent): Nothing in constitution excludes the states from regulating in this area.)

· Allows regulation because this area doesn’t require uniform national regulation (Sel. Excl. Theory). 

· BUT case implies there are still limitations even when Congress has chosen not to regulate. 

Rule: If national uniformity is of main importance then states may not regulate in areas even where there is no federal regulation, but if subject is better suited to local regulation (and no fed legislation exists to the contrary then states can regulate). 

c. Sources and Legitimacy of the Dormant Commerce Clause

· Redish: State power to regulate interstate commerce is designed to be limited only by Congress’ political judgment. If Congress has not regulated, the states can. (If Congress doesn’t like this, they can regulate and preempt the states.) There’s no role for the courts. 

· Regan: The purpose for the grant of commerce power to Congress was to disable the states from regulating themselves. Because of this, there must be negative implications of the commerce clause that are enforceable by the courts. 

· Eule: When legislation in this area falls principally on those outside the state, the state legislation will be seriously examined. Legislators are not as careful with legislation that affects people who are not their constituents. 

· Other Dormant Commerce Clause rationales: (200) (1) Preserve Congressional authority over interstate commerce. (Exclusiveness Theory) (2) Preserve the principle of free trade, without governmental regulation or interference. States shouldn’t regulate in an area within which Congress has chosen not to regulate because we have national free trade. (3) Avoid the “Balkanization” of the states—preserve the Union by preventing the development of interstate friction that would derive from one state’s imposition of burdens on commerce affecting other states. (4) Process Theory: (Preferred by modern scholars): Preserve the democratic process by preventing the legislature from one state from imposing special burdens on citizens of other states, who have no say on the makeup of that legislature. (Cardozo: States have to sink/swim together.)

B. The Modern Focus

a. Discrimination: Purpose, Means, Effects

Neg. Implications of Comm. Clause on State Legislation that Regulates Economic Activity. 

	Type of State Legislation 
	Standard of Review / Test

	Discriminatory Purpose: 

· Intention to discriminate is clear on the face of the statute. 

· Ex: To satisfy the needs of VA citizens 
	Per Se Invalid

	Discriminatory Means: (facially)

· Non-discriminatory purpose, but the means used are discriminatory. 

· Ex: Philly v. NY. 
	Review using strict scrutiny of 

(1) legitimate local purpose

(2) absence of non-discriminatory alternatives

	Even-handed Regulation to Affect a Legitimate Local Purpose:  

· Out of state citizens argue that the statute has a burden on interstate commerce, whether or not it’s intended. 
	Valid unless the burden imposed in interstate commerce is clearly excessive in relation to the putative local benefits. (Pike v. Bruce Church) 

· Even-handed legislation that serves a legitimate local purpose, but with an incidental burden on interstate commerce, is valid. 


· States, seeking to sustain legislation, will argue that it’s even-handed. 

· In order to invalidate legislation, you argue that it has discriminatory means. 

City of Philadelphia v. New Jersey (1978) 
History ( NJ prohibited waste from being brought in from outside the state claiming health and environmental concerns (NY and Philly had been using NJ to dump their waste)
Stewart’s Opinion:

· Court: REJECTED state legislation “The evil of protectionism can lie both in legislative means and legislative ends”

· Where simple economic protectionism is effected by state legislation a virtually per se rule of invalidity has been erected (but where other legislative objectives are credibly advances and there is no patent discrimination against interstate trade the Court has a much more flexible approach)

· This statute violates the commerce clause and is unconstitutional despite its environmental basis. The invalidity of legislation in this area can lay in legislative means as well as in legislative ends. 

· Even if the purpose of the legislation is valid, a State can’t accord its own inhabitants with a preferred right of access over consumers in other States to natural resources located within its borders. Here, discriminatory means are used. 

· Discriminatory means used: The entire burden is shifted on out-of-state residents. (violative of Process Theory). 

· (Problem could be charged through high tipping fees, on in-/out-of staters alike.) 

· fn 6: If State owned the landfills, then state itself would be in the market and dormant commerce clause restrictions may not apply to it ( thus, the state could restrict shipments from out of state, if state bought all privately held landfills then they could say they only accepted state waste
· No one has said that solid waste from out-of-state is more dangerous than waste from in-state. Thus, Rehnquist’s police power arguments should fail. 

· If you were just concerned with space then you could use even handed legislation, either limiting the total amount coming into the state or tax everyone at a high enough rate to stop them

Rehnquist’s Dissent (Burger)

· Because a state can top diseased products from entering their state, they should be able to stop this because out of state waste is a health hazard. (Maj: these are not dangerous materials) (Rehnquist—ignore DCC for police power)

· For matters of general health and welfare of the population, the states should be given latitude. 

· Barron thinks the problem with this dissent is that disease is immediately harmful and dangerous whereas trash (although posing a risk) does not immediately harm citizens

Rule: Regulation that employs discriminatory means requires strict scrutiny of (1) any legitimate local purpose, and (2) that there are no non-discriminatory alternatives. 

· Although the purpose here was legitimate, the means were unconstitutional

· If regulation had been even handed then it will be upheld unless the burden on interstate commerce is excessive in relation to local benefit

Baldwin v. G.A.F. Seelig (1935)

· Milk tax in NY for stated purpose of ensuring enough milk for children of NY, statute est min milk prices in order to be assured of significant revenue so dairies could operate under healthful conditions (VT milk cheaper but had to be sold for same price)


· Court holds the law is unconstitutional
· All economic measures have a connection to health in some way, thus, the exception can eat up the whole idea that there should be no barriers on interstate commerce. 

· This law is a tariff that equalizes the costs of milk between NY and VT. The states must sink or swim together, and will only prosper in unity. 

· DCC rationale based on national free trade principle. (not process theory.)

Rule: A state regulation with a facially discriminatory purpose is per se unconstitutional via the dormant commerce clause. 
Hughes v. Oklahoma (1979) ( OK statute prohibited transportation of minnows out of state

· Overruled ( Geer v. Connecticut (1896): SC rejected a challenge to a statute that prohibited out-of-state transportation of gamebirds held in-state. Wildlife is owned in common by all the people of the state, so the state has virtually complete control over that resource. 

· OK argued that this should apply to them. 

· Court: REJECTS statute:  ( Commerce clause challenges to state regulations of wild animals should be considered according to the same general rule applied to state regulations over natural resources—Geer overruled. 

· Common ownership of wildlife theory is incorrect and is treated same as other natural resources
· This statute a discriminatory purpose and discriminatory means. 

· Purpose: Maintain an ecological balance. This wasn’t happening in reality because people could take as many minnows as they wanted as long as they were OK citizens.

· Means: All burden to conserve put on out of staters. They could have achieved their purpose in a less discriminatory way. 

· “The statute must serve a legitimate local purpose and the purpose must be one that cannot be served as well by available non-discriminatory means.”

· Discriminatory Means: Use strict scrutiny standard. 

· The statute will be upheld if there are no alternatives available that are non-discriminatory to interstate commerce. (If you have options=not ok)

· Discriminatory Purpose: Per se invalid.

· Rehnquist dissent (State has substantial interest in preserving and regulating nature resources

Maine v. Taylor (1986) ( ME statute made it illegal to import live baitfish for the asserted purpose (assumed true and in good faith) that out of state fish may harm environment and infect native fish

· Because there’s a legitimate purpose, its analyzed using heightened scrutiny for discriminatory means. (Usual result—statute struck down). 

· SC (Blackmun maj.): Upholds statute. There is a legitimate local purpose, and the means are valid because there is no other way to keep these parasites out. 

· If you have enough evidence that supports the finding that there’s a legitimate local purpose and no alternative means, you can win a discriminatory means case despite the strict scrutiny. 

· Stevens’ dissent: There’s not enough evidence to support Maine’s claim that there are harmful affects on the environment. The real purpose here is economic protectionism of the local baitfish industry. Env. reason is just an excuse.

· When it’s not clear that there’s a legitimate local purpose, the state shouldn’t be given the benefit of the doubt and the measure should be defeated rather than sustained. 
Chemical Waste Management, Inc. v. Hunt (1992) ( AL placed fee on hazardous waste from out of state, tried to distinguish from Philly v. NJ on basis that this was hazardous waste 

· Court: REJECTED statute b/c no state can isolate itself from a problem common to the several states by raising barriers to the free flow of interstate trade

· Court acknowledge legitimate local interests but said that AL was unable to explain why only interstate hazardous waste was charged to meet these goals 

· BUT—A surcharge on out-of-state may be valid b/c those citizens don’t pay taxes. (but, must be reasonable differential.) 

· Rehnquist’s Dissent: This was a health measure. For issues that concern public health and the environment, the Court should defer to the state and not use the negative implications of the commerce clause.  (The state had no alternative to an outright ban in this situation. )

Fort Gratiot Sanitary Landfill, Inc. v. Michigan Dept. of Natural Resources (1992)

· MI law: County can’t receive solid waste from any other county, state, or country unless it’s authorized in the county’s 20 year solid-waste disposal plan. 

· Legitimate purpose: Have a plan to deal with waste. 

· MI argued that this was different from Philly v. NJ because barriers are allowed within the state, and thus there aren’t discriminatory means. 

· SC (Stevens maj.): Overturns law. A state can’t avoid the DCC by curtailing the articles of commerce through the subdivisions of the state, rather than through the state itself. 

· This is just a sophisticated way to get around Philly v. NJ because the county is allowed to forbid the importation of out-of-state waste. The legislation is still invalid because of its discriminatory means, despite the fact that it’s not as discriminatory. 

· Rehnquist’s Dissent: MI is actually facing the solid waste problem, unlike many other states, by asking the local counties to come up with a plan. They’re being penalized as a result of having a plan, despite their good-faith efforts to deal with the waste problem. 

C & A Carbone, Inc. v. Clarkstown (1994)

· History ( Carbone operated a recycling plant but was forced to bring items to Clarkstown and pay a tipping fee, Clarkstown was privately owned by a local contractor but had a deal where after 5 years it would pass to town for $1… in the meantime the town allowed an above market tipping fee and required all people leaving the municipality to be deposited at this station

· Carbone challenged statute since they had to bring their already sorted recyclables and pay the fee on the grounds that it violated the DCC, town said it was similar to quaranties laws (within police powers of state) and not discriminatory b/c in-state and out-of-state waste had to be taken there

· SC (Kennedy, maj.): This ordinance violates the DCC. Although the immediate effect of the ordinance is local, the economic effects are interstate. This deprives out-of-state businesses of access to a local market.

· Other j/ds were deprived of business by this ordinance because trucks were destined for out-of-state businesses from here before this ordinance. 

· This is like a mall that requires everyone in the town to shop there, by ordinance. 

· Doesn’t fall under Market Participant Doctrine. 

· Kennedy uses strict scrutiny standard ( by requiring people to use Clarkstown, the statute closes the market to interstate commerce and doesn’t allow competition

· O’Connor’s concurrence: Even though Clarkstown may argue that this is an even-handed regulation to affect a legitimate local purpose (3rd on chart), the burden on interstate commerce is excessive because it shuts out out-of-state business. 

· Souter’s dissent (Rehnquist, Blackmun) The ordinance just aids the government in satisfying a traditional governmental responsibility.  Also, it favors a single processor who is essentially an agent of the town. This is quasi-public. 

West Lynn Creamery v. Healy (1994)

· MA imposes a tax on all dairy farmers (and claims it’s constitutional b/c its even handed because it falls eventually on all dealers who sell milk in MA regardless of their place of business) BUT money goes to MA dairy farmers (so they get the benefit) 

· MA claimed that the subsidy was needed to preserve land usage
· A non-discriminatory tax would not violate the DCC and a subsidy by itself would be okay… yet the combination of the two is not valid 
· SC: Not constitutional. (Steven maj.) Discriminatory Means: The effect of the tax is to make out of state milk more expensive since the MA dealers can used the subsidiary to keep prices same 
· This is more sophisticated than Baldwin. 

· Barron thinks a flaw in Steven’s opinion is that if MA had gone about it slightly differently and separated the money then it would have been fine, states are allowed to support local industries, they just needed to route it through general revenue funds

· Scalia’s concurrence: Already doubts the existence of the negative commerce clause but since it clearly exists in precedent he can’t get rid of it entirely, but he wants to limit it and make it only applicable when where it clearly falls within precedent OR is discriminatory on it’s face.  Otherwise Scalia thinks courts should to defer to state and uphold their statutes.  
· Rehnquist’s dissent: MA’s pricing plan serves a desired land use within the police powers and since Congress has said nothing to the contrary he would uphold the state statute
Granholm v. Heald (2005)
· Statutory schemes of both MI and NY were found unconstitutionally discriminatory

· MI ( producers could only sell to in-state distributors (but there was an exception for in-state wineries who could ship directly to consumers)

· NY( local wineries allowed to ship directly to in-state consumers on terms not available to out-of state wineries

· Where extra steps (and extra overhead) are required based on whether or not the shipper has a physical presence in the state then it is unconstitutional

· NY and MI argue based on 21st amendment (argued public policy to keep alcohol from getting to minors)… court does not buy it ( states can regulate alcohol but they have to do it consistently

· Barron thinks this would be an example of per se discrimination (also MD currently has a law similar to this one but it hasn’t been challenged so until it is, courts will enforce it)

b. Undue Burdens: Striking the Balance

i. Development of the Balancing Test

Application of Balancing of State Interests v. Burden on Interstate Commerce

South Carolina State Hwy. Dep’t v. Barnwell Bros. (1938) (unassigned)

· Statute limits the width of trucks and the size of their load. 

· SC: For highway legislation, only a reasonableness standard needs to be used. The Court should sustain legislation against the negative implications of the commerce clause because there’s no process problem for state highway legislation that regulates trucks because both in- and out-of-state trucks use the same highways and are affected in the same way. 

Bibb v. Navajo Freight Lines (1959) (unassigned)

· Illinois statute required the use of a contour rear fender mudguard on all trucks and trailers operated on highways in the state. State claimed that these guards prevent the throwing of debris. Other states did not require them. 

· SC: Invalidated the law because although this is nondiscriminatory, it imposes an unconstitutional burden on commerce by causing delay and inconvenience on interstate motor carriers entering the state. No valid purpose. 

ii. Modernizing the Balancing Test

Even-Handed Regulation: 

Pike v. Bruce Church, Inc. (1970)

History ( AZ require statement that fruit from AZ is packaged in AZ and labeled as such so that state gets credit, statute would require Church to build a packaging plant costing more than $200K 

Stewart’s Opinion: 

· Even-handed regulation occurs “Where the statute regulates evenhandedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits.” 

· Thus, if there’s a legitimate local purpose, you must then look at whether the local interest involved could be promoted as well with a lesser impact on interstate activities, based on its nature and degree. 

· This is a legitimate local purpose, but it’s excessive because it would cost Bruce Church $200,000 more to follow the act. 

· AZ’s minor interest in having their name on the crates is outweighed by the individual burden this creates to Bruce Church. The burden is not incidental—it’s excessive in relation to the local benefit of enhancing the growers’ reputation. 

· Burden outweighs benefit to the state ( Court has specifically struck down statutes requiring that work be done locally when that would not be cheapest or more efficient

· (Some people think that this legislation was protectionist in character, instead of being evenhanded like the court says. Protectionist Legislation: Statutes that are adopted for the purpose of improving the competitive position of local economic actors because they are local.)

· Barron thinks that you could argue that this was a discriminatory means case (using discriminatory means for a worthy purpose), Barron thinks there is a lot of overlap (so argue it both ways)

South Carolina v. Barnwell ( Established precedent that state highway regulation requires a deferential approach by courts because highway regulations will be the same for in-state or out-of-state interests

Raymond Motor Transportation, Inc. v. Rice (1980)

History ( WI limits length of trucks and prohibits doubles (except for certain narrowly defined exceptions) for safety purposes – significant burden on interstate commerce, since companies that use double trainers have to reroute or stop at the state line to reallocate load… purpose of law (safety) doesn’t hold up b/c there’s ample evidence that long trucks are just as safe as short ones
Powell’s opinion: 

· The state here failed to present any evidence to rebut the Π’s showing that the 65 feet trucks are just as safe as 55ft singles. This sets the case apart from Barnwell. 

· State probably put up any evidence because they relied too much on deference the court showed state highway regulations in Barnwell that court should accept them without second guessing
· Powell doesn’t use the Barnwell test, and instead uses the Pike v. Bruce Church test, which is more about trade and commodities than about motor carriers. ( But Barnwell is still a balancing test, just one that has a strong presumption in favor of state highway regulation (relied on Bibb where court rejected view that strong deference was the same requiring no evidence)
· When you examine the administrative structure of the permit process in WI, this can’t be defended as simply a non-discriminatory regulation because there are exceptions made for state industries.  (this isn’t about discriminatory means.) 
· Statute violates Commerce Clause because it places a significant burden on interstate commerce without making more than the most speculative contribution to highway safety

· This is just like Bibb (requiring contoured mudflaps) because the burden imposed in interstate commerce by WI’s regulations is no less than that imposed by the statute invalidated in Bibb. 
Blackmun’s Concurrence (Burger, Brennan, Rehnquist)

· First clarifies that court is not adopting a new test for highway safety regulations

· They don’t want the case to be interpreted that Pike is now the test for regulation of trucks on state highways. If safety justifcations are not illusory the Court will not second guess legislation 

· Trying to maintain deference to state highway regulation from Barnwell. 

· (Brennan: Courts shouldn’t second guess economic regulation—this is the function of the legislature. Rehnquist & Burger: You should defer to state police power justification.)( Diff reasons, but same result. 

Kassel v. Consolidated Freightways Corp. (1981) ( Iowa bans double trucks (only state in Midwest to do so) offers evidence that they are less safe (greater risk of accidents)

· SC (Powell, maj.): This law violates the negative implications of the commerce clause. Although the court normally gives special deference to state highway regulations, this regulation would bear disproportionately on out of state businesses. 

· Deference to state highway laws derives from the assumption they don’t discriminate but affect all drivers similarly but where there are exemptions for in-state entities, and when burden is disproportionate on out-of-staters then court will strike it down
· Court uses Pike, and measures the legitimate local benefit (safety) against interstate commerce, and finds that the burden outweighs benefits. 

· Unlike Raymond, here they offered evidence but court still struck down law

· Brennan (conc.) Concurred because ht though here the legislation was for protectionist reasons

· BUT… does not accept balancing test, where the safety benefit is not illusory or insubstantial then court must defer to State’s lawmakers 

· The Court should only consider the purpose that the legislature actually sought to achieve. 

· Rehnquist (diss.): The state’s evidence was pretty good – longer to pass, clog intersections, have bigger loads and t/f more likely to jackknife 

· Unless legislation is discriminatory the court should be deferential

· Brennan’s argument is rejected by the court in other contexts—the problem is it assumes legislators have only one purpose (court has to be careful about relying on stated purpose of legislation b/c it just gives incentive to states to pass discriminatory laws with a noble purpose)
c. State As Market Participant 

Market Regulator: 

· If SD statute required private cement companies to prefer the needs of SD customers first, before making cement available to other states. This is not constitutional because there would be a discriminatory purpose and means, thus in violation of the dormant commerce clause. 

Market Participant: 

· State owns the cement plant. Because they are entering the market itself as just another business enterprise or participant, the state is not bound by the laws that would affect the state if it was a market regulator. It’s a buyer/seller, and can regulate immune from DCC restrictions. 
· The Dormant Commerce clause does not prohibit the state from discriminating in favor of its own citizens incident to engaging in market transaction

· Similarly, subsidaries given to local economic interests, when funded from general revenues do not involve the kind of regulatory burden covered by the Dormant Commerce Clause (but court has hinted though never explicitly said that this does not extend to natural resources)
This is only an exception to the Commerce Clause, NOT to the P&I Clause
Reeves, Inc. v. Stake (1980)

History:  ( Faced with a cement shortage SD built a plant to fulfill citizen’s needs, had long term relationship with Reeves which was in WY… when there is a shortage again plant fills needs of SD citizens to the detriment of Reeves (Cement not a natural resource, any state could make it) 

Blackmun’s Opinion: 

· Seems discriminatory but here the state is a market participant, not a market regulator. 

· Market Participant Exception to the Dormant Commerce Clause: The negative implications of the Dormant Commcer Caluse do not apply when the state acts as a market participant rather than as a market regulator. The historical purposes of the Commerce Clause and respect for state sovereignty indicate that any restraint should come from Congress rather than the courts 
· Hughes v. Alexandria Scrap Corp. (1976): MD gave subsidiaries for removal of old cars, made it harder for out-of-state distributors to benefit

· Court: UPHELD state actions, said it was not discriminatory since MD had entered market to clean up roads

· When state is not acting in a regulatory capacity, but is, participating itself in the marketplace as a buyer or seller it may regulate free of restrictions flowing from Dormant Commerce Clause 
· Π Arguments: 

· 1)Preference to SD customers is protections and violates free trade and t/f violates DCC 
· Court: The state program is funded by the state taxpayers, so they should allow the people who pay for it to benefit from it. (like state universities, which don’t burden commerce even though there are different prices.)

· 2) The state can’t horde natural resources for its own residents
· Court: Any state can have a cement plant, and this is not a natural resource that is being horded, state didn’t restrict access to limestone necessary to make cement
· 3) This program puts SD developers and contractors in a better position than neighboring builders and developers in WY. 

· Court: This argument implies that SD’s scheme would be unobjectionable if sales in other States were totally barred. The problem for out of state people also comes from the fact that their states didn’t act to guard against shortages by building their own plants or entering into long-term contracts.

· 4)  If no SD plant, market forces would have generated an appropriate level of supply at free market prices. 

· This is just speculative. The plant was built in the first place because the free-market failed to allocate the resources. 

· The basis for the market participant doctrine is in a concern for state sovereignty, the ability of an enterprise to choose its customers, the fact that private traders are not subject to Commerce Clause constraints, and the complexity of adjusting competing interests when the state engages in proprietary action. 

· The Court emphasized that the state’s business here involved an extensive undertaking on its part and left open the possibility that restrictions placed on the use of the state’s natural resources might be subject to the DCC.

· Barron thinks that Hughes is a stronger argument than Reeves b/c cleaning up state highways is a traditional governmental function and responsibility and it has a beneficial environmental result (but this isn’t necessily true of cement)
Powell’s Dissent:

· Powell wrote the opinion in Hughes. Interesting that he dissents, b/c it seems that he thinks this is not an appropriate application of the Market Participant Doctrine. 

· Thinks this is just the type of protectionism that DCC was intended to protect against
· The application of the Commerce Clause to this case should turn on the nature of the governmental activity involved. 

· If it’s an integral governmental function, then MPD applies and state is immune from DCC 
· In Hughes, the state was trying to do something that was part of the state’s responsibility as a state government, and thus an integral government function. (Env. motivation)

· But, here, this was just a commercial activity and the discrimination was just a business consideration. In these situations, the MPD shouldn’t exempt the state. 

· If a state enters the private market and operates a commercial enterprise for the advantage of its private citizens, the commerce clause should apply.  

· Attacks the idea that when the state enters a business its acting like a traditional trader, because although companies will sell to whomever offers the highest price, a state brings in political considerations such as a desire to prefer its own citizens. 

Rule: Market Participant Doctrine may not extend to exempt state discrimination with respect to the use of natural resources (hoarding). There’s no explicit ruling, just dicta. 

Is the Market Participant Doctrine Still Good Law? 

· Reeves was decided in 1980, after NLC and before Garcia. 

· NLC held that the commerce clause doesn’t prohibit the state marketplace from regulating conduct in the sphere of integral governmental functions. It limits Congress’ direct exercise of power under the commerce clause. 

· The Market Participant Doctrine is a corollary to this principle ( DCC doesn’t apply when market participant deals with traditional governmental functions b/c those aren’t subject to commerce clause anyways (according to NLC but overturned in Garcia)
· But, because NLC was overturned, and this relies heavily on NLC’s state sovereignty principle that was reversed, this may no longer be good law. 

· The SC has never addressed this argument, and lower federal appeal courts still apply this doctrine. 

· Souter’s concurrence in Carbone case is an indirect reference to the MPD

· Barron thinks you could argue that although Garcia reversed NLC the state sovereignty principle has been seen in other contexts (Printz) so it’s not dead, just that NLC’s application of it

White v. Massachusetts Council of Constr. Employers (1983) ( City construction had to be made by 50% Boston residents
· Court: UPHELD legislation, allowing extension of MPD to reach sub-contractors who don’t deal with city directly 
· When a state or local government enters the market as a participant it is not subject to the restraints of the DCC
· There are some limits on a state’s ability to impose restriction, but it does not require formal privity of K with the city, here the city is a “major participant” and so everyone is “in a substantial, if informal sense, ‘working for the city.’” 
· Blackmun (diss./conc.): Thought this went beyond a permissible exception since the city imposed a condition on private firms that they hire 50% Boston residents curtailing private resident’s access to jobs with private employers 
· Fears this makes the MPD so large it could eat up the whole protection of the DCC
BUT… even if a discriminatory law survives Commerce Clause scrutiny, it may violate the P&I Clause
d. Interstate Privileges and Immunities 

Further Limitation on State Legislative Power

Privileges and Immunities Clause: 

· Art IV, § 2: “The citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.” (also called Comity Clause)
· State A can’t treat State B’s citizens that are in State A differently than it would treat its own citizens, unless there’s a substantial justification for doing so. 

· State universities are a substantial justification (since citizens pay taxes), bare residency requirements are not 
Difference from Dormant Commerce Clause:

· P&I Clause does not apply to corporations or aliens, and only applies to individual citizens. 

Hicklin v. Orbeck (1978)

History: ( In response to Alaka’s high unemployment state passed a statute requiring preference for residents to work on state owned oil and gas law, Π suing b/c they were denied residency cards 

· Issue: Does this violate the P&I clause? 

Brennan’s Opinion: 

· Court: REJECTED legislation because the discrimination of the act does not bear a substantial relationship to the particular evil the out of state residents are said to present

· P& I Clause History: 

· Paul v. Virginia: Purpose is to place the citizens of each state upon the same footing as citizens of other states
· Ward v. Maryland: P&IC plainly and unmistakably secures and protects right of a citizen of one state to pass into any other state for the purpose of engaging in lawful, commerce, trade, or business without molestation
· Toomer v. Witsell: Court: REJECTED law requiring out of state citizens to pay 100x more for a commercial shrimping license since there is substantial reason for the discrimination (may have been okay, if not so much more money and/or not for livelihood) 
· Baldwin v. Fish & Game: Court: UPHELD law requiring a more expensive hunting license (not that much more, and elk hunting is not a fundamental right)
· P&IC is concerned with states treating everyone fairly when it comes to fundamental rights like livelihood & travel 
· Rule: It is okay to charge a reasonable differential where there is a substantial reason… BUT a substantial reason would not exist UNLESS there is something to indicate that non-citizens constitute a peculiar source of the evil at which the discriminatory statute is aimed, and even then there must be a reasonable relationship between danger presented by non-citizens and the discrimination practiced upon them
· Brennen thinks there is a mutually reinforcing relationship between P&I Clause and Commerce Clause from their common origin in Articles of Confederation (Rehnquist disagrees with this view in Camden)
· Test for Legislation Challenged under P&I Clause: 

· (1) Does regulation affect a fundamental right? added later (n/a here)
· (2) Are non-residents the source of the evil with which the state is concerned? 

· Evil here is historically high unemployment rates in AK, but it’s the result of poor education and training and lack of employment opportunities… NOT out of state residents
· (3) Is the law that addresses the problem substantially related to solving the problem that the state is concerned with?  

· Regardless of the answer to (2) is yes, this is still too broad since it is preference across the board with no inquiry into their qualifications (across the board preference is not permissible)
Rule: State regulation that facially discriminates against non-residents may still be valid under P&I (although not under DCC) if (1) the non-residents are the source of the evil the regulation attempts to remedy, and (2) if the regulation in question is substantially related to solving it. 

United Building & Construction Trades Council v. City of Camden (1984)

· Issue: Whether Camden’s requirement of 40% contractors of city projects be city residents escape P&I requirements because it adversely effects out-of-state residents AND in-state (but out of city) residents 
· Court: REMANDS to determine if there is a substantial relationship between legislation and source of problem
· Just because it’s municipal ordinancy does not place it outside the scope of the P&I Clause (in state residents being discriminated against does not negate the fact that out of state residents are also hurt) 
· Municipal ordinance could not have gone into affect without express approval by the State treasurer
· Municipality is merely a political subdivision of the state and court won’t let state do indirectly what it can’t do directly
· Rehnquist ( DCC and P&IC have different aims and standards for state conduct (disagrees with Brennen in Hicklin)
· DCC is an implied restraint upon state regulatory powers

· P&IC is a direct restraint on state action in interest of interstate harmony ( this won’t allow any market participant doctrine distinction that is crucial under the commerce clause
· Although this case is factually like White v. Boston, in White they only sued under DCC, whereas here they sued under P&I and there is no MPD under P&I (maybe White was incorporated and couldn’t sue under P&I) 
Rule: City ordinances may violate P&I, in spite of their discriminating against in-state residents. Giving preference to some in-state residents (city residents) over non-state ones violates P&I is discrimination is not substantially related to source of evil
Baldwin v. Fish & Game Comm’n (1978) ( Elk hunting license($9) only available to MT residents, others have to buy more expense, comprehensive hunting license ($225)
· Court: UPHELD statute, court limited the P&I Clause only to those privileges and immunities bearing upon the vitality of the Nation as a single entity must treat all citizens equally

· Hunting elk is not basic to the maintenance or well-being of the union and did not involve any fundamental rights

· Decided near NLC & recognition of state sovereignty
· Distinguishable b/c Toomer dealt with a fundamental right, whereas hunting elk was not a fundamental right)  

· Dissent (Brennan) This inquiry into whether a given right is “fundamental” has no place in the Court’s analysis of whether a State is participating in unjustified discrimination against non-residents. 

· For analysis under this case, you must first determine if something is a fundamental right. 

Rule: States may discriminate against non-state citizens if they are not dealing with a fundamental right.
Attorney Licensing and Residence: 

Supreme Court of New Hampshire v. Piper (1985) ( Lawyer challenged NH’s residency requirement as violating P&I 
· Court: REJECTS state residency requirement as violating the P&I clause.  

· Applies the test:

·  1) Fundamental?  Pursuing the practice of law (occupation) is a fundamental right.

· 2) Source of evil?  Didn’t show that out of state lawyers were source of any particular evil

· 3) Substantially related? NH argued that law is unlike other professions, closely tied to laws of the state and out of state lawyers are less likely to comply and take it seriously… Court rejected this
· Court: There are solutions for all of this. The state didn’t advance a substantial reason for its discrimination, nor demonstrated that the discrimination practiced bears a close relationship to its objectives. 

· Rehnquist (diss.): Thinks it was a legitimate state interest since lawyers have such a close tie to laws of the state
Rule: Pursuit of employment is a fundamental right covered by P&I. 

Supreme Court of Virginia v. Friedman (1988) ( Slight difference where out of state lawyers could be admitted but had to take bar where residence could be admitted without exam
· Court: REJECTS for same reasons as above… problems could be addressed by less drastic measures
Barnard v. Thorstenn (1989) ( Virgin Islands required residency of 1 year and intent to remain (seems to be a stronger justification b/c rules are different and not easily accessible by other states)
· Court: REJECTS rule (again) under P&I clause
· “Evils” were legitimate but could have been addressed by less restrictive means (e.g. requiring out-of-state counsel to associate with a local lawyer)
Hillside Dairy, Inc. v. Lyons (2003) ( CA has a milk pricing system based on statute allowing it to regulate percentage of milk solids and the labeling of them
· Court: REJECTS law setting CA milk prices, even though not discriminatory on it’s fact, the P&I clause can be invoked so long as the effect of the statute is to treat out of state citizens differently 

· Rejects CA’s argument that Congress authorized it, because Congress can only authorize by a clear statement and they have not done so here
· P&IC only applied to citizens, NOT corporations!
Rule: A law that does not expressly discriminate on the basis of citizenship or residency may still violate P&I Clause if the “practical effect” of the law is discriminatory.
C. When Congress Speaks: Legitimizing State Burdens on Interstate Commerce

Legitimization: ( In the exercise of its plenary powers, Congress can permit state regulation of an area even though the state would be barred from such regulation by the Commerce Clause in the absence of such congressional authorization

BUT… Congress must expressly manifest an unambiguous intent by a clear statement before discriminatory laws are allowed 
United States v. Southeastern Underwiters Ass’n (1944) ( Held that insurance companies were in interstate commerce (prior to this it wasn’t considered to legislate about insurance under commerce clause).  Then, Congress pass McCarran Act saying that insurance shall be subject to laws of the several states (regulating by saying they weren’t going to regulate) and thus allowed S Car to impose a 3% tax only on out of state businesses (not a violation of DCC b/c legitimized by Congress).
Prudential Ins. Co. v. Benjamin (1946) ( Example that Congress can legitimize state action that would otherwise violate the Commerce Clause
Preemption:
· Preemption problems occur when a state regulates something, but doesn’t refer to the Federal statute, and the Federal statute doesn’t state whether Congress intended to have exclusive sovereignty over this area. 

· Situations where each Congress and the State are both acting under their power, but their laws conflict. In these situations, the Federal Act will preempt the state if the state law is an obstacle to the accomplishment and execution of the full purposes and objectives of Congress. (Gibbons v. Ogden) You need to engage in statutory analysis. 

· Preemption problems are just problems of statutory interpretation, problems arise when a federal statue doesn’t claim to pre-empt but deals with a particular problem, and you have a state regulation that deals with the same problem

Tests for Preemption: 

· 1) Is this an area which requires uniform national regulation, and can’t tolerate any state regulation? 

· 2) Is the Federal law pervasive? Is this an area that’s so pervasive in regulations by the Federal government that it’s clear there’s not room for a local regulation because Congress sought to regulate all the critical aspects of the subject?

· 3) Can you have joint administration? Can they be administered in a way that they don’t conflict? 

· 4) Is this an area where there’s a federal agency that regulates the area? 

v. Executive and congressional relations: SEPARATION of powers

A. Perspectives on the Executive Power 

System of Divided Power:  

· Madison (Fed. #47):  The purpose of divided power was to prevent the concentration of power, because it was believed that “the accumulation of all powers, legislative, executive, and judiciary, in the same hands may justly be pronounced the very definition of tyranny.” 

· Brandeis: The doctrine of separation of powers was adopted not to promote efficiency, but to preclude the exercise of arbitrary power. 

Executive Power Theories: 

· 1) Inherent Power: Powers that exist just by virtue of the office, not needing any other specific language in the constitution entitling the person/body to do its job. 
· Judicial: No inherent judicial power in Federal courts, there must be a jurisdictional basis
· Legislative: Congress must act according to the Constitutionally provided power in Art I, § 8, Art III, or XIV and XIII amndts. “herein granted.” 

· Executive: Three possible sources of inherent power  (1) Vestituture Clause (Art II, §1 see below); (2) Art II, § 2, cl. 1. “The President shall be Commander in Chief of the Army and Navy of the United States.” Thus, the president has power to do anything related to this, more power than just the vestiture clause… but appropriations bills have to originate in House of Reps so any military funding has to come from Congress. (3) Art II, § 3: “He shall take Care that the Laws be faithfully executed.” This can be interpreted, as in Youngstown, to both limit and expand Presidential power.

· 2) Stewardship Theory: T. Roosevelt: President is a steward of the people and as such can do anything that the needs of the Nation demanded unless such action was forbidden by the Constitution 
· 3) Taft Theory: The President can only do that which Federal statute or the Constitution specifically gave him the authority to do. 
· 4) Vestiture Clause:  Article II, § 1: “The Executive Power shall be vested in a President of the United States of America.” Some see this as a source of inherent power because it doesn’t say “herein granted,” like article I does for Congress. Lacks words of limitation. Implies that Pres. can do anything of an exec. nature. 
· Others disagree and believe that this is simply descriptive, and is stating that the power is unitary. Not a grant of power. (Youngstown) 

· 5) Functionalism: Emphasizes the checks and balances principle more than strict separation. Tolerates a more fluid and flexible approach to the relations of the branches and perceives a greater open-ended, ambiguous quality to the constitutional language. 
· Extreme Ex: If the US is engaged in a war and there’s an emergency need for steel, the emergency powers ought to be allocated to the President, even if the Constitution doesn’t say this. 
· Morrison (independent counsel law) removed independent counsel from authority of President (even though it seems as though Pres should be able to fire lawyers in Justice department if he really has full ability to execute the laws
· 6) Formalism: Sees the constitutional text as establishing bright lines separating the powers and responsibilities of the 3 branches. Literalist approach to interpreting the constitutional language defining these separated powers. 
· Extreme Ex.: Read the language of the constitution very precisely and don’t allow too much interplay between the branches. (executive only enforces law)
· Like Black in Youngstown, all of the law making power comes from Congress, and if there’s a conflict then it’s up to the courts. 
· 7) Congressional Acquiescence: Midwest Oil: Weight given to the Exec’s usage. 
· If president continually acts one way and Congress doesn’t object, he may have the power
· 8) Unitary Executive: Congress can not modify or limit power if it’s executive in character
Cases Where SC Gives the President More Power than the Constitution Provides: 

In re Neagle (1890) ( Att Gen authorized Neagle to protect S Ct Justice, so N shot and killed a would-be assassin… CA prosecuted homicide, no federal statue giving immunity for protection of S Ct Justice 

· SC: Granted writ of habeus corpus and ordered him release – although there was no statutory support for the act, the court concluded that the executive branch (Att Gen) had the inherent power to protect its officials as party of faithfully executing the laws. 
· The President’s oath “to preserve, protect, and defend” gives further textual support

· This is a generous interpretation of the President’s power. Functionalist. 

In re Debs (1895) ( DOJ sought injunction to keep RR’ers from striking (based on interference with interstate commerce and mail delivery) no legislation about injunction
· Court upheld President’s power to use armed forces in cases of emergency to enforce rights of public and preserve peace (here, injunction allowed despite lack of explicit authority)
· “Whenever wrongs complained of are such as affect the public at large, and are in respect of matter which by the Constitution are entrusted to the care of the Nation [the President], and concerning which the nation owes the duty to all the citizens of securing to them their common rights, then the mere fact that the government has no pecuniary interest in the controversy is not sufficient to exclude it from the courts” Functionalist. 

· It’s rare to give this much authority to the president. 

United States v. Midwest Oil Co. (1915)

· Federal Act held that when mineral deposits are found on public lands, they are to be available to commercial exploitation. Taft refused to open the land, argued previous Pres. had ignored statute
· He claimed that Presidents before him ignored the statute, so he should be able to also. ( Seems inconsistent with Taft Theory since Congress has specifically prohibited this
· Court UPHELD Presidential refusal to act, actions were not conferred by statute, but had been established by a long practice of such orders acquiesced in by Congress (Acquiescence Theory)

B. Allocating the Lawmaking Power

a. Executive Lawmaking: Unauthorized Executive Action

Youngstown Sheet & Tube Co. v. Sawyer [The Steel Seizure Case] (1952)

History: Dispute in steel mill would lead to strike during Korean War so Truman issued an executive order seizing mill and required owners to operate them under US control.  Truman sent a message to Congress saying that if they wanted him to stop to tell him, but Congress didn’t do anything.
· The owners sought an injunction. 

· LC issued the injunction based on inherent power of Presidential power, MC issued stay 

Holding: 

· The President’s action was unconstitutional… but adding concurrent opinions and dissents you could probably find a majority that would agree there is inherent or emergency powers sometimes
· President has least weight when acting in defiance of what Congress has said.
Black’s Opinion of the Court: President couldn’t seize mills
· The President lacked statutory and constitutional authority. 

· Lack of statutory Authority: 

· Congress considered and specifically rejected giving the President the emergency power of seizure as a method of ending strikes when Taft-Hartley was under consideration. 

· All law making power comes from Congress, and if there’s a conflict, then its up to the courts – separation of powers has Congress make the laws and the President enforce them. 
· Lack of Constitutional Authority: 

· Truman argued that inherent constitutional power gave him ability to seize a critical industry to prevent stoppage during war time (did not argued unlimited inherent power)

· Based on Aggregate Constitutional Authority based on the 3 possible sources of power.
· Black: The CinC power does not extend to taking private property 
· Faithfully Execute: President can execute, not make the laws (law must already have been made) [ BUT we allow executive orders (Emancipation Proclamation) ]
· No inherent powers. 

· This is a formalistic approach, with strict separation of the branches. 

Douglas’ Concurrence (only Justice to join Black’s opinion): ( Only Congress can compensate for property and so only Congress can take property (5th A), no inherent power (Formalist) 
Frankfurter’s Concurrence: 

· Disagrees a lot with Black ( if there is a systematic unbroken practice that has never been question it becomes a presidential power (Congressional Acquiescence approach) BUT here Congress specifically considered this power and choose not to give it to the President

· Const. understood as how it has been interpreted, not just text ( attacks Blacks formalism 

· Black’s approach is too rigid (should consider circumstances more) 
· Outcome due to decisive legislative action by Congress, not comprehensive survey of Pres power. 

· More flexible, and less formalistic approach than Black. Probably a functionalist. 

· Not clear if he believes in emergency power. 

Jackson’s Concurrence: (most important opinion)
· Three levels of classification of Presidential power based on congressional/executive conflict
· 1) When the President acts pursuant to an express or implied authorization of Congress, his authority is at its maximum, for it includes all that he possesses in his own right plus all that Congress can delegate. 

· Here, Presidential actions are presumptively valid and challengers bear a burden demonstrating the federal gov’t lacks the power (as a whole) that they claim

· 2) When the President acts in absence of either a Congressional grant or denial of authority, he can only rely upon his own independent powers, but there is a zone of twilight in which he and Congress may have concurrent authority, or in which its distribution is uncertain. 

· Sometimes silence in an invitation to executive action (here Congress had explicitly denied this way of dealing with it) 
· 3) When the President takes measures incompatible with the expressed or implied will of Congress, his power is at its lowest ebb, for then he can rely only upon his own Constitutional powers minus any constitutional powers of Congress over the matter. 

· In this category upholding Presidential actions would require Court to prohibit Congress from acting on the subject ( requires strict scrutiny 
· Jackson thinks Truman’s actions fall into this category ( President is trying to effectuate an inherently legislative action which is incompatible with the express powers of Congress (no Congressional authorization so it’s unconstitutional 
· Based on relative merits of claim v. congressional authority to act

· The President does not have inherent power (Congress would have to expand executive powers) “Ours is a government of laws, not of men, and we submit ourselves to rulers only if under rules.”

· Vestiture ( Thinks this just establishes an allocation of general powers later stated

· CinC ( Requires congressional declaration of war to legitimize actions (otherwise fears there is too much executive power)
· Faithfully execute ( Must balance this against 5th A and thinks this is too much
· The President also does not have emergency powers, Congress could easily grant powers in times of emergency but such powers would kindle emergencies (doesn’t require enough legal restraint) 
· Presidential power is defined by disjunction or its conjunction with congressional powers (more flexible than Black… actions would possibly have been permitted under Jackson’s 2nd case)
· Functionalist approach—3 categories are only guidelines (contrast to Black’s formalist approach) 
Burton’s Concurrence: (No inherent power to seize land here since there is no emergency (but reserves judgment on emergency powers if country was threatened, seems to say would be okay if invaded)
Clark’s Concurrence: ( Thinks there are emergency powers, but not when Congress acted otherwise 
Vinson’s Dissent: (2 others join for 3 votes total) 

· Thinks case needs to be looked at in the light of the situation and that there is congressional support for the action in Korea and so president’s action were justified and allowable

· Thinks this is 2nd category since President gave Congress chance to speak and they haven’t
· Constitution must be treated as living document

· Presidents have acted in the past (LA purchase, Monroe Doctrine, Emancipation Proclamation) and failing to protest means that Congress has acquiesced by not addressing it over time 

· “Massive Law” theory ( combines various laws already in existence such as anti-inflation program and steel procurement law (therefore was “faithfully executing)
· Follows Roosevelt’s Stewardship Theory: The executive is subject only to the people, and bound to serve them wherever he is not explicitly forbidden by the Constitution to render that service. 

· The majority neglects the fact that we’re in war, and defense would be threatened by this action. 

· The president should have inherent & emergency power in some circumstances, including here 
	Justice 
	View on Inherent/Emergency Presidential Power

	Black
	No inherent power

	Douglas
	No inherent power. 

	Frankfurter
	- not clear - 

	Jackson
	No matter what you call it, the President DOES NOT have it. 

	Burton
	There is emergency power in some situations – invasion. 

	Clark
	The President DOES have emergency power. 

	Vinson (3) 
	The President DOES have emergency power. (3 parties)


What’s the holding?

· You could support that when Congress has failed to act, the President would be able to exercise emergency powers (dissent plus two concurrences – broad grant of executive powers)

· When Congress has expressly or implicitly declined to take a certain court of action, President can not act unless President has independent constitutional authority ( Supported by majority

· When Congress has declined to take a certain course of action the President may not take that court of action unless he has his own constitutional authority…however he may have emergency powers in emergencies

· But this would be a controversial answer since Jackson considered it and rejected it

· Jackson thought there was always time to go back and ask Congress

b. Congressional Lawmaking: Limitations and Responsibilities

i. The Appointment and Removal Power

Appointment’s Clause: ( Art 2, § 2, cl. 2: “The President shall have Power, by and with the advice and Consent of the Senate, to…appoint…all [principal] Officers of the United States…but the Congress may by Law vest the Appointment of such inferior Officers.” 

· Superior officers are appointed by President, Congress has discretion to decide who gets to inferior officers (can assign the role to the president, courts of law, or heads of department)
· This states nothing about removal though (currently an issue with firing of 6 US Att Gen)

Myers v. United States (1926) ( President had authority to remove postmaster, the court characterized the act as incident to the power of appointment (court UPHOLDS Presidential action)
Humphrey’s Executor v. United States (1935) ( Court REJECTS presidential removal of FTC commissioner ( based on classification that he was a quasi-executive (and quasi-legislative) rather than performing a full executive function (BUT… Morrison got rid of these classifications) 
Distinction between Myers and Humphrey’s Executor: The Postmaster is performing pure executive functions (albeit ministerial executive functions) whereas a member of a regulatory commission is only quasi-executive and has other duties
Morrison v. Olson 

History

· Ethics in Government Act created during Watergate in response to Nixon’s attempt to fire Cox who had been appointed by Att Gen

· IC can prosecute high ranking government officials

· Special Court appoints IC for investigatory purposes can only be removed for good cause (the judicial branch makes appointment whereas most prosecutors are appointed by federal branch and the IC can only be dismissed for good cause whereas normally an Att Gen can be dismissed for any reason)
· Office terminates when counsel submits finding (no set time limit)

· IC sends reports to Congress about investigation

· Here, assistant attorney general (Olson) was investigated and so IC (Morrison) issued subpoenas and Olson moved to quash the order saying it was unconstitutional 
· Fed Dist Ct: Act Constitutional. (UPHELD act) Ct of App: Reversed. (REJECTED act)
Rehnquist’s Opinion: (8-1) 

· Olson claims the act is unconstitutional because: 

· 1) Argues that it Violates the Appointment’s Clause—IC was appointed in violation of this clause because Morrison is a principal officer of the government, and thus can only be appointed by the President with Senate approval. 

· Court: IC is an inferior officer for 4 reasons: 1) subject to removal by a higher executive branch official—can be removed by AG for good cause; 2) only limited duties for this specific investigation; 3) office has limited j/d; 4) office is limited in tenure (even though the statute doesn’t set an end date).

· She was appointed constitutionally because she was appointed by a Court of Law, which is a method of appointment in the constitution. 

· 2) Argues that the Appointment’s Clause doesn’t contemplate congressional authorization of “interbranch appointments,” (officer of one branch appointed by a different branch)
· Court: The constitution doesn’t say that interbranch appointments are not permitted. There’s nothing incongruous with having a court appoint a prosecutor, because the court is an impartial arbiter. 

· Congress allowed to give responsibility “as they think proper” which means they have a lot of discretion
· 3) Argues that powers of Special Division it conflicts with Art III provisions (where judges are not allowed to use executive or administrative functions) 
· Court: Most functions were similar to traditional judicial functions (grand jury) 
· Administrative role does not pose a sufficient threat of judicial intrusion and the judges involved are sufficient isolated as to minimize risk of judicial independence

· 4) Argues that Ethics in Government Act and the creation of the IC violates the separation of powers for 2 reasons. (1): Limiting the Atty Gen’s power to remove the IC for only good cause impermissibly interferes with the President’s exercise of his constitutionally appointed functions; (2): The Act as a whole violates the separation of powers by reducing the president’s ability to control the prosecutorial powers wielded by the IC (thus, limiting executive powers.) 

· Court: IC is more like regulatory commissioner in Humphrey’s Executor than postmaster in Myers. 

· Categories are relevant but really just a way to make sure Congress doesn’t interfere with president (so classifications are not dispositive test)
· Reduces control (AG can’t pick person, can only remove for “good cause”) but can still remove and so it doesn’t impermissibly interfere with executive duties
· (2) Second reason (  Does this as a whole violate the separation of powers?

· IC investigating and prosecuting high executive officials, taken as a whole, does not unduly interfere with the rule of the executive branch (can still supervise and control IC and Att Gen has sole and unreviewable power to request the appointment of IC)

· Constitution doesn’t require absolute independence (functionalist approach) and here there isn’t danger of usurpation (since executive still has some control) 
· Policy Justification (not explained by Rehnquist): Court felt it needed some way to hold President accountable so although this is a limitation on executive power, it’s not impermissibly large and Congress is not expanding their own power so it’s okay (but law wasn’t renewed so not good law) 

· Functionalist view: We need some corrective measures beyond the clumsy process of impeachment. 

Scalia’s Dissent: 

· Separation of Powers concerns are the key issue. Congress can’t take any power from executive 
· Thinks the questions should be whether the question of a criminal prosecution (and decision to prosecute) is a purely executive power and (2) whether the statute deprives the President of exclusive control over the exercise of that power

· Thinks the answer to both is yes and since the statute invests purely executive power in a person not the President, the statute is void

· The President can’t realistically and constitutionally be deprived of any executive power by Cong., just as they can’t take judicial power from the judicial branch (it’s not a question of amount). 

· A system of separate and coordinate powers necessarily involves an acceptance of exclusive power that can theoretically be abused. –checks: impeach pres or vote out. 

· Constitution provides for impeachment and the ballot box, this is an unnecessary and unconstitutional means of correcting Presidential action 
· Formalist View: There’s really no standard to say how much of a limitation on executive power is too much. The formalist approach has the virtue of clarity, but it doesn’t always respond to the realities of the moment. 

· Barron thinks that the efficacy of Scalia’s remedies are questionable but both opinions are open to weaknesses in their arguments (Scalia argues for exclusivity of responsibility of each branch, but such exclusively will breed abuse… but that is the price of separation of powers)

C. Privileges and Immunities in the Separation of Powers 

a. Executive Privilege 

United States v. Nixon (1974)

History: 

· Special Prosecutor got a subepoena ordering POTUS to produce tapes and memos (Nixon gave transcripts but refused tapes and moved to quash subpoena based on executive privilege) 
Burger’s Opinion: 

· Nixon’s Arguments: 

· 1) Nixon argues: This is a non-justiciable political question, because it was just a dispute between the executive and one of his deputies (special prosecutor). Court doesn’t have jurisdiction over intra-branch disputes (analogizes to 2 Congressional committees)
· Court: This is a case or controversy because it is a matter arising during the course of a regular criminal prosecution and there are adverse parties
· 3) Separation of Powers: Nixon argues that there can’t even be judicial review of a claim of executive privilege, as an absolute privilege, the court can not consider the assertion or review the claim (making the action un-reviewable) 

· Court: “It is the responsibility of the courts to say what the law is.” (Marbury) 

· Separation of powers isn’t a bar to judicial consideration of a claim of executive privilege… but deference should be given (and absolute privilege if it is dealing with issues of military and national security or diplomatic matters)

· 2) Nixon claims Executive Privilege: The subpoena demand confidential conversations between the President and his close advisors that it would be inconsistent with the public interest to produce. Executive privilege should trump any claims under the subpoena. 

· Court: Recognizes a doctrine of executive privilege, and indicates that if this were a military, national security, or diplomatic matter at stake, the claim for privilege by the President would be much stronger. But, it’s not absolute. This is a criminal case, where the Court must weigh the claim for evidence that is essential to the fair administration of criminal justice against the claim of confidentiality. –criminal justice system takes precedence. 

· Here the presumptive executive privilege is overtaken by due process interest of 5th A (footnote 19 ( court says it is not passing on civil suits or congressional investigation power since that’s not before the court) 
· Outcome ( President is subject to judicial process BUT can also assert executive privilege

· Does not pass on what would happen in civil suit with no 5th A concerns

· Leaves open possibility that some area may have absolute privilege

· On remand, the District Court judge must look at the subpoenaed evidence in camera, determine what information is relevant, and only give the prosecutor the relevant information. 

· The Court could have made a separation of powers issue out of the fact that the special prosecutor was subject to congressional oversight. This was an unusual feature at the time. (Pre-Morrison). Court didn’t address this though.

Cheney v. US Dist. Court (2004) ( VP involved in private meetings and certain watchdog groups want information disclosed, VP claims executive privilege

· Court: the rejection in Nixon of a broad claim of executive privilege does not apply in civil litigation (and can be determined before discovery proceeded)

· Greater deference given to executive power in civil suit so court should hear separation of powers issue before it gets to the executive privilege claim

Nixon v. Sirica (D. C. Cir. 1973): President is not immune to judicial process but may be immune from orders to the court if the other side can not overcome the presumptively valid claim of executive privilege
Nixon v. Administrator of General Services (1977) ( A requirement that Nixon’s tapes be screened and those with historical value be preserved was not a separation of powers issued because it was for preservation of materials and signed by current executive (Court ignores the fact that this executive was not the same executive protesting the bill)
· Court asked if it would impeded Executive’s ability to complete constitutionally assigned functions (similar to Morrison)

· Dissent: (Burger) this is an executive act being done by the legislature, (Rehnquist) this would restraint the free flow of information in executive branch 

b. Presidential Immunity

Nixon v. Fitzgerald (1982) 

· Issue: Can Nixon be sued by Air Force employee who claims Nixon improperly fired him or does President have a claim to immunity? 

· SC: The president can NOT be sued. 

· President does not have to defend decisions made in his official capacity (President will constantly be defending suits to the detriment of the country)
· Similar to judges and prosecutors whose worth would be lessoned if they could be sued
· Holding: The president is immune in civil actions, when he acts in his official capacities. 

· Dissent: Would use an essential function test for immunity (like in Morrison). If something is really essential to the president’s office (not this), then he would have absolute immunity. 

Harlow v. Fitzgerald (1982) ( The president’s aides only get qualified immunity. 

Clinton v. Jones (1997) 

· Former state employee sues Clinton when he’s President , for sexual harassment and gender discrimination, Clinton argues for deferred immunity based on Nixon v. Fitzgerald
· SC (Stevens maj.) The president does NOT have immunity for actions taken before he took office that were NOT in his official capacity. 
· Distinguishes Nixon v. Fitzgerald b/c these acts were not in Clinton’s official capacity (plus these were before he became President which may also be important)
· Court dismissed argument that it would not interfere with official duties because only three President’s have been subject to civil suits, plus trial court could structure proceedings to give President extra deference so as to minimally interfere with official duties

c. The War Power: Military Detentions 
War Powers Resolution ( Congress has enacted a War Powers Resolution which seeks to limit executive power to engage the armed forces in hostilities.  Sixty days after the President is required to report the use of the armed forces and such use shall terminate UNLESS congress affirmatively acts (this may be an unconstitutional delegation of Congress’ power to declare war or an unconstitutional intrusion on President’s powers as CiC
Cases Disputed by Justices: 

· Ex Parte Milligan (1866): Editor was critical of reconstruction. 

· Where civilian courts are open you must try a civilian there (even if arrested by military)

· Difference –people arrested Milligan at his house whereas Hamdi was arrest on battlefield in Afganistan
· Ex Parte Quiren (WW2): German saboteurs were arrested, but 1 was an American citizen. 
· Held that trial could be by military commission (even for naturalized citizen)

· Difference – here there was no question that the was an enemy combatant 
Hamdi v. Rumsfeld (2004)

History: 

· AUMF (passed after 9/11) authorizing President to use “necessary and appropriate force” against those who aided in attacks against the US (but did not mention detention at all)
· Hamdi was born in US, raised in Saudi Arabia, and moved to Afghanistan shortly before conflict, then detained by military, moved to Gitmo and then to South Carolina
· His father filed for a writ of habeas corpus, requiring Hamdi be charged or released
· Mobbs Declaration: A defense department official’s statement said that Hamdi was affiliated with the Taliban and received weapons training from them. While the Northern Alliance was fighting the Taliban, Hamdi surrendered a rifle, which means he was participating in an armed conflict. He was labeled an enemy combatant. 

· Congress passed 18 USC 4001(a) after the Japanese internment camps, stating that “no citizen shall be imprisoned or otherwise detained by the United States except pursuant to an Act of Congress.”  (intended to prevent US citizens from being detained w/o hearing or counsel)
· Government argues ( AUMF is a sufficient statute to satisfy requirements under 18 USC 4001(a); since Hamdi’s arrest occurred in theater of war that is sufficient to give executive inherent power to hold him; court should at most apply deferential “some evidence” (here the Mobbs Declaration) standard as required standard to justify detention

O’Connor’s Opinion (plurality)

· AUMF is a sufficient statute under the meaning of 18USC 4001(a)

· BUT Fifth Amendment due process guarantees give a citizen held in the United States as an enemy combatant the right to contest that detention before a neutral decisionmaker.

· Rejects govt’s sep of powers argument that judiciary can’t hear challenge 
· Even when arrested in theater of battle, US still has to show that person is validly detained so habeus corpus still appropriate and the filing of the Mobbs document plus interrogation isn’t sufficient to satisfy the requirement of charging a party and notice of charges 

· O’ Connor tries to give both sides something and find a middle ground

· Hamdi has right to a procedure so he can know basis of detention, in front of neutral tribunal, and grant of counsel, Mobbs declaration is not sufficient evidence
· Govt is not required to abide by all the same procedures as a criminal trial – hearsay can be used, there’s a presumption in favor of the gov’t and Hamdi has burden of proof 

· A military tribunal (instead of a Court) may be sufficient to provide the essential rights (right to know government’s case, rebut, and to counsel). 

· Implicitly rejects the Art II argument: A state of war is not a blank check for the President when it comes to the rights of the Nations citizens. (Youngstown) 

· Ex Parte Quirin ( German sabatour who was an American citizen was apprehended, citizenship was irrelevant

· Ex Parte Milligan ( O’Connor distinguishes saying that he wasn’t arrested in a theater of war and so he was entitled to fill criminal suit but that it’s not applicable here

· Based reasoning on earlier administrative law case (Matthews v. Eldridge – SS benefits)

· What will be the harm to the litigant if requested procedures not granted (here – severe)

· What is the risk of error if procedures are not afforded (here – high b/c of journalists & aid workers who wear fatigues)

· What is the administrative difficulty of providing added procedure? (here – gives something to gov’t in granting presumption and allowing hearsay)

Souter’s Concurrence in Judgment/Dissent in Part: 

· Agrees that gov’t does not have unconditional power to detain Hamdi but disagrees that AUMF satisfies 4001(a) requirements, concurs in order to give enough votes to form a majority 

· Does NOT accept position that AUMF is a valid statute under the requirements of 4001(a)

· 4001(a) was written out of fear of repition of WWII internment camps

· AUMF lacks any clear statement of intent to allow detention (thinks 4001(a) requires)
· Supports the remand and hearing, despite his belief that there’s no basis for holding Hamdi: 

· Agrees with the plurality that Hamdi should get notice of the government’s factual basis for holding him, should have a fair chance to rebut it, and should get counsel. 

· This is the holding of the case: Citizen enemy combatant held in the US is entitled to 1) be informed of government’s case; 2) fair opportunity to rebut; 3) neutral decision-maker; 4) right to counsel.  It is insufficient constitutionally for the executive to determine that someone is an enemy combatant. 

· Disagrees with the plurality about the presumption to validity of government’s action; or that it can be before a military tribunal. (Also, AUMF didn’t authorize.)

· The branch that’s in charge of security should not be the branch that’s in charge of liberty – they have different responsibilities on our system and here they are in conflict with each other
Scalia’s Dissent: Formalist reading of the constitution. 

· Thinks Gov’t has only two options – must either (1) charge him and try him with treason or (2) Congress must authorize President to suspend writ of habeus corpus (Art I, §9, cl. 2)

· Since neither was done, so he must be released. 

· Finds AUMF insufficient for detention of citizens (not clear enough)
· The plurality has a Mr. Fix-It mentality, and ignores the constitution. Due Process (5th A) provides the appropriate rights, it’s not for the court to do
· Scalia’s opinion only applies to citizens detained in US (since treason statute already applicable). 

· Ex Parte Milligan ( thinks this does apply even though Milligan was arrested in his home

· Ex Parte Quirin ( thinks this does not apply since Quirin was an admitted saboteur and here the question is whether or not Hamdi is an enemy combatant

· Barron thinks this is reminiscent of another opinion by him (Morrison v. Olson) where he though that IC laws would lead to politically motivated independent counsel laws (which Barron thinks turns out to have been correct)
Thomas’ Dissent: 

· Thinks executive branch has authority to determine if Hamdi should be retained as and such was within executive powers and constitution

· Not an area for the courts, they are not adequately able to protect security interests

· He completely accepts gov’t position, based on executive inherent power
· (But, although Courts may not be competent to make these determinations on the battlefield in Afghanistan, it is different if the person is detained in the US and its an issue of how long they should be held here.) 
Postscript ( Hamdi was released on condition he renounce both US citizenship and terrorism.  ACLU claimed a victory since court required some sort of due process.  Executive claimed victory since once someone was declared an enemy combatant they could be held indefinitely
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