Constitutional Law I

I. Introduction

a. Goals of the Constitution:

i. To create a workable national government

1. A democratic, but not too democratic government

a. A democracy is a fearsome thing, it is at best mob rule

2. Efficient but not too powerful

b. The Articles

i. Legislative – power to regulate trade as well as others.  The debate over how to interpret these powers remains alive today.

ii. Executive – there was debate over how to structure the executive was driven by the belief that Washington would be the first president.

iii. Judiciary 

iv. This article was meant to tie the nation together:

1. Full Faith and Credit

a. Citizens of each state are entitled to the rights of citizens of all other states

v. Amending the Constitution

vi. The supremacy of federal law

1. If there is a conflict between federal and state law, federal law wins.

vii. When the Constitution becomes effective.

c. The articles do give some protection of individual liberties:

i. No ex-post facto laws

ii. No bills of attainder – punishing people by an act of Congress

iii. Preservation of the right to a jury trial

iv. Treason was defined so it could not become a tool for people to use against their political opponents

v. The right of habeas corpus

d. There were also protections against the government in other ways:

i. Separation of powers

ii. Federalism

e. There was also protection against mob rule:

i. It created a representative democracy

ii. The Senate was not directly elected – this has since been changed

iii. The Electoral College

f. What is the legal status of the Constitution? /What is its binding quality?

i. It would have been possible to view it is a goal and not a binding document.

ii. However, the Constitution is meant to be binding on the leaders and binding across the generations.

iii. This leads to be problem of how shall we be bound – who gets to interpret the Constitution?

iv. Marbury v. Madison held that the courts get to decide what the Constitution means.  This is the power of judicial review.

v. The decisions of the court are binding unless the court changes its mind or the Constitution is amended.

g. How to study the Constitution?

i. You do not read and debate it, you read what the courts say and interpret it through that lens.

ii. When the Supreme Court rules on a Constitutional issue, it is saying something about the issue as well as about its role in the federal system.

h. Reading the Constitution

i. Examining the structure of the Constitution

ii. Examining the text

iii. Contemporaneous reading of provisions – what did people think when it was adopted

iv. Examining the consequences of different analyses
II. Judicial Review
a. Establishing the process – Marbury v. Madison
i. Judicial review is not explicitly listed in the Constitution as one of the powers of the courts.  There are hints which do suggest that the founders did intend them to be.

ii. For every legal right there is a legal remedy.  This was the first time this idea was stated.

iii. There are, however, certain questions which are political decisions and cannot be reviewed by the courts.  There are few of them. These decisions are laid out in the Constitution.  For example, the President has certain duties over which he has total discretion – receiving ambassadors.  Even if the Congress and the Court do not want him to do so, they cannot stop him.
iv. There is the doctrine in constitutional law that where there are two interpretations of a statute the reading which is constitutional is preferred.

v. Marshall is faced with the question of whether a law contrary to the Constitution stands.

1. He first looks at the nature of the Constitution.

2. He says that because it was written down and it defines all the limits of power it must be binding because otherwise it is a useless document.

3. This means that it is controlling of all legislative acts.
vi. The two big points Marshall makes are:

1. The Constitution is superior and paramount law and controls legislation.

2. The Supreme Court has the power and duty to say what the law is.  The Constitution is a law so it can interpret the Constitution.
vii. Until the 1850’s, the Court never says that a law is unconstitutional.  In this case he lays out the power, but says that the court does not have jurisdiction to decide the case.  It is possible that if the writ had been issued it would have been ignored.

1. This happens because the courts depend on the respect of the public and the other branches because they have no army or the power of the purse.

2. The fear of being ignored is in the back of the minds of the justices in all decisions they make.

3. The fact that the court has no money or army lends credence to its role as umpire – it is the least dangerous branch.
b. The Power of the Supreme Court Over the States – Martin v. Hunter’s Lessee
i. The constitution gives the Supreme Court appellate jurisdiction over all cases.  

1. It makes no mention of which court it comes from.

ii. The power to hear state appeals in also shown by the fact that state courts often hear cases which deal with constitutional issues.

iii. The Constitution has a list of places where the federal government has power over the states, further showing the federal government can act upon the states.

iv. Virginia’s argument is that because the Constitution left the states in existence, the Court cannot interfere into them because they are sovereign.  Story refutes this by showing that Article I, § 10 lists many sovereign powers that the states lost.

v. The Supreme Court has the authority to review federal law issues arising from the states.  They do not have general supervisory jurisdiction over state laws.
c. Methods of interpretation

i. Textualism - If you believe that the court should be guarded in when it makes decisions then you want the court to stick to the wording and the intent of the Framers.  These people believe that the open ended language of the Constitution is too vague for a more liberal interpretation.  The other support for this view is that most decisions are best left to the elected branches.

ii. Fundamental Values - Judges have historically been very good at getting to what the values behind the Constitution are. Because they are more removed than the elected branches they are better suited to keep us focused on the core principles of the Constitution.

d. Jurisdictional Limits on Judicial Review

i. Article III and Congressional Control

1. Congress has the following power over the judiciary:
a. Congress may ordain and establish lower federal courts.

i. Art. I, §8, cl. 9 gives Congress the power “[t]o constitute Tribunals inferior to the supreme Court.”

b. The Supreme Court shall have appellate jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make.

i. Congress does  not have the power to alter the original jurisdiction of the Supreme Court
2. Limiting the appellate jurisdiction of the Supreme Court

a. Congress cannot change the original jurisdiction of the Supreme Court

b. In theory, Congress could totally limit the appellate jurisdiction of the Court.  In practice, it does not happen because they cannot control how lower courts will react to an issue and because they usually are reacting to a decision the Court has already made.  But the power is there, as seen in Ex Parte McCardle.
c. There are theories which counter the unrestrained use of the Exceptions Power.

i. The internal theory is that Congress has the power to limit federal court jurisdiction, abusive exercise of the power is unconstitutional in that taking away too much power would be a violation of the separation of powers because it would keep the Court from being able to perform its role in making sure that federal law is supreme and uniform.  Another internal theory is that Congress can make changes, but must leave litigants with a federal cause of action.  

ii. The external theory claims that forcing certain claims out of federal court is a denial of equal protection.  Even those who accept a broad power of Congress to limit jurisdiction urge Congress not to abuse it.

ii. Constitutional Limits on Jurisdiction
1. Eleventh Amendment

a. The 11th amendment bars citizens from suing states for damages in federal court.

i. Citizens can sue state officials for injunctive relief in federal court.

ii. State governments and the federal government can sue states in federal court.

iii. This applies only to states as such, not to local governments.

iv. States can also waive their immunity.

1. This waiver must be clear and any doubt is resolved in favor of not having a waiver.

v. Congress attempted to get around the 11th amendment be creating private federal causes of action where the suit had to be filed in state court.  However, the Court struck this down with the argument that the 11th amendment reaffirmed the idea of sovereign immunity, it did not create it.

vi. Exception – where a state is acting unconstitutionally, it can be sued by a citizen.  But where it would result in a retroactive charge on the state’s revenues it is not allowed.  For example, Congress can use § 5 to create a private cause of action against a state, but this only applies to § 5.
b. Case or controversy requirement

i. This comes from Article III

ii. The Supreme Court does not make advisory opinions on pieces of proposed legislation.

iii. Discretionary Limits on Judicial Review (Judicial Self-Restraint)
1. The Court may not hear a case for any of the following reasons – Rescue Army:
a. Necessity

i. Sometimes the Court will wait to hear a case even when it is ripe to see how other courts deal with it

b. Where there are independent and adequate non-constitutional grounds for a decision, the Court will use those.

c. The solution to the problem can be a narrow one

d. When there is no need to make a constitutional decision

i. Like when there are two interpretations of a statute and the Court accepts the one that is constitutional.

2. There is a presumption that a law is constitutional.
3. These limits are important because the power of judicial review is strengthened by being used infrequently.

4. Congress cannot change any of the Article III

iv. Specific Doctrines the Court uses to Evaluate Cases

1. Political Question Doctrine

a. Generally - These are not questions about politics.  There are some questions of the Constitution, about meaning and application, that courts will not decide.  These questions are instead given to the political braches – the executive and legislature.  To conclude that a question is political question is to leave the courts totally out of it.  This is not the same as jurisdiction.  Jurisdiction is the power to hear certain kinds of cases.  There can be cases for which there is jurisdiction but which is a political question.  There is always jurisdiction to decide if something is a political question.  In effect the courts are saying, “We are going to determine whether this is something which we can hear.”  This results in there being few political questions.

i. An example of a political question is any suit brought under the Guaranty Clause.

ii. There are six classes of political question – Baker v. Carr
1. The matter is textually committed to another branch.

a. This is a constitutional analysis question and is therefore the basis for some to say that there is no political question doctrine.

2. Lack of judicially discoverable and manageable standards for discovering it

a. Is it the kind of thing which functionally does not belong in a court?

b. They are saying that they have no idea how to make a decision on that matter.

i. Is it too hard?

ii. Is it too politically hot?

c. Justice Marshall believed that if a case is properly before the Court it has the duty to decide the case.

i. This is an argument against the existence of this type of political question.

3. Impossibility in deciding without an initial policy determination of a kind clearly for non-judicial discretion.

4. Impossibility of a court’s undertaking independent resolution without expressing lack of respect due coordinate branches of government

5. Unusual need for unquestioning adherence to a political decision already made

6. Potential embarrassment from multifarious pronouncements by various departments on one question

b. Political Questions and Foreign Relations

i. The Constitution is vague on a number of issues pertaining to foreign affairs.  The chief argument in this area is between those who believe that this vagueness is a sign for the Court to not get involved and for those who believe that the Court should settle vagueness between the branches.

ii. In Goldwater v. Carter the Court was asked to decide whether the President needed to get Senate approval before withdrawing from a treaty.  The case was dismissed because of ripeness (the plurality) and because of the belief that the absence of Constitutional guidance for withdrawal from a treaty meant it should be sorted out by the political branches.

1. The dissent argued that it was the role of the Court to make these sorts of allocations between the branches.

c. Interbranch disputes

i. What role does the Court play in deciding impeachment procedures?  None, according to Nixon v. United States.  The use of the word sole in describing the House’s power to impeach and in the Senate’s power to convict means the courts are shut out of the process.  This is an example of the clear textual commitment argument.

1. Also, impeachment was meant to serve as a check on the judiciary so it would no be proper to have the judiciary deciding it.

2. Standing

a. To have standing a party must show:

i. Plaintiff must have suffered an injury in fact – an invasion of legally-protected interest which is

1. Concrete or particularized

2. Actual or imminent

ii. There must be a causal connection between the injury and the conduct complained of – the injury has to be “fairly…trace[able] to the challenged action of the defendant, and not…the[e] the result [of] the independent action of some third party not before the court.”

1. This seems simple, but becomes complex where people are suing the government for compelling or stopping action of another person which injures the plaintiff.

iii. It must be likely that a favorable decision will redress the injury.
b. Standing can be used to keep cases the Court does not want to hear out of the courts.  The plaintiff must show that the have standing at the pleading stage, even though evidence to show that they have standing might only come out during discovery.
c. Injury in fact

i. This requirement is can involve “nexus” theories.  These are theories which show that A is harmed in some way by an injury to something (usually the environment).

1. These are not accepted by the court and might perhaps be more likely to work if there were also specific harms of some sort.

2. It is also possible that Congress could create the right in people and then they could sue.

ii. Congress can give citizens the right so sue the government for non-enforcement of the law.  This is a citizen suit, but the plaintiff must still meet the other requirements of standing.

iii. In Laidlaw the Court held that a person can sue where a property of interest of a plaintiff has been injured by suspected environmental damage, even if there has been no proven environmental damage.

1. Aesthetic harms and harms to recreational activities are enough to show standing

iv. A plaintiff must be able to show a real harm, not just a concern over harm to others or harm sometime down the road - Allen
d. Causation
i. Many times people will sue the government for the actions of a third party.  They hope that the government will take action which will then change to actions of some other party.  These suits often do not work because there is no way to show that the government’s action led the parties to act in that way – Allen.
e. Redressability

i. The Court will not issue an injunction ordering the executive to enforce a law – this goes against the separation of powers.
f. Specialized Rules of Standing

i. Tax payer standing

1. This stems from the idea that a taxpayer has the right to sue the government to stop it from using tax revenues illegally.  While this might be technically true, there is only a very narrow sliver of cases which fall into it.

2. It is allowed where the plaintiff can:

a. Establish a link between their status as a taxpayer and a taxing or spending action of the government.
b. Establish that they are invoking a specific Constitutional provision which limits the power of taxing and spending.

3. The Court has only recognized taxpayer standing in cases where revenues are being spent in violation of the establishment clause – Flast.
a. It is so narrow that where the government transferred property to a religious group, it was not held to be unconstitutional – Valley Forge
ii. Legislator standing

1. Legislators cannot sue to challenge a law they did not vote for and believe to be unconstitutional – Raines.

iii. Third Party Standing

1. For there to be third party standing a plaintiff must show:

a. The party before the court has been harmed.

b. There must be some connectedness between the party before the court and the party whose rights are being raised.

c. There must be some hindrance which is keeping the other party from raising their rights.
2. Some cases where you can have it:

a. Doctors raising the privacy rights of their patients to abortions and birth control, so long as the doctors are also alleging an economic harm to themselves – Griswold, Singleton
b. Criminal defendants can raise the rights of potential jurors who might be discriminated against on the basis of race – Campbell
c. A white family in a racially restrictive covenant can raise the rights of a potential buyer who is black – Barrows
3. Not Article III, so the Court can allow the rules to bend.  Also, Congress can order the Court to hear third party standing cases, so long as the Article III requirements are met.
iv. Association standing

1. An association can sue on behalf of its members when:

a. Members would otherwise have standing to sue in their own right

b. The interests it seeks to protect are germane to the organization’s purpose

c. Neither the claim asserted nor the relief requested requires the participation of individual members of the law suit

2. Not Article III, so the Court can allow the rules to bend.  Also, Congress can order the Court to hear third party standing cases, so long as the Article III requirements are met.

3. Timing Limitations

a. Mootness

i. There has to be a real live dispute between the parties at all stages of the law suit – including appeal.

ii. There is some connectedness with standing here because both ask whether there is a real live dispute.

iii. However, it deviates because mootness expends into an inquiry as to whether the facts have changed such that the matter has been resolved and there is nothing the court can to do to help the aggrieved party.

iv. Exceptions to mootness:

1. Class actions – this does not avoid the problem, but makes it easier to meet the burden.

a. Even if it becomes moot as to the named party it remains alive if it is alive as to any one member of the class.

2. Collateral consequences – the main dispute between the parties is over but there are some additional disputes which remain alive.

a. A classic example is when you are arrested for a crime you believe is not constitutional, but you are out of jail by the time you raise the case.  But there are still some effects of your incarceration which would allow you to sue.

3. Repetition – when a dispute has a natural time limit and it can be repeated by the same person the fear is that the person will run the same gauntlet again and the event will evade review.

a. The classic case for “capable of repetition, but evading review” is Roe v. Wade
4. Voluntary cessation of the alleged illegal conduct – when a party stops the actions over which they are being sued that is not grounds for mootness unless there is some guarantee that it will not recur.

a. They are worried about a situation where someone wanted to enjoin the illegal conduct of a party.  The party stops the activity once you file the suit.  It is not moot because it would frustrate the vindication of legal rights.

b. This only applies were declaratory or injunctive relief is sought.

b. Ripeness

i. The rule is that you must be in the danger of immediate harm or have been harmed.  The rule, however, is not hard and fast.

1. Would delayed review cause hardship to plaintiff?

2. Would judicial intervention interfere with an administrative process?

3. Would the court benefit from further factual development of the issue?

ii. Standing and ripeness are related, but not identical.

iii. This doctrine means you cannot challenge a law because you hope to one day break it.

c. Abstractness

i. Sometimes jurisdiction is technically present, but the Court will still decline to hear a case because the issues are not totally clear.

III. Powers of Congress

a. The chief source of the powers of Congress at in Art. I, § 8.  There are other powers found in the rest of the Constitution, the Civil War amendments, etc.

b. The powers of Congress are always viewed in light of the powers of the states.

c. In addition to the powers enumerated in Art. I, §8, Congress has the power to enact all “necessary and proper” laws carry out the powers enumerated in the Constitution.

d. Theory of Federal Power

i. Federal power is limited to those powers which are enumerated in the Constitution.

ii. Any act the government undertakes must be traced back to one of the enumerated powers.

iii. The states have a generalized power known as police power.  They may take any actions on behalf of the people they see fit.

iv. The question regarding states is not the source of their powers, but whether there are limits on their power.

e. The Necessary and Proper Clause

i. The necessary and proper clause implies that where the government is given goals they should have broad methods by which to achieve these goals.

ii. Congress is kept honest because if the people do not like a policy they can vote the rascals out.

iii. The Constitution also anticipates that if the federal government is acting properly the states cannot change the actions of the federal government.  This is the doctrine of supremacy.

1. This is true because the Constitution was created by the people and not by the states.

iv. The necessary and proper clause is not a power on its own, but is supplemental to the other powers.

f. The Commerce Power

i. The commerce power is both a grant of power to the federal government and a limitation of power on the states.

ii. The federal government does not have a general police power, but a broad interpretation gives the federal government something close.

iii. Because the commerce power is enumerated it means that something is granted and something is taken away.  These are the internal limits of the power.

1. Congress does not have the power to regulate commerce which occurs totally within a state – Gibbons.  There is practically no commerce today which fits this definition.

iv. The Bill of Rights and the structure of government provide external limits to the power.  The tenth amendment is an important external limitation.

v. There is a question of whether it is really a limit or whether it is a statement regarding the basic structure of a federal system and a comment on the importance on the enumeration of powers.

vi. Congress has the power to forbid certain things from being in interstate commerce.  The power to regulate includes the power to forbid – Champion.
vii. The main check of Congress under the Commerce Clause, at least until Lopez, was the power of the voters to vote the rascals out.

viii. Early in the New Deal, the Court rejected many laws which attempted to make laws regulating commerce, but were really meant to achieve some other goal.

1. This purpose test was used to block a law banning child labor – Hammer.
2. Part of this theory was the idea of dual federalism – the states and the federal government were totally sovereign in their respective spheres.

3. Additionally, the Court used the direct effect test.  If something Congress wanted to regulate had only an attenuated effect on commerce, then it was not OK.

a. There was no textual basis for this view and it led to absurd results.

i. Mining was not considered commerce even where the ore was to go to another state.

4. Congress could only regulate those goods which could be shown to be an evil in and of themselves.
ix. This all changed in Darby.  The Court held:

1. Motive is irrelevant

2. Hammer is overruled.  There is no limitation that Congress can only forbid goods which are evil unto themselves.

3. Congress can regulate commerce however it wants.

4. The Court also returned to Marshall’s definition of “among.”

5. The 10th amendment is not a statement about dual federalism.  It is reflection on the theory of the Constitution.  It does not define what the power granted to the federal government are it just says that the powers Congress does not have is left to the states.

x. This expansion was illustrated and widened in Wickard.  This is the cumulative effects doctrine.  Here, the Court held that even wheat grown on a farm and solely used on the farm was part of commerce because:

1. It meant the buyer was not buying other wheat.

2. That wheat might enter the market if the price were right.

3. The cumulative effect of all the wheat grown for home consumption was great.

xi. The modern test, until Lopez, of whether something fit interstate commerce was the rational basis test.  This is a close as you can get to calling something a political question without saying so.

xii. The Commerce Clause and Civil Rights

1. Congress tried to use the 14th amendment to pass laws pertaining to discrimination, but was blocked in The Civil Rights Cases by the doctrine of state action.

2. The Civil Rights Act of 1964 was upheld by the Court.
a. They held that Congress made extensive findings that discrimination in public accommodations had a chilling effect on commerce.

g. Limits on the Commerce Power

i. Internal Limits

1. The current Court is finding new internal limits on the power.

2. In Lopez they held that Congress can only enact a law under the Commerce Power where they are regulating:

a. Use of channels of interstate commerce.

b. Instrumentalities of interstate commerce

c. Activities having a substantial relation to interstate commerce – activities which have a substantial impact on interstate commerce

i. The regulated activity must be economic
1. Critics allege this is a return to the idea of direct/indirect effects.  This sort of formalism is a major change in the way the Commerce Power is interpreted.
ii. A jurisdictional element limiting the crime to specific people

iii. Findings

iv. The link must not be attenuated
3. The Court says that these are areas beyond the reach of Congress - Morrison:

a. The activity is non-commercial; and

b. the activity is one which was traditionally regulated by the states

ii. External limits
1. The regulation of States qua States – The Tenth Amendment
a. The Court held that Congress could not regulate the states where they were acting in an area traditionally reserved for state sovereignty – National League of Cities.  This was overturned in Garcia because the standard was unworkable.

b. Congress can make regulations which displace state regulations, even in an area traditionally reserved for the states – Hodel.

c. This limit does not apply where a state is violating § 1 of the 14th amendment because § 5 gives Congress a positive grant of power – Fitzpatrick.
d. In regulating states as such, Congress cannot order states to adopt certain regulations, but they can order states to consider adopting regulations and they can also make regulations which preempt state regulations – FERC and New York (radioactive waste).

i. Congress can however:

1. Threaten preemption

2. Make grants conditional

e. The federal government can never, not even in the case of an emergency, enlist local law enforcement officials to enforce a federal law – Printz.

f. States can be regulated as actors, but not in ways in which they regulate their residents – Reno.

h. Taxing and Spending Power

i. There are a number of ways to interpret the taxing and spending power.  One possible reading would give Congress a general police power, but that is not the case.  Congress has the power to tax and spend to provide for the general welfare.  The question is whether that includes the enumerated powers or if it goes further.

ii. Jefferson favored the interpretation which would have limited the taxing and spending powers to the bare minimum.  However, the modern interpretation of the power is to tax and spend for the general welfare.  

iii. The role of the Court is limited once Congress determines that something is for the general welfare.
iv. A tax has to be intended to tax and not to regulate, but this is a tough distinction to enforce.  Every tax is regulatory in someway.  This led the Court to get out of the picture and allowing taxing for any reason.

v. Taxes are restrained by two things:

1. The political process

2. Other constitutional limitations – specifically individual liberties

vi. Spending has been a useful way to get states to do Congress’s bidding.

vii. Limitations on the spending power

1. The spending must be in pursuit of the general welfare.

a. The states must know the requirements and consequences of accepting the money.

2. If the language of the condition is at all ambiguous it will be construed against Congress

3. The grants must be related “to the federal interest in particular national projects or programs.”

a. It can be read in two ways

i. It must be connected to any national project

ii. It must be connected to national project for which the money is awarded

4. Other constitutional provisions may provide an independent bar to the conditional grant of federal funds

a. Pressure

i. Section Five Powers

i. The § 5 power comes at the end of the fourteenth amendment.  The 13th, 14th, and 15th amendments were passed to control the behavior of the southern states in relation to the freed slaves.  Immediately after the war the pre-war powers came back into power and tried to reestablish slavery with laws meant to severely regulate the ex-slaves.  These amendments not only said that it would be illegal to treat people like that; it also gave Congress the power to enforce the provisions of the amendment.

ii. What does this power mean?  It would not mean much if all Congress could do was pass laws mimicking the Constitution and just did what you could do yourself by going to court.  However it means a lot more if Congress can pass laws to deter state activity which is connected to the violations of the rights mean a lot more.  There is now agreement about a few keys aspects of Congress’s power under the 14th amendment:

1. Congress cannot pass laws which says what the rights protected are

iii. In order to prevent discrimination Congress has the power to act against state laws which could become instruments of discrimination.
iv. It is hard to draw the line between enforcing the 14th Amendment and expanding its substantive rights.

v. Congress’s powers to enforce are not limited to echoing what the judiciary says.  If the Court says that race discrimination violates the 14th amendment Congress can identify behaviors which are not themselves a direct violation of the 14th amendment, but would lead to other behaviors which are violations.

vi. Parts of the Bill of Rights have been incorporated and applied against state and local governments through the Due Process Clause of the Fourteenth Amendment.  This means that the Due Process has grown into covering much more than a first reading might imply.

vii. The government can neither establish nor abridge any religious activity.  This means that the government cannot regulate a religious group because they are religious unless they have a good reason.  The question this raises is what happens when you have a law which does not regulate religious activities because they are religious, but you are regulating an activity generally and it affects a religious group?  For a long time the Court treated these types of law as the same.  Then in Employment Div. Dept v. Smith the Court held that where there was a law which acted generally, but affected religious groups it was not unconstitutional.  Congress passed RFRA as a response to that problem.  The problem here is whether Congress, by passing RFRA, has stepped over the line from enforcement to creating a substantive right.  The Court says that they are creating a substantive right because the Court is the party that gets to make decisions about what is protected under the Due Process Clause – City of Boerne.

viii. The test to see whether an act of Congress which they claim is authorized by the § 5 power is to see if there is a congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end.

IV. Constitutional Limits on State Actions

a. The Constitution sets out specific limits as to what states cannot do – coin money, enter into treaties, etc.  There is also a category of acts which states cannot do without the permission of Congress – lay duties, lay taxes on tonnage, and enter into agreements with one another.

b. Negative Commerce Clause

i. What happens where Congress has not regulated commerce, but could?  Can a state make its own regulations?

ii. The modern analysis asks two questions

1. Does the questioned policy discriminate?

a. If there is discrimination, a law is not invalid per se, but it is hard prove it is constitutional.

2. Does the questioned policy burden interstate commerce?

a. Even if something is non-discriminatory it can still be unconstitutional if it places too great a burden on commerce.

b. The standard here is more lenient because burdens will also hurt the state that is burdening commerce and its citizens are a check on the policy.

3. Why is the court so active in this area?  The Court has taken a fairly hands-off approach to the affirmative commerce clause.  However, where Congress has not acted there is the assumption that Congress either wants the area unregulated or does not want the set of regulations that the state passed.  However, there is no way for Congress to patrol every state and municipality to make sure these regulations are not passed.  This means that the Court depends on affected individuals to file suit.  If the Court goes to far then Congress can always step-in and regulate.

iii. Discrimination

1. Discrimination is important to stop for two reasons:

a. It is easy and attractive for states to engage in.

b. The Commerce Clause was meant to prevent discrimination.

2. Discrimination, if its goal is to gain economic advantage, is the worst type and it per se unconstitutional.  To determine if this is the type of discrimination you must inquire whether it is meant solely to discriminate or if there is another goal for the welfare of the state underneath the policy.

3. Where there are potential benefits to the state, the state must prove that the benefits outweigh the burden placed on residents of other states.  The state must also consider less discriminatory alternative before adopting such a law – City of Philadelphia.

a. Cannot serve to regulate activity happening outside of the state.

b. A law placing different burdens on resident and non-residents might be discriminatory.
c. If a law more severely impacts out of state producers than in-state producers it might be discriminatory.

i. Where the discrimination is solely due to the structure of the market it is OK – Exxon.

4. There is an exception called the quarantine exception.  This states that where a good is inherently pestilent, a state can discriminate against it.

5. A law can also be struck down as discriminatory where it is discriminatory in application – Hunt.

iv. Undue Burdens

1. Where the regulation is a safety regulation or in a traditional area of state regulation the regulation will be given a presumption in favor of the validity of the regulation.  The reason for this is that for a regulation to be considered nondiscriminatory is must apply to residents and non-residents equally.  Therefore if there is too great a burden on commerce the locals will use their political power to change the law - Raymond
2. Where the statute regulates evenhandedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits.  If a legitimate local purpose is found, then the question becomes one of degree.  And the extent of the burden that will be tolerated will of course be promoted as well with a lesser impact on interstate activities – Pike
a. Nature and function of the regulation

b. Character of the business involved

c. Actual effect on the flow of commerce

3. Any benefit which is not insubstantial will be allowed to stand – Raymond.
4. This is not a true balancing test because the Court held that to use a straight balancing test did not give enough deference to the states.  The test is a modified balancing test which weights heavily in the favor of the states, but can be held to be too burdensome.
5. Market Participant exception

a. If a state activity can be labeled as a “market participant” instead of a “market regulator” it is free of all Commerce Clause burdens.  This is a question of to what extent a state is allowed to serve its citizens before it serves the citizens of other states.  We want to artificial state boundaries to not interfere with commerce, but we do want states to take different approaches in responding to their citizens’ problems.

b. Where the state is in the market acting as a business and not as a regulator, the state can do as it pleases – Hughes and Reeves.

c. Limits on the market participant doctrine

i. The state cannot block access to markets.

ii. Sister states can do the same thing.

iii. Cannot limit access to natural resources.

1. You are not just lucky enough to be sitting on something and now you can control it.  You took active steps to gather raw materials to make a final product.

iv. The state can sell the product, but they cannot control what is done with it later – So. Central Timber
1. This is done to prevent discrimination.

d. While discrimination based on residency might not be allowed under the Privileges and Immunities Clause, a state can discriminate against non-residents in the labor market.  The idea is that the state is buying labor, not regulating labor – White.

c. Privileges and Immunities

i. This clause (Art. IV, § 2) says that the citizens of any state will be given the same privileges and immunities of every other state.  Some scholars believe that the clause was a positive grant of substantive rights.  They argue that the talk of “privileges and immunities” implies that there are rights out there to which all citizens are entitled.  However, the text indicates that the clause is really a protection of whatever substantive rights a particular state decides the grant.  Its purpose was to knit the separate states into a harmonious union.

ii. It does not apply to non-citizens and corporations

iii. There are very few rights which are actually covered by this, they include:

1. The right to engage in a lawful occupation.

2. The right to enter into contracts.

3. The right to sue and be subject to suit.

4. The right to purchase, sell, lease, and hold property.

5. The right to enjoy the basic protections of civil rights.

6. The right to ingress and egress.

iv. A state can have a law which discriminates against resident of other states if it can show that those residents were the cause of a specific evil and it is carefully tailored.

1. In Hicklin, a statute barring out of state residents from working on the Alaska pipeline was too broad because the reason why no residents were working in it was they did not have training and they lived too far away.

v. Certain rights are no included.  The right to recreate on par with residents is not considered a right – Baldwin.

vi. Discrimination is also allowed in the areas of:

1. Welfare programs

2. Higher education

3. Public-owned health care systems

vii. These exceptions have in common the fact that the residents already pay into it in the form of taxes.

d. Legitimizing State Burdens on Commerce

i. Congress, because it has plenary power over commerce, can allow a state to engage in discriminatory or burdensome activity.

ii. Congress does not have the ability to tell a state it can act in a violative way regarding the Privileges and Immunities Clause.

e. Preemption

i. Congress has the ability to regulate in an area and either explicitly or implicitly keep the states out of a given area.

ii. Ways Congress can keep the states out:

1. Simply saying that states cannot have certain types of laws

2. Congress can threaten preemption to get states to act

3. Implied preemption – where Congress does not say whether it wants to preempt there are ways to figure out what to do

a. Where you cannot comply with both the state and the federal law you follow the federal law

b. Where a state law is not in direct conflict with a federal law, but is frustrates the objectives of the federal law the federal law controls

c. Where Congress regulates an area so extensively it is implied to say that there is no room for the states to act in an area

i. Need for uniformity

ii. Legislative history

iii. Pervasiveness of the federal regulatory scheme

iv. Historical dominance of national or local interest in the area

v. Potential for conflict from dual administration

vi. The use of a federal regulatory agency to maintain regulatory control

iii. Ways to tell a state can still regulate:

1. Congress says that states can still regulate

2. Look to see if the state law supplements the purpose of Congress’s goal

V. Separation of Powers

a. Executive Powers

i. The President has law making power through the use, threatened use, and possible use of the veto power.  But does he have any inherent power to make laws in the domestic arena?
ii. The best case for the President having these powers is in an emergency when Congress has not taken action – The Steel Seizure Cases.

iii. Even in an emergency, the President must get congressional authorization if he wants to do more than maintain the status quo.  If Congress had previously not granted a power to the President he cannot do that – The Steel Seizure Cases.

iv. Where Congress is silent, it is hard for the President to know what to do.  If he takes some action during a crisis and Congress never says anything, is that to be taken as Congressional acquiescence to the action?  Can he then do it again?  This remains unresolved.

v. The opposite is also a problem, what if the President wants to not execute a law?  This problem came to a head under Nixon.  Congress enacted certain social programs over a presidential veto.  Nixon impounded the funds to keep the programs from going forward.  Can he do this?  Probably not, but how is the problem to be resolved?  There is textual argument in both directions.  There is a textual commitment of the power to execute the laws to the President, but there might not be discoverable standards on which to make a decision.  There might also be prudential concerns.

1. The Court has yet to address the issue of executive impoundment.

vi. If Congress is clear and says something should be done, it must be done.  If Congress is unclear or vests the President with the power to use his discretion then the President can choose not to act.  This does not usually come up is because Congress tends to vest discretion in the President.  There are also constitutional vestments of discretion in the President.  In this case he can act over an act of Congress.

vii. One ways to examine the separation of powers is to see what the executive:

1. Can do alone

a. Pardons

b. Foreign affairs

2. Can do with some Congressional involvement/approval

a. Appointments – the executive appoints them and Congress approves it, cannot appoint people on its own

3. Cannot do

b. Delegation of Law Making Authority

i. Generally

1. Congress cannot make all of the judgments in today’s administrative state.  To allow the government to function well Congress delegates the power of adopting rules and regulations to agencies.  Congress will enact a law saying they want something done and then let an agency decide how best to enact it.  Each agency acts like a mini-legislature when it enacts laws.  Can Congress give such broad law making powers to the executive?

2. The Court used to have a delegation doctrine which required great specificity in the delegation of law making authority to the executive.

3. In light of the complexity of the administrative state, Congress can delegate power to executive so long the agency has some intelligible principle to work with – Mistretta.

a. This test is so weak, that is has almost no meaning.

b. It does not totally comport with a strict formalistic view of the separation of powers, but functionally it would not be possible to run the government without it.  It would also be nearly impossible to create a new test that had a workable standard.
ii. Control of Delegation – The Legislative Veto
1. Delegating law making power to the administrative agencies gives Congress the power to duck the hard questions in creating regulations, but it gives Congress few powers over what the regulations are.  Congress’s answer to this is the legislative veto.  Congress delegates power to the agencies to make regulations, but they reserve the power to veto (by one house or two) any regulation they do not like.  Hundreds of pieces of regulation have this attached.  The only problem with the scheme is that it is unconstitutional – Chadha.

2. The exercise of the legislative veto is an act of Congress and therefore needs to be approved by both houses and the President – Chadha.
a. The counterargument is that because the bill originally passed these requirements, they have already given approval to the plan.

3. There is language in the majority’s opinion which indicates that the Framers spent a lot of time making correct and following the plan itself is a value.  Even where making a small change would improve the system, the sum of all the little changes can have a large impact on the ultimate outcome.

4. Constitutional ways Congress has power over delegated authority:
a. Sunset provisions

b. Report and wait – make findings and then send a report to Congress and give them time to review it and make any changes they want

c. Confirmations

c. Appointments and removal

i. The Constitution in Art. II, § 2, cl. 2 gives the power to appoint principal officers of the United States with the advice and consent of the Senate.  The Congress may make laws to deal with the appointment of lower officers.  There is nothing here about removal, but those powers are implied.  This clause raises the issue of how to tell the two types of officers from one another.

1. A non-principal officer is one who:

a. Is of limited tenure

b. Is of limited power

c. Is of limited jurisdiction

d. Is subject to removal by someone other than the President

ii. Appointments

1. The appointee does not have to be appointed by someone with the branch in which he will work, but there must be some connection between the position and the appointing body

a. Judges can appoint independent counsels.

iii. Removal

1. Congress can remove fetter the President’s power to remove people, but cannot totally take it away.

a. To show he has been too restrained the President must show that the law keeps him from carrying out the duties of the office.
2. Congress cannot insert itself into the removal process or take the power for itself.

iv. The Comptroller of the Congress, who is appointed by Congress, was to identify areas where the budget needed to be cut and then enact the cuts.  The law was struck down because it had the Comptroller performing executive branch tasks, but left the appointment and removal power solely with Congress.

d. Foreign Affairs

i. Possible ways to think about the President’s powers

1. President has unlimited powers

2. President was unlimited power unless and until Congress specifically stops action and even then the President has certain constitutional powers

3. President has some unilateral powers and such power as Congress expressly, impliedly, or acquiescence grants.

4. President has only power Congress grants unless there is an emergency and there is no negation.

ii. The question in this case was what the reach of presidential authority is where Congress has authorized powers to the President when faced with an international emergency.  The Court held that this would have been too broad a delegation of powers if this were the domestic sphere, but in the area of foreign affairs it is OK.  The enumerated domestic powers are things which were taken from the states; however the federal government did not need to take power from the states to act in the international sphere.  The ability to act internationally comes from the mere existence of the nation-state.  The Court also says the President is in the best position to deal with foreign nations.  Part of the justification for this is that foreign affairs are dynamic and Congress does not act very quickly – Curtiss-Wright.
iii. The President has the power to recognize other nations, to receive ambassadors, and the power to communicate with other nations.  Even if Congress hates what the President is doing, they have no power to prevent him from doing these things.

iv. Iran-Contra Affair.  The government had been giving some support to the Contras in Nicaragua.  Congress then passed an amendment barring the executive from using money to support the Contras.  There were operations in the field at the time and the executive did not want to stop the support.  One way they got around it was the sale of arms to Iran to help free the hostages in Lebanon and then some of the money was diverted to support the Contras.  The President claimed this was OK because there was a law which said that the President could sell arms as part of foreign policy after making a finding that it would help achieve foreign policy goals.  The problem with this plan was that after the arms were sold that money became the money of the United States and was not to be used for support of the Contras.  Congress categorized Iran-Contra was a gross violation of the separation of powers – on off the shelf program created by the executive.

1. Can Congress use the power of the purse to dictate foreign policy aims?  What if the President had already committed the nation to a certain course and Congress refused to fund it?  Maybe it was intended to be a partnership with Congress able to exert the power of the purse.  Congress already has extensive powers in the area of foreign affairs – foreign commerce, raising armies and navies, and the power to declare war.

v. Unlike The Steel Seizure Case, the President does have broad authority to act in the absence of Congressional action, in the field of foreign affairs.  So long as there is as little as Congressional acquiescence, the President can do what he wants – Dames & Moore.

e. The War Power

i. Textually, it seems that Congress was meant to play the primary role and the President was to act as chief general.  Among Congress’s power is the power to:

1. Raise and support an army

2. To maintain a navy

3. To call up the militia to repel invasions

4. Declare war

5. Define and punish piracy

ii. There are many types of military actions that happen without a formal declaration of war.  How does the President know how to act in the absence of a declaration of war?  The President cannot declare war alone.  Likewise, Congress cannot control the course of the war.

1. The President also assures that there will be a civilian head of the military.

2. The Framers wanted to make the commitment of troops to war, or something like a war, a decision of the entire government, especially the representative branches.

iii. The following powers are ones which the President can exercise in the absence of action by Congress:

1. Repel sudden act – given by the Constitution and supported by congressional acquiescence

a. It is hard to draw the line between defending the nation and taking offense actions in defense of the interests of the nation.

b. Panama – Noriega declared war on the US

2. Rescue – congressional acquiescence

a. To protect the lives and property of Americans

i. Grenada

3. Reprisal - congressional acquiescence

iv. There have been 200 military actions and only a few declarations of war.  Not all of these actions fall into the categories above, so there must be some other type of authorization.  Other sources of Congressional authority to allow the use of force:

1. Appropriation of funds

2. International treaties

a. The treaty must be approved by the Senate so there is congressional approval of some sort

3. If Congress did not agree with the commitment of troops they could issue a resolution telling the President to stop the war or stop the funding

a. This could end in an impeachment

v. The War Powers Resolution

1. The resolution came about because Congress, in the wake of Vietnam, wanted more power to control the use of American forces.  Congress had passed resolutions and financed the war in Vietnam, but the escalation and general course of the war was never approved by the Congress.

2. The resolution requires the President to notify Congress when troops are introduced to a theatre, and he should notify Congress before the commitment.  It also places a cap on the length of time forces can be on the ground without specific approval by Congress.  Approval by acquiescence, treaty, or appropriation is not enough to count as Congressional approval.

3. Each administration has claimed that the resolution is unconstitutional.  Congress has never challenged the President under the terms of the act, but they have come close.  It would only be unconstitutional if it invades the powers of the President.  The President has the ability to act alone in an emergency, but he needs Congressional approval for major military action.

VI. Executive Privileges and Immunities
a. Executive Privilege

i. Where there is no textual mooring, as here, the Court is free to engage in weighing and balancing.

1. The question here really is one of a functional separation of powers.

b. Nixon
i. The President made the argument that this was an intra-branch dispute, similar to a dispute between two congressional committees arguing over whom has jurisdiction.  He argued that there was simply an argument between the prosecutor and his boss over how to proceed with the case.  The Court does not buy this argument because there is already a case before the Court and because the Special Prosecutor was put there by Congress, so it is not solely a dispute between different parts of the executive.

ii. There is a larger problem with the Special Prosecutor.  The Congress has taken the power to remove him form the President and given it to itself.  Congress may fetter the power to remove, but they may not take it over.

iii. The Question of Privilege

1. The first argument the Nixon administration puts forward is that forcing the tapes to be turned over would hamper the ability of the President to have frank discussions with his advisors.

2. The President also argued that each branch gets to determine the functionality of the Constitution for itself.  The Court rejects this and says that is has the sole duty to say what the Constitution means.

3. The Court ultimately recognizes a presumptive privilege of the President, but says that it does not apply here.  The procedure is that the Court will review the tapes in camera and only enter the important ones into evidence.

4. The Court says nothing about Presidential obligation to disclose information to Congress; it is limited to a criminal proceeding.

c. Immunities

i. The President, and to a lessor extent his aides, enjoy immunity from law suits.

ii. The President enjoys immunity from civil lawsuits from anything he does as an official action.  This immunity doesn’t speak to actions other than for damages and actions before and after he is in office.

iii. Aides enjoy immunity only as so far as you can conclude that they reasonably thought their actions were legal.

VII. State Action

a. Constitutional amendments, other than the 13th, only apply to governmental actions.  State action questions ask when is the government acting.  Sometimes a private party is closely enough linked to the government that their actions can be considered state actions.  If amendments applied to private actions, Congress would have very extensive powers to regulate people’s actions.

b. The Court held that even though the restaurant is a private entity, it has a symbiotic relationship with the Parking Authority, in whose building it was housed.  The Court does not give a test, but says that in each case the interconnections between the state and the private entity must be examined – Burton.
c. A private club wanted to not allow black people as member or guests.  They were sued on the theory that because they had a liquor license issued by the government. The test is whether the government, because of such close interconnectedness, has become responsible for the action complained of.  In this case the necessary interconnectedness was not present – Moose Lodge.
d. The Court says the mere fact of monopoly is not state action and says that this is not a public function.  A public function is one which historically has been exclusively performed by governments.  This makes it very hard to find state action – Jackson.
