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JUDICIAL POWER

Judicial Review

· Article III: 
· § 1: The judicial power of the US is vested in the Supreme Court and inferior courts, which Congress has power to create. 
· Judges hold office during Good Behavior (basically, for life) and their salary is never reduced
· Rationale: we want the judiciary to be able to rule in the interests of justice and to be free from political pressures ( the framers wanted to ensure that a bad ruling will not get a judge kicked out. 
· § 2: Determines when the Supreme Court has original vs. appellate jurisdiction.
· § 3: Treason
· The SUPREMACY CLAUSE: Article VI, clause 2
· The Constitution, the Laws of the U.S., and the Treaties of the U.S. are the supreme law of the land. All states are bound by these laws.
· Marbury v. Madison: 

· Marbury was denied a commission given to him by President Adams right before he left office, but that was not timely delivered. He sued to force President Jefferson to turn it over, and applied for a writ of mandamus (extraordinary writ (special remedy) given when the person applying is without any other specific and legal remedy (last resort)) to force Madison, the Secretary of State, to deliver the said commission. 
· Marbury claimed that he was allowed to do this under the Judiciary Act (which established the Courts in the U.S.) passed by Congress ( legislative provision that allowed the Supreme Court to issue a writ of mandamus to government officers. (C. 6, bottom)
· Secretary of State is the kind of government officer covered by this act ( if the SC can’t issue him a writ of mandamus that would only be because the law is unconstitutional. 
· Art. III, § 2 states that SC can only issue writs of mandamus only when it has appellate jurisdiction. 
· Issuing an order of mandamus directly to a government officer, however, was an action that could only be done under original jurisdiction ( direct action. 
· Therefore, since these limits are put in place by the Constitution, a Congressional act cannot supercede it ( Art. VI, cl. 2  Supremacy Clause says that the Constitution is the Supreme Law of the Land. 
· Holding: “It is emphatically the province and duty of the judicial department to say what the law is.”  Congress has limited authority under the Constitution and cannot exceed their powers because Congress’s power to make laws in the first place derives from the Constitution ( hence, the grant of mandamus here is Unconstitutional because it authorizes the court to exceed it’s Constitutionally given powers. 
· Precedent: Marbury established that the Supreme Court could declare the unconstitutionality of Congressional laws ( basically establishing the concept of judicial review as we know it today. While this was initially seen as a victory for Jefferson and his party, in reality Justice Marshall cleverly established his court’s ability to review the actions of Congress in the future. 
· Jefferson hated the idea of judicial review as a further expression of Federalism and an unwelcome assertion of centralized power.  
· Federalist # 78 (Hamilton): Hamilton declared that the judicial branch is the one that is the least threatening ( they have more limited means of action than either Congress or the Executive since they have no means to enforce any of their holdings. Because of the smaller potential for abuse of power, the Supreme Court would have the authority to interpret the laws, and be shielded from any negative effects of their true reading of the Constitution by life tenure.
· “The interpretation of the laws is the proper and peculiar province of the courts.”
· “It is far more rational to suppose that the courts were designed to be an intermediate body between the people and the legislature, in order, among other things, to keep the latter within the limits assigned to their authority.”
· The judges are not superior to the other branches, governed by the will of the people as expressed in the Constitution.
· “The courts must declare the sense of the law.”
· Arguments in Support of Judicial Review:

· The Judicial Branch, as crafted by the Constitution, is the only one that can freely interpret the laws because it is the only one shielded by life tenure from political repercussions resulting from unpopular decisions.
· The Constitution sets out strict law making procedures that would make no sense if Congress could just interpret the law as it wanted 

· Limitations on the Court: the Supreme Court can only render decisions on issues in controversy ( a topic has to come before it in a case, the SCOTUS cannot just go and seek out issues that it wants to rule on. 

· The SC also cannot enforce its decisions: many statutes that are effectively overruled by SC decisions remain on the books, but if anyone tries to enforce them, the victims can sue in court and effectively prevent enforcement. 

· The judiciary is also the least democratic of the branches ( least susceptible to the will of the people. 

· Presidents: Several presidents, including Jefferson, Jackson, Lincoln, and FDR had expressed doubts as to whether the Executive branch is bound by the Supreme Court’s interpretation of the Constitution, but they have never challenged it openly.


· Lincoln advocated getting the Dred Scott decision changed by swaying the mind of the court ( open disagreement is allowed and should be allowed in our system. 

· To this day, no President has disobeyed the Supreme Court. 

· Cooper v. Aaron: State officials in Arkansas tried to prevent the implementation of the Brown v. Board of Education desegregation decrees in public schools. They claimed that they were not bound by the Supreme Court decision since they were not parties to the controversy.

· Holding: State officials lack the power to nullify a federal court order. 

· Dicta: The Supremacy Clause renders the Constitution the supreme law of the land, and in combination with the 14th Amendment, the Supreme Court’s interpretation of the Constitution is binding on all states. 

· Dickerson v. United States: Congress may not overrule a Constitutional interpretation of the Supreme Court through statute, but it can do so through a Constitutional Amendment. (Chisholm v. Georgia ( 11th Amendment overruled this case and gave states immunity against certain suits in federal courts; 14th Amendment reversed Dred Scott).

· Advisory Opinions:

· The Supreme Court does not issue advisory opinions, though certain state courts do under the laws of the state. 

· When President Washington requested one in 1793 regarding American neutrality in case of war, the Justices replied that the court is a “last resort” and there are strong arguments against the Court influencing the decisions of the Executive (or Legislature), which should make their own independent judgments in accordance with the power given to them by the Constitution. 

· Rescue Army v. Municipal Court of Los Angeles: the Court can only adjudicate cases the come before it in controversy, and can only rule on the specific facts. 

Case or Controversy Requirement: The Political Question Doctrine: 

· There are certain issues that the SC cannot and will not decide, because of Constitutional constraints and because of other policy considerations ( questions that are discretionary and political in nature. 

· This doctrine meshes 2 principles: Separation of Powers ( we don’t want the Court to make decisions in an area that has clearly been designated to another branch of government; and Prudential Concerns ( concerns that would make it unwise for the Court to render a decision, even if not directly prohibited by the Constitution. 

· MODERN APPROACH: 

· Baker v. Carr: These are the factors set out in the Baker case that shed some light on what to consider when evaluating the types of concerns that may render the Court reluctant and unwilling to consider a case:
· FACTS: Voters in TN claimed that the TN General Assembly is not correctly apportioned to provide equal representation. They asked the federal court to direct the state to redistrict. The opposition claimed that there is a non-justiciable political question here, because Πs were seeking protection of a political right to a democratic government under the Guaranty Clause of the Article IV, §4, and that such questions had been held to be political questions. 

· Commitment to Another Branch: Textually Demonstrable Constitutional Commitment of the Issues to a Coordinate Political Department
· Lack of standards: Lack of Judicially Discoverable and Manageable Standards for Resolving an Issue
· Unsuitable Policy Determination: The impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion
· Lack of respect for other branches: the impossibility of a court’s undertaking independent resolution without expressing lack of the respect due co-ordinate branches of government.
· Adherence to Political decision already made: an unusual need for unquestioning adherence to a political decision already made
· Embarrassment from Multiple pronouncements: the potentiality of embarrassment from multifarious pronouncements by various departments on one question. 
· The Baker Court showed that the Guaranty Clause was non-justiciable on other grounds ( Luther v. Borden: the Guaranty Clause presents a political question not to be reviewed by the courts when:
· The decision as to what constituted a lawful state government was committed to other branches of government ( The Court had no power to recognize legitimate forms of republican governments because that’s the job of Congress
· The unambiguous action of the President in recognizing the charter government at lawful ( here, the governor of RI was acting on the duly designated executive power given him by the President in compliance with legislation and the Constitution. 
· Need for finality in the executive decision (
· The lack of criteria by which a court could determine which form of government was republican (  
· Holding: the Guaranty clause does not contain standards by which the Court can determine lawful state governments ( therefore, it’s non-justiciable. 
· Holding in Baker: Here, the question is not whether the Court can apply the Guaranty Clause to determine what type of government a state should have or what a legitimate form of government is at all ( rather, the Πs in Baker simply request the court to order the state to comply with the rules of the recognized legitimate republican government of the United States by allowing them equal representation as required by the Equal Protection Clause of the 14th Amendment. 
· This is not something to be decided by any other branch of the government: neither the legislature nor the executive of TN can decide that the state does not need to comply with the Federal Constitution. 
· There is no risk of embarrassment or disturbance if TN is forced to do her constitutional duty
· The Equal Protection Clause issue of discrimination can be adjudicated on the well-recognized standards used for the 14th Amendment ( here, we are basically concerned with the application of well-recognized rules rather than the devising of a solution to a political question reserved for Congress. The “one person, one vote” principle is held to be a justiciable standard. 
· RULE: Application of well-established standards and rules under the Equal Protection Clause is justiciable, and does not fall under the political questions not sufficiently clarified in the Guaranty Clause.
· Dissent: It all depends on how you view this case: whether this is about determining the structure of a state government (Guaranty Clause) or about enforcing the already recognized principles with which the state must comply (Equal Protection Clause). Frankfurter and Harlan think that this is a Guaranty Clause case because they see the number of representatives in an assembly as reflective of a conflict of theories of political representation, not of application.
· Powell v. McCormack: Congress refuses to seat Powell, even though he is duly elected, because he is found to have misappropriated House funds. Powell argued that he met all the requirements to sit in Congress under Art. I, §2, cl. 2. McCormack, the Speaker of the House, argued that the Court can’t hear this case because Art. I, § 5, cl. 1 directs that “each House shall be the Judge of the Qualifications of its own Members,” and that this constitutes a textual commitment of the issue to the legislative branch, and that there would be an embarrassing confrontation between branches.  

· Holding: C. J. Warren found that the textual commitment here only allowed Congress to judge the qualifications set out in the Constitution and thus specifically delegated: age, citizenship, etc. The Court also didn’t find any other PQD issues, deciding that since the Supreme Court is the ultimate review for Constitutionality there would not be multiple decisions that would cause embarrassment, and that there were specific standards on which the Court could decide Powell’s claim.

· RULE: Where textual commitment to another branch is limited, the SC can adjudicate what is not specifically assigned. It is possible that the Court would not be able to review the criteria allocated to Congress directly, but the Court did not decide that here. 

· Foreign Affairs/Treaties ( PQ?

· Goldwater v. Carter: Can the Supreme Court meddle in deciding whether the President has the authority to terminate a treaty without consent of the Senate?

· 2/3 Senate approval necessary to pass a treaty: G insists that same is needed for abrogation.

· A plurality of the Court holds that this is non-justiciable ( Renhquist’s opinion said that it was because this involved the President’s conduct of the country, and because the Exec and Legislative branches were co-equal and could settle this themselves. 

· Some of the concurrences and dissent argued that the Baker v. Carr factors did not apply here, however, and that the question would be justiciable on that basis. 

· Nixon v. United States: Nixon was a federal judge who was impeached and tried by the Senate. However, in the modern era the Senate is too busy to take time out for the whole body of Senators to hear an impeachment, so they designated a committee to conduct the trial and make a recommendation to the rest of the Senate. Nixon alleges that this is not a proper trial and that he deserves that all the Senators be present. Is this a justiciable question?
· Holding: Since the Senate has the “sole” power committed to it by the Constitution to conduct impeachment trials, the Court cannot hear this case. The word “Try” does not provide a textual limitation on the Senate’s actions such that the SC could review it. (Nixon argued that he was not “tried:” wanted the court to review the meaning of the word.) 
· Prudential Concerns:  
· Opening the door of judicial review to the Senate’s impeachment procedures would expose the political world to chaos ( dangerous lack of finality. 
· Also, if a federal judge is being impeached, how can other judges review that? If a Supreme Court Justice were being impeached, could he also hear his own case?
· There is no evidence that the framers wanted to subject impeachment to judicial review ( in fact, the word “sole” appears only twice in the Constitution, so delegation of “sole” power is pretty important. 
· Impeachment is the only check on the judiciary.

· Concurrence: Isn’t “try” a procedural, not a political, issue? 
· Bush v. Gore: Court held that under the Equal Protection Clause, the recounts in FL were unconstitutional because they did not conform to uniform standards used in other states. (Thus, the citizens of FL were over-represented?) 

· Since it was an EPC case, it seems justiciable under Baker v. Carr. But was this the right result? Was the power to resolve elections reserved to Congress? OR was the public interest in preventing chaos and confusion more important? 

Case or Controversy Requirement: Standing
· Article III, § 2: Describes the cases and controversies ARISING under the Constitution over which the Judiciary has jurisdiction. 

· A case must come into being because of a dispute between the specified parties – Court can’t rule out of thin air.

· Criteria for Standing: Does someone have the right to sue on a certain issue?

· Δ Defendants always have the right to sue, because once you are accused, you are allowed to defend yourself.

· Π – Valley Forge Christian College v. Americans United for Separation of Church and State (1982) sets out the 3 main criteria for standing:

· 1) Π must show that he suffered some actual or threatened injury 

· 2) That can be traced back to the challenged action (i.e., whatever Δ did caused Π’s injury)

· 3) Is likely to be redressed by a favorable decision (i.e., something can be done about it.)

· No Standing for:

· Third-Party Standing

· Assertion of Generalized Grievances 

· Claims outside the zone of interest protected by the statue or constitutional provision in question. 

· No Generalized Grievances:

· Frothingham v. Mellon: federal tax payer does not have standing to sue about a statute that he does not agree with because his money may be part of the expenditures in pursuance of the bill. 

· Holding: there’s no direct injury ( his interest is shared with millions of other tax payers, is pretty minute, and any injury is too remote and uncertain. 

· BUT tax payers were allowed to challenge allocation of their money to religious schools in Flast v. Cohen: there is standing under the Establishment Clause of the Constitution ( more direct injury. (But this is limited by Valley Forge to claims about money, not land).

· Schlessinger v. Reservists Committee to Stop the War: Reservists denied standing to sue to determine if Reservist Senator violated incompatibility clause
· U.S. v. Richardson: private citizen can’t sue over the CIA keeping their expenditures secret, though funded out of tax payer money. 
· Third-Party Standing: usually, you have to suffer a direct injury, BUT

· Craig v. Boren: SC permitted a seller of beer to challenge a law requiring different age limitations for male vs. female buyers of beer, because both were viewed as having interchangeable economic interests.

· 3rd Party standing is more likely to be allowed the closer the relationship, the greater the identity of interests, and the greater the unavoidable hindrance to the rightholder. 

· Zones of Interest:

· Bennett v. Spear: zone of interest problems can be overcome by a precise reading of the statute ( standing to sue for violation of the statute can also constitute standing to sue against the overenforcement of the statute. 

· Lujan v. Defenders of Wildlife: Congress did not specify if a statute concerning endangered species was applicable abroad. DOW sued to require the Secretary of the Interior to consult with the states on foreign species ( statute authorized citizens to sue if there was a violation of a provision of the Act. 

· Holding: 

· No factual showing of perceptible harm: Πs did not demonstrate an injury ( the injury test requires more than a cognizable interest because the party himself must be injured. In this case, the fact that 2 activists claim that they will unable, in the future, to see the endangered animals that the statute is currently failing to protect did not constitute an “imminent danger.” (If they had specific plans to go there and study the animals in the near future, the case might be different, but not necessarily). 

· No redressability: since Πs are suing the Secretary of the Interior, relief can only be granted against him, not against any of the agencies operating in Sri Lanka ( would have no effect on the animals. 

· No general grievance suits allowed: DOW cannot sue on behalf of citizens in general. 

· Personal Injury:

· Friends of the Earth v. Laidlaw Environmental Services: standing was allowed in a private party challenge, under the Clean Water Act, a wastewater treatment plant ( Πs found to have suffered injury because they couldn’t go fishing. (BUT 2 Private Parties)

· Causation and Redressability: 
· Allen v. Wright: the Court refused claim of black parents alleging that the IRS had failed to deny tax exemptions to racially discriminating schools, thus complicating the task of desegregation ( link to Government too speculative; no guarantee that withdrawal of tax exemptions would motivate schools to stop discriminating or parents to move children to public schools. 

· Congressional conferring of standing:
· FEC v. Akins: A group of voters had standing to challenge the fact that the FEC failed to treat AIPAC as a “political committee.” 

· Not a “generalized grievance” because where a harm is concrete, though widely shared, there is an “injury in fact.” Since the injury here was directly related to voting, and voters were filing suit, their most basic political rights were violated and they had standing. (Dissent: compared this case to CIA complaint in Richardson ( general public with no concrete grievance.) 

· Legislative Standing: 

· Raines v. Byrd: Challenge to the Constitutionality of the Line Item Veto Act of 1996 by Congressmen who had opposed the bill. They claimed that since the bill gave the President additional power in preventing legislation from being enacted according to the will of the legislators, their votes would have less weight in the future. 

· Holding: NO standing, because the injury to Congressmen is abstract ( people whom this really affects can challenge the act (and they did in Clinton v. NY). Diminution of political power of a political body does not seem to constitute a sufficient personal injury.

· Mootness and Non-Ripeness: 

· Mootness: requires an actual controversy must exists at all stages of review, not merely at the time the complaint is filed ( if the lawsuit becomes a moot point after a change in the law, etc., then it cannot proceed.

· Exceptions: Roe v. Wade ( a person is only pregnant for 9 months, but most cases take longer than that: doesn’t mean that a person shouldn’t get their day in court. 

· This is a scenario that is capable of repetition, but if mootness were strictly applied, it would never be reviewable. 

· The goal is to prevent manipulation of the courts: if a person ceases a particular offensive behavior, there may no longer be a case for an injunction, but a claim for damage may still proceed.

· Ripeness: The case cannot be brought prematurely, before the actual events take place.

· United Public Workers v. Mitchell: Challenge to the 1940 Hatch Act not recognized because protestors had not yet acted in contradiction of the Act, but only wanted to. 

· Laird v. Tatum: Π sued out of fear of the repercussions of being spied on by the U.S. Army. Since it had not yet happened, Court held that the claim was based on speculative apprehension and could not go forward. (Is this like “Minority Report”?)

CONGRESSIONAL POWER

The Necessary and Proper Clause

· Article I, § 8, cl. 18

· Congress has the power to make all laws that are necessary and proper to carry out its other duties under the Constitution. 

· McCulloch v. Maryland: Maryland imposed a hefty tax on non-state banks in Maryland, including the Bank of the United States, with heavy fines for violation.

· Can Congress charter a bank under the Necessary and Proper Clause?

· This is a big state vs. federalism question ( are the states uniquely sovereign, or does the federal government have some power over them?

· Holding: The government proceeds directly from the people, with a mandate conferred upon it through the adoption of the Constitution by all the states. The state sovereignties are thus bound up in the federal government. 

· There is nothing that excludes the incidental or implied powers of Congress in the section that enumerates them. 

· Since the Congress has the power to collect taxes, borrow money, regulate commerce, etc., and has the power to do everything “necessary,” which is the controlling word here.

· Must it be “absolutely necessary?” No, the court reads it broadly as that which is “calculated to produce the end” that Congress must achieve. 

· Where the law in not prohibited and is calculated to carry out any of the legitimate duties of Congress, the Congress can go ahead and do it under the Necessary and Proper Clause, because “absolute necessity” is not required, and the federal government can act independently of the will of the states ( The Bank is Constitutional.

· Can MD tax the Federal Bank?

· Because of the Supremacy Clause, the laws of the states cannot control the Constitution and the federal laws. The state power to tax can be exercised to destroy the thing that it taxes by taxing it out of existence, in this case the Bank. 

· If a state taxes the federal bank, it is taxing all the federal tax payers, most of whom have no dealing with the state of MD ( that constitutes taxation without representation because those tax payers not living in MD have no recourse against the MD authorities: they can’t vote them out of office, etc. 

· Furthermore, if a state can tax one government instrument, why not all? 

· States have no power, by taxation or otherwise, to interfere with the operations of the constitutional laws enacted by Congress to carry out the powers given to it by the Constitution. 

· However, a neutral non-discriminatory tax on business property is acceptable: is part of the cost of doing business. The property tax just gives back to the citizens of MD the proper tax revenue for the property: same way that taxing the federal operations of the bank would be taking away the rights/property of citizens of other states.
· In Osborn v. U.S., the Court again had to take up this issue when Ohio not only would not stop taxing the Bank but also actually seized its assets.
· The Bank eventually went out of existence because President Jackson vetoed the bill ( but not because its Constitutionality was revoked. 
The Commerce Power: Early Cases

· Article I, §8, cl. 3: regulate commerce among the several states.

· This was an important concern of the framers, who were concerned about the bickering that would arise if the economic interests of the states could get between them ( the downfall of the Articles of Confederation.

· The commerce in question has to take place between 2 or more states

· Gibbons v. Ogden: This case is a dispute between 2 people trying to provide steamboat service in the NY/NJ area. Ogden provides that service, and Gibbons is his competition. Ogden has an exclusive license from NY, which is warranted by a federal statute regarding the coastal trade. Since the travel occurs between NY and NJ, there is commerce between the states. However, the Gibbons case was resolved based on the federal statute allowing coastal trade, but held:

· Commerce is traffic and intercourse between states.

· Completely internal commerce is reserved for the state to regulate.

· U.S. v. E.C. Knight Co. (1895) [Sugar Trust Case]: Sherman Anti-Trust Act case ( manufacturing in one place is not commerce, even if the goods are intended for interstate commerce

· Manufacture = production; Commerce = buying and selling.

· Houston E. & W. Ry. Co. v. U.S. [The Shreveport Rate Case]: Railroads were setting their rates much higher for hauls between LA and TX than for significantly longer trips within TX itself ( Congress allowed to regulate the rates on intrastate travel if this will fix discrimination in interstate commerce. 

· Swift & Co. v. U.S.: “Stream of Commerce” theory – Commerce among states is a practical, not a legal conception. Therefore, meat dealers were not allowed to fix prices when the commodities they were selling were fully expected to end up outside the state, after passing through the hands of intermediaries within the state. Congress can regulate the sale of goods in the “stream of commerce” because they are just goods in interstate commerce with a layover.

· Champion v. Ames (1903): National “police” regulation: Congress could suppress/regulate shipment of items in interstate commerce that were harmful to the public. The SC upheld a ban on shipping lottery tickets across state lines: lottery tickets were held to be subject to traffic, and traffic was subject to commerce ( therefore, Congress had the right to control this under the Federal Lottery Act of 1895. This was an attempt to police the morals more so than the actual interference with fair trade. 

· The Dissent argued that lottery tickets are non-commercial articles, and that the power to control should be reserved to the states under the 10th Amendment ( if the mere transportation of articles could transform their nature, then all differences would quickly become obliterated. Dissent distinguished the transport of diseased animals as an activity that is in itself injurious. 

· Is it justifiable to use the commerce power to control morality and criminality instead of economic interests? If Congress forbids the shipment of Playboys from one state to another, it seems to certainly have the power to do so, but is that acceptable?

· Hipolite Egg Co. v. U.S.: The SC upheld the confiscation of bad eggs that had undergone through interstate shipment, but were seized interstate. The Court held that in the interests of prevention of harmful goods contaminating interstate commerce, seizure intrastate was allowed.

· Isn’t this the same principle as the “stream of commerce”? There the goods are leaving, here they are coming in. 

· Hoke v. U.S.: The Mann Act prohibiting interstate transportation of women for immoral purposes upheld. How is this an extension of the Congressional power to control interstate commerce? Interstate transportation was forbidden for the shipment of prostitutes across states lines ( Congressmen didn’t want that sort of thing to be traded between states.

· Hammer v. Dagenhart [The Child Labor Case]: struck down a congressional act of 1916 that excluded the products of child labor from interstate commerce because Congress did not want to support those who did not conform to certain age limits on hiring children. The Court draws a line between regulations where the actual interstate transportation promotes a harmful purpose (Hoke, Hipolite) and the case at hand, where there was no illegal or immoral result to be accomplished ( whatever immoral activity took place happened during production, which preceded commerce. Production is a local concern, and the goods themselves are harmless.

· Dissent: The power to regulate the goods carried in interstate commerce is fully available to Congress, and should not be limited by the possible reaction of the states to Congressional regulation. See McCulloch v. Maryland: if the end is the promotion of fair competition, then it seems that Congress should have the power.

· Railroad Retirement Board v. Alton Railroad Co.:  Invalidated a law establishing compulsory pensions for RR workers ( regulation of the welfare of the worker, not of interstate commerce.

· Schechter Poultry Corp. v. U.S. [The Sick Chicken Case]: control of wages and hours of a slaughterhouse which sold only to local retailers was outside the scope of interstate commerce and could not be controlled by Congress. The case of the argument that “proves too much” – the effect is so indirect that you have to go through a long chain of reasoning to prove how the hours and wages of these workers could possibly impact interstate commerce. Upholding this act (National Industrial Recovery Act – NIRA, one of the big New Deal pieces of legislation) would put us on a very slippery slope with no room left for state regulations. 

· Cardozo’s concurrence: “delegation running riot.”

· Carter v. Carter Coal Co.:  Court affirms that production is a local activity and therefore labor provisions are not commerce provisions.
The Commerce Power: Modern Cases

· 1937-1995 

· NLRB v. Jones & Laughlin Steel Corp: The National Labor Relations Act accused Δ of unfair labor practices with regards to employees. 
· Issue: can Congress regulate union practices and employer/employee relations on a state level? 

· Holding: Yes, because labor relations have an impact on interstate commerce when labor organizes itself on a national scale and the effect of which may be immediate and catastrophic, Congress may regulate in this sphere. Commerce Power should be practically applied.

· This case is distinguished from Carter Coal by saying that that was a small private company, whereas Jones is a large national conglomerate with far-reaching impact ( size and vast business practices.

· U.S. v. Darby (1941): by this time, the make up of the whole SC had changed. 

· Overrules Hammer v. Dagenhart: Congress has the power to prohibit anything from flowing in interstate commerce that is unfair competition.
· Here, the court applies the “substantial effect” test to local wages and hours used in production and found that where intrastate transactions are so commingled with interstate commerce as to provide an unfair advantage to producers who do not comply with Fair Labor Standards Act of 1938, Congress may enforce the regulation to promote fair competition among states.

· Wickard v. Filburn (1942):  Filburn grew wheat in excess of the allotted quota, not to sell but to use for food for himself. However, though he does not interfere with commerce by selling in excess, he is reducing the market for wheat by taking himself out of it because he has the extra he is not supposed to have. Also, he receives allocations from the government to comply with the quota and to spend in the market. 

· The court applies the “affecting commerce” rationale: where a local activity exerts a substantial economic affect on the market, it does not matter whether the effect is direct or indirect ( Congress will look at the cumulative effect, has the right to control both “indirect” and “direct” effects, in this case through the Agricultural Adjustment Act.  

· Maryland v. Wirtz: extended the commerce power to all employees engaged in enterprises that engage in interstate commerce, not just ones directly engaged in it or in the production of goods for commerce ( basically, anyone whose labor somehow pertains to interstate commerce.

· Civil Rights Act of 1964:

· Heart of Atlanta Motel v. United States: extended the Commerce Power to motel that didn’t want to rent to African Americans ( the determinative test is whether the activity sought to be regulated is commerce which concerns more States than one and has a real and substantial relation to the national interest.

· Katzenbach v. McClung: extended the CP to a small family owned restaurant in AL ( less interstate goods sold because of discrimination, and the effects of discriminating against blacks affects interstate commerce.

· Perez v. U.S.: extortionate intrastate credit transactions affect interstate commerce.

Limits on the Commerce Power Since 1995 

· United States v. Lopez (1995)

· This was the first time in 60 years that the SC invalidates a Commerce Power act of Congress
· Facts: The Gun-Free School Zones Act of 1990 made it illegal to have a gun within a school zone. Congress passed this act because they felt that school violence was on the rise and they felt it within their authority to exert some control. Most states, with the exception of about 10, already had similar laws in place on a state level. 
· Proper test: whether the activity regulated “substantially affects” interstate commerce.

· Main concern: if there are no limits imposed on the CP, then Congress will be able to regulate everything.

· Categories of Congressional Authority under the Commerce Power (Current Test):

· Regulation of the use of the channels of interstate commerce ( not in this case

· Attempt to prohibit the interstate transportation of a commodity through the channels of commerce ( nope

· Regulation of an activity that substantially affects interstate commerce ( this is the question

· Examples of what has been sustained under this test: coal mining, intrastate extortion, restaurants, inns, consumption of home-grown wheat ( leads to a clear pattern of upholding legislation dealing with activity that substantially affects interstate commerce. 

· Problems with application in Lopez:

· This is a criminal statute that has nothing to do with commerce 

· There is no limitation in the statute to direct it specifically to guns affecting interstate commerce as opposed to all guns ( neither the statute nor legislative history contain express congressional findings about effects on interstate commerce of school gun possession.

· The Government’s main argument is that guns in school zones affect interstate commerce because they may result in violent crimes and that affects the functioning of the national economy ( it costs a lot, and reduces the willingness of individuals to travel to areas of the country that are unsafe. 

· This is a GREAT BIG SLIPPERY SLOPE!

· Upholding this statute would be equivalent to granting Congress a general police power of the sort retained by States ( there would be no distinction between local and national power. 

· Furthermore, local powers are able to deal with the problem themselves. 
· Concurrences

· Kennedy: Stresses the importance of the stability of the Court’s decision in the Commerce Clause area ( it prevents the court from reverting back to an understanding of commerce that is outdated. Here, there is no commercial activity so this does not fit.
· Thomas: wants to reconsider the “substantial effects” test because it may be so broad as to give Congress a blank check on police power in the nation. 
· The Dissent:

· Rational Basis: The dissent discusses the “significant” vs. “substantial” effect on commerce test ( Congress has the power to regulate if it rationally believes that there is significant impact on interstate commerce, which is a more relaxed standard (Gibbons, Wickard).
· Court must consider the cumulative effect on commerce (Wickard)
· Constitution requires SC to judge the connection between related activity not directly, but at a distance as well.
· Generally, it’s the commercial aspect of any activity that really ties it to the Commerce Power
· Wickard: though wheat was not for sale, the farmer was not participating in the market as result of violation.
· Katzenbach: restaurant is commercial. 

· United States v. Morrison: Congress strikes down the Violence Against Women Act as unconstitutional under the CP. The Court applied the Lopez test and found that the Act did not have anything to do with commerce or commercial dealing, there were no limits that might constrain prosecution under the act to anything having to do with commerce, and the link between effect of violence on women and commerce were attenuated. 
· Court did not adopt a categorical rule against aggregating the effects of non-economic activity, but followed its precedent in only upholding CP where it affects economic activity in interstate commerce. 
· Concern is that if Congress can regulate violence against women because of the effects on their participation in commerce, Congress should regulate any sort of crime, including murder, which is probably even more detrimental. 
· Dissent (Souter): The Court is using the “substantial effects” test in name only ( there are obvious substantial effects shown here, even if activity is not economic in nature. Furthermore, if the court is trying to protect the concept of federalism, it should listen to the desires of the states that admitted they weren’t dealing with the problem and needed help. 
· Dissent (Breyer): The economic/non-economic distinction is difficult to apply.
· State Autonomy Limits on the Commerce Power

· Can state activities, even though related to commerce, be immune from federal regulation because of external limits such as the 10th and 11th Amendments or other factors?
· Coyle v. Oklahoma: Congress could demand that OK move its capital as a condition to admission to the Union. 
· U.S. v. California: Court upheld a penalty imposed on a state-owned railroad for violations of federal safety standards ( state power is diminished to the extent that federal control trumps under the Constitution. (What is the federal trump power here?)
· New York v. U.S.: NY claimed immunity from a federal tax on the sale of bottled water from NY state-owned springs. Court upheld the tax.
· National League of Cities v. Usery: Invalidated the application of an otherwise-ok federal law to state and local government officials of minimum hours and wage provisions ( at least where these officials are involved in such traditional state activities as fire and police protection. This would be federal control of scarce state resources, such as money to pay overtime.  
· Hodel v. VA Surface Mining & Recl. Ass’n: upheld federal regulation of strip mining and announced the National League of Cities 3-part test:
· Must be a showing that the statute regulates States as States
· Must address matter of indisputable state sovereignty
· Must be apparent that State’s compliance with wit the law would directly impair its ability to structure traditional government functions
· United Transportation Union v. LI Railroad Co.: Court unanimously rejected a challenge to the Railway Labor Act ( no affect on government functions.
· Garcia v. San Antonio Metropolitan Transit Authority: 

· Overruled National League of Cities and held the minimum wage regulations Constitutional
· The NLC standard is unworkable ( hard to tell what’s a traditional function, and then the Court is making policy decisions for the states. 
· States’ interests are better protected through political safeguards ( they can influence the way their representatives vote in Congress, etc. 
· New York v. U.S.: Congress cannot compel states to provide disposal methods within their borders for radioactive waste. One part of the regulation said that states had to assume title to the waste if they didn’t figure out what to do with it in X years ( Congress cannot commandeer States to take on as their own (take on all the responsibility for enacting and implementing) a federal program.   

· Cognress could offer financial incentives ( here, there’s no incentive, just coercion.

· Printz v. U.S.: Under the Brady Gun Bill, local sheriffs were required to do background checks on all gun buyers. 2 sheriffs challenge this statute. The Court held that it is unconstitutional to force state officials to enact or carry out federal statutes, even temporarily.

· First, this would be a commandeering of state power by the federal government to enact a federal program. Also seems to be a commandeering of state resources as in National League of Cities ( taking time away from state officials that could be spent on state work.

· Secondly, if the Executive branch has the duty to carry out federal laws, then by giving the responsibility to state officials the law would circumvent the executive. 

· There is no case on point here, so Court looks to the following:

· Text of Constitution ( but no precise text on this point

· History ( similar reasoning to New York

· Structure ( separation of powers

· Precedent ( pretty much the New York case

· Reno v. Condon: Supreme Court unanimously struck down sale of data by states and upheld the Drivers’ Privacy Protection Act. Selling drivers’ personal data is a) outside the scope of traditional state powers, and b) it is in commerce, so Congress can regulate. Furthermore, the statute does not impede on 10th Amendment rights to control that which is not assigned to Congress ( here, the Congress is not telling the states that they HAVE to do something (NY) but rather that they cannot do something. 

Additional Congressional Powers 

· The Taxing Power
· Article I, § 8, cl. 1: Congress can tax in order to provide for the common defense and general welfare of the US.
· Congress has frequently used the Taxing power to control things that seemed to fall outside the Commerce Power ( they can tax all sorts of things, they do not have to fall into the stream of commerce or serve commercial needs.
· Child Labor Tax Case [Bailey v. Drexel Furniture]: The Child Labor Tax Law of 1919 was struck down because the Court saw it more as penalty than as a tax ( held to be the same as Hammer v. Dagenhart (which is true: this Act was a means of addressing the same issue that was struck down in that case). Court looked at the incidental motive and found it unconstitutional. 
· Modern Approach to the Tax Power:
· U.S. v. Kahriger: Upheld the Constitutionality of a tax on persons accepting wagers and requiring them to register with the IRS. A tax statute will be constitutional even if:
· While taxing, it works to discourage certain activities
· As long as there is revenue brought it, it doesn’t matter if its negligible
· Unless there are penalty provisions that are extraneous to any taxing need, courts cannot limit the taxing power. 
· The Spending Power

· Article I, sec. 8: Congress has power to “pay Debts and provide for the common Defense and general Welfare of the United States.”
· Does Congress have power in the abstract for the general welfare, or does it only have power to spend for the general welfare as it relates to the other enumerated powers?

· Madison: power to spend is limited and equivalent to other powers set forth in the constitution
· Hamilton: clause is a separate power and is not limited by the other powers in the Constitution
· United States v. Butler: This court seems to agree with Hamilton, though it invalidates the statute on grounds of invasion of states’ rights.
· Facts: Secretary of Agriculture was authorized to make payments to farmers in order to curtail production and stabilize prices. 

· Rule: Hamilton’s proposition is the right one ( while the tax power is not unlimited, it is only constrained by the article that bestows it and not by the other Constitutional provisions that define the powers of Congress. 

· Congress may spend to provide for the general welfare, even if no other enumerated power if being served. 

· South Dakota v. Dole: The 21st Amendment, which repealed Prohibition allowed states to control their own alcohol laws. Congress did not attempt to raise the drinking age to 21 directly, but conditioned States’ receipt of funds for highway construction on enacting this age limitation. Rehnquist writes the majority opinion and states that the spending power is not unlimited. 
· Spending Power Limitations criteria:

· It has to be for the general welfare ( but Congress can pretty much determine that.
· The condition must be unambiguous ( states must know what choice they face. 
· Must be related to the federal interest in question ( the statute might be unconstitutional if the condition is totally unrelated to the federal interest in the particular program being funded.
· Here, the Court doesn’t see a problem: the federal program funds highways, and drinking and driving causes problems on the highways. 
· Other federal provisions may provide an independent bar.
· Though Congress cannot directly regulate – pass laws – that accomplish goals of general welfare, it can use the tax and spend powers. Congress can achieve indirectly what it cannot regulate directly ( virtually established the 21+ drinking age by withholding funds. This still has to be “for the general welfare,” but very little support is required to show this. 
· There do not seem to be any 10th Amendment constraints on the Spending Power ( setting the drinking age is a state power, but Congress can influence it because in the end, states have the ultimate say. 
· O’Connor’s dissent: the law is both overinclusive – the condition would affect all people under 21, whether they drive after they drink or not; and underinclusive – those who like to drink and drive may be over 21 anyway, so shouldn’t be target drunk drivers rather than age groups.
· War, Treaty, and Foreign Affairs Powers  

· Article I, § 8, cl. 10-17: gives Congress the power to declare War, raise and support Armies, maintain a Navy, to provide for calling a Militia to execute Laws of the Union
· Article II, § 2, cl. 2: The President has the power to make treaties with 2/3 Senate approval; appoint Ambassadors
· Article VI, cl. 2: Treaties shall be the Supreme Law of the land
· War

· Woods v. Cloyd W. Miller Co.: Federal Housing and Rent Act of 1947 was a federal statute regulating rent designed to deal with the housing shortage after WWII. 
· Held: Just because the war is over doesn’t mean that the War Power ends, because Congress must still deal with the effects of war. Under the Necessary and Proper Clause, Congress can take the necessary steps to combat the effects of war, as long as the effects are the direct and immediate result of the war. 
· Treaty

· Missouri v. Holland: Since treaties are the Supreme Law of the land, Congress may carry them into effect through the necessary and proper clause. Here, the US and Canada entered into a treaty to preserve some birds who happened to live in MO. 

· Held: The President and the Senate have the power to make decisions on behalf of all the citizens of the states to do what they think is best. The only check seems to be what P and the Senate actually decide. All states have to obey. Seems like people have to count on the political checks on those 2 bodies to protect their Civil Rights.
· Reid v. Covert: Justice Black wrote re: Executive Agreements ( “no agreement with a foreign nation can confer power on the Congress …which is free from the restraints of the Constitution.” There is nothing in the Supremacy Clause that says that the supreme laws of the land do not have to comply with the Constitution. 
FEDERAL RESTRICTIONS ON STATE POWER

The Role of States in Federal Elections 

· Article I, §4: the states can choose the Time, Place and Manner of holding elections for their Congressional representatives, though Congress can at any time pass a law to change these regulations, except for the place of election.
 

· U.S. Term Limits, Inc. v. Thornton: AK passed constitutional amendment providing that House members could only serve 3 terms and Senators could only serve 2 terms—effectively did not allow names of candidates to appear on ballot. 

· Held: States cannot impose additional qualifications on their US Congress representatives, such as term limits. 

· The power to add qualifications is not within the “original powers” granted to the States and is not preserved by the 10th Amendment ( the amendment only reserves the power that the states had before, and this was not one of them. 

· The framers intended the Constitution to be the only standard for qualifications of Congress members, and the states were divested of any power to add to that ( framers desired uniformity, and not a “patchwork” of qualifications.  

· The Constitution in Article I, §4, lays down the exclusive elements of elections that the states can control ( time, place and manner. 

· Dissent: The Constitution is silent on this matter ( where the Constitution is silent on a matter, the Federal Government lacks the power and the States enjoy it.

· Basically: does reserve mean “reserve what existed at the time of founding,” or “reserve anything at any time that is not otherwise designated.” 

· Cook v. Gralike: states have no right to pass laws that give binding instructions to their representatives.

· Bush v. Gore: the states have no right to adopt non-standard vote counting procedures that violate the 14th Amendment Equal Protection Clause (One state can’t be counted differently than the rest). 

The Dormant Commerce Clause – Early Cases

· Article I, § 8, cl. 3 – The Commerce Clause
· The Supreme Court has interpreted the Commerce Power of Congress to create a self-executing restriction on state laws.
· Even if Congress hasn’t passed a statute under the Commerce Power, some state laws are unconstitutional or inconsistent with the Dormant Commerce Power.
· The Dormant Commerce Clause is only activated, and Courts can only interpret it, when Congress HAS NOT acted.
· One theory of Constitutional interpretation:
· The Constitution’s grant of the Commerce Power to Congress is exclusive, so anything inconsistent with it has to be a violation.
· However, it is not listed in Article I, § 10, which enumerates the powers denied to the States. 

· However, history seems to suggest that the framers did not intend for the states to have control over interstate commercial matters because they wanted to prevent economic warfare.

· Gibbons v. Ogden: There is no dispositive holding, but it seems that Justice Marshall is suggesting that if power is granted to one thing, it means that another thing may not have it.

· Willson v. Black-Bird Creek Marsh Co.: The Co. was authorized by the state to build a dam in order to protect the health of citizens, and W broke it trying to get his boat down the creek. He claimed that the dam was interference with interstate commerce ( navigation between states precluded. Court upheld the state law ( exercise of state police power in trying to protect health interests, not interference with commerce.

· Cooley v. Boards of Wardens: PA law required hiring of local pilots to navigate boats into port. 

· The Court upholds it: “it is the opinion of the majority of the court that the mere grant to Congress of power to regulate commerce did not deprive the State of power to regulate pilots.”  

· Seems that Court is saying that Congress’ power is not exclusive: issues that are more local may be addressed by the states, but national ones by Congress. 

The Dormant Commerce Clause – Modern Cases

· Facial Discrimination

· A state law that on its face discriminates against out-of-state interests will be in violation of the DCC.
· Philadelphia v. New Jersey: NJ had a problem with too much trash coming in from out of state, including PA, which did not have any landfills, and they passed a law saying that they would not allow any out-of-state trash in order to protect health of their citizens. 
· Held: No state can discriminate against articles of commerce coming in from outside the state solely on the basis of the product’s origin. What is crucial is the attempt of one state to isolate itself form a problem common to all. 
· Court distinguishes this law from quarantine laws because the products in those cases required destruction and were contaminated at arrival ( here, the products cause damage only after deposit, and at the outset NJ trash is just like PA trash, so no protected reason to discriminate. 
· States may also not keep products from leaving the state just because they are needed for local uses. 
· Exception to “Per Se Invalidity”” of Facial Discrimination: 

· Maine v. Taylor: Court upheld a law banning importation of out-of-state baitfish because there were threatened harms to the environment of the presence of new species of parasites, and there was no way to prevent this harm other than banning the importation
· Chemical Waste Management, Inc. v. Hunt: AL law charged extra fees for waste disposal in AL of waste generated outside of AL, but not instate waste. Clear case of favoritism on its face towards products of AL. Here, out-of-state waste is no more harmful than in-state waste ( Just like New Jersey. If AL really wanted to decrease volume of waste, they could raise fees, regardless of waste’s origin.
· Oregon Waste Systems, Inc. v. Dept. of Environmental Quality: Court struck down a differentiated fee scheme ( you can’t charge out-of-state waste producers more than in-state. 
· West Lynn Creamery, Inc. v. Healy: MA imposed a premium on all sales of milk to MA retailers, but gave these proceeds to MA farmers. Facially discriminatory ( discriminates against out-of-staters by making their milk more expensive to buy, and they support the MA farmers into the bargain.
· Court rejected the argument that this was simply an in-state subsidy that is normally Constitutional: when out-of-state funds were being used for in-state subsidies, this hurts consumers and sellers in other states
· Camps Newfound/Owatonna v. Town of Harrison: Maine had special tax exemptions for charitable organizations such as camps that served mainly ME residents. 
· Held: This is discriminatory with respect to out-of-state campers and owners of such camps as cater to out-of-staters ( statute has the effect of an export tariff. 
· The Court has also invalidated state requirements that products be processed in-state before they can be shipped out. 
· Foster-Fountain Packing Co. v. Haydel: The requirement that shrimp hulling happen in LA before shipping is “per se” discriminatory either on its face or because of a protectionist purpose. 
· Protectionist Purpose and Effect
· Purpose: Virtually Per Se Invalidity - Laws that favor local economic interests at the expense of out-of-state competitors.

· Barriers to Out-of-State Sellers: 

· Baldwin v. G.A.F. Seelig, Inc.: NY state was trying to regulate the price at which distributors of milk in NY were buying milk out of state ( States cannot regulate in such a way as to have extra-territorial effect out of the state.

· Henneford v. Silas Mason Co.: Upheld Washington law that placed a 2% tax on goods purchased in WA, but also a 2% “use” tax on goods purchased outside. Equality is the common scheme ( no discrimination. 

· Bacchus Imports, LTD. v. Dias: invalidated a tax on a particular kind of brandy that could only be made from a local root ( since HI was the only place it could be produced, there was no need for statutory language to discriminate against other states (“per se” discriminatory). Also invalidated a tax on local fruit wine ( fruit could be made other places but the purpose was to confer a benefit on local producers ( discriminatory purpose. 

· Hunt v. Washington State Apple Advertising Comm’n: Washington states places different kinds of grades on its apples because it’s known for their high quality. NC wants all apples to have only the USDA grade marked on the boxes of apples sold in NC. Here, there’s a discriminatory effect because even if the purpose was legitimate (protect customers from confusion), the result was detrimental to WA apple sales. 

· Barriers to Out-of-State Buyers 
· H.P. Hood & Sons v. Du Mond: Milk distributor bought milk in NY and distributed it in Boston. He wanted to get a license for an additional facility, but was denied because some places in NY were not getting enough milk and NY didn’t want milk to leave the state. NY says that there is no discrimination because everyone needs to apply for a license, and Π already has some operating facilities so his business will continue. 

· Held: a state may not isolate its economy for protectionist purposes ( may not deny license in order to increase milk supply in NY. This would interfere with interstate commerce because a new facility would increase Π’s supply, despite the fact that he is not limited at his other places.
· Cities Service Gas Co. v. Peerless Oil & Gas Co.: Raised price on gas did not discriminate because higher price applied to both in-state and out-of-state customers.
· Hughes v. Oklahoma: Found unconstitutional protectionism where shipment of minnows out of the state was forbidden, though one could acquire them in-state ( can’t allow some people access, but not others. (Overruled Geer v. CT)
· New England Power Co. v. New Hampshire: states may not prevent exportation of natural resources. 
· Effect: Facially neutral laws that unduly burden interstate commerce require a balancing approach:

· If the burden clearly exceeds the local benefits, the law will be struck down.

· If there is a legitimate public purpose, then it’s a question of degree

· Depends on the nature of the local interest and whether it can be promoted with less impact on interstate activities. 

· Pike v. Bruce Church: AZ required cantaloupes grown in AZ to carry special stickers. Pike had them packaged in CA where they did not place such stickers. AZ required Pike to package them up in-state. It would have cost $200,000 to package the $700,000 crop. 

· Held: Where the goal is legitimate, but its enforcement creates incidental burden on interstate commerce, it’s ok unless the burden is too great ( Depends on the nature of the local interest and whether it can be promoted with less impact on interstate activities.

· Exception – Would not be upheld now:
· South Carolina State Highway Dept. v. Barnwell Bros.: Upheld SC prohibition of trucks of a certain weight on its highways in order to protect its roads, and 85-90% of trucks at the time exceeded this limit. SC owned their highways at the time though. 

· Southern Pacific Co. v. Arizona: AZ had a limit on how many passenger cars could be on a train, which generally differed from how many other states required. This is a legitimate purpose ( prevention of accidents caused by very long trains, but has discriminatory effect ( there’s a great burden on trains coming in from all over the country: high cost of stopping to switch number of cars slows down interstate commerce significantly. Balancing in favor of the Railroad. 

· Problem with the Dormant Commerce Clause: is it causing the Court to engage in legislative activity ( shouldn’t’ Congress decide when safety hazards outweigh interests of commerce?

· Bibb v. Navajo Freight Lines, Inc.: Invalidated IL law requiring certain kinds of mud flaps on trucks as too burdensome, though a legitimate state interests of safety. 

· The “Market Participant” Exception 
· If a State is acting as a market participant, rather than a market regulator, the dormant commerce clause places no limitation on its activities.

· South-Central Timber Development, Inc. v. Wunnicke: Alaska decided to only sell timber to people who agree to process it in Alaska to try and boost the local economy, and argues that since it owns the timber, it is only another seller, like a private party. 
· Court rejects this argument, saying that processing is the next step beyond selling ( once it’s out of the seller’s hands, AK can no longer control what happens. 

· However, as a private party participant, the state could sell only to in-state buyers, and have them process it. This is like in-state tuition ( as long as state is acting like an individual in the market, they have freedom of contract.   

· Reeves, Inc. v. Stake: cited in Wunnicke, allowed SD to restrict sales of state-owned cement to in-state residents. 

· White v. Massachusetts Council of Construction Employers, Inc.: allowed Mayor of Boston’s order that required all construction projects funded by the city to have at least 50% city residents ( city acting like any other purchaser seeking to build something; not regulating for others, but setting terms for its own business. 

· Congressional Consent 
· Congress can validate laws that would otherwise be unconstitutional. 

· McArran Act of 1945: declared that regulation of the insurance business should be left to the states. Also, no act of Congress was to be interpreted as constraining the McArran Act, unless specifically related to insurance. 

· Prudential Insurance Co. v. Benjamin: NJ co. objected to a SC tax on premiums, which SC companies didn’t have to pay. This seemed pretty clearly to be discriminatory, but Court held that the McArran Act validated it. 

· (How does this work? How can Congress override a Constitution provision ( because it’s not a written one? Normally, an amendment is required.) 

· The Supreme Court can only act on the DCC when Congress has not legislated ( if Congress has legislated, then SC has to submit. 

· Metropolitan Life Ins. Co. v. Ward: A tax preference for local insurance companies is not legal under the Equal Protection Clause ( though the McArran Act allows exemption from the Commerce Clause, it does not negate the EPC. 

· Dissent: says that this is just the opposite of what the McArran Act meant to do. 

· Implications of this case are still uncertain. 

Privileges and Immunities Clause of Article IV

· Article IV, §2, cl. 1: the citizens of each state shall be entitled to all privileges and immunities of citizens in the several states.
· If you go from State A to State B, you are entitled to all the privileges and immunities of that state.  
· Bar to keep states from discriminating against out-of-staters.
· Differences between the PIC and the Commerce Clause

· PIC does not apply to corporations
· This is not waiveable by Congress ( provisions of rights, not powers.
· Standard of review falls somewhere between the DCC balancing test and CC in terms of strictness.
· PIC extends only to fundamental rights as opposed to all commercial activity. 
· There is no “market participant” exception to privileges and immunities violations. 
· United Building & Construction Trades Council v. Camden: 

· Camden wanted a certain percentage of workers on their public projects to be citizens of Camden

· The Issue: Does the PIC prohibit a practice that was permitted under the dormant commerce clause – hiring workers who were residents/citizens of the town? Three questions:

· Does the clause even apply to the regulation – does it burden one of the Privilege and Immunities protected by Art. IV?

· PIC applies to laws that are promulgated by the States, and that discriminate on the basis of diverse state citizenship.


· Basically, no state may pass a law that deprives the citizens of another state of any privileges, such as seeking a job that the residents of that state are entitled to. Same goes for police protection, etc. 

· Therefore, any law passed by a city that discriminates against citizens of another state is in violation of PIC. The fact that there are also other NJ citizens that are kept out by this law doesn’t make a difference – if anything, it makes the problem worse ( municipal citizenship is not exempt from PIC.

· Assuming the clause applies, how does PIC come to bear on this question?

· The Camden ordinance discriminates against a protected privilege, but we must see if there is a “substantial reason for difference in treatment.”

· Do such reasons exist?

· Does degree of discrimination bear a close relation to the reasons? 

· Camden claims that the reason its discriminating is to prevent grave social ills that result from lack of employment in the town ( out of state employees constitute a source of this evil.

· States are afforded considerable leeway in analyzing evils.

· Court finds itself unable to make an evaluation on this issue based on the lack of facts. Remanded for findings. 
· Supreme Court of NH v. Piper: Should residency be a requirement for practicing law even if the person passed the appropriate bar?
· No, none of the reasons but forth meet the substantiality test.
Preemption of State Law

· Where Congress exercises a granted power, the federal law may supersede state laws and preempt state authority under the Supremacy Clause of Article VI. 
· Pacific Gas & Elec. Co v. State Energy Resources Conservation & Development Comm’n: CA passed a law that declared a moratorium of the certification of nuclear plants until a determination were made by the Energy Resources Commission that there are sufficient means for disposal of high-level nuclear waste ( didn’t want to run the plants unless they could be sure that the waste could properly be disposed off. 
· Pacific Gas claimed that the Atomic Energy Act of 1954 preempted any such action by a state by declaring that the US Congress already had enough confidence in nuclear energy production to have it operate without a Commission determination ( Supremacy Clause trumps state law.
· How to determine if a federal law preempts state law?
· Express Terms: the express terms of the federal statute specify its supremacy and the legislature’s intent to control state action
· Implied Terms:  the statute is so broad as to encompass state law
· Conflict: it is impossible to comply with both state and federal law ( federal law generally wins because of Supremacy Clause 
· Field: the federal government has occupied the entire field, except for specific concessions to the states ( then we ask if the matter in question is in any way regulated by the federal government 
· Since here the regulation of nuclear power falls squarely within the field controlled by the federal government, and the law will be preempted if it was enacted solely because of safety considerations, which the federal statute has already resolved. 
· Holding: Court finds that the CA regulation was implemented for economic reasons and therefore outside the field of federal regulation. 
· Rice v. Santa Fe Elevator Corp.: State law applies unless it is preempted by Congress ( there’s a strong presumption against preemption. There must be a manifest prupose ( either express terms or:
· Field Preemption: The main question is about the purpose of Congress. This can be inferred from:
· The scheme of federal regulation is so pervasive that Congress could not have intended for the states to have a say
· Federal interest in a field is so dominant that the federal system is assumed o preclude state involvement 
· Separation of Power concerns: if Congress does not make clear what it wants, then the Court has to engage in legislative-type activity by determining what sort of federal law preempts state law.
· Hines v. Davidowitz: Conflict Test ( while no full-proof test is possible for preemption, if a state law stands as an obstacle to the full purposes of federal regulation, it must fail. This has to be evaluated on a case-by-case basis. 
· Florida Lime & Avocado Growers, Inc.: There is no preemption when you can comply with both state and federal standards. Court held that the federal USDA standard was the minimum for ripeness of avocadoes, and that the state could go beyond that because the interests in its fruit maturity regulations, not the federal interest in health regulation. You can also make a DCC argument here.
· Gade v. National Solid Wastes Management Association: plurality opinion found irreconcilable conflict between IL statutes controlling worker safety and public health and a federal OSHA regulation controlling only worker safety. Dissent disagreed, finding that there needs to be a clear showing of congressional intent to preempt a state law.
· Crosby v. National Foreign Trade Council: Court unanimously invalidated MA’s placement of restrictions on trade with Burma that conflicted with federal standards. This goes beyond preemption ( this is interference not just with federal statutes, but with Constitutional grant of powers of foreign trade to the federal government. 
SEPARATION OF POWERS

The Limits of Executive Power

· The founders purposely made the law making process as difficult as it is, making it go through both houses of Congress and the President in order to avoid despotism and to ensure that no one branch got too powerful. It is therefore problematic when the branches trespass on each other’s territory ( when are they allowed and to what extent?
· Executive Encroachment on Legislative Powers (When the President makes up his own policies and laws to follow?)

· Youngstown Sheet & Tube Co. v. Sawyer [The Steel Seizure Case]: During the Korean war, President Truman ordered seizure of the steel mills where it seemed a labor strike was about to take place because he was concerned that stoppage of production at the mills would endanger the war effort. 
· Issue: Was the President acting within his constitutional powers when he did this?
· President’s 2 sources of power: grants by Congress and by the Constitution. 

·  In this case, there was no Congressional grant of power, and Congress had specifically denied the resolution of labor dispute through seizure in rejecting an amendment to the Taft-Hartley Act.

· President asserts implied power under the Constitution ( aggregate Constitutional power, based on three arguments:

· Executive Power vested in President: he cannot be a law maker in executing the nation’s laws --> cannot allow himself to make laws that allow him to seize private property to settle labor dispute. 

· He shall take care that the Laws be faithfully executed: the president must only carry out the laws passed by Congress --> here, he is obviously making law himself, as he writes in the preamble of the order. 

· Commander in Chief of the Army and Navy: President does not have the ultimate power to take private property under a military power ( this is a civil dispute. 

· Held: 1) The President is acting outside his Constitutionally granted powers, and 2) He is encroaching on the law-making powers of Congress by enforcing policies of his own making.  

· Jackson’s Concurrence: this is widely cited and very influential

· The President’s powers is not fixed but fluctuates, depending on their disjunction or conjunction with those of Congress.

· Maximum: when P acts pursuant to an express or implied grant of Congress

· Independent power/Zone of twilight: When P acts pursuant to his own independent powers, when there is neither a grant nor a denial of power by Congress. Their powers may overlap at times ( here, the analysis of P’s power would depend much more on the circumstances at hand.

· Lowest Ebb: When the President acts contrary to the expressed or implied will of Congress – he must rely only on his own Constitutional powers minus any Constitutional powers Congress has over the matter. President can only win if the courts disable Congress from acting over the matter ( greatest degree of scrutiny. 

· Dissent: Three justices dissented because they thought that the seizure was justified as an emergency measure and in order to preserve the status quo until Congress could act. 

· Executive Authority to Make National Domestic Policy 
· United States v. Belmont: the Court sustained the validity of an Executive Agreement and held that it took precedence over conflicting state policy ( Agreement by FDR and the USSR to swap some money claims was recognized as valid under the President’s power to make international compacts with foreign nations. 
· Unilateral Executive Agreements are international agreements made by the President alone without Senate ratification.
· Unlike treaties, they do not override prior acts of Congress
· But, as with treaties, executive agreements do override conflicting state law, since foreign affairs is exclusively federal concern.
· Dames & Moore v. Regan: President Carter entered into an agreement whereby all legal claims pending against Iran would be taken out of US courts and decided at a special tribunal in the Hague. Can the President do this?
· Held: P has power to suspend claims in US courts because it is within his Constitutional authority ( while there was no express grant of such power to P by Congress, Congress had implicitly authorized such actions through history, by allowed P to settle claims with foreign powers. (Seems like the 2nd Jackson category above.)
· Limited Holding: President does not have authority to settle all such claims, but where this was necessary as a matter of foreign policy and there was implicit Congressional grant of power, he was allowed. 
· As a rule, Congress’s implied consent is only a factor ( not the deciding test. 
· Presidential War Powers

· The War Powers Resolution of 1973

· Purpose: To fulfill intent of the framers and make sure that both President and Congress participate in making decisions regarding the introduction of our troops into armed conflict.
· Procedures: P may introduce troops only when:
· There’s a declaration of war
· He is specifically authorized by statute
· There’s a national emergency because US has been attacked 
· The President must:
· In every possible instance consult with Congress before and during deployment of troops
· Submit a written report to the House and Senate within 48 hours of introducing or reading troops for conflict, detailing the reasons for this and what the Constitutional authority is
· Within 60 days of after the report, the President must stop use of troops unless Congress:
· Has declared war or given some sort of authorization to use troops
· Extended by law the 60-day period
· Congress can’t meet because of attack, the period is extended by 30 days 
· Forces abroad shall be removed by P is Congress directs that by resolution
· All Presidents have asserted that this act is not constitutional
· Congress has the Constitutional power to declare war, so the first part of the Act seems alright.
· However, once troops are committed, it seems that the President should have the exclusive power to decide when to bring them back, etc. 
· Congress has the power to “raise and support the Army,” so conceivably they could affect P’s actions by cutting off support for the Army? 
· This probably can’t come up in court because of issues of justiciability and standing. 
· Congressional Encroachments on Executive Power

· Non-delegation: Congress may not constitutionally delegate its legislative power to another branch of government. But Congress does frequently delegate broad power to executive agencies who have to enact rules to carry out their responsibilities. 
· Congress is not prevented from seeking assistance from the other branches (Touby v. U.S.) ( Broad delegation does not by itself violate the Constitution 
· INTELLIGIBLE PRINCIPLE RULE: So long as Congress lays out an intelligible principle by which the an agency or a person is directed to act, the legislative Act of Congress is allowed.
· The court has only found a violation of this principle twice:

· The Schechter Poultry case (1935): Court struck down the National Industrial Recovery Act that allowed the President to approve codes of fair competition. 
· Panama Ref. Co. v. Ryan: another NIRA provision struck down.
· United States v. Curtiss-Wright Export Corp: P proclaimed an embargo on sales of weapons to foreign countries pursuant to a Joint Resolution of Congress. 
· Held: The non-delegation is extremely weak when applied to matters of foreign affairs ( the President alone has the power to represent the US to other nations in international affairs, and this is Constitutional. 
· Whitman v. American Trucking Associations: Supreme Court decided that the standard of setting regulations at levels “requisite to protect public health” is an intelligible principle and the delegation of authority is Constitutional. 
· Issue: is the standard of “public health” too vague ( does it give the agency power that is too unlimited, and thus more than Congress can delegate?
· Formalist v. Functionalist tension: in today’s day and age, Congress can’t oversee everything ( in particular the details of implementation of its larger plans – that’s why we have administrative agencies. 
· Thomas Concurrence: Thomas thinks that the “intelligible principal” may be too broad a standard ( alright in this case, but perhaps needs to be reconsidered
· Stevens Concurrence:  thinks that we should just admit that agencies have some legislative power, and leave them be.
· Interesting Question: if Congress can delegate powers under the Dormant Commerce Clause, why not this other kind of power? Perhaps because the states already have power to set commerce laws?
· Vetoes

· Legislative Veto:

· INS v. Chadha: Under the Immigration and Naturalization Act, Congress delegated to the Attorney General the power to suspend the deportation of aliens in cases of “extreme hardship,” but reserved for itself the right to veto this decision of the AG if a House of Congress found fit. Legislative Vetoes are Unconstitutional because it violates the Separation of Powers.  

· Normally, when Congress wants to take any sort of legislative action it must go through the whole law-making process: bicameralism and presentment (to Pres.)
· If Congress wanted to override AG’s deportation after granting the Executive branch the power to suspend it, it would have to go through the legislative methods ( once Congress assigned a duty to a member of the Executive branch, it left the control of Congress, and was outside of its authority. 
· Therefore, Congress cannot reserve for itself (one house or both) the right to change a statute that went through bicameralism and presentment to get passed in the first place ( basically, Congress could just override the action of the Executive without a check.
· There are only four situations where a legislative action is not required to go through bicameralism and presentment:
· Power of House to initiate impeachments
· Senate’s power to conduct trials on impeachments
· Senate’s power over Presidential appointments
· Senate’s power to ratify treaties
· White’s Dissent: Today, the Congress grants much broader power to the Executive than they did before, and if the Congress can’t check the President, he can just act unilaterally once he’s received power. 
· Significance of Chadha: after this, all one-House legislative vetoes are void. In most cases, the 2-house legislative vetoes are also void because of lack of presentment. 
· Line-Item Vetoes: 
· Clinton v. New York: Line-Item Veto Act gives the President power to cancel several items of laws

· Any item of new direct spending

· Any limited tax benefit 
· Any dollar amount of discretionary budget authority
· P can cancel the above items if he makes the following determination:

· It would reduce budget deficit

· It would not harm national interests
· It would not impair any essential Govt. functions
· P has 5 days after the signing of the bill to veto any line accordingly, and then Congress has a chance to override that veto with a 1/2 house vote. Of course, then P still has the opportunity to override the bill as a whole ( this whole process gives P a lot of power 
· Essentially, the President can now do what normally he has to ask Congress to do: repeal a portion of an act ( this is legislative activity (he can basically negate part of the work of the representatives and insert his own opinion). 
· Also, P gets to veto parts of a duly enacted law ( too much discretion over legislature. 
· The Presentment Clause violation: the only way the P can veto according to the wording of the Constitution is through a regular veto ( line-item is not sanctioned by the Constitution. 
· As in Chadha, neither branch of government may take over and override the actions of the other. 
· Kennedy Concurrence: points to the separation of powers problems, in addition to the majority’s technical focus.
· Dissent: This is not the President exercising legislative power ( Congress is simply giving the President discretion to spend or not spend money that it has allocated, something that the President has frequently done. Since this act has to do with spending provisions, there’s no difference between the Congress allowing the President to cancel a spending item and giving him discretion not to spend it ( either way, if he doesn’t want to, he won’t spend it. 
· Scalia thinks this is not really a Line-Item Veto. 
· However, the finality of the President’s action is different from mere discretion to spend or not. 
· Congressional Control Over Executive Officers

· The Appointments Clause: 
· Article II, §2, clause 2: the President shall nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, Judges of the Supreme Court, and all other Officers of the US . . . but Congress may by Law vest the Appointments of such inferior Officers as they think proper in the President alone, in the Courts of Law or in the Heads of Departments.” 
· Superior officers ( P needs consent of Senate; Inferior Officers ( Congress can by law allow P, Courts or Heads of Depts. to appoint themselves.
· Who is an Inferior Officer? TEST: if you are under the supervision of the head of a department, then you are an inferior officer.

· Congress may NOT appoint executive officers at all!

· Buckley v. Valeo: The Supreme Court invalidated the composition of the Federal Election Commission under the Federal Election Campaign Act ( under this law, members of Congress could appoint the majority of the commission’s members who would carry out the enforcement of Congressional Legislation. Any appointees exercising significant authority pursuant to the laws (inferior or superior officers) of the US have to be appointed in accordance with the Appointment Powers of the Constitution ( Congress can’t just appropriate that power, which it does not have. 
· Removal: It has been assumed that the President may remove any subordinate executive officers from office. The Constitution is pretty silent on the issue of removal except for impeachment, which Congress has the power to initiate. 
· Bowsher v. Synar: If the budget deficit persists despite Congress’s efforts, the Comptroller General is to review the problem and come up with a plan of action and submit it to the President. But CG is a presidential appointee who is a member of the legislative branch ( Congress has power to remove him. However, it seems like he is exercising executive power in telling the President how best to carry out a plan of action. 
· This seems to enable CG to get rid of an act of Congress without going through bicameralism and presentment if someone in Congress didn’t like it ( simply talk to CG, tell him that unless he does as you say, he is going to get fired, and he can recommend to P the course of action you like. 
· This poses a Separation of Powers problem: it is a violation of the SOP for Congress to impose executive functions on an officer over whom Congress has power of removal ( the Act in question here (the Balanced Budget and Emergency Deficit Control Act) is unconstitutional. 
· White Dissent: The Court is being overly formalistic because Congress is not likely to remove CG from office because it is actually fairly difficult. But should that matter if Congress still can remove?
· Myers v. U.S.: Invalidated an Act that would limit the executive’s power to remove certain postmasters. Chief Justice Taft wrote that since it is a reasonable implication from the Exec. Powers provisions that the President has the power to chose those who can help him execute the laws, it is also a plausible implication that P’s power to remove those officers is equally essential. The unrestrictable power of the President to remove purely executive officers.

· Humphrey’s Executor v. United States: BUT the President may not remove a member of an independent regulatory agency (administrative) in defiance of restrictions in the statutory framework ( must listen to those limitations. Congress can declare limitations on the President’s power to remove agency officials in view of the function of the agency under the Federal Trade Commission Act, because the “quasi-legislative, quasi-judicial” administrative agencies are supposed to operate independently of the President and are not in any proper way executive. (Is this the 4th Branch of government: are the administrative agencies that are supposed to function independently all on their own? Creates a problem of accountability ( who do you go to with problems if there is no one power that will remove? P still has power to remove but only for specific reasons laid down by Congress in the act of creation of agency.)
· Morrison v. Olson: The Ethics in Government Act of 1978 provided for the appointment of an Independent Counsel at the request of the Attorney General, but he was to be appointed by the Judicial Branch. In addition, IC could only be removed either by AG for “good cause” or by Congress through impeachment. Is this Act unconstitutional because IC performs executive functions under AG but is appointed across branches by the Judiciary? It is NOT unconstitutional .
· Inferior Officer: IC is an inferior officer because, even though he does not seem subordinate to anyone in his course of work, he is only investigating one person at a time, his tenure is limited, duties are limited and he can be removed by the AG for “good cause” shown. This suggests that he is being overseen by someone who is a head of a department. 
· Cross-Branch Appointments: the act is not unconstitutional because Congress can, under Article II, §2, vest the power to appoint inferior officers in the President, Courts or Heads of Departments, and here the Judicial Branch appoints an inferior officer. 
· Interference with Executive Power: there is unlawful interference with the ability of the Executive to carry out its duties, and neither Congress nor the Judiciary is usurping any of that power by trying to increase its own influence: Judiciary is done once they appoint, and Congress has only incidental supervisionary duties. Even if the power of the President through the AG are somewhat limited here because AG can only dismiss for “good cause,” he still retains supervising or controlling the prosecutorial powers of the IC. 
· Scalia Dissent: This is an executive function and P should have complete control over removal. The executive control here seems “iffy” because “good cause” removal is fairly hard to execute. 
· Problems: There is no accountability for the IC ( the judges are immune from political pressures through life tenure when they appoint him, and he can be removed either by AG or by Congress. 
· Who is accountable for actions of IC is he wants to investigate the President? 
· If Congress were responsible, people could let their representatives know how they felt about the issue.
· Mistretta v. United States: Congress delegated to the Judiciary the authority to set up a sentencing commission ( a commission within the Judiciary that would determine the appropriate punishments for crimes, members of which were removable by the President for “good cause.” This seems like the creation of laws outside of bicameralism and presentment ( the laws become binding simply on the opinion of the commission. 
· No excessive legislative delegation ( there is an Intelligible Principle because Congress’s delegation of authority is sufficiently specific.
· Separation of Powers ( Congress may create an independent rule making body within the Judiciary as long as it deals primarily with topics covered by that Branch, and does not encroach onto the powers of other branches, and it does not threaten the integrity of the Judges of the Supreme Court ( the Commission only continue to rationalize what the Court does on an everyday basis.
· Scalia Dissent: The Commission is engaged in law making, and that has to go through bicameralism and presentment. This is pure legislative delegation ( creates a sort of junior varsity Congress.
· Executive Privileges and Immunities 

· PRIVILEGES 

· United States v. Nixon: During the Watergate investigation an Independent Counsel appointed by the Attorney General issued a subpoena for Nixon’s tapes, and Nixon did not want to comply with this. Does P have an executive privilege that can allow him not to comply with the subpoena based on the confidentiality of his work?

· Held: There is a presumption of an immunity or executive privilege for P when the matter has something to do with the confidential issues specifically assigned to P, such as foreign affairs, military, etc. In this case, however, P is simply being subpoenaed to turn over some information in a criminal proceeding having nothing to do with confidential national security issues but only with generalized issues, and the interest of due process of law in criminal justice overcome the presumption of privilege. 

· IMMUNITIES

· Nixon v. Fitzgerald: President was sued by a disgruntled person fired from the military, and asserted an immunity from the damages action. The Court upheld the privilege: the President may not be sued for anything having to do with the outer or inner circle of his official duties as President. This is not strictly in the Constitution, but is based on the same principle as the immunity of judges: the President should not be hampered by the specter of legal liability for decisions he makes in his course of business.

· Clinton v. Jones: Clinton sought a Presidential immunity for some unofficial conduct that took place before he became President ( simply wanted the proceedings delayed until after he got out of office, not a complete suspension. The court had to balance the general interests of speedy justice and the interest to society of embroiling the President in proceedings that may distract him from his duties in office. The court ruled unanimously that the matter must go on. 

· What about the possibility of opening P up to frivolous civil suits? Civil Procedure will take care of any frivolous law suits in the regular course of business.

· What if there is a great 

· Impeachment and Indictment 

· Can a sitting President be indicted before he is impeached?

· Generally, it seems that the independent counsels have thought not ( they reported to Congress, who had the choice to impeach. 

· Structural Problem: if P is head of executive, would he be able to oversee his own prosecution? 

· What constitutes an impeachable offense under the Constitution?

· Should there be different standards for the President as opposed to for judges? The Constitution is silent on this.

· Who decided on the impeachability of an offense? Congress generally seems to have that right, since this is both a political and a legal question. 

· Pardon Power

· There seems to be no reason why the President can’t pardon himself if he wants to. 
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