I. Introduction
A. BILL OF RIGHTS

1. Federalism and separation of powers are the means to the end goal of individual rights and freedoms.
a. Framers were concerned that the enumeration of some rights in the text of the Constitution inevitably would be incomplete and thus would deny protection to those not listed.

2. Anti-Federalists didn't think structure of the government was enough and so a compromise was reached through the agreement to add a bill of rights.

3. The Early Supreme Court held that the Bill of Rights is not applicable to the states.

a. Barron v. Baltimore (1833) – A wharf owner sued the city for ruining the use of his wharf, arguing that the City’s actions violated the Fifth Amendment’s prohibition on takings w/o just compensation.
b. Rationale: Marshall uses various arguments to find that the Bill of Rights is not applicable against the states:
i Historical argument – Bill of Rights comes from appeasement of the anti-federalists, who feared oppression by the federal government.

ii Structural argument 

a The Constitution is a pact b/w the people and the US federal government, not the states.

b The Constitution creates the federal government’s power, not the state’s (which predates the Constitution).

iii Textual argument 
a There are places where the Constitution explicitly limits the power of the states, and in doing so, specifies “the states shall …”

b A limiting clause in the Constitution that doesn’t explicitly refer to the states should be taken as just limiting the power of the federal government.

c. Counterarguments:

i The rights are mostly written in a passive voice and don’t specify against whom they are enforceable (so we should interpret them broadly to apply them to everyone).

ii The rights are “self-evident” and are truths not endowed by a Constitution, etc.  

a As natural rights, no government can take them away from you.
B. PRIVILEGES & IMMUNITIES

1. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States…

2. Slaughter-House Ruling – rendering the P & I a nullity
a. The privileges and immunities clause of 14th Amendment protects from state intrusion only the rights that exist solely because of the creation of the federal gov., rights incidental to citizenship.

i Right to vote, etc.

b. The states are, therefore, free to deny all other fundamental rights (such as right to practice your professions without interference from state monopoly law).  Slaughter-House Cases (1873) – Louisiana passed a law granting a monopoly for one corporation to maintain all the slaughterhouses around New Orleans causing butchers not protected by the monopoly to be unable to practice their trade.
i Rationale: Miller majority relies on recent history of 14th amendment (only 5 years old) to show that the purpose of the amendment was to stop discrimination and give blacks full rights as citizens, not to help white butchers practice their trade.
a This is an originalist argument based on the intent of the drafters.

ii Counterarguments:

a It’s unclear whether the court is getting the original intent right. The senator who pushed this through wanted to overturn Barron and protect the fundamental rights as defined in Corfield (there are natural law rights that belong to everyone given from God).

b The words “privileges and immunities” stated in Article 4 were interpreted in Corfield to include fundamental natural law rights.

c Grants of monopoly are opposed to the whole notion of free government and freedom.
d Majority’s interpretation makes the P and I clause of the 14th Amendment a nullity.

e It’s a strained reading of the language of the clause.

3. Application of Slaughter-House
a. The right to travel between states is a fundamental right of citizenship created by and inherent to the Union.  Saenz v. Roe (1999) – The Supreme Court stuck down a California law that allowed the state to utilize a classification system which categorizes and pays benefits to its citizens based upon their duration of residency as violating the P or I clause of the 14th amendment. 
b. Some were optimistic that Saenz would be the death of Slaughter-House, but in fact, it was merely an application of that case.

i Justice Thomas in his concurrence wanted to overturn Slaughter-House by looking at original meaning of P and I clause, despite the long standing precedent.
C. INCORPORATION

1. Since the P & I clause was held to not protect fundamental rights, courts have incorporated their application to the states through the Due Process Clause of the 14th amendment, but debate remains as to which rights of Bill are incorporated.
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2. Cardozo’s View (majority in Palko)
a. Test - the due process clause protects all rights that are so fundamental as to be implicit in the concept of ordered liberty, rights inherent in the notion of a free society.  

b. Due process does not incorporate the Bill of Rights, but simply guarantees certain rights that are necessary in the concept of ordered liberty.  
i This model draws upon the concept of natural law, but does not say these rights are enforceable b/c of God, but rather because of the due process clause of the 14th amendment.

ii The content of what is covered by due process clause is determined by history.

a  It’s a fixed set of rights – rights deeply rooted in the history of our nation and people.

iii Sometimes a right is only incorporated in only its most extreme violations.

a Problem with this – sometimes we need a bright line inquiry; this test hard to apply.

iv The right to be free from double jeopardy is generally not one of these fundamental rights, even though it is protected in the Bill of Rights.  Palko v. Connecticut – not saying that it would never be against due process, but that it wasn’t in this case.
3. Black’s View (Total Incorporation - dissenting in Palko)
a. The due process clause protects all of the Bill of Rights and nothing further.

b. Black doesn’t like the gray area of additional rights outside the Bill of Rights because that gives judges too much power to impose their own value choices.

c. It degrades the Bill of Rights to pick and choose which ones are fundamental enough.

d. The original meaning of the 14th was to incorporate the Bill of Rights (although it was originally supposed to happen through P & I clause).

e. Argument against –waters down the important rights in Bill to say that they’re all fundamental.

4. Frankfurter’s (and Harlan’s) View (concurring in Palko)
a. Agrees with Cardozo that there are fundamental rights outside of the Bill of Rights, but they envision a much larger set of rights being protected.

b. Disagrees with Cardozo & Black in that they see the rights being protected as evolving.

5. Murphy’s View (Total Incorporation Plus)

a. Due process includes all of Bill of Rights, as well as other fundamental rights.

b. Argument in Support – the framers of the 14th intended this conclusion, and the framers of the Constitution clearly thought all of the Bill of Rights was fundamental.

c. Argument against - It fastens on the states the federal concept of criminal justice to make them follow the rights exactly, when they really should have some control over their justice systems.

6. Brennan’s View (Hodgepodge of Others)

a. Brennan borrows from each of the major theories:

i Doesn’t believe in total incorporation, but the great majority of the rights in the Bill are incorporated against the states (more of BoR included here than any non-full incorp.)
ii Agrees with Black (disagreeing with Cardozo) that those rights are incorporated in full (and not that sometimes a right is only incorporated in only its most extreme violations). 

iii Due Process also includes rights not in existence at the time the Constitution was written.

7. Conservative View

a. Due process only guarantees fair proceedings, not substantive rights.

b. The due process clause doesn’t incorporate any of the Bill of Rights, because the Bill doesn’t apply against the states and nothing in the 14th amendment changes that result.  

c. This view says that if you want incorporation, a constitutional amendment must be passed.
8. The Law Today – Prevailing View of Due Process (Brennan’s View)
a. The due process clause encompasses almost all of the Bill of Rights and the ones incorporated are incorporated in full.

b. The court has shifted from Cardozo’s view (in Palko) to Brennan’s view. Duncan v. LA – The 6th Amendment’s right to jury trial is fundamental and applicable to the states.
c. Today we take incorporation for granted – it is largely ignored and simply accepted.
II. Levels of Judicial Scrutiny:

A. Rational Basis Test

1. A law will be upheld if it is rationally related to a legitimate government interest.

2. This is the minimum level of scrutiny employed by the Court.

3. The state’s goal need not be the actual purpose – any conceivable legitimate purpose is sufficient.

4. The means chosen need only be a reasonable way to accomplish the objective.

5. The challenger of the law has the burden of showing that the law does not serve any conceivable legitimate purpose or that it is not a reasonable way to attain the end.
6. The rational basis test is enormously deferential to the government and only rarely has the Supreme Court invalidated laws as failing rational basis review – Romer v. Evans, City of Cleburne v. Cleburne Living Center
B. Intermediate Scrutiny

1. A law will be upheld if it is substantially related to an important government interest.
2. The government’s objective must be more than just a legitimate goal for government to pursue
a. The court must regard the purpose as important.
3. Intermediate scrutiny is used in evaluating laws involving gender discrimination, discrimination against nonmarital children, discrimination against undocumented alien children with regard to education, and regulation of commercial speech and of speech in public forums.
4. The government has the burden of proof under intermediate scrutiny.
5. An unresolved question concerning intermediate scrutiny is whether less restrictive alternative analysis ever should be used for intermediate scrutiny.

a. The cases are conflicting, although it is clear that, at the very least, the means must be narrowly tailored to achieve the goal when intermediate scrutiny is applied.

C. Strict Scrutiny

1. A law will be upheld if it is narrowly tailored and necessary to achieve a compelling government interest.

a. The law must be shown to be necessary as a means to accomplishing the end.

b. Requires proof that the law is the least restrictive or least discriminatory alternative.

i If law is not least restrictive alternative, then it’s not necessary to accomplish that end.

2. Under strict scrutiny, the government has the burden of proof, so the law will be struck down unless the government can show that the law is necessary to accomplish a compelling government purpose.

3. Strict scrutiny is used when the court evaluates discrimination based on race or natural origin, generally for aliens (although there are exceptions), and for interference with fundamental rights such as the right to vote, the right to privacy, and interference with freedom of speech.

D. Criticisms of the Levels of Scrutiny

1. Critics argue both that the levels of scrutiny are not descriptively accurate because there are more than just three levels of review and that they are not normatively desirable.

a. On a descriptive level, the criticism is that there actually is a spectrum of standards of review and not just the three levels of scrutiny.

i The argument is that in some cases where the court claims to use rational basis review, it’s actually employing a test with more bite and not the very deferential rational basis test.

ii Likewise, the claim is that in some cases intermediate scrutiny is applied in a very deferential manner, and in some cases it is applied in a much more rigorous way.

iii Also, there are instances where the court has formulated alternative tests, such as the undue burden test for evaluating government restrictions on abortion.

iv The overall claim is that although the court articulates three rigid tiers of review, the reality is a range of standards.

b. On a normative level, the criticism is that the levels of scrutiny are undesirable and that they should be replaced by a sliding scale approach.

i The argument is that the court should consider factors such as the constitutional and social importance of the interests adversely affected and the invidiousness of the basis on which the classification was drawn.

ii The claim is that under the rigid tiers of review the choice of the level of scrutiny is usually decisive and unduly limits the scope of analysis.

iii Those who advocate a sliding scale believe that it would lead to more candid discussions of the competing interests and overall better decision making.

III. Substantive Due Process

A. “…nor shall any State deprive any person of life, liberty, or property, without due process of law…”

B. Background
1. While it may seem nonsensical to have substantive process, this is required because the Slaughter-House Cases took away the option to incorporate through the P & I.

2. However, even before Slaughter-House, the law had recognized substantive due process.

a. Wynehamer vs. People (1856) – a statute shouldn’t be considered due process of law if it strips people of their fundamental rights.
b. Dred Scott (1857) – no amount of legislative/ judicial process can take away substantive rights.
C. Lochner v. New York (1905)
1. The court applied strict scrutiny (though claiming to apply rational basis) to strike down a law creating maximum work hours for bakers as violative of the workers freedom to contract.
2. The job of the judiciary is to protect rights from the tyranny of the majority.  
a. The Court won’t defer to the legislature (rational basis review) but will see it as the job of the courts to step in (strict scrutiny).
b. State offers three justifications for the law: that it’s a valid labor law, public safety law, and health regulation.
i The court does not find any of these compelling. 
3. This ushered in the Lochner Era where the Court would strike down laws it viewed as unnecessary
a. But see Mueller v. Oregon (upholding law creating maximum work hours for “weak” women)
b. This opinion deflates the progressive labor and product food and safety movements.

4. Harlan’s Dissent
a. Would have applied rational basis review and thinks the court is engaging in judicial activism.

5. Holmes’ Dissent
a. It is settled by previous decisions that the right to contract can be trumped.

b. There is no constitutional right to contract and the court perverts the concept of ordered liberty in adopting the theory of economics (Laissez Faire) as the basis of a decision.
i It is for the democratic system to decide what economic system it will be governed under.

6. Possible Criticisms of Lochner:
a. There is no such thing as substantive due process 

i Doing this would claim there is no incorporation (No Justice has gone this far)

b. Substantive due process exists, but it only includes the Bill of rights.  
i Lochner is trying to protect a right that isn’t anywhere in the Bill of Rights.

ii This is Black’s position as to the scope of the due process clause. 

c. Liberty of contract is one of the fundamental rights protected by the due process clause, but the courts have to be more deferential in protecting those rights to ensure that the people determine those rights and not the justices.

d. There are rights that go beyond bill of rights, but no, freedom to contract is not one of them.
e. This is judicial activism by unelected judges substituting their values for those of popularly elected legislatures to protect rights not expressly stated in the Constitution.

f. This Court is inconsistent in its application, applying maximum hours to miners but not bakers.

D. Modern Economic REgulation
1. In Nebbia the Court (5-4) applied rational basis, using the standard Lochner claimed to be applying.  Nebbia v. New York (1934) – A grocer, convicted for selling milk at prices below the legislatively-mandated minimum price challenged the constitutionality of the regulation.
a. The Court said the government can apply whatever economic standard it wants.

b. But the same year Nebbia was decided, the Court decided another case the other way.

c. It was clear the Lochner era would continue, as the Court continued to aggressively enforce the commerce clause striking down statutes.
2. The Country was moving away from Laissez Faire and towards regulation because of the Depression
a. Roosevelt was being elected on a progressive platform to bring about a governmental solution to the economic crisis, but the Court stood in the way.

b. Roosevelt’s fireside chat proposed a court-packing plan to end the Lochner Era.

3. In West Coast Hotel, Roberts provided the switch in time to save nine – the Lochner era was over.
a. The liberty of contract must yield to rational judgments trying to protect morals, health, etc. 
b. The Court will no longer be in the business of assessing the legislation as before.
4. Williamson v. Lee Optical (1955) cements the end of Lochner – An optician challenged a state law that prohibited opticians and others who were not optometrists or ophthalmologists from dispensing lenses without a prescription.
a. Court applies an extremely deferential imaginary rational basis review.

i It is enough that there is a particular evil at hand and it might be thought that the particular legislative measure was a rational way to correct it.

ii Even if there is no evidence the legislature was motivated by or even aware of the benefits, the court will not strike it down.
a Court doesn't care and doesn't ask what the real reason was for passing the law.
b. The Court hasn’t struck down a state/federal law for violating liberty of K since the fireside chat.

E. Carolene Products Fn 4
1. Deferential rational basis review is acknowledgment of the anti-democratic nature of the Supreme Court and judicial review in general, but there are dangers to absolute democracy.
2. In United States v. Carolene Products (1938) decided at the end of the Lochner era the Court notes:

a. Courts will generally be deferential to legislature, except when: 

i legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten Amendments, or
ii legislation restricts the political processes which can ordinarily be expected to bring about repeal of undesirable legislation, or
a Examples - restrictions upon the right to vote, the dissemination of information, interferences with political organizations, prohibition of peaceable assembly
iii legislation is directed at particular religions, or
iv legislation is directed against discrete and insular minorities which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities. 
F. Privacy and Contraception
1. The court has broadly defined the term “liberty” in the due process clause to protect basic aspects of family autonomy that will only be infringed upon if strict scrutiny is met.  Meyer v. Nebraska (1923) – court found unconstitutional state law prohibiting teaching in school any language except English.
a. These liberties include the right to marry, the right to custody of one’s children, the right to keep the family together, and the right to control the upbringing of one’s children.
b. Similarly, the Court struck down an Oregon law requiring children to attend public schools – Pierce v. Society of Sisters (1925)
c. Criticism – What differentiates these cases from Lochner?
i Holmes dissents in Meyers on the ground that this case is no different than Lochner and this is just another example of judicial activism.
a The court may think this is fundamental but the framers didn't think it needed to be put in the Constitution, and clearly the people of Nebraska didn't think so either.
ii FN 4 suggests these are the types of cases subject to higher scrutiny.
2. Griswold v. Connecticut (1965)

a. Strict scrutiny will be applied where there is a fundamental right to be protected.

b. In Griswold, the court must address whether the right to privacy is one of these fundamental rights through three related questions.
i What is the Constitutional source of this right to privacy? 
ii Should the court be protecting fundamental rights that aren’t explicitly in the Constitution?
iii How should the court determine which nonenumerated rights are so fundamental and entitled to judicial protection?
c. Source of right to privacy:
i Douglas:

a This right is found within the penumbras of other rights.

1. This right is not found through substantive due process.

2. The scope of the right to privacy is broader than the text of any one amendment but falls within the spirit of the amendments as a whole.

ii Goldberg, Warren, Brennan:

a The 9th amendment demonstrates that due process includes fundamental rights that are rights outside the bill of rights.
1. The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.
b This isn’t to say the 9th is incorporated, but rather that due process itself has broader rights than simply those listed in the bill of rights.
c To determine what other rights are fundamental, judges look to the “traditions and collective conscience of our people” to determine whether a principle is “so rooted there as to be ranked as fundamental.”
iii Harlan:

a The right to privacy is protected by substantive due process.
iv Black & Stewart (dissenting):

a There is no constitutional right to privacy.

b Due process only protects the specific rights (not penumbras) enumerated in the bill of rights.

c This is Lochner all over again, but with individual rights instead of economic ones.

d. Should the Court be protecting rights not explicitly found in the Constitution:
i Arguments to do so
a The founders wanted the Constitution to protect other rights, which is why the 9th was included, to make sure the enumeration of right wasn’t taken to be the complete list.

1. These rights were specifically intended and understood to be a part of the Constitution itself.

b Remember the Bill of Rights was seen as unnecessary by the Federalists who viewed the government as one of limited powers.

c Shouldn’t read the 9th amendment in a way that makes it a nullity.
ii Arguments against doing so

a Don’t want the judges engaging in judicial activism.

b The political process will protect these rights by preventing extreme laws from passing.
e. How should the Court determine which nonenumerated rights are fundamental:
i Justice Douglas, says to the extent that there are unremunerated rights, what the court looks for is the penumbras articulated in the core of the bill of rights, and look for rights that emanate naturally out of the bill of rights.
ii Justice Goldberg proposes to protect from judicial activism by using history to limit the fundamental rights that are rooted in the traditions of our people.
iii Justice Harlan says due process is the balance society strikes between the needs of individual liberty and those of society and this changes over time.
a Doesn't account for the possibility of change, and our rights will be forever frozen in 1791 against the federal government and 1868 against the states.
b The listed ones will always be fundamental unless amended, but others can grow and change over time.

1. But then doesn’t the mere existence of a law show what our value have changed to and that therefore there is not a fundamental consensus in our society to protect the use of contraception?
f. Holding of Griswold:
i The majority opinion is narrowly written and what is bothering the justices is the right to privacy in the marital bedroom.

a All the justices note that this right wouldn’t apply to unmarried couples.

b Note – law restricting the ability to purchase wouldn’t necessarily fall under this opinion.
3. Eisenstadt v. Baird

a. In Eisenstadt, the court recognized a right to purchase and use contraceptives based on a right of individuals to make decisions concerning procreation.
b. Brennan says that the right of privacy is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.
c. The court extended Griswold recognizing a right to control reproduction as a fundamental right.  
d. Eisenstadt also is significant in recognizing a right for unmarried, as well as married, people and in protecting distribute contraceptives as well as to use them.
4. Roe v. Wade

a. Attack on the Texas abortion laws-typical of those adopted by most states-making it a crime to procure an abortion except by medical advice for the purpose of saving the life of the mother.
b. There is a substantive due process right to privacy and personal autonomy that includes a woman’s right to have an abortion.
c. Rules coming from Roe 
i In 1st trimester - state can’t regulate abortion at all, not even to make it safer/more sanitary.

ii Around 5-6 months - state can regulate, but only to protect the health/safety of the mother.  

iii After point of viability - state can regulate to protect interests of unborn child. 

a This includes prohibiting all abortions, as long as there is an exception where the health/life of the mother is in serious jeopardy (and therefore mother’s right to protect her own life will outweigh the state’s interest in the fetus.) 

d. Rationale (court answers two primary questions):

i Does this law infringe upon a fundamental right?
a Court says yes, this fundamental right is found in substantive due process of 14th Amend.

1. Note how court is not using “penumbras” rationale of Griswold majority.

b You have a privacy right to matters related to family, marriage, procreation, and kids.

1. Where does this right come from?

a. Griswold only talked about sexual intimacy in the bedroom.

b. Court focuses on other precedents which extended Griswold, such as Eisenstadt, which began to talk about the privacy right much more broadly (not just marital intimacy).
c. Black’s opinion is cursory in acting like it’s very clear that this right exists.

2. Dissent – this is Lochner all over again.
ii If so, does this law survive strict scrutiny?

a Texas’s justifications for the law

1. State’s interest in protecting potential life
2. Health of the pregnant woman

b Narrowly tailored 

1. This law is narrowly tailored because there is no other way to protect these interests.

c Compelling Interest
1. State’s interest in Protecting Potential Life
a. Court says that the state’s interests aren’t compelling right away, but become compelling at the point of viability, where the state has a compelling interest to protect the right of the fetus.  

b. Court doesn’t want the states to be able to pass laws substituting their moral notions about when life begins, etc.  
c. Problems with Viability Line

i. If court believes that state has a right in protecting the potential life of the fetus, then distinctions based on point of viability are illogical.

ii. If state’s interest in protecting potential life is compelling (which court thinks it is at least somewhat) then it should be compelling in the beginning as well. 

iii. Pro-choice supporters worry about the viability line as technology improves to allow a baby to live outside of the womb earlier, diminishing right to abortion.
iv. Note – it would make more sense to be protecting actual life (see below).

2. Health of the Pregnant Woman

a. The court says that the interest of the health of the woman becomes compelling only at the point when the risk of abortion is greater than the risk of child-birth.

i. This occurs near the start of the second trimester.

b. Problems with this Line

i. This reasoning prohibits any state regulation whatsoever up until that point, even if the state’s regulation would just be trying to make the procedure safer.

ii. But the state’s interest in making the procedure safer should be a compelling interest at any point in the pregnancy.  

iii. This is one of the most heavily criticized aspects of Roe, seeming to stem from Blackmun’s dislike of the government interfering with health-care.  

iii Clash of absolutes - Two powerful beliefs that cannot yield to the other and country is split.  

a Judicial Balancing - The court doesn’t want to just leave it to democracy, b/c one side will narrowly win that debate and absolutely crush the other side (or is that ok?).  

1. Argument that court shouldn’t be making constitutional law by balancing the interests and splitting the difference, instead of drawing strict line to say that it is a fundamental right.

2. Strict scrutiny isn’t supposed to be about balance; it’s supposed to be an all-or-nothing thing. 

a. If the interest is compelling, the state can regulate.  

b. Either the right wins, or the state power wins.

b Rehnquist’s objection – this complicated trimester formula has the feel of legislation.

iv Interest in Protecting Actual Life?

a Court’s framework would have made more sense if the state’s interest was in protecting actual life.  

b Quickening point – at 5-6 months when the baby actually can live outside womb. 

c Thus, the tripartite framework would have made sense.

d Court was unwilling/afraid to take this position because it had an overwhelming desire to not take any position on when the point is that the fetus becomes a human life.

5. From Roe to Casey
a. Following Roe, antiabortion legislatures enacted numerous regulations to increase the difficulty and cost of obtaining an abortion, and nearly all of them were struck down by the court.

i The only regulations allowed to stand dealt with restrictions on abortions for minors and limitations on public abortion funding.

b. By the 1990s, the change in the composition of the Supreme Court raised questions as to whether Roe would be overruled.  
c. In 1989, in Webster v. Reproductive Health Services, four justices seemed poised to overrule Roe, attacking the trimester distinctions used by Roe to balance the rights of the mother and the state’s interest in protecting the fetus.
6. Planned Parenthood v. Casey

a. Facts: In Casey, the court reconsidered Roe even though the PA law before the court did not prohibit abortions.  Rather, the PA law regulated them by creating a 24-hour waiting period for abortions, requiring physicians to inform women of the availability of information about the fetus, requiring parental consent for unmarried minors’ abortions, creating requirements for reporting and record keeping, and requiring spousal notification before abortions 

b. The essential holding of Roe v. Wade should be retained and once again reaffirmed and a law which places a substantial obstacle in the path of a woman seeking to exercise her right to an abortion is constitutional as an undue burden.

c. What are the doctrinal rules governing abortion under Casey and do they make sense?
i The court reasserts that there is a substantive due process right, and that includes right to abortion, but it’s not absolute.

ii Court comes back to the idea of viability, somewhere around the 6th month mark and says that after viability and before birth, the state can preclude abortion outright, except when the life or health of the mother is at stake.

iii Justification for Viability Line - Roe gave us no reason why viability was the line after which the state could prohibit abortion, yet Casey does explain why:

a At that point (viability) there is another life (an independent, actual second life) whose interests are in play, and there was not an actual second life up until that point (at least not a life that the law is going to recognize as an actual one).  

b Therefore, the state’s interest in protecting actual life kicks in at the point when the fetus is viable outside of the womb. And that interest allows the state to severely regulate and preclude abortions, except when necessary to protect health/life of the mother.

iv Changes from Roe - The court is being explicit in saying that the state’s other interests (protect potential life and state’s interest in protecting health of the mother) are viable and the state can regulate to protect them up to the point of viability, although it has to consider the countervailing interests on the other side.  

a There is no line being drawn anymore on the first trimester because Casey recognizes that the state’s interests are valid from day 1.

1. This is different from Roe, which set up the 3 trimester rules.

v Undue Burden Test - Therefore, the state can regulate to protect these interests (from day 1) so long as they do not cause an undue burden on a woman’s right to have an abortion.

a The court implements the undue burden test, which is in between SS and RB.

b The undue burden test involves balancing of interests (Roe claimed to have been doing strict scrutiny when really it used more of a balancing test as well).

c Undue burden is placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.
d Undue burden test looks at the specific facts before the court to see if it’s an UB.

e The court won’t use strict scrutiny here, even though this is a fundamental right, because of the uniqueness of the abortion issue in that it pits two fundamental rights against each other.

1. Note – only 3 voted for undue burden, 4 for RB, and 2 for SS.  So UB wins since it is the narrowest out of the ones who would keep abortion right.

vi Applying Standard to PA Regulations

a 24 hr. waiting period between seeing the doctor and actually receiving the abortion
1. It is permissible because it does not amount to an undue burden.

2. State’s justification - Trying to discourage woman from having the abortion.
3. The court is saying that discouraging someone from exercising a fundamental right is not an undue burden; but prohibiting them from doing it would be an undue burden.
a. Court seems to be looking at the specific facts of the case before it to say that here, it was not an undue burden.

b. There would be an argument, however, that it is an UB if in rural, poor area, etc.

b Spousal notification before receiving an abortion
1. The law includes a bypass procedure, allowing a woman to avoid this requirement of spousal notification if she provides a signed statement saying her husband is not the father of the child, or he can’t be located, or the pregnancy was the result of a spousal sexual assault that she has reported to the authorities, or if she believes she will suffer bodily harm if she tells her husband she is pregnant & getting an abortion.

2. Court finds that this IS an undue burden.

3. Court says there are detailed factual findings here, expert testimony, etc, all showing that the potential for severe domestic abuse (including psychological abuse not covered by bypass provision) is a serious risk for women when they have to inform their husbands.

4. Here, unlike in Roe, is much more of a recognition of the women’s rights issue.

5. State can’t force woman to tell her husband, because that would prohibit women from getting abortions by giving the husband a spousal veto.
d. Was the court correct to invoke doctrine of stare decisis when refusing to overturn Roe?
i Court relies on stare decisis, explaining that liberty has no refuge in a jurisprudence of doubt.

ii There is reliance on Roe on a cultural level - people have formed relationships with the knowledge that they would be able to have an abortion if they needed to.
iii Majority holds that in big blockbuster cases like this, it would undermine the court’s legitimacy in the eyes of the nation to change their ruling.
iv Counterpoints

a Stare decisis is usually invoked in cases of commercial law or cases involving interpretation of statutes, where there have been huge reliance costs and it would be wasteful to change now.

b If the court misinterprets a statute, the Congress can just change the statute and overrides the court; but if the Court misreads a fundamental constitutional right, only the court can fix it, so reliance on stare decisis is improper.

c We overturned other cases when we realized they were wrong (Plessy, Lochner), so the court should do the same thing here.  

1. Court responds that this is different from Plessy or Lochner because we came to learn through cultural experiences that the factual predicates in those cases were wrong.

a. Plessy - idea that the blacks weren’t stigmatized by this; Lochner – factual predicate that management doesn’t have overriding power in labor negotiations.

d You claim to use stare decisis but the burden test was changed from SS to UB.

1. Plurality responds that they are maintaining the core of Roe.

7. Stenberg v. Carhart

a. In Stenberg, the court expressly adopted and applied the undue burden test in declaring a state law unconstitutional that prohibited partial birth abortions
b. The undue burden test has an internal tension as Casey says both that the state cannot act with the purpose of creating obstacles to abortion and that it can act with the purpose of discouraging abortion and encouraging childbirth.

c. The court implied that an undue burden exists only if a court concludes that a regulation will prevent women from receiving an abortion.

d. Despite the ambiguities, Casey is clear and emphatic in reaffirming that states may not prohibit abortions prior to viability and that states may prohibit abortions after viability except where necessary to protect the woman’s life or health.
G. INTERPRETING RIGHTS: NARROWLY VS. BROADLY
1. Michael H v. Gerald D – The court ruled that a state may create an irrebuttable presumption that a married woman’s husband is the father of her child even though it negates all of the biological father’s rights.  
2. Rationale:

a. Scalia writes majority articulating narrowly whether the Constitution grants a man the right to participate in the life of the child he alleges is his son, even though the child is born to a woman who is married to another man.

b. Scalia looks to tradition and history to claim that there is no right for a man to claim fatherhood of a child when the woman is married to another man.

c. Brennan dissents because he takes a broader view of the issue, looking at whether a parent has an interest in playing a role in the life of his child.
d. How you set the level of generality will often dictate the answer – You can define any right so broadly that it must be protected; or you can define it so narrowly that it just can’t be protected.  

3. Differences between Majority and Dissent
a. Scalia defines the right with less generality and more specificity before he determines if it is protected by the Constitution.  

i Scalia is an originalist and thinks that the result should be the same today as it would have been if this question had been brought in 1791.  

ii Scalia says this view is better because it is more limited, whereas Brennan’s view is too subjective (allowing you to make up a level of generality to achieve any goal you want).

b. Brennan looks at the right in the most broad sense before determining if it’s protected.

i Brennan is a non-originalist who believes that the Constitution means the same thing today, yet in 1791 it has been imbued with the flexibility to evolve over time.

ii Argues that Scalia’s approach is not consistent with precedents (mostly broad rights).
iii Says that narrow levels of generality would freeze our rights as they were in 1791 even though the values underlying those rights would seem to extend to new rights today.

iv It is only in stepping back in levels of generality that our rights can expand from Griswold to Eisenstadt to Roe.

v Define the level of generality by inferring the underlying principles in the case law and applying those principles to new cases.
a Therefore, you can’t take Griswold to say you have the right to do anything you want, because that would be beyond the underlying principle in the case.

H. SEXUALITY

1. Bowers v. Hardwick

a. The court’s first plenary consideration of the issue of a right for privacy for sexual conduct arose in Bowers, a case involving a Georgia sodomy law.

b. The court (5-4) upheld statute as it applied to homosexual sodomy, defining the issue narrowly as to whether Constitution confers a fundamental right upon homosexuals to engage in sodomy.

c. The court found that proscriptions against that conduct have existed since the founding of our nation and that the right was not fundamental within the court’s precedents under the due process clause of Pierce, Meyer, Skinner, Griswold, Eisenstadt, and Roe.

d. In dissent, Justice Blackmun argued that the right in question had been defined too narrowly, that the issue actually was the right to be let alone and that privacy rights must be protected because they form so central a part of an individual’s life.

e. Justice Stevens also dissented, emphasizing that the Georgia sodomy law prohibited sodomy against all citizens, married or unmarried, heterosexual or homosexual and if the law was being used to target only a subset of the population then the state must justify its application of the law under heightened scrutiny.
2. From Bowers to Lawrence
a. Bowers was quickly overruled in Lawrence v. Texas.

b. Justification for Not Using Stare Decisis from Bowers to Lawrence (compared to Roe-Casey)
i Legal Landscape

a Bowers didn’t fit within precedent and actually made a mockery of precedent.
b Bowers defined the right very narrowly, which was inconsistent with other cases that had been affording autonomy in decisions of procreation, marriage, etc.

ii Underlying Facts

a Bowers relied on the notion that historically gay sex had been criminalized, but it really hadn’t been singled out until the 1970s.

b Justices in Bowers didn’t really understand homosexuality and viewed it in just deviant behavior engaged in out of hedonistic desperation.

iii Reliance

a Kennedy says there has been no social reliance, but Scalia says there has been reliance on the notion that the state can criminalize activity deemed to be immoral.  
iv Societal Values

a According to the court, despite Bowers, our values in regard to homosexuality and sexual freedom generally have changed, undermining the continuing vitality of Bowers.

b They note that portrayal in entertainment (such as tv, music, and movies) has changed.

c Only half as many states continue to criminalize the activity, and five states have rejected Bowers in interpreting their own state’s due process clauses.

d Many government jobs in Fortune 500 companies provide benefits for gay partners.

e There are openly gay law partners and judges

f Criticisms of the Court’s View of Societal Change

1. It’s only been 20 years. 
2. Hollywood doesn’t reflect the values of middle America.
3. Unlike segregation, there are still politicians who will openly say that they don’t support gays.

4. Many Americans believe homosexuality is wrong (2002 poll –51% agreed)
3. Lawrence v. Texas (2003)
a. The court overturns TX sodomy statute as violating the right to liberty under due process clause.
b. The court is thus overturning Bowers and holds that the due process clause protects the liberty of people to enter into intimate conduct with another person in the confines of their homes.
c. The court is unclear as to what scrutiny it is applying and is unwilling to say that there is a fundamental right at issue.

i Some see this as libertarian thinking – that you have the right and it is the state that has to defend the intrusion; others see it as a move towards more of a balancing test.

ii This case seems to fit in well with the Griswold line of cases recognizing these rights to privacy and personal autonomy.

d. The state can’t justify its intrusion into liberty in this situation.

i State says its interest is in maintaining traditional societal morals. 

ii Court says that’s not sufficient to trump the rights of gays and lesbians.

e. Should the state be able to regulate based on morality?

i Scalia says democracy defines what is moral and what behavior is ok.

a For example, large parts of the criminal code regulate (fornication, bigamy, adultery, etc) in the name of societal morality.

b While the harm might not be immediate, as in murder, some (Rick Santorum) argue that it will come and be just as destructive in the aggregate (where do you draw the line?)  

f. Who gets to decide what is moral?

i Scalia views this as a question of court vs. government, and says the court shouldn’t decide.

ii Majority sees this as being government vs. individual and the government can’t tell you what to do if the individual isn’t causing immediate harm.  

g. Criticisms of Lawrence

i Where does it end? Sodomy, bestiality, polygamy, prostitution, adultery, incest…
ii Lawrence only applies to consenting adults, but what about prostitution or polygamy?

I. RIGHT TO DIE

1. Cruzan v. Director, Missouri Dept. of Health

a. Cruzan suffered severe head injuries in car accident and was in persistent vegetative state with virtually no chance of her regaining consciousness.  Her parents wished to terminate food and hydration and thus to end her life, but the state intervened to prevent this.

b. The court held that competent adults have a constitutional right to refuse their own medical care, and that the state may choose to defer only to the wishes of the patient, and not their family.

c. Rationale:

i First, the court said that a constitutionally protected liberty interest in refusing unwanted medical treatment may be inferred from prior decisions.

a Only Scalia expressly rejected such a right, saying that the court has no business in this field because American law has always accorded the state the power to prevent suicide.

ii The second major aspect of the holding was that a state may require clear and convincing evidence that a person wanted treatment terminated before it is cut off.

iii Finally, the court said that a state may prevent family members from terminating treatment for another.

a The right to end treatment belongs to each individual.
b There is no automatic assurance that the view of close family members will necessarily be the same as the patient’s would have been had she been confronted with the prospect of her situation while competent (they might be financially/emotionally motivated).
c Therefore the state may choose to defer only to the wishes of the patient.

d. Cruzan left many questions unresolved.

i First, Cruzan did not articulate a level of scrutiny to be used in evaluating governmental regulation of personal decisions concerning refusal of medical treatment.

ii Second, Cruzan did not resolve what is sufficient to constitute clear and convincing proof of a person’s desire to terminate treatment.

a The court implied -  written living will is ok; oral testimony might not be ok.
iii Third, Cruzan did not address the situation where a competent person designates a surrogate or guardian to make the decision concerning terminating life-saving treatment.
2. Washington v. Glucksburg

a. A Washington law made it a criminal offense to cause or aid another person to attempt suicide.
b. A statute denying assisted-suicide will receive rational basis review because it is not a fundamental right protected by the due process clause.

c. Majority Rationale
i There is a long history prohibiting suicide and assisted-suicide, and therefore, this is not a fundamental right.

a This is Scalia’s methodology of determining fundamental rights, and it’s the same methodology that is used in Bowers.
b This type of methodology of narrowly interpreting historical rights was advocated by Scalia in Michael H.
ii Kennedy and O’Connor both join majority even though Kennedy wrote Lawrence and O’Connor wrote Casey.

a Both of those cases used a completely different methodology.

d. Steven’s Concurrence (in judgment)

i Sees the right at issue as autonomy and how to choose the circumstances of your own death.

ii In his opinion, the law sweeps too broadly and would be invalid in some circumstances.

e. Souter’s Concurrence (in judgment)

i Disagrees with methodology used, and instead would employ an evolving rights methodology similar to Griswold.

ii However, in this case the state’s interest is compelling.

a Souter does not focus on the state’s interest in protecting life, but instead on protecting against involuntary suicide – an interest in avoiding accidental or even malicious deaths.

b Souter says that interest is much more compelling and is sufficient to override the individual’s fundamental right to choose the timing and details of their own death.

f. Bowers and Glucksburg are outliers in the narrow historical methodology that they use.

J. AFFIRMATIVE SUBSTANTIVE DUE PROCESS

1. We have seen that the state cannot deny you fundamental rights under the due process clause.

2. Another issue altogether, however, is whether the clause creates affirmative rights through which the government must provide protection.

3. The court has yet to extend substantive due process to reach affirmative rights.  DeShaney v. Winnebago – Δ beat his son to retardation, and social services knew that this was going on but did not stop it.  Mother sues state for violating son’s substantive due process and court holds that the state does not have an affirmative duty to act.
4. Roosevelt advocated for a second bill of rights supplying affirmative rights.
a. Many European countries have affirmative rights to healthcare and education.

b. One could wonder what would happen if our government decided to eliminate education.
IV. Equal Protection

A. “…nor deny to any person within its jurisdiction the equal protection of the laws.”

B. Rational Basis
1. A statute that regulates economic rights will survive an equal protection challenge if there is a rational relation between the challenged classification and the purpose of the statute.  Railway Express Agency v. New York – Shipping company was convicted for violating city ordinance prohibiting the rental of advertising space on the side of trucks.
2. A law can be over-inclusive or under-inclusive and still survive rational basis review.

a. The regulation can chip away at a problem and not attempt to get rid of all evils as long as the law on the whole advances the government’s interests.

b. As long as they can think of some hypothetical reason why the legislature chose to treat the groups differently the law will survive.
i This is extremely deferential to the legislatures.
3. Jackson’s Concurrence
a. Jackson believes that the highly deferential treatment for substantive due process is required because if a law is struck down it is taken away from the legislative process and democracy.

b. Laws struck down for equal protection issues, on the other hand, only require the legislature to fix the law and make it more fair, but don’t take away the power to legislate the issue.
c. Equal protection means treating similarly situated things equally, unless you can articulate why.
i If the state can't articulate a rational, sensible reason why it drew the line where it did, the law should be struck down.
d. We should require the laws be fair so that the legislatures don’t claim to be chipping away at a problem when they are really just passing arbitrary laws.
4. The Court, leery of Lochner, doesn’t adopt the stance advocated by Jackson.

C. racial segregation
1. We know the 14th amendment designed in part to do away with the black codes (law imposing mandatory labor contracts for blacks) and stop race discrimination.
a. This concept was reiterated in the Slaughter-House Cases 

2. In Strauder v. Virginia (1880) the court noted that equal protection does not mean all people have to be treated equally – but just that discrimination can’t be based on race.

3. Laws that discriminate on the basis of race will be subject to strict scrutiny.  Korematsu v. United States – Japanese-Americans ordered to detention centers and those who didn’t go were arrested.
a. This law survived rigid strict scrutiny because of the impetus of WWII.

b. This case established SS for racial discrimination and is the only case that has survived SS.

c. People cite this for the fact that it might be okay to detain Muslims/Arabs.

d. Murphy’s Dissent
i He did not believe that the government’s purpose here was really a compelling one, but rather that the law was enacted out of racial prejudice.
a It was motivated by racial assumptions about the Japanese.

ii The law is not narrowly tailored as it is both over-inclusive and under-inclusive.
a Over-inclusive because the vast majority of Japanese American's were not loyal to the emperor of Japan.

b Under-inclusive because it only applied to Japanese Americans, though we were at war with Germany and Italy but they weren’t rounded up, even though some were traitors.
e. Jackson’s Dissent
i The Court shouldn’t uphold the law simply to defer to the military’s decision.
ii When the military responds during war, the Court has to step back because if the law is reviewed in the middle of a war it will need to be sustained, setting bad precedent.
a One wrong has already happened, the court shouldn't confound that wrong by saying it was constitutional - it may have been necessary or prudent, but don't call it constitutional.

b The Court can't avoid the first wrong but they can avoid judicial sanction of the wrong.
4. Jim Crow Laws – De Jure Separation in all Public Forms
a. The Court upholds the constitutionality of separate but equal.  Plessy v. Ferguson (1896)
i This doesn’t trigger the equal protection clause of the 14th amendment.

ii Separation isn’t inequality.
iii The object of the 14th was to enforce equality of the races before the law and doesn’t protect against social inequality.

a It doesn’t matter that the white cars carry the elite/powerful because they have more $.

b The law/government isn’t what is creating the inequality.

1. Blacks are creating the stigmatizing effect in their mind.

iv Criticisms of Plessy:

a The law is perpetuating inequality in the social system.
1. The whites have more money because 30 years ago the black were all slaves.
2. The law created that system and now the law perpetuates it.
b The law was intended to stigmatize, and the court knows this context.

c Harlan I’s dissent, years ahead of its time, says that racial segregation is discriminatory in purpose and should be struck down.
1. All citizens are equal before the law.

2. Says the opinion will be as looked down upon as Dred Scott.

5. From Plessy to Brown
a. In 1922, a civic charity gave a cash gift to the NAACP with the purpose of improving civil rights for blacks.
i Thurgood Marshall led the assault on segregation by picking cases that the state could not argue blacks had equal facilities.
b. Gaines v. Canada (1938) – Missouri could not refuse to admit blacks to its white law school when there was no black law school, and instead pay for blacks to attend out-of-state schools.
c. Sweatt v. Painter (1950) – The University of Texas Law School denied Sweatt admission on the ground that he could attend the recently created Prairie View Law School.  
i The court for the first time ordered that a white university had to admit a black student.

ii Although the court was urged to reconsider Plessy, it refused and instead found that the schools obviously were not equal because of the decreased number of professors, inadequate library, and nonexistent alumni base.
6. Brown v. Board of Education (1954)

a. Schools cannot maintain segregated schools.

i Even if the facilities are entirely equal, the segregation will still have a stigmatizing effect.

a This is important to avoid a school-by-school challenge of whether they are truly equal.

ii This did not overrule Plessy but just swept away any overbroad dicta.

b. This is the first case to use heightened judicial review since the end of the Lochner era.

i This is a paradigm shift in Constitutional law that led the way for Griswold, Roe and Casey, as the Court will no longer be afraid to do a little bit of judicial activism.
ii Brown is irreconcilable with West Coast Hotel if not for Carolene Products FN 4 in which the court said it would not defer to the legislature when the political process fails.
a The court in Brown fulfills its promise to step in when the political process won't protect.
c. Court says separate but equal doesn't work because it leaves feelings of inferiority and notions that the government has labeled them second class citizens.
i Plessy was wrong to say the stigma was just in the minds of the blacks.

ii The Court cites psychological studies to back up this statement, but didn’t really rely on them, but rather just used them to say what everyone knew.

a These studies have since been largely discredited.

d. Brown was not decided on text, precedent, or history/originalist arguments.
i The text of the amendment doesn’t clearly establish that segregation is unconstitutional because it doesn’t clearly tell us what is or isn’t equal.

ii The most direct precedent is Plessy.
iii It can't be decided based on the original meaning of the 14th amendment.

a There is no historical evidence to look to - it is anachronistic to even ask the question because there weren’t public schools then.

b The history is unclear what people thought this would do.
1. No one who voted for the amendment thought it would invalidate segregated schools.
c In any event, history is not the touchstone for the meaning of the 14th amendment.
e. Brown was decided on common sense, psychological studies, and the general understanding of right vs. wrong.

i Could also argue that by 1954, the equality had involved to mean something different.
ii Also remember Carolene FN 4 and that the court will step in when the political process fails.

f. Segregation was abolished in D.C. Schools in Bolling v. Sharpe through the due process clause.
i The 14th amendment does not apply to D.C. because it is not a state.
ii To avoid this segregation in D.C. the Court interpreted the 5th amendment as including an implicit requirement for equal protection.
g. Changes since Plessy
i Society’s understanding of the facts of segregation and its effects had changed.

ii The law had changed and evolved between Plessy and Brown.

a The strict scrutiny standard developed and started to make Plessy look more wrong.

b Also, the law school admission cases of Gaines and Sweatt worked in Brown’s favor.

iii The country had begun to understand that segregation was merely enacted for the purpose of putting the black race down.

iv Society had begun to place more importance on the value of education.
h. If a law is facially race based and has a discriminatory purpose or effect, it will be subject to SS.
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D. Racially discriminatory purpose and effect

1. A State’s purpose of racial purity is discriminatory and will be subject to SS.  Loving v. Virginia (1967) – An interracial couple was convicted in state court for violation of state miscegenation laws.
a. State attempted to argue there was no discriminatory effect and we were in box 4.

i The Court rejects this, but in dicta indicates that SS would apply in box 4 as well.

b. Loving is a powerful nonoriginalist argument, as we know the framers didn’t want this.
2. Strict scrutiny will be applied even where the law applies to all races equally, has no discriminatory purpose, and does not burden or benefit one race.  Johnson v. California (2005) – California had a law allowing segregation during prison riots.
a. Race isn’t a good reason for discrimination for any reason other than most extenuating circumstances.

b. Criticism – does this go so far as to even prohibit checking a box for race in getting a marriage/birth certificate?

i There is nothing wrong with recognizing that race exists in this country/world.

ii Nor is there anything wrong with the government keeping statistics.
3. If a law has a discriminatory purpose and effect it is subject to SS regardless of whether facially race based.  Yick Wo v. Hopkins (1886) – A San Francisco law prohibited the operation of a Laundromat in a wooden building without a permit.  All but one of the non-Chinese applicants had theirs granted, and not a single Chinese one had theirs granted.
a. Court says might be neutral on its face, but is being enforced with a discriminatory purpose.
b. Ways to show discriminatory purpose:
i Statistics – often bring in expert witnesses to prove the statistical connection.
ii Historical Context – looking at the historical context in which the law was passed
iii Legislative History – good to find legislatures motives.
a One would think it rare that legislators would actually confess it is for a discriminatory purpose on record, but they often do.
1. Its hard, however, to ascertain the motivation of 435 congressman or 100 senators.
b Have to prove racism was a motivating factor, but if the state can show that the law would still have passed despite this motivation then they are fine.
c. It is more common for the discriminatory purpose to come out of the enactment, and not the enforcement.  See e.g., Gomillion v. Lightfoot (1960) – Alabama law redefined the city boundaries and the effect was to remove black voters from the city.
i Law is neutral on its face, just changing city lines, but the purpose of the law was clear.
4. If a facially neutral law has a discriminatory purpose, but no discriminatory effect, it will receive rational basis review.  Palmer v. Thompson (1971) – Court upheld decision on the part of Jackson, MS to close all public swimming pools when it was ordered by a federal court to desegregate.
a. Court said that the closing of the pools applied to both races equally, and therefore has no discriminatory effect.

i Counterarguments:

a Many whites had their own pools or belonged to private clubs and weren’t as affected.
b Has a powerful stigmatizing effect to know that the whites would rather deprive themselves of a pool than swim with blacks.

b. Carolene FN 4 doesn’t really apply here because this law applies to everyone equally.

i This isn’t situation where the majority is using its numbers to discriminate against a minority.

ii There is no hate clause in Constitution – there is no protection for hate w/o discrimination.
iii Counterargument – Can't depend on the political process because sometime racism will be so strong that people will punish themselves

5. If a law is not race based, has no discriminatory purpose, but has a discriminatory effect it will receive rational basis review.  Washington v. Davis (1976) – Black applicants to the D.C. police force who had failed the civil service examination brought an equal protection challenge because a higher percentage of blacks failed the examination than whites.
a. Knowledge of disparate impact is not enough to automatically violate equal protection if there is no discriminatory intent or purpose to the law.
b. Compare this case with Yick Wo.

i We don't focus so much on the reason given by the state, as the real purpose behind the law as decided by the course.
ii Statistics have to be really compelling to show purpose – must use regression that can control for every other possible explanation to show that this was the only possible purpose.
c. The Court is concerned that every law is going to have some impact on some kind of race, and then that race will appeal it and overturn a ton of laws. 
i There are differences in average wealth, and every law, tax, or regulation will have a disparate impact on one race or another.

ii We don’t want the Court policing every law as this is impractical and would filter virtually every law through the lens of race.
a If they did though, there might be greater obligation to end racial disparities.
d. In the end, the Court draws a line of the fundamental question of what equal really means.

E. Affirmative Action
1. Regents of Univ. of California v. Bakke (1976)

a. The admissions programs of state schools may achieve diversity in the student body by considering the race of its applicants among other factors; however, race may not be the only factor used to measure diversity.

b. UC Davis medical school denied admission to a white applicant even though he had better scores than minority applicants who were admitted through a special admissions program.
c. Rationale
i When racial classifications are involved, strict judicial scrutiny is required.
a To justify the use of a suspect classification such as race, a state must establish that it has a constitutionally permissible purpose or interest which is substantial and the classification is necessary to achieve it.

b Consideration of applicants must be truly individualized, and race must be used in a flexible, non-mechanical way.
1. Racial quotas are violative of the equal protection clause.

ii This was the controlling law for 25 years.
2. Grutter v. Bollinger (2003)

a. The Equal Protection Clause does not prohibit a law school from using race or ethnicity as a “plus-factor” in admissions.

b. A white applicant to the University of Michigan Law school sue the school after her application was denied, claiming that the law school’s affirmative action program discriminated against her on the basis of race.
c. All racial classifications imposed by the government must be analyzed under strict scrutiny.
d. This case is important for its broad scope, as all the reasons used to justify this law could have application in other areas besides education.

e. The Court gives deference to the compelling interest.

i School has compelling interest because:

a Better exchange of ideas, different perspectives in the classroom

1. Purpose of education is to get broad range of view.

2. Counterargument:

a. This is just a smokescreen, what about all the other views that you aren’t trying to get (e.g., conservatives)

b. It’s racist to assume all blacks will have the same (different) perspective.

b Concrete Educations Benefits in today’s multicultural world
c Global Competitiveness/Economic Growth

1. Diversity in the educational environment leads to a better educated, more enlightened workforce which ultimately leads to a better economy.

d Decreased Tension in the workforce

1. Higher diversity produces good management core, which produces workforce that isn’t segregated, cutting down on racial tension.

2. Lots of enlisted forces are minorities, so we want more officers that are minorities to increase moral and increase military success and security.
e Diversity in Government Leadership/Community Leadership

f. Narrow tailoring does not require exhaustion of every conceivable race-neutral alternative, but rather only requires serious good-faith consideration of workable race-neutral alternatives.
g. So, it appears that the Court is really applying Strict Scrutiny Minus.
i Court says diversity in higher education is a compelling government interest and the Court gives more leeway to the narrow tailoring.

a There are other ways to achieve this, such as letting in the top 1%, etc..., and the state looked at these other options, giving them good-faith consideration but they didn’t achieve the diversity the schools wanted.

b The court just accepted this, which is not the usual strict scrutiny.

h. Thomas’ Dissent attacking the compelling interest

i Costs of Affirmative Action

ii Discrimination

a Affirmative action entails a certain amount of discrimination against white/Asian applicants

1. Counterargument – race based affirmative action is not unique in this respect, as legacy achieves largely the same thing.

a. However, missing out because of your race is more stigmatizing than missing out because of wealth, family, etc...

b. Race should be completely off the table.

iii Stigma

a Because the programs are so prevalent in society, all members of historically disadvantaged communities carry the stigma that if they get into the school, it’s only because of AA.

iv Entitlement

a Thomas says that it can lead members of minority communities to have a sense of entitlement and to depend on these programs and to not work as hard because of them.

v Racial Tension 

a AA programs foster racial tension at large. 
b Most Americans resent AA programs, which creates racial animosity and makes it much harder to get past race and put it behind us.
vi Decreased Success
a Students admitted through affirmative action, where their GPAs are lower, statistically tend to get lower grades in school, contributing to low self esteem and high dropout rates.
i. The Majority doesn’t address the costs posed by Thomas’ dissent, but they don’t have to as strict scrutiny doesn’t require a court to balance the benefits/costs of government programs.
j. Note, court doesn’t address, but there is an argument that the government has a compelling interest in remedying the inequalities in society that themselves stem from past discrimination.
i Court has never adopted this, but lets the states achieve this so long as they say they are doing this in the name of achieving diversity.
3. Should the Court be more lenient to laws that are facially race based but intended to benefit minorities?
a. Constitutional Textualism – says no
i Textually there doesn’t seem to be a reason to use a different kind of scrutiny for laws that benefit minorities than we do when they are burdened. 

ii Text just says that all people should be treated equally, regardless of their race.

b. Originalism – says yes
i In 1866 the same Congress that drafted and ratified the 14th amendment passed a statute appropriating money for the relief of poor black women and children, and not to poor white women and children.

ii So it appears that the Congress intended to allows laws that benefited the minorities alone.

c. Political Process – says no
i This is not a case of failure of the political process which would require SS, here the majority is helping the minority.
ii But, where the majority is Black, should heightened scrutiny apply to affirmative action because there the minority is hurt by the process?

d. Law (precedent) – precedent goes both ways.
i Plessy doesn’t say the law is color blind, but Brown says it is adopting Harlan’s dissent
F. Sexual Discrimination
1. Early Cases Approving Gender Discrimination Used Rational Basis
a. Bradwell v. Illinois (1873)
i Concurring opinion discussed the weaknesses of women (needed protection of man, etc.)

b. During 19th century and early 20th century, Court applied rational basis review to laws that discriminated against women. 

2. Intermediate Scrutiny

a. Frontiero v. Richardson

i For purposes of figuring out raises, a law gave male members of military the presumption that their wives were financially dependent on them, while women members had to prove that their spouse was financially dependent on them before they got the bigger salary. 

ii Court allegedly used rational basis review on this law that discriminated against women, yet struck it down.

iii Only four members of the court wanted to apply strict scrutiny.

iv Criticism of Court’s Reasoning:

a If the court was using rational basis review, this law would have passed.

1. The state’s rational reason was that there were more men whose wives were dependent on them.

b Clearly the court is applying something more than the deferential rational basis review that we’ve been talking about, even though the court isn’t willing to admit it.
b. Craig v. Boren (1976)
i A state statute prohibited the sale of 3.2% beer to males under the age of 21, but allowed females to drink it at age 18.

ii Statutes which discriminate on the basis of sex violate equal protection if they create gender-based classification that is not substantially related to an important government objective.

iii Court’s Reasoning:

a Brennan creates a new form of scrutiny that we call intermediate scrutiny.

b Intermediate Scrutiny Test

1. To pass this scrutiny, the ends don’t have to be compelling; just important.

2. And the means don’t have to be narrow; just substantially related.

c This is less than SS- and more than UB.

d Brennan wants SS to be used in these cases, but he is willing to compromise to get the Court away from using RB.

1. Where does it come from? He says from other cases, but cites no authority for it.

c. Justifications for Not Using Strict Scrutiny in Gender Discrimination Cases
i There are physiological differences between the sexes.

ii Racial classifications are always the product of racism, yet sexual classifications are not always the product of sexism.

a It’s ok to have different bathrooms for men and women, but not for blacks and whites.

iii However, gender classifications are more often based on outdated stereotypes coming from a history of discrimination against women and therefore justify a higher level of scrutiny.
d. United States v. Virginia (1996)

i Gender-based classifications will be examined with skeptical scrutiny and the state must show an exceedingly persuasive justification to classification.  

ii A qualified young woman was denied admission to VMI based solely on her gender.
iii Court’s Rationale:

iv The court CLAIMS to be applying intermediate scrutiny, but this is clearly intermediate scrutiny plus (IS+).
a Intermediate scrutiny requires an important government interest; whereas IS+ requires an exceedingly persuasive interest.

v State’s justifications for the law:

a Provides diversity in education opportunity.

1. State argues it’s a diversity of options that you have in deciding on a college.

a. Court thinks they are just trying to use this as a justification after the fact.

i. Rehnquist doesn’t think this argument works b/c though their reason for creating the school was sexist doesn’t mean their reason for continuing it is.
b. Court also says that this diversity of educational options doesn’t work because you’ve only got an all-male school here, making the other “opportunity” only available to men, and not to women.

b Admitting women would make it impossible to preserve the teaching method they employ (adversarial method).

1. State’s justification is that the lack of privacy and breaking soldiers down with constant physical rigors and mental stress wouldn’t work for women.

a. This method could work for some women and we will no longer apply fixed notions of gender stereotypes as before.
b. It doesn’t matter that, on average, women wouldn’t prefer this method. 

vi State tries to claim that opening a women’s college would make it equal.

a Court says that the women’s program deemphasizes the idea of the military education by using more of a cooperative approach.  
b The state didn’t want to create a women’s VMI.  It was just creating a single-sex school.  So the opportunity wasn’t the same.

c Also, VMI has a lot of tradition, alumni, prestige, etc. 

vii Scalia’s Dissent
a These things should be left to political processes (FN4 doesn’t apply here).

b Court is really using heightened level of intermediate scrutiny.

c The function of the court is to preserve society’s values, not create them.  

1. This isn’t the interpretation of the Constitution, but the creation of one.
d As Bradwell showed us, we know what the 14th amendment was intended to do, and it was not for the equal protection of women.  We should just be looking at history.  

3. Are the Cases Decided Between Craig and VMI Still Good Law?

a. Between Craig and VMI, court upheld bunch of laws that discriminated on the basis of sex because the court said that they were based on “real” differences between men and women.  

b. Geduldig v. Aiello (1974)

i California’s disability insurance divides potential recipients into two groups: pregnant women and nonpregnant persons. 

ii The Court held that it was not a denial of equal protection for a state’s disability insurance system to exclude pregnancy related disabilities, but include disabilities affecting only men.

iii The court said that the exclusion of pregnancy met rational basis review because the state has a legitimate interest in maintaining the fiscal integrity of its program and making choices in allocating its funds.

c. Michael M v. Superior Court

i CA law punished the male but not the female partner for statutory rape.
ii The court upheld CA law by applying Craig v. Boren’s intermediate scrutiny test.  

iii Court said that the important government interest is in preventing unwanted teenage pregnancy.

iv The law is substantially related to that interest within the meaning of the intermediate scrutiny test because it makes sense to put criminal incentives on boys and not on girls (girls already have an incentive to not get pregnant - teenage pregnancy).

v However, a footnote in the case states that the real purpose is to protect the virtue and chastity of young women (boys will be boys, but girls have to be protected).

a That’s precisely the archaic stereotype that we’re not supposed to justify and give credence to when reviewing sex-based legal classifications.  

b But court doesn’t care what the real reason is, as long as there are other important reasons that might justify having this law.

c After VMI, the court will look into the state’s true justification and will not allow laws that are based on this kind of archaic stereotypes. 

d. Rostker v. Goldberg (1981)

i Court upholds the constitutionality of military’s exclusion of women in combat.

ii Congress justified the law saying that women were less capable on the battlefield because they aren’t as strong and face more serious risks if captured by the enemy (rape).

iii After VMI, seems like you’d have to allow the women who want to be in the military to do it

a However, court usually defers to Congress on military matters so the program might still survive, it just would need a new reasoning.
b VMI seems to be rejecting notion of state reliance on differences between men and women if they are overly broad and tainted on traditional stereotypes.
e. How Far Does VMI Go?
i Can we still have separate athletic programs in high schools?

ii Do women have to be allowed on college football team?

a Even if there is a women’s football team, the prestige tends to differ.

iii Maybe these would be allowed because the distinction being drawn here may be based on real differences and not stereotypes.

iv What if a school only has one soccer team and the best get on regardless of sex?

a This would be formally equal but would effectively create an all-male team. 

G. ANALYZING WHEN HEIGHTENED SCRUTINY SHOULD APPLY

1. Originalism - Court doesn’t base it on originalism because we know that the 14th amendment was for race discrimination, not gender discrimination.
a. Women’s groups tried to pass an amendment granting equal protection on sex and it did not pass.

2. History of Discrimination Against this Group

a. The longer the history of discrimination, the more likely it is that the law was passed for impermissible, invidious reasons.

i Look to history of discrimination to determine likelihood of animus/prejudice behind the law

b. Rational basis review is more appropriate when there is no history of discrimination.

c. Sex falls in the middle – there is less of a likelihood (than race) that sex-based distinctions are drawn for reasons of hatred or prejudice, but there are still some laws that are drawn out of discrimination.  

3. Political Process

a. FN4 Carolene Products reminds us that we are concerned and want courts to step in when groups can’t protect themselves through the political process.
b. Discrimination against discrete and insular minorities calls for heightened review.  
i Not discrimination against all minorities – just discrete (distinct/standing out from crowd/being different) and insular (isolated/makes it harder for you to form cross-group alliances).

4. Immutable Characteristics
a. We are particularly more concerned about things that you can’t change.

b. Race, alienage, national origin, etc – they are largely immutable, so we have to be careful to ensure that the laws that discriminate on those bases are more narrow.

c. This ties in with the political process point – things like age discrimination are mitigated in the political process because everyone gets old at some point.

H. DISABILITY & SEXUAL ORIENTATION DISCRIMINATION

1. Cleburne v. Cleburne Living Center (1985)
a. A city ordinance required that a group home for the mentally retarded get a permit to operate in areas where other groups would not need such a permit.
b. Mental retardation is not a quasi-suspect classification that warrants intermediate scrutiny, but it will receive rational basis plus review.

i Court’s Rationale:
a Heightened scrutiny is applied to laws that discriminate against certain groups of people.

1. Examples include race, alienage, and religious belief.

2. But mentally retarded people really are different and have different needs, so it is it likely that laws that discriminate against this group come not from prejudice or hate, but rather are probably enacted for other reasons.
3. Therefore there is no reason to suspect that laws passed are based on animus since these people really are different. so heightened scrutiny isn’t appropriate.
b Additionally, there is ample evidence that lawmakers are responsive to retarded people’s plights, showing that they are not politically powerless.

c If a large and amorphous class such as the mentally retarded were to be given special 14th amendment protection, it hard to see where the process would stop.

ii Despite this rationale, the Court used what it claimed was a rational basis test to declare the city ordinance unconstitutional.
a The Court rejected the city’s justifications for discriminating against the mentally disabled, finding either that each was not a legitimate purpose or that the law was not rational as a way to achieve the goal.

1. Under traditional rational basis review significant under-inclusiveness is tolerated and the government would be able to regulate homes for the mentally disabled, but not apply the standards to hospitals or nursing homes.
b The Court is really using Rational Basis Plus which is more substantial than regular RB
1. The Court is less trusting of the majority and of democracy to protect these people.

2. The Court is skeptical that the real reason for this law contained prejudice/animus.  

c Not going to step up to intermediate or strict because we recognize that usually the laws are passed for good reasons, but not going to simply give RB either.
2. Romer v. Evans (1996)
a. Colorado amended its Constitution to prohibit and nullify all laws that protect homosexuals from discrimination because of their sexual orientation.
b. A law declaring that in general it shall be more difficult for one group of citizens than for all others to seek aid from the government will receive rational basis plus review.
i An amendment which repeals all laws protecting homosexuals could not possibly have been adopted for any purpose but the bare desire to discriminate against homosexuals and therefore doesn’t pass rationale basis review.
ii It impossible to credit the state’s claimed interest in conserving resources and it is clear that the real interest is animus/prejudice as the interest is not narrow and the law sweeps broadly.
iii This amendment completely takes away any right or remedy for these people.

a This is a per se violation literal violation of the plain language of the equal protection clause as it completely precludes a group of people from using the legal system.
c. Governments claimed interests

i Don’t want to hurt interests of landlords who don’t want gay tenants.

ii To conserve resources to be used for race/sex discrimination cases.

iii Court doesn’t address whether these are legitimate, because the law is overbroad.
d. Rational Basis Plus
i While the Court again claims RB review, this cannot be RB review because the Court is looking into the motive behind the law instead of determining if it is rationally related. 
a Purpose is quite important with heightened scrutiny, but is rarely examined in RB review.
b Court says the law sweeps much more broadly than it would have to in order to serve the state’s interest, but the general rule for rational basis is that it is allowed to be over/under inclusive without violating rational basis review under the equal protection clause.
e. Scalia’s Dissent
i The Court should defer to the legislature on this cultural issue as the Constitution is silent.
ii The Court is mistaking this for some hateful law, but it is simply a law that takes one side of the culture war and not the other.

a The Court is taking sides in seeing homosexuality as a legitimate sexual interest and that laws against homosexuality are not born from moral disapproval but from hatred.
b To say it was passed out of spite or homophobia is to take sides.

c It is taking sides, even if the law was passed out of spite - you can pass laws out of animosity toward pedophilia, why not towards this conduct.

1. But see Lawrence – Morality alone is not a legitimate reason to pass a law that interferes with a fundamental right or discriminates against some group.
f. Should sexual orientations be subject to heightened scrutiny?
i Romer never answers this.

ii They aren’t a discrete and insular minority

a They are a minority, but they could choose not to be identifiable if they wanted to.

iii The political process breaks down because they are a minority.
a However, the reasons Colorado amended its constitution was because cities were passing ordinances giving protections to homosexuals, so the process seemed to be working.

b But, the bigger group won in the end, so it doesn’t matter that a pocket won for a while.

iv Long History of discrimination – they used to be executed

v Is this an immutable factor – this is up for debate.

a But immutability isn’t a requirement for heightened scrutiny.

b But we don’t want the government to be allowed to discriminate against some characteristics, such as religion, which is explicitly forbidden in Constitution.
3. Does Gay Marriage Violate the Constitution? Two Ways it Might.

a. Could violate substantive due process – 

i Court said in Loving that you have a fundamental constitutional right under due process clause to marry person of your choice, regardless of the race of that person. 
ii The same thing could be said about sexual orientation.

b. Also could violate the equal protection clause – 

i What’s the state’s interest in prohibiting gay marriage?

a Before Lawrence, States claimed that the interests advanced were to stop illicit sex.  
1. But they can’t do that now after Lawrence which allows homosexual sex.
b Maybe it’s out of hatred for gays/lesbians, but if that’s true, that’s illegitimate.  

c Can’t be morality alone – see Lawrence.
d Interest in preserving traditional notion of the family and in insuring procreative family units that give rise to the next generation of citizens.  

1. Is that interest good enough to sustain these laws?

a. Preserving the family seems too tied to morality – because you are saying that preserving the status quo is what you want. 

c. So the question of whether these laws are going to hold up depends on what level of scrutiny the court is going to apply.  

a If we apply strict scrutiny, that’s not a compelling interest. 
1. You would need to show statistics and evidence that childrearing is harmed by allowing gay marriage, etc. 

b If we employ heightened scrutiny, these laws will have trouble standing up.  

1. Romer case seems to focus on the Court’s belief that the reason for the Amendment was desire to harm, prejudice, so maybe absent that, a ban would survive.
I. Equal Protection Summary

1. A law that discriminates between groups is subject to rational basis review, unless

a. It discriminates based on certain characteristics which make it subject to heightened scrutiny, or
i This is the table below.
b. It bears on a fundamental right/interest which makes it subject to strict scrutiny.
i Some rights/interests are just so fundamental, that if the government is going to provide them, it has to provide them to everyone equally – no discrimination of these rights will ever be acceptable unless it survives strict scrutiny.
ii These include voting rights and access to the judicial process.

2. Substantive due process rights are decided on the grounds that the government cannot deny these rights to anyone.

a. The rights that usually trigger review under the equal protection clause, however, are rights that the government could theoretically deny to everyone, and the question for the court is whether you can give that right to some but not all.

b. The Warren Court, however, created a fundamental rights prong of the equal protection clause to say that those rights could not be denied to anyone (right to vote and access to justice system).

i Example – Reynolds v. Simms – case that created 1 person, 1 vote setup – that was decided on the fundamental rights prong of the equal protection clause.  
ii It seemed like the Warren Court would continue this trend of expanding the list of rights protected under the equal protection clause.
c. The Burger and Rehnquist courts were skeptical of this line of cases, and stopped this trend, saying that the ones that we’ve created thus far (voting and access to justice system) are the only ones that exist and there won’t be any more. San Antonio Indep. Sch. Dist. v. Rodriguez (1973) – finding that education is not a fundamental interest for equal protection purposes.
i Note – The fundamental rights prong of the equal protection clause doesn’t say that you have a right to vote, it’s just that if the state lets some people vote, it has to let everyone vote.
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V. Freedom of Expression

A. INTRODUCTION
1. “Congress shall make no law abridging the freedom of speech, or of the press…”
2. How do we Determine the Content of the First Amendment (what is covered?)
a. Only speech falling within the freedom of speech cannot be abridged.
i Perjury and Bribery are not within freedom of speech, and thus, not protected.
b. Textualism – use the plain meaning of the text as a guide.
i But the text only applies to Congress, yet we have always applied this to the President, the Executive Branch, etc.  
ii Similarly, text only says “speech” yet we know that signs, letters, etc are speech.

iii Text also doesn’t tell us what kind of speech falls within the freedom of speech.

iv So textualism does not work here.

c. Originalism – use history to see what the framers thought was allowed.

i While history is murky, historians have concluded that the original meaning of the 1st amendment was extremely narrow by modern standards.

a It was only understood to protect against prior restraints, laws that require you to get permission from the government before you engage in speech.

b But it was ok for the government to arrest you after you said it, as long as they gave you the chance to say it.

ii So originalism does not work here.

d. Case law/Precedent – that’s all we’re left with so we use it.
B. INCITEMENT BEFORE WORLD WAR II
1. Schenck v. United States (1919)
a. An anti-conscriptionist activist was charged with violating the Espionage act when he circulated leaflets intended to hinder the US Draft efforts during a time of war.
b. Court articulates that the Constitution permits the punishment of speech when the words are used in such circumstances and are of such nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent.

i While the Court articulates the clear and present danger test, it really appears to be using a basic tendency test.
a Basic tendency test – as long as it has a tendency to cause harm, that is reason enough to suppress the speech.

b If court would’ve used clear and present danger test, the conviction would probably have to be overturned, because pamphlets don’t really cause any clear and present danger.
c. The 1st amendment is not absolute and does not protect a man who falsely yells “fire” in a crowded theatre.
i Counterpoint - yelling fire in theatre guarantees an automatic reaction; but the pamphlet just gives them more of a choice (not certain to cause serious harm to the war effort.)

2. Frohwerk v. United States (1919)

a. Upholds ten year prison sentence for the author of several newspaper articles that condemned US participation in the war in Europe and praised the Germans. 

b. Holmes - given political situation at the time, a little breath would be enough to kindle a flame.  

c. That doesn’t sound like clear and present danger – it suggests a natural tendency to cause harm. 

3. Debs v. United States (1919)

a. Upholding conviction of Debs, a high profile conviction of Espionage Act.  Gov jailed him for giving political speech that was critical of the gov. but didn’t ever directly criticize the war.  He just praised others who were serving jail sentences for refusing to go along w/ the draft. 

b. Court used the tendency test.
4. Pros/Cons of Tendency Test
a. Hard to tell whether you will be crossing the line or not.  

b. Do we really want to prosecute things just because they have a tendency to cause harm?

i Counter – we prosecute drunk driving which only has a tendency to cause harm.

ii Counter – But speech, unlike drunk driving, has value that we want to protect.

c. Society and legislatures decide that the harms of drunk driving outweigh any advantages that come with it.  Dissent is harmful too, especially in a time of war – it can be demoralizing to the troops, etc.  There is a balance that has to be struck there too.  But we let the legislature strike that balance with drunk driving, why shouldn’t they be able to strike it with speech?

i Because of Carolene Products FN 4 – we don’t let legislature strike the balance with speech because they would be able to criminalize speech critical of itself, which leads to a democracy that doesn’t work, and then to tyranny.
5. Abrams v. United States (1919)
a. Russian immigrants were convicted for distributing leaflets urging a general strike at munitions factories, in an effort to prevent the use of munitions against Russian revolutionaries.
b. Holmes says the government can constitutionally punish speech that produces or is intended to produce a clear and imminent danger that will bring about substantive evils that the U.S. constitutionally may seek to prevent.
c. Holmes’s famous dissent attempts to give the clear and present danger test teeth by calling for genuine immediacy.  

d. Holmes was quite insensitive to any claim for special judicial protection of speech at the time of Schenck and it was from probing criticism from Learned Hand that Holmes placed emphasis on the protection of speech in his Abrams dissent.
e. Marketplace of Ideas

i The best remedy for dangerous, harmful speech is more speech (counter-speech).
ii He advocates a marketplace of ideas.

6. Masses Publishing Co v. Patten (1917) – Learned Hand
a. People were prosecuted for publishing political cartoons critical of the war in Europe in a magazine that praised conscientious objectors.
b. Unless there is some direct advocacy by a person for others to resist a particular law, then that person may not be held responsible for attempting to cause a violation of the law.
c. Hand says – they will have that tendency, but all criticism of the government will have that tendency during a time of war, and especially when the criticism is right and hits home.  
i But we can’t have a 1st amendment that allows prosecution for any criticism of the government, especially if it rings true.
d. Hand says that as long as you don’t explicitly incite harmful conduct, your speech is protected, even if you have the intention of creating the harm and it might actually create it. 
e. Pros/Cons of Hand Test

i Hand Test is more administrable, because you just look at the speech.  
ii Under the test, you can cause harm and intend that, so long as you don’t do it in an explicit way.  You have to do it in wink, wink way.  You just have to choose your words carefully and get around the Hand Test through innuendo and carefully chosen analogies.  

7. Comparing Holmes Test vs. Hand Test
a. See above pro/con

b. Holmes test – we care about the results of your language – not just the form it took.
i Holmes test is good because it precludes the government from locking people up for what is harmless speech that no one listens to.
a Holmes test seems ironic on this point though, because if it’s likely to be convincing to lead people to change their minds, then the government can suppress your speech.  This is free speech jurisprudence protecting your right to speech that no one cares about, but doesn’t protect speech that actually convinces someone to do something
ii Hand test would allow government to prosecute and jail crazy people for inciting violence when no one would listen to them anyway.  And that seems pointless and unnecessary.
c. Holmes test relies on the judges to determine when speech likely to cause harm.

8. Gitlow v. New York (1925)
a. Gitlow, member of the Socialist Party, was responsible for publishing “Left Wing Manifesto.”  

b. Under its police powers, a state may validly forbid both speech and publication if they have a tendency to result in action that is dangerous to public security, even though such utterances present no clear and present danger.

c. Court’s Rationale:

i Court acknowledged (finally) that this type of writing really didn’t bring about a clear and present danger.

ii But Court says this type of speech might cause spark that could later erupt into violent flame.
iii Court explains the important distinction here -- When the law is specifically targeted at limiting speech directly, there is no need for a clear and present danger.  
a Why? Because the legislature has already made the conclusion that this entire category of speech is harmful, and therefore there is no need to show that Δ’s particular words were harmful enough to be clear and present danger.

b This is a form of rational basis review – deferring to the state and gives state tremendous leeway to interfere with individual rights. 
c The rationale behind this is that the legislature has already balanced the interest.  
1. In cases where we have a law that probably wasn’t written with speech in mind (crime to interfere with production of ammunition), that was used to prosecute someone for speech, then probably no one has thought about whether the cost to freedom of speech is outweighed by the potential harm of speech in question, so we want the courts to engage in that balance to make sure there really is a harm that is threatened by this speech.  
2. But with laws that are directly targeted at limiting speech, someone has already thought about whether the cost of the freedom of speech is outweighed.
d. Dissenting/Concurring Opinions

i Holmes is putting teeth into the clear and present danger test. He says it has to be very clear and very present (immediate harm).

a The more immediate the harm, the more the speech looks like conduct, and the more comfortable we are in restricting the speech. 

1. Counterargument – why should it matter when the harm is going to happen? Shouldn’t the government “nip it in the bud” while it still has the chance?

b Reiterates his marketplace of ideas – the essence of free speech has to allow you to express your ideas, even ones that will plant seeds.

9. Whitney v. California (1927)
i An organizer of a radical communist party was convicted under a criminal syndicalism statute, even though she did not intend for the group to use violent and unlawful tactics.

ii Brandeis – writes separately and puts even more teeth in the clear and present danger test.
a Says danger must be imminent – and adds new requirement that the evil to be prevented must be a serious one.  
b Advocacy to break the law is constitutionally protected unless it constitutes imminent harm and it has to be incitement likely to lead to serious and imminent harm.  

c Finally, Brandeis challenges the majority’s holding that the gov is entitled to deference.
1. Is going back to popular sovereignty – power rests in the people and free speech necessary to secure freedom of people and that’s what’s being lost here by the court. 
2. The court is willing to sacrifice liberty of the people to protect security of the government, but that is backwards – You are supposed to protect liberty of the people even if that means that the government will be at risk. 
a. The government is only there to protect liberty of the people in the first place.
C. INCITEMENT AFTER WORLD WAR II
1. Dennis v. United States (1951)
a. A group of communist conspirators were prosecuted under the Smith Act, which prohibited advocating to overthrow the government, for teaching from the books of Stalin, Marx, etc.

b. Court uses variation of clear and present danger test, stating that the court must look at whether the gravity of the evil discounting probability justifies such action as that is necessary to avoid the danger.
i So long as the potential harm modified by the potential likelihood of success is more than the injury to free speech, the suppression is warranted.    
ii Equation:  If Potential Harm * % (likelihood of occurrence) > Injury to Free Speech, then suppression warranted.
c. Pros/Cons of this Test

i This doesn’t protect a lot of speech because if the potential harm is great enough, then the probability can be infinitesimal, and it will still outweigh the injury to free speech.

ii But this could be good, because if the harm is really great we don’t want the government’s hands to be tied from stopping it early (i.e. Nazis and Hitler).

d. Frankfurter Concurring

i We should defer to the legislature, who is in a better position to strike a balance.
a Legislatures are more capable of doing calculations and answering the likelihood of occurrence question (they have access to more information, etc).

1. Counterpoint - This is in opposition to the political process rationale.

e. Douglas Dissent 

i Adopts something similar to Holmes’ marketplace of ideas.

ii The way to defeat communism is not to suppress Marx and Stalin, but instead to let everyone read them, and letting them be openly criticized in the free press so people will see the ugliness of communism.

2. MODERN TEST – Brandenburg v. Ohio (1969)
a. Brandenburg, a KKK leader, violated statute making it a crime to use violence to get political reform.  He gathered a bunch of whites on his farm, burned a cross, and gave a speech about how they might have to take “revengence.”  
b. This case implicitly overrules all other cases before it, but doesn’t actually come out and say that.
c. Court’s Holding (per curiam):

d. ROL

i The constitutional guarantees of free speech and free press do not permit a State to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite such action.

e. Test – three fundamental requirements:
i Speech has to be directed at inducing or inciting lawless action, 

ii The lawless action’s harm must be imminent, and
iii The action has to be likely to incite or produce such action.

f. Argument Brandenburg Doesn’t Go Far Enough

i It still allows the government to punish people for their political speech so long as that speech is directed at and likely to produce imminent lawless action.  

ii It doesn’t include that it should be serious harm.  
a Cause engaging in relatively minor harm (sit-ins, etc) would still be wrong here.

iii Liberty requires people to be able to criticize the government and call for the removal of the government.  It’s not real freedom when you can’t advocate for a new system of gov.
g. Argument Brandenburg Goes Too Far

i Why require direct harm – if you can then just do it with winks and nudges

ii Why require imminent harm – if the harm isn’t imminent it can still boil up over time.
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3. Hess v. Indiana

a. Hess involved an individual who was convicted of disorderly conduct for declaring, “We’ll take the fucking street later,” after the police had cleared a demonstration from the street.

b. Court held that the speech was protected by the 1st Amendment.

c. The court explained that, at best, the statement could be taken as counsel for present moderation; at worst, it was nothing more than advocacy of illegal action at some indefinite future time.

d. The court said that this was insufficient to meet the Brandenburg test because there was no evidence that his words were intended to produce, and likely to produce, imminent disorder.

D. FIGHTING WORDS
1. Introduction
a. The former cases involved concern that an audience might follow the speaker into lawlessness; these cases concern the danger that the audience might be lawless in its reaction against speaker.

b. The typical claim is that a speaker’s provocative message so outrages the audience that some listeners are likely to resort to violence in response.

c. The state seeks to stop the speaker in order assure order and avoid violence.

d. The problem both in the context of one-on-one encounters between individuals, giving rise to the doctrine of fighting words,” and in the context of encounters between speakers and hostile audiences, which has given rise to judicial concern over the problem of the “heckler’s veto.”

2. Chaplinsky v. New Hampshire (1942)
a. Chaplinsky, a Jehovah’s Witness, was distributing literature for his religion on a street corner and gave a speech denouncing other religions as a “racket.”  He called a listener “a God damned racketeer” and a “damned Fascist and the whole government … are Fascists….”
b. Chaplinsky was convicted under a statute for saying things that a “reasonable man knows would cause a fight.”
c. The Court said that “it is well understood that the right of free speech is not absolute at all times and under all circumstances.”

d. There are certain well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problems.

i These include the lewd and obscene, the profane, the libelous, and the insulting or fighting words – those by which their very utterance inflict injury or tend to incite an immediate breach of the peace.
ii It’s long established that such utterances are not essential part of exposition of ideas, and are of such slight social value that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality.

e. The court’s methodology is a balancing test at the categorical level. 

i Court describes fighting words as one of the classes of speech that is categorized as wholly outside of 1st Amendment coverage (the entire class is outside).

ii But the court also engages in balancing – attaching a low value to the speech claiming protection (no essential part of any exposition of ideas) and measuring that weak variety of speech against the competing state interests (any benefit that may be derived is clearly outweighed by the social interest in order and morality).

iii Such balancing takes place, however, not case by case, but rather at the general, wholesale, or definitional level, producing a total exclusion of a class of speech from 1st Amendment coverage and avoiding any more particularized inquiry.

f. Should the entire category of fighting words be outside the 1st amendment? (aka was this case decided right?)
i There’s value to this type of speech and just because someone else might be incited by it doesn’t mean that the speech shouldn’t be heard.

ii Provocative speech is just the kind of speech that we really want to protect.
iii The underpinning behind the doctrine assumes that we are all animals and that machismo notion that any man will respond with violence if his honor has been besmirched.  

a But now most think that it’s listener’s obligation to turn other cheek and not use violence.

iv However, opposite side argues that there is no value in this speech because it doesn’t contribute to any meaningful debate.

g. The fighting words doctrine still exists, but the court hasn’t upheld a conviction under it since Chaplinsky itself, even though it has seen cases where the words are more provocative.

i State could prosecute you for engaging in speech that is clearly and solely designed to pick a fight, but short of that, the court probably won’t convict you.

3. Cohen v. California (1971)

a. A war protestor was convicted of disturbing the peace when he wore a jacket bearing the phrase “Fuck the draft” to a LA courthouse.
b. Unless it is likely to incite lawlessness and violence, the government cannot restrict speech simply because it is offensive.

c. Court says this speech is ok because it wasn’t directed at anyone in particular.  

i In making this distinction, court is balancing the interests – this speech does contribute more to social discourse than speech that would just be directly insulting one person.  

ii The entire society can get enraged and that itself will prompt further discussion of the issue.

iii Note – when you are talking to “society”, that is almost always protected free speech.

iv Heckler’s veto – if you let the most sensitive among us to silence the speech of the rest of us.  
d. Court also rejects Chaplinsky dicta to say that profanity falls within the freedom of speech.

e. Court says that unwilling viewers can turn their eyes away and protect their children.  
i You can’t stand on someone’s lawn and yell stuff because that would be forcing it on them. 
ii Here, people who don’t want to be exposed to this message can avert their eyes.  
iii This doesn’t have the “captive audience problem” – exposed to an idea against your wishes.

f. Criticism of this Test

i You can’t just avert your eyes because the harm is already done when you see it once.

ii This has affect of making you keep your kids indoors so that they don’t see this stuff.

a But the court isn’t going to let the timid and the easily offended silence everyone else.

g. Harlan: Did Chaplinsky have it right to say profanity should be outside 1st amendment?

i First – Why not just require Cohen to change his jacket?  

a It’s not going to have the same impact as the language he chose.  

b The Constitution is not just about ideas – it’s about the emotive power of words.

c Banning profanity actually impedes the values provided for in the First Amendment. 

d Court says they aren’t taking a position on something that is designed to take on an entire group – if you say “Fuck the Jews” then that might still be punishable.  
1. Here we are talking about a pure political message not directed to just one group.  

e But allowing profanity certainly can have potential to impede first amendment values by degrading the quality of democratic discourse.  

ii Second – What words would be banned?

a State has a hard time drawing these lines, so it shouldn’t do it at all.  

b It’s about the censorship that is inherent in the very act of drawing that line, wherever you draw it. 
iii Third – what if the jacket said Fuck Communism? Would he have been prosecuted? 

a People who are offended by bad words should be offended still.  But he probably wouldn’t be convicted because context is important.  It’s not just the word itself that offends people.  

b Even though the statute prohibits profanity, it should be equally applied for both jackets. 
c We don’t want people to be prosecuted for the idea that they are expressing under the pretext that they are violating a statute by using profanity.  

1. That would be government censorship.

h. Note - The government can, however, preclude certain kinds of speech in certain settings so long as it allows that speech in other settings and it doesn’t discriminate against the content of the speech and the speaker.

i. 1st amendment’s over-breadth doctrine – Even if the state could’ve criminalized your speech under a narrow law, if they prosecute you under an unconstitutional broader law than they have to reverse the conviction.
i Justification - if you have a law on the books, it has a chilling effect on future speakers, so you need to get the law deemed unconstitutional so people won’t fear prosecution.
E. LIBEL
1. New York Times Co. v. Sullivan (1964)

a. Montgomery, AL’s police commissioner sued the NY Times for a purportedly libelous statement printed about police actions in AL in an ad in the paper.
b. A public official is prohibited from recovering damages for a defamatory falsehood related to his official conduct, unless he proves that the statement was made with actual malice.
i Actual Malice
a Actual malice is the knowledge that it was false, or with reckless disregard to whether it was false or not.
b The burden of proof for actual malice is on the ( and must establish with clear and convincing evidence both falsity and malice.
1. It’s very hard to prove falsity by clear and convincing evidence.
2. The burden has shifted a lot since common law.
c Actual malice is a question of fact for the jury.
ii Public Official
a After this case it was explained that it has to be someone in hierarchy of government that appears to have control of government affairs. 
b However, lower courts have pushed it far down the governmental totem pole.
1. As long as the public has an interest in hearing about and policing the conduct of this individual, then this person is a public official for purposes of the first amendment.
a. Ex. Public cops would probably qualify.
c Includes Public Figures
1. Curtiss Publishing v. Butts – court extends NY Times v. Sullivan to include public figures, in addition to public officials.
2. Two kinds of public figures:
a. People who occupy positions of such importance that they are deemed to be public figures for all purposes (such as actors, etc), and 
b. People who have thrust themselves to the forefront of a particular controversy in order to resolve issues involved.  
i. It does not make you a public figure if you did not actually thrust yourself to the forefront (and instead it was thrust on you – think Michael Shiavo).
ii. Justification - If you didn’t bring this on yourself, it’s not fair for you to endure lies about yourself to clear your name.
3. Private Persons with Speech of Public Concern
a. Gertz says – if you aren’t a public figure or a public official, NY Times standard doesn’t apply, but if the speech is on a matter of public concern, then old common law rules don’t necessarily apply to you either (where the person whose reputation has been besmirched automatically wins unless other side can prove truth of allegations).  
b. Instead, the states can decide for themselves, but the burden of proof still needs to be on the ( to prove falsity of the claim.
i. There can’t be liability w/o fault – have to show at least negligence.
ii. Damages are limited to actual compensatory damages.  
c. We apply this heightened standard when the matter is of public concern so that we don’t chill discussion on the issue.
4. Private Persons with Speech Not of Public Concern
a. Dun & Bradstreet, Inc - There is no 1st amendment interest here if you are talking about defaming a private figure on a matter that is not of public concern.  
i. This is CL and the states can choose the rules they want without significant impediment from the 1st amendment.
ii. One problem though – should it be up to judges to decide what is private?
	
	Public Concern
	No Public Concern

	Public Official/Figure
	Sullivan/Butts – actual malice test
	Unclear, might not exist.

	Private Figure
	Gertz
	Dun & Bradstreet – common law test


iii Statement of Fact
a Can’t just be someone’s opinion about you (“he’s a crook” is protected in all cases)
c. Libel is not categorically outside the scope of the First Amendment.
i Erroneous statements are inevitable in free debates about public officials, and the First Amendment needs some breathing room if it is going to survive.

a Even when you are being careful, falsehoods are going to creep in, especially in the rush to keep up with a breaking story.

b We don’t want it to have a massive chilling effect on other protected, invaluable speech.
c If you are chilled from making your point at all in fear of prosecution, then the market will skew.

d Even when being extremely careful, you can never be sure about everything, especially to prove it in a court of law.

1. If you are worried with being hit with libel because you can’t prove your case, you might not be able to run with it even though it’s a true story.
e Criticism is that maybe people aren’t careful about telling the truth because they don’t have to be, and they would be more careful if they were worried about convictions.
ii The court also mentions that even a false statement can bring something to the debate as it produces debate about the falsehood of the statement.
a This philosophical point was in a footnote and the court has backed off from this notion.
d. Black and Douglas, Concurring
i They want absolute protection.

e. White joined the majority but wrote 20 years later that he regretted it as it has caused an influx of lies, smears, and has caused corrosion in the system.

i All of this smearing can deter good people from getting into politics.  

ii Can ruin reputation of public official and they can’t recover money.

iii Could cause you to vote for people based on false information.

2. Other Torts

a. A variety of other civil torts besides defamation that show same problem of tort law coming up against constitutional values.

i These cases highlight tension the tension between public desire for truth and openness in our discourse and the individual desire for privacy and dignity.
b. Intentional Infliction of Emotional Distress

i Hustler Magazine v. Falwell (1988) - 
a Hustler Magazine published a parody which Jerry Falwell portrayed  as having his first sexual experience in an outhouse.  At the bottom of the page, in small print, there was the disclaimer, “ad parody – not to be taken seriously.”

b The court ruled that public officials and public figures who are targets of parody cannot recover for intentional infliction of emotional distress unless there is proof of actual malice as in New York Times.

1. The court emphasized the importance of 1st Amendment protection for parody and satire, that while such a bad motive may be deemed controlling for purposes of tort liability in other areas of the law, the 1st Amendment prohibits such a result in the area of public debate about public figures.

a. If the court were to hold otherwise, there is little doubt that political cartoonists and satirists would be subjected to damages awards without any showing that their work falsely defamed its subject.

i. To allow liability if the parody or satire was outrageous would be dangerous and chilling because outrageousness in the area of political and social discourse has an inherent subjectiveness about it which could allow a jury to impose liability on the basis of the jurors’ tastes or views, or perhaps on the basis of their dislike of a particular expression.

b. Any other result in Hustler Magazine would have meant that defamation plaintiffs could circumvent the rigorous New York Times standard simply by suing for infliction of emotional distress.

c. Moreover, the decision reflects the strong 1st Amendment protection for speech about public officials and public figures, even when it is caustic and offensive.

c. False Light

i Tort of False Light

a In other words, a person is liable for placing another “before the public in a false light.”

b The distinction between the false light tort and defamation is difficult to draw; the former is viewed as an aspect of privacy, while the latter is about reputation, yet, both ultimately are about causing a person to be falsely perceived in the public’s eye.

ii Time, Inc. v. Hill (1967)
a Play of families hostage incident didn’t depict facts accurately so they sued.
b Court said that recovery for false light under a state’s privacy statute was not permissible when there were matters of public interest in the absence of proof that the defendant published the report with knowledge of its falsity or in reckless disregard of the truth.

1. Time comes to the logical conclusion that the false light tort must meet the same standards as applied in defamation actions.

2. Otherwise plaintiffs could circumvent New York Times by suing for false light rather than defamation.

d. Public Disclosure of Private Facts

i Tort of Public Disclosure of Private Facts

a The tort of public disclosure of private facts, a tort for invasion of privacy, exists if there is publication of nonpublic information that is not of legitimate concern to the public and that the reasonable person would find offensive to have published.

b Unlike defamation where the information is false and a retraction conceivably could lessen the harm to reputation, the tort of public disclosure of private facts involves the publication of true information and the harm that is done once publication occurs.

ii Cox Broadcasting v. Cohn (1975)
a A broadcast reporter obtained and reported the name of a rape victim from court records that were available to the public.  A Georgia law prohibited the publication of a rape victim’s identity.  The father of the girl who had been raped and murdered sued for invasion of privacy.

b The court held the 1st Amendment barred liability because the information had been lawfully obtained from court records and truthfully reported.

1. The court stressed that the 1st Amendment protects the publication of information obtained from public records – more specifically, from judicial records which are maintained in connection with a public prosecution and which themselves are open to public inspection.

F. OBSCENITY
1. Roth v. United States (1957)
a. A publisher & mail order co. are convicted under federal and state statutes for mailing obscenity, for lewdly keeping indecent books, and for publishing an obscene advertisement.
b. Court rules that obscenity is outside scope of First Amendment.  

i This is unlike Cohen, which had ignored the Chaplinsky dicta and said profanity isn’t always outside, and unlike Sullivan, which ignored dicta and said defamation isn’t always outside.

c. Obscenity is determined by whether to the average person applying contemporary community standards, the dominant theme of the material taken as a whole appeals to prurient interest.
i Prurient, as defined by the dictionary is Material having a tendency to incite lustful thoughts.

a The Court is also inclined towards MPC definition which is similar.
ii Under this definition, a lot of novels and movies are obscene (e.g., American Pie)

iii Not a very liberal standard, until you realize what came before it.

a Used to be any suggestion of sex was obscene – so this was actually a substantial change.

d. Court says obscenity is outside the scope of the First Amendment because it is without any redeeming social value – it is categorically worthless.
i Obscenity doesn’t add anything to the political debate – Doesn't contribute to the marketplace of ideas or contribute much of value to the search for truth.
a But the same thing could be said about art, movies, comic books, yet we protect that.

ii Obscenity isn’t speech, it is just a sub-cognitive reaction.
a But art can also affect us in this way and we protect it.
2. Alleged Interests that the Government is Trying to Protect
a. We want to protect people from being offended.
i This is problematic after Cohen which said that if you are offended you can look away.  

a The court there said – unwilling offense to innocent bystanders isn’t good enough, except if there is a captive audience that can’t leave. 

ii Even if Cohen hadn’t shot down that reason it still doesn’t make sense to ban this stuff in adult bookstores – you don’t go in there if you don’t want to look at them.

b. We want to protect the children from being harmed
i We don’t want kids to get hands on material that isn’t appropriate for them.

ii But can this justify banning obscenity altogether? Even from adults?  

a In Paris Adult Theatre case – court implies, yes it can.  

iii What is the argument there that this reason justifies banning it altogether?

a This material will find its way into children’s hands.  

iv Why are we treating sex differently?  Other things are harmful for our kids to see.  

v If we refuse to let anyone have access to this material just because we don’t want kids to get it, that would mean that we are willing to allow a child’s standard dictate what is appropriate for the rest of society.
a Protecting children can’t possibly justify a complete ban on stuff for adults.  

vi Paris Adult Theatre case concedes that that isn’t the gov’s main interest – these were adult movies shown on a screen in adult movie theatre that you had to be 21 to enter.  There was no way it was going to end up in the hands of children. 

c. Notion that Obscenity is Immoral

i This is, and has always been, the primary reason why we treat obscenity of such low value that it falls outside of first amendment.  

a Harlan makes this opinion in Roth – It is obnoxious to the moral fabric of society.

b Burger makes this point in Paris case.

ii In substantive due process cases, the Court said that morality is not a justification for regulations – see Lawrence.

a So, why would we allow it here, especially given that the 1st amendment is actually in the Constitution, so if anything, protection should be stronger here.
iii The Court is trying to censor speech so that people’s moral values don’t change; however we don’t allow the government to censor disapproved political values.

a Is there a distinction between political or moral values – politics is based on morals.

iv Is this government interest sufficient to justify banning obscene material?  

a The government can’t ban a novel that advocates in favor of anti-marriage lifestyle.
b So why is that different from a movie that depicts a couple doing that same thing?

1. Because that’s not contributing to the marketplace of ideas.

2. There is a difference b/w an intellectual argument about eroding morality and something that erodes morality more subtly – emotionally, and visually.  

3. Pornography is primal and deserves less protection than intellectual things.  

4. But we let other primal things stand – fuck the draft.
d. Need to protect against crime and the subordination of women.

i Burger argues there is a correlation between obscenity and crime.

a The evidence here is severely lacking however, though one study did show that there was a relation between abusive obscenity and crime.

ii American Booksellers Ass’n v. Hudnut (1986) - Indianapolis (D) enacted an anti-pornography ordinance in 1984, and American Booksellers Ass'n ("American") (P) brought suit seeking to have the statute declared unconstitutional.
a A state may not declare one perspective (the proper role of women) right and silence opponents of that perspective by making their actions (selling pornography) illegal.
1. A state may not ordain preferred viewpoints in this way no matter how deplorable.
2. The First Amendment requires that the government allow the people to evaluate ideas on their own – The thing that separates our society from totalitarian governments around the world is the fact that we have the right to share any ideas that we want to share, even if those ideas are hateful and offensive.
b State argues that the view of women as depicted in pornography leads to rape and violence against women.
1. Judge Easterbrook accepts this proposition as true, but concludes that it is for this very reason that the speech must be protected.

2. Clearly, if the speech is capable of such a feat, it must be powerful and impactful speech, and this is what the 1st amendment protects.
3. State’s argument that it must protect against harm means this is in an incitement argument, that pornography incites violence, and Brandenburg has already supplied the proper analysis for this type of speech (directed/imminent/likely)
c State argues that the Marketplace of ideas doesn’t work here because there is no counter speech and the speech that is unanswerable in the marketplace because it works subconsciously.
1. But if the government steps in to fix market failures in the speech, it amounts to censorship as it is not for the government to say one side is winning so the other side needs to be helped.

2. One side is always winning in the marketplace of ideas

3. From Roth to Miller

a. Roth briefly established the standard (prurient interest) of what was obscene material, but the Court quickly fractured and could not settle on a unified definition.  

i Justice Stewart’s standard – I’ll know it when I see it.
b. Court had annual “movie day” where they would watch everything and decide if obscene.

i This is how our nation decided what was obscene for 15 years.
c. Black and Douglas – thought that First Amendment prohibits all regulations of obscenity.

d. Stanley v. Georgia (1969)

i Court reversed Stanley’s conviction for knowingly possessing obscene matter, holding that the first amendment prohibits making the private possession of obscene material a crime. 
ii People thought this was the beginning of the end, because just like with Griswold (contraception), if you have the right to use it, then you need the right to buy it or this is an empty right.

iii However, in United States v. Reidel (1971), the court clearly limited Stanley to only apply to possession in the home, saying the government is still free to ban the distribution, manufacture, etc.
4. Miller v. California (1973)
a. A mail distributor of unsolicited obscene by mail was prosecuted under an anti-obscenity law.
b. Statutes barring obscenity must be drawn in enough detail to allow producers of obscenity to structure their conduct in such a way that they can comply with the law.

c. Court articulates a 3-part test for determining what is obscene material:

i Whether an average person applying contemporary community standards would find that the work, taken as a whole, appeals to prurient interests (Roth), and
ii Whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law, and 
iii Whether the work, taken as a whole, lacks serious literary, artistic, political or scientific value?
a This is an objective community standards inquiry (not local standard) – whether a reasonable person would think it lacked value when taken as a whole. 

d. We are still treating obscenity as categorically outside of the freedom of speech, but we are taking more care of making sure that an item lacks any value before we qualify it as obscene.

i The standard has become more liberal. 
ii Example – now Playboy is allowed b/c although it appeals to prurient, it also has value.
e. Criticisms of 3-Part Test

i Prurient interests means that it turns you on; patently offensive means it turns you off.
ii The community standard isn’t a national standard.

a If the purpose of obscenity laws are to protect moral values, you almost have to have a non-centralized test.

b However, should the first amendment mean different things in different places (i.e. there is more free speech in some parts of the country than others) ?

c The standard doesn’t give much free speech protection in less open-minded communities, but they would seem to be the places where censorship is most likely and in which we would want to really protect free speech.
d If you use community standard, you have taken away rights of the nonconformists and the minorities.

iii Counterpoint – the third prong is an objective community, not a local, standard, thus protecting free speech somewhat.

iv Problem with the Internet Era

a The question of which community’s standards governs is still undecided (i.e. the place where the internet porn is downloaded or uploaded?)
b If you say that it is the place where it is downloaded, the whole nation has to only put stuff on internet that would be ok in the country’s most conservative community.

f. Brennan’s Dissent

i Brennan agrees that obscene material is outside the scope of the 1st amendment; however, he says it is impossible for the court to articulate a fair test of what is obscene.  

a Since there is no way to articulate it, no reasonable standard can be developed and therefore, there is a chilling effect, so the court shouldn’t be involved in this matter.
5. Paris v. Adult Theaters (1973)

a. A suit was filed seeking to enjoin two GA movie theatres from showing obscene films, but the entrances to the theatres had signs saying that only adults allowed inside (and you had to prove 21+) and that anyone offended by nudity shouldn’t enter.
b. States can restrict obscenity in order to protect public’s interest in order and morality.  

i A legislature can determine that a connection between obscenity and antisocial behavior exists, even in the absence of conclusive proof.
c. States can regulate even when the material isn’t available to minors or unconsenting adults.

G. CHILD PORNOGRAPHY
1. New York v. Ferber (1982)
a. Court held that all (even non-obscene) depictions of child pornography fall outside the scope of the 1st amendment.
b. Court thus created another category of speech that is outside scope of 1st amendment (one not included in Chaplinsky).
c. Court held that this was categorically excluded speech because its harms outweigh whatever minimal (if any) social value it has.

i Costs of child pornography – making a market for child pornography, psychological/physical costs to the children. 
d. Stanley doesn’t apply to child pornography 

i In order to destroy the market for child pornography, court held that you don’t have a constitutional right to view it even in the privacy of your own home.
e. But Ashcroft v. Free Speech Coalition held that a state cannot ban non-obscene depictions of child sexuality if performed by actors over 18, or if it’s just fake.

i Justification is that the harm to the children doesn’t exist in that scenario.

ii Virtual/simulated child porn still whets the appetite for pedophiles, but this is incitement and needs to be tested under Brandenburg.

f. Criticisms

i There is no Miller safety valve for material that actually has value.

a Example – pictures of kids in bathtub not ok, using 17 year olds in movies.

H. CONTENT-BASED RESTRICTIONS

I. SYMBOLIC SPEECH 

1. United States v. O’Brien (1968)
a. War  protestor convicted under the Uniform Training and Service Act for burning his draft card.
b. A government regulation restricting symbolic speech is sufficiently justified if:
i If it is within the constitutional power of the government, 
ii if it furthers an important or substantial governmental interest, 

iii if the governmental interest is unrelated to the suppression of free expression, and 

iv if the incidental restriction on alleged first amendment freedoms is no greater than is essential to the furtherance of that interest.
c. Analysis of the 4 Part Test 

i Part 1 doesn’t add anything (of course gov must have power to make the regulation).

ii Parts 2 & 4 give a means/ends constitutional scrutiny.

a Part 2 requires important/substantial interest (ends).

1. This isn’t SS (compelling) or RB (legitimate); but instead, is somewhere in between (intermediate scrutiny, like gender cases).

b Part 4 requires it to be narrowly tailored (means).

1. This is SS.

c Thus, this test is a hybrid of SS and Intermediate.  

d Court’s Actual Application of Test
1. The court actually applies the test as intermediate scrutiny (both ends and means).

2. If it further an important or substantial gov interest and if the incidental restriction on alleged First Amendment freedoms is not substantially greater than is essential to the furtherance of that interest.
iii Part 3 ensures that the interest is not the interest in suppressing speech.

a Even if it passes prongs 2 and 4 (and is important and compelling regulation), prong 3 says you CANNOT regulate it if your purpose is to suppress speech.

b Designed to determine whether this regulation really is content-neutral, whether it is aimed at conduct, or whether it is designed instead to limit speech.
c Restriction on passing out political leaflets because they cause litter probably not unrelated to suppression of free expression because it’s the speech that is directly causing the harm (that’s why people throw it on the ground).  
d You can’t stop Nazis from marching just because you don’t want a riot to ensue.

1. You could say “no marching in park to protect flowers” if it applied to everyone.

d. Conduct vs. Speech

i The government says it is only regulating conduct here and that it’s interest doesn’t change whether you are trying to make a point or not.

a But a law regulating wearing yellow ribbons has no effect/purpose but to limit speech.

ii Some say that when your conduct is speech, it should be protected by the First Amendment.

a Problem though – McVeigh was just trying to make a point when he killed 100s.

b The First Amendment is a license to speak, not to kill.

iii This is the balance O’Brien is trying to strike.
e. Result of O’Brien

i Warren had no respect for people who disrespect the country’s war effort in a time of war, and so the court announces perfectly sensible test but twists the application to make sure O’Brien stays in jail.
ii Court said that the government’s interest here was not to regulate speech.  

2. Texas v. Johnson (1989)

a. A man was convicted of burning an American flag as part of a political protest.

b. Court declares his conviction unconstitutional as violation of 1st Amendment.
c. When the government’s interest in restricting speech is based on the desire to suppress the ideas or viewpoints expressed by the speech, strict scrutiny applies. 

d. Test

i Was this conduct really expressive or not?

a Look at whether:
1. the conduct was undertaken with the intent to convey a particularized message, and 
2. it was likely that that message would be understood by those who heard it.
ii Is the regulation content and viewpoint neutral?

a If the regulation is viewpoint and content neutral (aka unrelated to suppression of free expression), then it is examined in a time, place, and manner restriction test (form of intermediate scrutiny).

b If the regulation is not viewpoint and content neutral, then it will receive aggressive SS.

e. Application of Test in Johnson
i Court said that this regulation was subject to SS because it was not viewpoint/content neutral.

ii The regulation doesn’t ban all flag burning, just flag burning that is offensive.

a That’s the essence of content-based regulation and impermissible regulation of speech.

b Government may not prohibit expression of an idea just because society finds idea offensive, especially when it is criticizing government.
c Johnson wouldn’t be able to express his opinion in the way that he chooses, which would be government censorship of his political views and the emotive power of his manner.

f. Steven’s Dissent

i The government has to be able to prohibit some modes of conveying a message (i.e. you can’t paint the White House red).

ii But that prohibition would pass prong 3 because the government interest is completely unrelated to the suppression of free expression.
a That would be content-neutral regulation because the interest is merely to stop the destruction of government property.

b But you own your own flags.  So Stevens is clearly wrong.
g. Rehnquist, O’Conner, and White’s Dissent
i The flag has a unique historical position central to our national pride, and for that reason, occupies a unique position for First Amendment purposes.
ii They are almost conceding that the law is unconstitutional under the First Amendment, but are saying that they want to make this a new categorical exception outside the First Amend.

iii Criticisms of this Dissent

a Chaplinsky says that these categories should be outside scope of First Amendment because the speech was without value (and had enormous costs).

1. But burning the flag to convey a political message does have value.

b Slippery slope – will the Constitution have unique historical position tomorrow?

c Also, this makes a mockery of what the flag is supposed to stand for – the freedom to express ideas, especially political ideas.

J. HATE SPEECH
1. Arguments for Regulation of Hate Speech

a. Group Libel – it has been argued that hate speech should be proscribable under group libel theory.  See Beauharnais below.
b. Fighting Words – Some have argued that hate speech should be proscribable as fighting words under the original definition set forth in Chaplinsky, but the court has tended to limit fighting words to those that cause a face-to-face provocation to a brawl.

c. New Category Under Chaplinsky – Some have argued that racist and other bigoted insults should be carved out as a new category of unprotected speech, apart from any analogy to group libel or fighting words.
i Problem with this is that Chaplinsky excludes categories not only for being worthless, but also for being not an essential part of expression of ideas, but hate speech is about the expression of ideas.

a Holmes - even bad ideas have a place in marketplace by making other ideas look good.

b Also, the government shouldn’t be telling you which ideas are good/bad/worthless.
d. Equality – Some have argued that even if racist and other bigoted speech is otherwise understood as within the realm of 1st Amendment protection, any speech interest is trumped by the countervailing constitutional interest in equality and eradicating racial hierarchy.
2. Arguments Against Regulation of Hate Speech

a. Constitutional – The court disfavors content-based regulations that limit the emotive impact or tendency to arouse anger of speech and some see these regulations as unduly paternalistic. 
i Inefficacy – Hate speech regulations are likely to be futile or counterproductive (don’t effectively address the underlying problem of racism itself)
3. Beginning of Hate Speech Scrutiny – Beauharnais (1952) and Group Libel Theory
a. Beauharnais upheld the criminal conviction under a theory of group libel that the state is able to prohibit speech that targets/hurts a specific race/religion, building off of Chaplinsky, which put words outside of the first amendment by their very nature.

b. Beauharnais, Pres. of White group, mailed fliers about getting rid of the spread of black people.
c. Frankfurter (majority) believed in deference to legislatures, even if 1st amendment cases.

i Black wrote dissent calling this censorship of unpopular ideas.

d. This case has never been overruled but its vitality of precedent is highly suspect after NY Times, which changed our understanding of libel.

i In Spokee, court treated Beauharnais as not being good law.

ii This theory doesn’t work anymore.

4. The Evolution of Modern Hate Speech Scrutiny - R.A.V. v. City of St. Paul (1992)
a. Even within categories of unprotected speech (speech outside of first amendment), the government is limited in its ability to draw content or viewpoint-based discriminations.  

b. If something in a category of unprotected speech does discriminate based on content or viewpoint, it will be subject to strict scrutiny. 

i Laws subject to only intermediate scrutiny if don’t discriminate based on content/viewpoint.

ii Regulations of speech categorically outside the first amendment can only be regulated if the lines being drawn are based on the same reason that that speech is categorically outside in the first place.

c. A teenager is prosecuted under a bias-motivated crime ordinance for burning a cross on the lawn of a black family’s home.
d. Holding:

i Even though the interest here is compelling, the law is not narrowly tailored enough to survive strict scrutiny.

a The law could be re-drawn to prohibit all fighting words without engaging in content/viewpoint-based discrimination.

b This is very ironic that the court says it’s not narrowly tailored enough so it should be drawn more broadly. (White’s concurrence)
e. Criticisms 

i How can the First Amendment strike down a law that is supposedly outside of its scope?

a Response: all speech is speech for the First amendment but the farther out you go, the more power the government has to regulate.

ii Some attack this as inconsistent with Chaplinsky but the court says this is a complete reinterpretation of Chaplinsky.
a RAV gets rid of the simple Chaplinsky “it’s in or it’s out” exceptions.
f. White’s concurrence:

i Says that the statute is unconstitutional b/c it’s overbroad targeting not just fighting words but other speech as well (White thinks they could have kept original Chaplinsky analysis)

5. Wisconsin v. Mitchell

a. Mitchell was convicted of aggravated battery, but instead of the two years’ imprisonment normally given under the statute, he was sentenced to seven years under a Wisconsin provision that enhances the maximum penalty for an offense whenever the defendant intentionally selects the person against whom the crime is committed because of the race, religion, color, disability, sexual orientation, national origin or ancestry of that person.
b. ROL: Where the law is targeted at conduct and is used to convict someone for pure conduct (not expression) it doesn’t raise 1st amendment issues, even if motive is an element of the violation or is a sentence-enhancer.

c. This is similar to Title 7 anti-discrimination law, where you can be treated differently based on your motive.

d. Hate crime laws are constitutional and most states have them.
6. Virginia v. Black
a. Δ was charged with violating VA’s cross-burning statute, which said that it shall be unlawful for any person with the intent of intimidating any person or group of persons, to burn or cause to be burned a cross on the property of another.
b. A statute that is targeted at expression with the intent to discriminate that does not engage in viewpoint-based discrimination will be ok, even if the statute is content-based.

c. It is ok to criminalize only certain modes of expression and not others based on the content of that threat (even though RAV prohibited content-based discrimination).

d. Since threats are normally outside of the first amendment, it’s ok to regulate based on content only those threats that are most intimidating and most terrifying.

e. Since this statute criminalizes the intent and not the race-gender component, as compared to RAV, the statute is not limited to these factors but rather criminalizes intimidation of any group.

i For example, a guy who burns a cross to intimidate his white lawyer is equally culpable.

ii So this regulation might be content-based but it’s not viewpoint-based.  It says that any threat accomplished through cross-burning is illegal. So it’s permissible (even though it’s content based).
f. Where a statute doesn’t present the risk of viewpoint-based regulation, it is permissible even if it is content-based, as long as the content-based distinction being drawn tracks with why it was originally outside of the scope of the first amendment.

g. Court still declares this law unconstitutional, however, because it says that any burning is prima facie evidence of intent to intimidate group of persons. 
i This makes the law unconstitutional because it allows the jury to interpret that this is a threat based solely on the fact that this is a cross.  
ii But some cross-burning is political and isn’t trying to intimidate, so it should be ok.

iii So the state just has to fix the law to make it not overbroad.
VI. The Religion Clauses

A. FREE EXERCISE CLAUSE

1. Congress shall make no law respecting or prohibiting the free exercise of religion.

2. Church of the Lukumi Babalu Aye v. City of Hialeah (1993)
a. Shortly before a church of Santeria, a religion that includes animal sacrifice, moved to the city of Hialeah, the city passed an ordinance forbidding the sacrifice of animals in religious ceremonies

b. Laws that restrict freedom of religious practice that are not of general application must be narrowly tailored to achieve an important overriding government interest.

c. The law here clearly was not of general application because, while it didn’t discriminate on its face, its purpose was to restrict the freedom of this particular church from doing animal sacrifices.

i This is obvious from the legislative history (town meeting specifically to talk about new church and their heathen ways).  

ii Also, the law is both under-inclusive and over-inclusive (so not narrowly tailored).
a Under-inclusive in that it finds no fault in hunting or food slaughter.

b But it’s over-inclusive because it stops humane animal slaughtering.

3. Facially Neutral with a Discriminatory Effect: Old Law

a. The rule for over 40 years was the rule established in Sherbert v. Verner that, when a law is facially neutral but ends up having a discriminatory effect on a religious group, the failure to provide an exception to religious adherents is subject to SS. 
b. Sherbert v. Verner (1963)

i Sherbert was unable to find work because she was a seventh-day Adventist and couldn’t work on Saturday. The state denied her unemployment benefits.

ii Where a facially neutral law not passed out of religious animosity ends up discriminating against certain religious practices, the law must pass strict scrutiny review to survive.
a State does have a compelling interest here in giving out unemployment benefits and not having the system frauded (by people claiming they couldn’t work on Saturdays), but the law is not narrowly tailored in that it doesn’t provide exceptions for people who actually do believe in that religion and can’t work on Saturdays.

iii It is an unconstitutional burden on a worker’s free exercise of religion for a state to apply eligibility requirements for her unemployment benefits so as to force a worker to abandon her religious principles respecting her religion’s Sabbath.
c. Wisconsin v. Yoder (1972)
i Yoder, Amish guy, refused to send his 15-year-old daughter to school, in violation of Wisconsin’s requirement of school attendance until age sixteen.  
ii Court held that requiring teenage Amish children to attend school violated the free exercise clause and also infringed on the right of parents to control the upbringing of their children.

iii The court insisted that a state’s interest in universal education must be strictly scrutinized when it impinges on fundamental rights and interests such as the right of free exercise.

4. Facially Neutral with a Discriminatory Effect: Modern Analysis

a. Modern law changed from the old SS standard to virtually no scrutiny whatsoever.

i The old precedents are now mere “exceptions” to the general rule of no scrutiny.
b. Employment Division, Dept. of Human Resources v. Smith (1990)
i Smith and Black fired for using peyote as part of a religious ceremony at the Native American church where they were members and the state denied them unemployment benefits.

ii When a generally applicable law has the incidental effect of burdening the free exercise of religion, the law is NOT in violation of the First Amendment.

iii Scalia rejects previous precedents and sustains denial of benefits against free exercise challenge, holding that there is nothing unconstitutional about state enforcing its criminal laws against peyote.
a Scalia distinguished the precedent cases of Sherbert and Yoder by saying that they were hybrid constitutional claims; they had other claims wrapped up in them that made them subject to SS.

1. Also, Sherbert went that way because it was employment discrimination case so there is more of an opportunity (and hence, requirement) that the state do a case-by-case analysis to determine if benefits should be given.

iv Three justifications:

a We need rules, not standards.
1. Scalia doesn’t like balancing tests, etc, because they give judges too much power.

b Since the political process works fine to protect these rights, we don’t need intervention.
1. Americans cherish religious freedom, so this isn’t the type of right that the judiciary needs to actively protect b/c legislatures won’t enact generally applicable laws that end up criminalizing the practices of particular religions. 
2. And if they do it on accident, they will pass an exception.
3. Note – under this ruling, the legislature could pass a law saying that 10 or more people can’t congregate on Sundays (but this won’t happen b/c we’re a majority).

a. Counterpoint - the Carolene Products FN 4 is worried about minorities and it specifically lists religious minorities as one of the minorities that is discreet and insular and requires the protection of the courts.

b. O’Conner, Blackmun, Brennan, and Marshall all reject the lower scrutiny for this reason.
c If we had to give exemption to everyone who said that their religion precluded them from following the law, it would be chaos.
1. But even using SS, the court denied a lot of religious exemptions (because the law was narrowly tailored, etc).

2. Prior to Smith, SS was working but perhaps that is only because the judges were sensible in what they struck down (going back to first point that we don’t want judges making these decisions.)

c. The Religious Freedom Restoration Act (RFRA)
i In response to Smith, Congress adopted the RFRA to require strict scrutiny for free exercise clause claims.
ii The Act declared that its purpose is to restore the compelling interest test as set forth in Sherbert and Yoder and to guarantee its application in all cases where free exercise of religion is substantially burdened.
iii In City of Boerne v. Flores, the court declared the RFRA unconstitutional as exceeding the scope of §5 of the 14th amendment.
a So the court is saying that the Congress can’t tell them how to read Constitution.

B. ESTABLISHMENT CLAUSE

1. Competing Theories of the Establishment Clause

i Strict Separation

a Says that to the greatest extent possible government and religion should be separated.

b Thomas Jefferson’s metaphor that there should be a wall separating church and state.

c A strict separation of church and state is seen as necessary to protect religious liberty.

1. When religion becomes a part of government, separationists argue, there is inevitable coercion to participate in that faith.

d There are problems, though, with the strict separation approach.

1. A complete prohibition of all government assistance to religion would threaten the free exercise of religion.

a. Ex. Refusal by government to provide police services 

2. Thus, a total wall separating church and state is impossible, and the issue becomes how to draw the appropriate line.

3. Moreover, religion has traditionally been a part of many government activities, from the phrase “In God We Trust” on coins to the invocation before Supreme Court sessions, “God save this honorable court.”

ii Neutrality Theory

a Says that the government must be neutral toward religion
1. Government cannot favor religion over secularism or one religion over others.

2. Symbolic Endorsement Test -  gov’t violates establishment clause if it symbolically endorses a particular religion or generally endorses religion or secularism.

a. The difficulty though is in determining what government actions constitute a “symbolic endorsement” of religion.

b. Three different approaches to the symbolic endorsement test have been offered.

i. One rejects using the test at all where the issue is private speech on government property.

ii. Another suggests the symbolic endorsement test should be applied from the perspective of the perceptions of a well-educated and well-informed observer.

iii. A third argues that the symbolic test should look to the perceptions of the reasonable passerby.

b Criticisms of symbolic endorsement test:
1. People will perceive symbols in widely varying ways; court inevitably is left to make a subjective choice as to how people will perceive a particular symbol.

2. Moreover, judges who are part of the dominant religion may be insensitive to how those of minority religions perceive particular symbols.

3. At the same time, some argue that the endorsement test is too restrictive of government involvement with religion.

iii Accommodation/Equality

a Says that the court should interpret the establishment clause to recognize the importance of religion in society and accommodate its presence in government.

b Specifically, under the accommodation approach the government violates the establishment clause only if it literally establishes a church, coerces religious participation, or favors one religion over others.

c Those who defend the accommodation approach argue that it best reflects the importance and prevalence of religion in American society.

d Opponents of the accommodation approach argue that little ever will violate the establishment clause.

1. Nothing except the government creating its own church or by force of law requiring religious practices will offend the provision.
2. Lemon Test
a. If law isn’t discriminatory, the court applies a three-part test articulated in Lemon v. Kurtzman:

i The statute must have a secular legislative purpose,
ii Its principal or primary effect must be one that neither advances nor inhibits religion, and
iii The statute must not foster an excessive government entanglement with religion.

iv Lemon test is favored by justices taking strict separationist approach to establishment clause.  

v It also is used by justices taking the neutrality approach, although they emphasize whether the purpose or effect is to symbolically endorse religion.
b. Criticisms of the Lemon Test

i The purpose requirement, taken literally, would invalidate all deliberate government accommodation of religion, even though such accommodation is sometimes required by the free exercise clause, and has sometimes been held permissible under the establishment clause even if not constitutionally compelled.

ii The legislative purpose is in any case difficult to ascertain in a multi-member body.

iii The entanglement prong contradicts the previous two – some administrative entanglement is essential to ensure that government aid does not excessively promote religious purposes.

3. Religious Prayer/Instruction In School
a. Court mainly looks at a COERCION test and an ENDORSEMENT test.

b. Early School Instruction Cases

i McCollum v. Board of Education (1948)– bringing in religious teachers = not ok.
a Ct strikes down law allowing school to bring in religious instructors to teach the students.

b Justification for holding

1. Public school buildings were used for the purpose of providing religious education.

2. The program aided sectarian groups in that it helped to provide pupils for their religious classes through use of the state’s compulsory public school machinery.

ii Zorach v. Clauson (1952) – sending students out for religious study = ok.
a The court concluded that allowing students to receive religious instruction during school hours was simply accommodating religion and not a violation of the establishment clause since government funds and facilities were not used.
b It’s hard to distinguish the two cases – court doesn’t seem to know what the test is.

iii What factors are driving the court

a Force
b Coercion

c Use of school facilities

d Use of school resources

e Neutrality

f Engaging in Religion

g Indorsement

c. Modern School Prayer/Instruction Cases

i Engel v. Vitale and Abington School Dist (1962)

a The New York Board of Regents prepared a non-denominational prayer for use in public schools and directed that the prayer be recited daily by each class.  
b Court said that it violates the Establishment Clause when a school composes and reads a religious prayer because the government cannot engage in religious activities.

ii Lee v. Weisman (1992) – public school principle invited rabbi to deliver an invocation prayer at graduation ceremony.
a Kennedy’s majority - Including religion or religious topics in school functions violates the Establishment Clause because it coerces others to subject themselves to it (everyone wants to go to graduation, so if they do they have to hear this).

b People will think they share the same beliefs because they are there while it’s being said.

c There is a social (peer) pressure not to sit down; it makes you seem like an outsider.

d Kennedy cites psychological journals/studies on this question – peer pressure to conform.

e Scalia’s dissent – agrees that the state shouldn’t be able to coerce, but uses the legal definition of what constitutes coercion (force with the threat of penalty).  
1. This is minimal inconvenience and not a major harm to just stand there.

2. And coercion isn’t coming from government – it comes from peer pressure.

a. Counter – gov’t has facilitated the coercion by creating the system that led to it. 

f Blackmun, O’Conner, Stevens, and Souter – join Kennedy’s opinion but think this is government endorsement of religion, not coercion.

1. Concurring justices say that coercion of the type identified by Kennedy in majority opinion is sufficient to establish an establishment clause violation in circumstances like this, but it isn’t necessary b/c there is another way – government endorsement of religious beliefs also violates the establishment clause.

2. Coercion can’t be the sole cornerstone of the Establishment clause because if someone coerces you, that violates you freedom of expression (so it would already violate free expression of religion clause, which would mean that the Establishment clause would add nothing extra.)

a. Scalia’s counter point - endorsement principle can’t possibly be the touchstone of establishment clause analysis either, because the government has always done some things to endorse religion (Declaration of Indep, thanksgiving prayer, etc)

b. Souter’s responses to Scalia – 

i. Madison, who wrote the establishment clause, and Jefferson – thought that these things did violate the establishment clause.
ii. Even if it’s true, the original meaning shouldn’t control today.

iii. Notion that these things have become ceremonial deism = they have faded into the background and don’t take any endorsement from them.
iv. And even if they do endorse religion, all that shows is that we have grandfathered in some exceptions from what should otherwise be the logical scope of the establishment clause (so draw the line there).

iii Santa Fe Independent School Dist. v. Doe – prayer before football games.
a This uses Lee rationale – students are essentially coerced here because they have to listen to it if they want to go to the football games. 
iv Edwards v. Aguillard (1987) – Teaching Evolution in Schools
a LA enacted Creationism Act requiring the teaching of creationism if evolution taught.
b Ct. declared LA law unconstitutional b/c it required public schools to advance a religion.
c Court applied Lemon test and said it failed part 1 (because it lacked a secular purpose).

d Scalia dissents – he thinks that the first part of the Lemon test should be gotten rid of because it is impermissible and impossible to determine legislative purpose.
4. Religious Symbols/Expression In Public Places
a. Marsh v. Chambers (1983) – Creates Exception to Establishment Clause
i The Nebraska legislature had employed a Presbyterian minister for eighteen years to open each legislative day with a prayer.
ii Court creates an exception to the modern establishment clause (no matter which test you use) for these historical practices.
a This is the quasi-originalist argument that if something arose since the beginning of our country, it can’t be said to violate our Constitution (it was done by the first Congress)

b Court doesn’t really justify why it’s ok – relies on Souter’s previous argument that these things don’t really have endorsing power anymore, they are more just mundane acts.

iii Court avoids problem of squarely addressing it by avoiding the Lemon test, endorsement test, or coercion test (because it clearly would’ve violated some of those).
b. Lynch v. Donnelly (1984)
i The city of Pawtucket, RI set up displays during holidays including a crèche of traditional figures from Christianity.

ii Court finds no establishment clause violation after going through the Lemon test.

a Burger says that the purpose of the nativity was more of a history lesson, etc., and that the primary effect was not to advance religion (first two prongs of Lemon test).

b Burger is looking at whether religion was advanced here.

c O’Connor concurs with this but says that she would reinterpret the first two prongs of the lemon test to simply restate the endorsement test.

1. Test O’Connor would use:

a. Whether the gov intended to endorse religion, and
b. Whether the statute had the effect of endorsing religion.

2. O’Connor is focusing not on the advancement of religion, but on its endorsement.
3. To find that the display didn’t violate her test, she looks at the display as a whole and asks whether a reasonable person would find that it was violative.

a. But who is a reasonable person? A reasonable Christian?
iii Analysis - the court’s test is insulting to non-believers and believers

a To say that the nativity is just a historical symbol is offensive to believers.

b And it’s offensive to non-believers who really do take offense to these symbols

c. Allegheny County v. American Civil Liberties Union 
i Court strikes down a crèche not surrounded by reindeer and a Christmas tree, but upholds a menorah placed next to a Christmas tree in a county building next to a sign saying “SALUTE TO LIBERTY.”

ii The key difference, at least for Justices Blackmun and O’Connor who cast the decisive votes, was that the nativity scene was by itself and thus conveyed symbolic endorsement for Christianity; the menorah, in contrast, was accompanied by symbols of other religions and secular symbols.
iii The context as a whole of the menorah one – Christian with secular with Jewish, etc – shows endorsement of tolerance and not religion, so it’s allowed.
iv This is jokingly referred to as the “two reindeer rule”.

v Court uses O’Connor’s test from Lynch – whether it shows government endorsement.

vi Four Justices – Kennedy, Rehnquist, Scalia, and White – took an accommodationist approach and would have allowed both symbols.

d. McReary County & Van Orden (2005)
i McReary struck down posting of 10 commandments in KY courthouses next to a Magna Carta, etc, but on same day – in Van Orden – they allow the ten commandments on the capital grounds.
ii What’s the difference? Why is one ok and not the other?

a To 8 justices – there is no difference (4 said they are all ok; 4 said they are all not ok).

b But Breyer is the one who said one is ok, and the other not. 

iii It seems like the court has abandoned the wink,wink endorsement test of O’Connor.

iv Breyer’s thoughts (swing vote)
a Breyer’s holding is the controlling one since it’s the most narrow.

b He is distinguishing between the two monuments on the ground that the TX monument was elected a long time ago in a different climate, whereas the KY monuments were erected just last year during a period of great religious divisiveness and during time that there was a lot of conflict about whether these religious displays were ok.

c The point of establishment clause is to avoid gov contributing in religious divisiveness.  

d The KY monuments really do divide the community and constitute the majority forcing its views on the minority; but the TX ones don’t.

e This is a dumb test and will probably change soon – it’s more important to know how the rest of the justices feel about it because one of those two sides will win.

v Souter’s McReary majority opinion 

a Looks like a more realistic endorsement test and for the first time admits that these things were erected for religious purposes.

vi Rehnquist Plurality opinion in Van Orden – he doesn’t want to employ the lemon test and says it’s not useful in these cases of gov expression (neither is endorsement test.)
a Rehnquist doesn’t resort to any particular tests but says the 10 commandment monuments should be constitutional of the nation’s long history of recognizing the role of religion.

b But he defensively applies the Lemon test and Endorsement test to say that this is just a secular homage to the rule of law in our history.

c Counterpoints

1. Some of the commandments may be secular, but many aren’t. 

2. These cases are being argued and designed in a way that is done to appease justice O’Connor to get her endorsement test (arguing that these aren’t religious commandments at all).

vii Scalia’s opinion  

a He recognizes that there is a religious meaning but that says that it’s ok because this is a majority belief and our Constitution allows the endorsement favoring the Bible.

b It’s just an endorsement of biblical monotheism generally, and there’s nothing wrong with that because historically our nation has long tolerated these generic biblical governmental religious endorsements.

viii Thomas’s opinion

a He thinks the Establishment Clause shouldn’t apply against the states and they should be able to do whatever they want.

b The 1st amendment is a federalism principle and it’s not (and never was) designed to be applied against the states.
5. Use Of Public Money To Fund Religious Activities
a. Everson v. Board of Education (1947)
i Pursuant to a NJ law, a local school board reimbursed parents of parochial school students for the expense of their children’s bus fare to school.
ii Government programs that provide government support neutrally and regardless of religious faith to individuals to cover transportation costs to religious schools are not violative of the Establishment Clause.

iii Funding poses a clash between wall of separation concept and the neutrality principle.

a These two are both well-supported in case law, history, and precedent, but they are in irreconcilable tension.

b Court here chooses to go with the neutrality principle.

iv Court says they aren’t funding schools directly – they are giving the money to the parents and the parents are the ones choosing what to do with it.

a So there is no violation of separation of church and state.

b. Mueller v. Allen (1983)
i The income tax law for MN allowed for the deduction from gross income expenses incurred for tuition, textbooks, and transportation whether schools were religiously affiliated or not.

ii A neutrally applied tax deduction does not offend the Establishment Clause.
iii The government is making a choice on neutral lines, and it’s the people who are deciding where the money goes (same neutrality concept from Everson).

a The tax deduction goes to the parents and not the school, so it’s ok.

b This is classic form over substance; the money is benefiting the school, just indirectly.

c. Zelman v. Simmons-Harris (2002)
i State taxpayers challenged Ohio’s voucher program on establishment grounds.

ii Supreme Court upheld the Ohio voucher program.

a A state educational voucher program that provides financial aid to a broad class of citizens who, in turn, direct government aid to religious schools as a result of their own independent private choices does not violate the Establishment Clause.

b Court applies the Lemon Test and concludes that purpose and entanglement aren’t a problem, so the case turns on whether the law had the effect of advancing religion.

1. Any effect of advancing religion here is not done by the government, but by the free will and choice of the parents. 

iii Souter dissents 

a Neutrality is a farce – 97% of all the money goes to religious schools. 

b It’s not a product of free choice – it’s just the fact that there are no other choices out there for these parents.

d. Locke v. Davey (2004)

i A college student sued the governor and state officials after the state withheld scholarship aid for his pursuit of a theology degree.

ii The State has an interest in avoiding excessive entanglement, so just because the Establishment Clause doesn’t forbid the state from including religious instruction within the scope of generally applicable state funding programs, that doesn’t mean that the states aren’t allowed to make a different choice – placing separation above neutrality. 

a Such a decision is a compelling interest and the states are entitled to make that choice.

iii Even if this law is facially discriminatory against religion, it’s still ok because it survives SS

iv When we are in the gray area between separation and neutrality, the states can act to the preference that is more important to them.
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