I. JUDICIAL REVIEW 

a. Establishing Judicial Review
i. Judicial Review Defined
1. Judicial review is the doctrine that the courts have the power to invalidate governmental action which is repugnant to the Constitution.
ii. Review of Federal Action
1. While there is no explicit textual authority for federal court review of the acts of the President and the Congress, this power has been inferred from a number of sources, including the Art. III grant of judicial power to the Supreme Court and inferior federal courts and the principle that it is the judicial power to say what the law, i.e., the Constitution, is.
a. See Marbury v. Madison (1803) (the Supreme Court has the implied power from the Constitution to review acts of Congress and declare them void if repugnant to the Constitution)
iii. Review of Executive
1. It’s the nature of the executive action and not the office of the person that determines the appropriateness of judicial review
a. See Nixon v. Sirica (DC Cir 1973) (the decision by the president is reviewable by the Supreme Court)
iv. Review of State Action
1. The Supremacy Clause of Art. VI establishes federal judicial power over the acts of state officials and the constitutionality of state statutes.  Art. VI requires state courts to make decisions in conformity with the U.S. Constitution.
a. See Cooper v. Aaron (constitutional duty on members of all branches of state gov’t to comply with Supreme Court decisions)

2. These "cases arising under the Constitution" are reviewable by the Supreme Court under Art. III § 2.
a. Policy: need for uniformity in federal constitutional interpretation
b. See Martin v. Hunter’s Lessee (1816) (Supreme Court has appellate jurisdiction over issues of federal law in state courts and all civil cases from state courts); See also Cohens v. Virginia (1921) (Supreme Court has appellate jurisdiction over state criminal cases)
b. Source of Judicial Power: Article III Jurisdiction: The "judicial power" is vested by Art. III in the Supreme Court, the only court established by the Constitution, and in inferior federal courts created by Congress.
i. Federal "Judicial Power" Defined
1. Unless a case falls within one of the "cases or controversies" identified in Art. III, § 2, an Art. III federal court (as distinguished from an Art. I court) must dismiss the case for want of subject matter jurisdiction.
2. Congress exercises broad powers over the existence and jurisdiction of lower national courts, within the limits provided by Art. III.
ii. Supreme Court Jurisdiction
1. Original Jurisdiction
a. Supreme Court original jurisdiction is defined by Art. III. It cannot be enlarged or diminished by Congress.
2. Appellate Jurisdiction—Congressional Power
a. The Supreme Court's appellate jurisdiction is vested by Art. III subject to congressional exceptions. This congressional power may be subject to limitations arising from separation of powers principles and constitutional rights and liberties.
iii. Discretionary Review
1. Supreme Court review of lower court decisions is almost entirely a matter of discretion.
a. Example: writ of certiorari: takes 4 justices 
2. See Rescue Army v. Municipal Court (1947) (There is discretionary avoidance of Constitutional issues.)  
3. Policy / non-jurisdictional doctrines for this; See Rescue Army
a. Its foundations lie in all that goes to make up the unique place and character of judicial review of gov’t action for constitutionality.  

b. They are found in possible consequences stemming from constitutional roots and the finality of those consequences

c. The consideration of the scope of judicial authority

d. The necessity for the courts to keep within their power

e. The inherent limitations of the judicial process

c. Constitutional and Policy Limitations on Judicial Review: Even where an issue concerns the subject matter set forth in Art. III, it may not necessarily be heard on the merits. For example, Art. III requires that a "case or controversy" must be present for an Art. III court to have jurisdiction. Further, there are prudential limitations borne of judicial self-restraint limiting the use of judicial review. The jurisdictional requirements and policy restraints are frequently referred to as justiciability.
i. Constitutional Limitations
1. Eleventh Amendment
2. Case or Controversy
a. A case must be in an adversary form and a context that is capable of judicial resolution and its resolution must not violate separation of powers principles, or an Art. III federal court lacks jurisdiction. See Flast v. Cohen (1968) 
b. Policy reasons

i. Avoid premature decisions

1. smooth allocation of power among courts over time

ii. Representational interests

1. the unfairness of holding later litigants to an adverse judgment in which they haven’t been properly represented

iii. Self-determination interests

1. importance of placing control over the political processes in the hands of the people most closely involved
c. Advisory Opinions—Art. III federal courts cannot furnish advisory opinions.  See Muskrat v. United States (1911) (an action must be a justiciable “case or controversy” within the authority of an Art. III court, even if Congress passes an Act saying otherwise.  The Supreme Court can’t give advisory opinions)
d. Supreme court can refuse to hear a case, even if it’s a case or controversy.  See Discretionary Review supra
ii. Congressional Limitations
1. The Exceptions Clause

a. Art. III § 2: : the Supreme Court’s original jurisdiction is extended to an extremely limited category of cases…”in all the other cases before mentioned, the supreme court shall have appellate jurisdiction, both as to law and fact, with such exceptions, and under such regulations as the Congress shall make”
b. Congress, legally or practically, uses this to overturn decisions it doesn’t like

i. School Prayer

ii. Abortion
2. See Ex Parte McCardle (1869) (Constitution gives Supreme Court appellate jurisdiction, but Congress can make exceptions to that appellate jurisdiction...narrow reading says Congress has this power to remove appellate jurisdiction, if there are other means of remedy, broad reading says that Congress has the power to remove ALL appellate jurisdiction); United States v. Klein (1872) (Congressional power cannot violate the Court’s essential role in the system.  Congress is limited by the Separation of Powers)

iii. Policy Limitations (Judicial Self–Restraint) See Rescue Army supra
1. Rules for Constitutional Review. The Ashwander rules are used to avoid unnecessary constitutional decisions. (page 76 in black letter).  Constitutional issues affecting legislation won’t be determined:

a. In friendly, nonadversary proceedings

b. In advance of the necessity of deciding them

c. In broader terms than are required by the precise facts to which the ruling is to be applied

d. If the record presents some other “adequate and independent” state ground upon which the case may be disposed of

e. At the instance of one who fails to show that he is injured by the statute’s operation, or has availed himself of its benefits, OR

f. If a construction of the statute is fairly possible by which the question may be avoided

2. Presumption of Constitutionality.
3. Judicial Restraint to Avoid Unnecessary Use of Judicial Review. The Court follows a policy of "strict necessity" before deciding constitutional questions.
4. Congressional legislation can override such prudential limitations.
d. Specific Doctrines Limiting Judicial Review: There are specific doctrines, based on the case or controversy requirement and judicial self-restraint, through which Art. III federal courts determine who may litigate a constitutional question, when the constitutional question may be litigated, and what constitutional questions may be litigated.
i. The Standing Limitation—Who Can Litigate?
1. Constitutional Standing
a. Art. III requires that a plaintiff seeking to litigate a federal constitutional question demonstrate a personal stake in the outcome by establishing (1) injury in fact (2) fairly traceable to the defendant's act being challenged; and, (3) redressable by the requested remedy.  This assures the requisite adversity and reflects separation of powers  concerns.  Lujan v. Defenders of Wildlife (1992); Valley Forge Christian College v. Americans United for Separation of Church & State (1982)
b. Injury in Fact.  Any significant factual injury, economic, aesthetic, etc., will suffice. The injury must be "concrete and particularized and actual or imminent, not conjectural or hypothetical." See Lujan (stricter requirements for injury made standing more difficult to obtain); But see Federal Election Commission v. Akins (1998) (a widely shared informational injury directly related to voting is sufficiently concrete and specific); Friends of the Earth, Inc. v. Laidlaw Environmental Services (2000) (makes Lujan broader - even without injury to the environment there was injury to the P because of geographic and temporal proximity); see also Allen v. Wright (1984) (injury in fact could be direct or indirect or stigmatic (not personal) injury); Singleton v. Wulff (1976) (economic injury is sufficient)
i. Burden differs at different stages of trial
1. At pleadings ( general allegation

2. Summary judgment ( specific facts

3. At trial ( specific facts must have evidentiary support

ii. Fairly Traceable. Plaintiffs must establish causation by showing that the injury is "fairly traceable" to the defendant's action being challenged.  Allen v. Wright; Simon v. Eastern KY Welfare Rights (1976) (must be more than speculative)
1. Relationship between the unlawful conduct and the injury
iii. Redressability. They must also demonstrate a "substantial likelihood" that the injury is "redressable" if the court grants the requested relief.  See Laidlaw (civil penalties are sufficient to establish redressability if it serves a deterrent effect); Utah v Evans (revising a census report is sufficient to fix a messed up report); Steel Co. v. CBE (if no remedy is available beyond the cost of litigation, there’s no redressability) 
1. Relationship between the injury and the remedy.
c. Taxpayer and Citizen Standing
i. Ideological Plaintiff: You can’t sue just because you feel a certain way.  Like, you can’t sue cuz you don’t want to go to war, or because you’re a vegetarian and killing pigs for food is bad.  There’s no injury in fact.  You need some sort of injury.
ii. Federal Taxpayers. A federal taxpayer must allege (1) that the enactment being challenged is an exercise of the taxing and spending power, and (2) that the challenged enactment offends a specific limitation on the taxing and spending power.  Flast v. Cohen (1968); See Frothingham v. Mellon (1923) (federal tax payer lacks standing to challenge fed law providing grants to states as violative of the 5th amend. due process clause)

iii. State Taxpayers. A state taxpayer has standing if she demonstrates a direct and substantial expenditure of public funds, i.e., a good faith pocketbook injury.
iv. Citizen Standing. At least in the absence of congressional legislation authorizing the suit, under Art. III standing a citizen lacks a sufficient personal interest to raise the constitutional claim.  Schlesinger v. Reservists Comm. to Stop the War (1974); see Valley Forge (a citizen doesn’t have standing to challenge a gov’t action b/c they have no stake in the outcome); US v. Richardson (there must be a logical nexus between status as a taxpayer and his claim)
d. Statutory Standing
i. Congress can, by statute, create legal interests, the denial of which constitute injury in fact. However, Congress cannot ignore the Art. III requirements of injury in fact, and causation, i.e., fairly traceable and redressability.
ii. Congress can remove prudential obstacles to standing.  See Bennet v. Spear (1997) (Congress expanded the zone of interests to the full extent permited by Art III in the citizen-suit provision of the ESA, where it authorizes a suit by “any person”)
2. Prudential Standing: These questions are imposed as a matter of judicial administration.  After we decide the ( has standing from the first three things, we look to these to weed out the (’s with real claims.  Is the ( asserting his own legal rights and not those of a third party?  Is this not an abstract or generalized case?  Is the complaint within the zone interest?
a. Third Party Standing. A litigant usually lacks standing to raise the rights of others, but there are exceptions.  One has 3rd party standing if:

i. There’s a close relationship

ii. The litigant needs to invoke 3rd party rights to protect his own interests
iii. See Singleton v Wulff  (1976) (Docs who would benefit financially if the statute was held unconstitutional had standing because they had a financial stake in the outcome, PLUS, the closeness of the relationship b/w doc and patient in this context is ok for the doc to bring the claim)

b. Abstract, generalized Grievance

c. Zone of Interests

i. See Bennet v. Spear (1997) (Congress expanded the zone of interests to the full extent permited by Art III in the citizen-suit provision of the ESA, where it authorizes a suit by “any person”.  This removed the zone of interests obstacle)

d. Associational Standing. An association can raise the rights of its members if (1) the members have Art. III standing to sue in their own right, (2) the suit is germane to the organization's interests (think Art. III) and (3) there is no need for individual participation.  Friends of the Earth, Inc. v. Laidlaw Environmental Services
i. See United States v. SCRAP (1973) (various environmental groups had standing as persons adversely affected or aggrieved under the APA (because it affected their recreational use of the environment) to challenge an ICC failure to suspend a railroad freight surcharge); But see Sierra Club v Morton (1972) (a mere interest in a problem, no matter how long standing the interest or how qualified the org is in evaluating the problem, isn’t sufficient by itself to render the organization “adversely affected” or “aggrieved” within the meaning of the APA)

ii. The Timing Limitation—When Can Constitutional Litigation Be Brought
1. Mootness
a. Art. III (“case or controversy”) requires dismissal of a case when, because of changes (time or events), the court's determination of the legal issue cannot have any practical effect in achieving the desired result (it’s no longer a case or controversy).  DeFunis v. Odegaard (1974).  But there are exceptions to the doctrine:
i. voluntary cessation of the allegedly illegal conduct;
1. a case won’t be moot if there’s reasonable expectation that the wrong will be repeated.  See Laidlaw
ii. unsettled collateral consequences;
1. a case can’t be moot if there are unsettled important collateral consequences which may have an adverse impact on the litigant
iii. Repetitious issues *MOST IMPORTANT*

1. there is a reasonable likelihood that the constitutional issue is "capable of repetition, yet evading review."
2. examples: elections, pregnancies, in class actions you need a reasonable likelihood that it will happen to someone in that class again
2. Ripeness, Prematurity and Abstractness
a. The Art. III requirement of ripeness requires that there be present injury or an imminent threat of injury. In determining if a case is ripe, consider
i. the effect of delay on plaintiffs,
ii. effect of judicial intervention on administrative actors, and 
iii. whether courts would benefit from the delay.
b. Even if jurisdiction is technically present, judicial self-restraint may dictate dismissal of issues as premature and abstract.  Although not mandated by Art. III, consider whether (prudential considerations):
i. There are any significant events yet to occur which will sharpen the dispute

ii. The issues are sharply defined or remain speculative and uncertain

iii. There is a realistic expectation that a threatened government action will occur
3. Discretionary Abstention
a. Vagueness
i. If a state statute is capable of a narrow saving construction, federal courts should exercise restraint and abstain from decisions on constitutional issues.
b. Pending State Proceedings
i. Absent a showing of bad faith harassment, a federal court should abstain in a suit seeking declaratory or injunctive relief if state criminal or analogous civil proceedings are pending.
iii. The Subject Matter Limitation—What Can Be Litigated
1. The Political Question Doctrine: Political questions, which are non-justiciable, have their origin in classic, functional, and prudential considerations. See Baker v. Carr (1926)
a. Classical Doctrine: If the issue has a constitutional commitment to another branch ( Political question
b. Functional Criteria: If there’s a lack of judicial resources and capabilities for deciding the case ( Political question
c. Prudential or policy considerations relating to the proper use of judicial power.  Some ideas:
i. the strangeness of the issue and its intractability to principled resolution

ii. the sheer momentousness of it

iii. the anxiety as that perhaps it should but will not be

iv. the inner vulnerability of an institution which is electorally irresponsible and has no earth to draw strength from
d. See Baker v. Carr (1926) (Reapportionment issues are justiciable, not political questions); but see Colgrove v. Green (distinguished from Baker because it was brought under the Guaranty Clause)
e. See Nixon v. United States (1993) (Impeachment is a political question; a controversy isn’t justiciable if it’s within the classic or functional considerations)
2. Adequate and Independent State Grounds
a. Where adequate and independent substantive or procedural state grounds for a lower court decision clearly exist, the Supreme Court will decline to exercise jurisdiction.  See Rescue Army supra
II. NATIONAL LEGISLATIVE POWERS

a. The Scope of the National Legislative Power
i. Express Powers
1. Art. I, § 8, expressly grants specific powers to Congress.
ii. Implied Powers
1. Under the Necessary and Proper Clause of Art. I, § 8, Congress can enact laws which are reasonably designed to achieve its delegated powers.
2. See McColloch v. Maryland (1819) (Certain federal powers giving Congress the discretion and power to choose and enact the means to perform the duties imposed upon it are to be implied from the necessary and proper clause; broad interpretation of clause!  The Pretext Principle (rejected in US v. Darby): if Congress enacts legislation for the accomplishment of object not entrusted to the gov’t, it’s the duty of the courts to declare the law unconstitutional, even if Congress is executing ganted powers.)

iii. Inherent Powers
1. Congress has no inherent domestic legislative powers. This does not preclude the existence of inherent foreign affairs powers.
iv. Delegation of Powers
1. Congress can delegate legislative authority so long as it prescribes some standards to guide use of the granted powers.
v. The Tenth Amendment
1. Powers that were previously exercised by the states which are not delegated are reserved to the states or to the people. There has been persistent controversy over whether the Tenth Amendment is a substantive limitation on Congress' ability to legislate as to private parties and the states. See Term Limits below
vi. The Supremacy Clause
1. Art. IV, cl. 2 establishes that national laws that are constitutional override contrary state laws.
2. See McColloch v. Maryland (1819) (The Federal Constitution and the laws made pursuant to it are supreme and control the Constitution and the laws of the states, and cannot be controlled by them.)
vii. Nature of Congressional Power
1. See US Term Limits, Inc. v. Thorton (1995) (term limits in Ark were unconstitutional because it’s contrary to the fundamental principle of democracy - the source of political power in the Constitution is from the people of the US, not from each state)
b. Commerce Power

i. Definition
1. Art. I § 8, cl 3: Congress has power to regulate "commerce with foreign nations, and among the several states and with Indian Tribes" which has come to mean interstate commerce. However, the commerce power provides the basis for congressional regulation even of local intrastate activities.
ii. Achieving Social Welfare Objectives—A National Police Power
1. Congress' power to regulate the channels and instrumentalities of interstate commerce and persons and things in interstate commerce is plenary, permitting it to prescribe rules for the protection of commerce. Courts will not probe Congress' purpose in regulating interstate commerce.  United States v. Darby (1941); Champion v. Ames (the lottery Case) (1903)   
2. While there is no national police power, Congress can achieve social welfare objectives through regulating interstate commerce. If Congress exercises its delegated powers, it may regulate matters traditionally regulated by the states.  See The Lottery Case (Congress prohibited the carrying of lottery tickets from one state to another); but see Hammer v. Dagenhart (1819) (An act preventing interstate commerce in the products of child labor is unconstitutional because it was invasive to the reserve power of the states…Doctrine of Dual Federalism)  overruled by United States v. Darby (no dual federalism.  The 10th amendment is “but a truism”)
3. Tenth Amendment. When Congress regulates private action, the Tenth Amendment is not a significant limitation on Congress' regulatory power.
iii. The 3 Effects of the Commerce Clause.  Congress can regulate 3 categories of activities: United States v. Lopez
1. Stream of Commerce and Channels of interstate commerce
a. Local activities can be regulated if they are part of the "stream" of interstate commerce. See Schecter Poultry Corp v. United States (1935) (the stream of commerce isn’t affected by the number of hourse worked by certain number of employees); Stafford v. Wallace (1922) (court said Act was constitutional as applied to local Chicago stockyard dealers because stockyards are just one place in which the current of commerce flows)
b. Channels of Interstate Commerce. See Carter v. Carter Coal (1936) (interstate commerce is not at the starting point of goods); Hammer v. Dagenhart (1819) (The Act is unconstitutional because it doesn’t regulate transportation, only aims to make age limits for manufacturing) overruled by United States v. Darby (1941) (the Protective Principle: Congress can exclude articles whose use in the states to which they are destined are conceived to be injurious to the public health, morals or welfare from commerce.  Congress is to define the conditions for using the channels of interstate commerce)
2. Instrumentalities of Commerce (the protective principle)
a. Congress' plenary power to regulate and protect interstate commerce extends even to local activities that threaten the instrumentalities of interstate commerce and persons and things in interstate commerce.  See Houston, E & W Tex. Ry. v. United States (the Shreveport Rate Cases) (1914) (Federal controls over rates charged by a railroad for trips wholly within the state of TX (local) were upheld because there bore such a close and substantial relation to interstate traffic (federal) that the control is essential / appropriate to (1) the security of the traffic, (2) the efficiency of the interstate service and (3) the maintenance of conditions under which interstate commerce may be conducted upon fair terms without delay)
3. The Affectation Doctrine *not within the plenary powers of Congress* 
a. Substantial Effects
i. Under the necessary and proper clause, Congress can regulate local activities if it can rationally conclude that such activity has a substantial effect on interstate commerce. In assessing the effect, Congress may consider the cumulative or aggregate impact of all regulated activities.  The courts defer to the congressional judgment.  See United States v. Lopez (the Gun Free School Zones Act is unconstitutional b/c: see limitations below); Perez v. United States (1971) (loan shark contributes to organized crime interferes with interstate commerce); Heart of Atlanta Motel v. United States (1964) (racial discrimination by motels substantially affects interstate commerce); see also Katzenback v. McClung (1964) (the cumulative effects of all restaurants under the act, not just the one in question, substantially effects commerce); Wickard v. Filburn (1942) (upheld federal regulation of the production of wheat for personal consumption of the family farm because of the substantial effects / aggregation doctrine); United States v. Darby (1941) (Congress can regulate the hours and wages of workers who produce goods that will become interstate commerce, and can prohibit the shipment of those goods because of unfair competition… Darby could affect the whole and total competition).  See also  McCulloch v. Maryland (1819) (there should be a broad interpretive approach to implied powers.  Crissi, think about this.  It can be said that commerce power encompasses federal regulation of local activity if it’s reasonably appropriate to interstate commerce regulation)
ii.  Historically

1. Direct and indirect effects test.  Compare the Shreveport Rate Cases (direct effect is with Congressional power) with United States v. E.C. Knight & Co. (1895) (Congress cannot regulate manufacturing, a local activity subject to the police powers of the state because it’s not part of interstate commerce no matter how large the company.  Control over manufacturing affects commerce only incidentally and indirectly.) 
b. New Restrictions
i. There are limits to the power of Congress to legislate under the Commerce Clause. Consider: United States v. Lopez 
1. if there is a jurisdictional nexus between the regulation to interstate commerce
2. if the matter regulated is commercial,  
a. if commercial ( substantial affects can be weaker, aggregation is applicable [attenuated affects]

b. if non-commercial or traditional area of state concern ( substantial affects must be stronger, aggregation not applicable
3. if congressional fact finding shows the act to have substantial commercial effect on interstate commerce  See United States v. Morrison (2000) (gender motivated violence against women does not substantially effect commerce)
4. if the regulation intrudes on areas of traditional state concern. (e.g. education, family law or criminal law)  

c. The Taxing Power: Congress has the fiscal power of raising monies through taxes. However, this is not a regulatory power and "penalties" may not be imposed in the guise of taxes.
i. Courts today tend to accept any tax as a fiscal measure if, on its face, it is a revenue producing measure.  Courts won’t probe to discover hidden regulatory motives.  See US v. Doremus (1919); US v. Kahriger (1953)
ii. Disclosure requirements will not make a tax into a penalty but such provisions raise problems of self-incrimination. 
iii. Penalty: A taxing measure with characteristics of regulation and punishment are a penalty and not a tax and unconstitutional.  See Bailey v. Drexel Furniture Co. (1922)
d. The Spending Power: Congress can spend, but cannot regulate, for the general welfare. The limitations of the spending power are that (1) it must be in pursuit of the general welfare, (2) If it conditions State’s funds, it must do so unambiguously (a clear statement), allowing the States to exercise their choice knowingly, aware of the consequences of their participation, See Pennhurst State School and Hospital v. Halderman (1981) (3) The conditions must be related to the federal interest in particular national projects or programs and be reasonable, and (4) that other constitutional provisions may provide independent bar to grant of funds.  South Dakota v. Dole (1987)
i. General Welfare
1. The Spending Clause of Art. I, § 8, cl. 1, is an independent fiscal power to spend for general welfare objectives. It is not limited to the regulatory powers of Art. I, § 8. Congress determines the scope of the general welfare.
ii. Reasonable Conditions
1. Congress may impose any reasonable conditions for participation in federal spending programs even if this induces states to conform to federal standards. The courts defer to Congress' judgment of reasonableness. Such conditions must be explicitly stated so that states can make informed choices.
iii. Constitutional Limitations
1. The Tenth Amendment is not likely to be a barrier to congressional spending so long as the states remain free to reject the federal grant and its conditions.  See United States v. Butler  (1936) (the Agricultural Adjustment Act, which tried to use taxing and spending power to increase farm prices by controlling farm production, was invalidated because it intruded on state regulatory powers)
2. The 21st amendment is not a limitation to the spending power.  South Dakota v. Dole
iv. Spending as a Contract: Explicit Conditions
1. Conditions on federal grants must be clear and unambiguous to be enforced.
e. Intergovernmental Immunities: The national government has greater immunity from state regulation and taxation and greater power to tax and regulate state functions (Art. VI Supremacy Clause).
i. State Taxation and Regulation
1. States cannot directly tax or regulate the federal government or federal instrumentalities.  McCulloch v. Maryland (1819). They cannot discriminate against the federal government or those who deal with the federal government.
ii. Federal Taxation and Regulation
1. Federal Taxation of States
a. Non-discriminatory federal taxes, which reasonably reflect the benefits provided the state, are constitutional.
2. Federal Regulation of States
a. State Sovereignty Limitation. Principles of state sovereignty, embodied in the Tenth Amendment, limit Congress' Commerce Clause power to regulate state activities. But See Fitzpatrick v. Bitzer (1976) (State sovereignty limitation doesn’t apply to congress’ power under the 14th amendment § 5 b/c the point of the 14th amendment is to be a limitation itself)

b. State Sovereignty IS a limitation.  In National League of Cities v. Usery (1976), overruled by Garcia v. San Antonio Metropolitan Transit Authority (1985), the national interest in including the states under the regulation was balanced against the intrusion on state sovereignty. Three conditions were used in determining if state sovereignty was violated: Hodel v. Virginia Surface Mining Reclamation Ass’n (1981)
i. "States as states" (Direct regulation of state or its agencies) See Hodel (strip mining isn’t state as states, it’s private)

ii. "Traditional state functions";
iii. Impairment of state ability "to structure integral operations in areas of traditional gov’t functions".
iv. The National League dissent said that it’s political processes, not judicial enforcement of the 10th amendment, that protect state sovereignty.

v. Even if these conditions were met, 10th amendment concerns could be overrideen by a sufficiently compelling national interest.  Hodel 
c. State Sovereignty is a MINIMAL limitation.  Today, as expounded by Garcia v. San Antonio Metropolitan Transit Authority (1985), if Congress enacts a law generally applicable to private parties and the states, there is only a minimal state sovereignty / tenth amendment limitation (assuming that the national political process is functioning).  Garcia said that Federal courts should not determine what are "traditional" or "integral" functions of state government.  It’s unworkable and inconsistent with principles of federalism.  It is the structure of the federal government itself that protects federalism – state sovereign interests are more properly protected by procedural safeguards, like the role of the states in the selection of the executive and the Congress.  Garcia admitted there are minimal limits, and not none, to provide a safeguard to their political process theory.  The dissent in Garcia argues that courts should balance the respective interests of the states and the federal government.  The dissent says that the majority is abandoning Marbury v. Madison’s idea that the judicial branch is to protect the states from federal overreaching and say what the law is. 
d. State sovereignty is a limitation if there are special burdens.  If Congressional regulations impose special burdens on states, state sovereignty and the Tenth Amendment impose limitations. Congress cannot constitutionally command states to regulate or to enforce a federal regulatory program, since this would undermine political accountability and dual sovereignty. In such cases, there is no judicial balancing of national and state interests.  Printz v. United States (1997) (Brady Handgun Violence Protection Act invalidated; Look to the text of the Constitution, the history behind the Constitution, the structure of the Constitution and precedent in the Court to determine burden); New York v. United States (1992) (The “take title” provision of the Low Level Radioactive Waste Policy Amendments invalidated; distinguished from Garcia because in New York the fed regulation was directed at the state alone, while in Garcia it was at the state and private parties);   The 10th amendment state sovereignty concerns can also influence the interpretation of congressional legislation.  See Gregory v. Ashcroft (1991) (Age discrimination in Employment Act doesn’t apply to provisions of the Missouri Constitution requiring state judges to retire at 70.  Congressional intent to interfere with the state’s decision requires a “plain statement” to that effect); Jones v. United States (2000) (a private residence can’t be involved in interstate commerce in applying the federal arson statute.  A broad interp would make every building in the US subject to coverage, which prolly wasn’t Congress’ intent)  But Congress can require states to regulate or face preemption by a federal program. See Reno v. Condon (2000)
e. Is Garcia implicitly overruled?  The debate of the state sovereignty debacle in sum: Even though Garcia hasn’t been overruled, Printz shows that a majority of the Rehnquitz Court thinks that state sovereignty limits federal regulatory power as applied to the states.  Thus, Printz is the mark of a new and more equal relationship between the federal gov’t and state.  Of course, as Reno v. Condon (2000) illustrates, Printz and New York have their limits.  Rehnquist uphed a federal law that restricts the release of personal info about licensed drivers by state depts. of motor vehicles.  He distinguished it from New York and Printz saying that the Act regulated “state activities” and did not attempt to control the way states regulate private parties.   
f. Federal Legislation in Aid of Civil Rights
i. Amendment 14 § 5 and amendment 15, § 2, are enabling clauses which let Congress enact appropriate legislation to enforce the guaratees of the 14th and 15th amendments, respectively.  Congress, therefore, can offer remedies for violations of the 14th (and 15th) amendment rights as defined by the courts.  How much power this gives Congress has been debated:  

1. Congress’s Remedial Powers:

a. It used to be thought that Congressional power to act under the 14th amendment § 5 stems from the implied powers as discussed in McCulloch v. Maryland.  It basically let Congress enforce remedies and preventative measure at their discretion.  Katzenbach v. Morgan (1966) (“It is enough that we be able to perceive a basis upon which the Congress might resolve the conflict as it did.”  Congress upheld the constitutionality of § 4(e) of the Voting Rights Act of 1965 which provided that no state could deny voting because of an inability to read or write English to a person who successfully completed 6th grade in a Puerto Rican school).

2. Congress’ Substantive Powers:

a. Morgan may be construed to show that  Congress could itself make the substantive determination that an Act violates the 14th amendment. (Brennan may be read to indicate that Congress could have decided state literacy requirements violate the equal protection guarantee…the dissent said this is the court’s job); Morgan may also be read to say that Congress, when excersing it’s remedial power of § 5, it can decide that a state lacks sufficient justification ofr the action Congress is trying to correct.  See Morgan (NY lacked sufficient justification for the voting discrimination practiced by the literacy test, that’s why Congress can correct it under § 5) Note that Brennan did say that Congress’ power is limited to measures which enforce, and it cannot take away, or dilute 14th amendment rights.  Then, along came City of Boerne v. Flores (1997), where the Court said Congress can’t make substantive changes in governing law, it may only remedy unconstitutional actions.  Boerne rejected Morgan’s expansive grant of Congressional power under § 5.  (Must analyze Congressional action under strict scrutiny!  RFRA was a response, not to past discrimination, and was out of proportion to any remedial objective.  It was a measure that could have applied at every level of government and had no limit to its duration.  Basically it didn’t meet the standards of a narrowly tailored act). Boerne suggests a test of congruence: To determine whether enforcement measures are remedial under § 5, you must see if the relationship between the means adopted (the enforcement) and the legitimate ends (the right) is congruent or proportional.  You also must determine if Congress exceeded its powers vis a vis the states under § 5 – gotta make sure Congress doesn’t overstep their role in separation of powers and into the shoes of the judicial branch.
b. Just like the 14th amendment discussed above, the Court has used McCulloch to grant an expansive power to Congress in enforcing the 15th amendment.  See South Carolina v. Katzenback (1966) (“Congress may use any rational means to effectuate the constitutional prohibition of racial discrimination in voting”, and Congress could reasonably conclude that the unique remedial devices incorporated in the Voting Rights Act were justified because of the failure of case by case litigation to fight the ever prevelant voting discrimination)
ii. Dienes says to interpret Acts: Identify (1) the Right enforced (or the constitutional injury / wrong alleged) and (2) the Enforcement planned (including remedies, preventative measures).
III. STATE POWER IN AMERICAN FEDERALISM

a. State Power to Regulate Commerce
i. Establishing the Foundations: Where a subject requires national regulation or where the particular state regulation would excessively burden interstate commerce, the state may not regulate absent congressional authorization.
1. The Nature of the Power 

a. The commerce power is, at least partially, a concurrent power.  Think taxing power.  See Cooley v. Board of Wardens (1851) (Because the commerce clause doesn’t mention state power to regulate, Congress’ plenary power over interstate commerce is not inconsistent with state regulatory power over it too); see also Gibbons v. Ogden (the issue was addressed but never resolved because the state law and congressional act were in conflict)
b. The power may be totally exclusive as well…Think power to declare war.
2. The Nature of the Subject—Cooley Doctrine
a. A state cannot regulate commerce, when subjects of that commerce regulation are national in nature, i.e., require a uniform system or plan of regulation.  Cooley (held, in the absence of applicable fed legislation, a state may regulate local pilotage for navigation)  Cooley is criticized because it focuses too much on the subject and not enough on the nature (effect on interstate commerce) of the regulation.
ii. The Modern Focus: The Dormant Commerce Clause: The Dormant (because Congress has not spoken on the matter) Commerce Clause, as interpreted by the courts, limits state power to enact regulations affecting interstate commerce. States may not discriminate against interstate commerce absent substantial justification. Nor may states place unreasonable burdens on interstate commerce.  Crissi, always wonder: Does the state regulation impermissibly discriminate against interstate commerce or are the incidental burdens imposed on interstate commerce “clearly excessive” in relation to the putative local benefits?  If yes, then the state law in unconst! See Pike v. Bruce Church (1970)
1. Rationale
a. Common Market Philosophy. No trade barriers.
b. Lack of political protection for out-of-state interests.
2. Discrimination: If a state regulation is labeled "discriminatory" against interstate commerce, it is likely to be held unconstitutional. Economic protectionism violates the Dormant Commerce Clause.
a. Intentional Discrimination (Purpose)
i. A state law which purposefully discriminates against interstate commerce in favor of local interests (e.g., by hoarding scarce resources against import or export to other states) is virtually per se invalid.  Baldwin v. GAF Seelig (1935)
b. Discriminatory Means and Effects: Even if a state law serves a legitimate police power objective, the law must regulate evenhandedly. Differential treatment favoring in-state against out-of-state interests constitutes discrimination. A local regulation may be discriminatory even if it curtails commerce by other state subdivisions as well as out-of-state interests. A law using discriminatory means or having a discriminatory impact must serve a legitimate local purpose that cannot be served as well by nondiscriminatory means. See Maine v. Taylor (1986) Watch for the following:
i. Extraterritorial operation of state laws ( likely to be discriminatory.
ii. Facial or factual imposition of unequal burdens or benefits;  If a law facially imposes burdens on out of state interests that aren’t imposed on in state interests ( likely to be discriminatory.  Compare City of Philadelphia v. New Jersey (1978) (A state law that prohibits the importation of wastes from out of state for dumping in local landfills while allowing local traffic and dumping of wastes is unconstitutional.  Local interests are served, but there’s no need to discriminate!  Protectionism is evil.  You can’t protect the assets of the state for your own citizens at the expense of out of states consumers) with Maine v. Taylor (a Maine criminal statute banning the importation of live baitfish from out of state is constitutional!  Because the law served the state’s interest in protecting natural resources, and alternative means wouldn’t  adequately serve the interest, it’s not protectionism! And Fort Gratiot Sanctuary Landfill, Inc. v. Michigan Dept. of Natural Resources (1992) (MI Act that said solid waste generated in another county, state or country can’t be accepted for disposal unless authorized in the receiving county’s waste disposal plan is unconst!  Just because other MI counties were subject to the restriction didn’t negate the discrimination against interstate commerce.  MI didn’t meet it’s burden to prove that health and safety concerns couldn’t be met by nondiscriminatory means).  See also Camps Newfound / Owatonna, Inc. v Town of Harrison (This was a 5-4 decision where the court invalidated an Act that provided tax exemptions for charitable institutions incorporated in the state which served mostly in-state residents.  The Court said it’s discriminatory because it benefits in staters and penalizes non-interstate camps.  Maj. said it’s nonprofit nature didn’t affect the decision.  I think this is a dumb decision – think about educational institutions and compare charities).
iii. Market Structure: It could be that market structure, and not discriminatory laws have the differential impact or effect.  ( not discriminatory.  See C&A Carbone, Inc. v. Clarkstown (1994) (A flow control ordinance requiring all solid waste to be processed at a designated transfer station b/f leaving the city was discrim b/c it (1) increased costs of handling for out of town wastes and (2) prevented in-towners, other than the favored facility, from competing for the processing business.  Basically the oridinance prevented out of state business access to a local market.  The local interest of generating revenue for the local facility didn’t justify discrim, espec. When alternatives were available); West Lynn Creamery v. Healy (Just because the state dairy industry was facing economic emergency doesn’t justify economic protectionism); Exxon v. Governor of Maryland (1978) (state law prohibiting oil producers from operating retail service stations was non-discriminatory, even though most of the oil guys were out of staters); Hunt v. Washington State Apple Advertising Comm’n (1977) (NC state law saying all closed containers of apples sold in the state cannot bear a grade other than the US grade is discriminatory against Washington Apple industry.  It: (1) raises the costs of business, where Wash loses it’s economic advantage over local guys (2) Wash loses its marketing advantage over local guys and (3) doesn’t consider non-discrim purposes that are available!)
3. Undue Burdens—Ad Hoc Balancing: In determining if a nondiscriminatory state regulation of interstate commerce is valid, the courts balance the local interests in maintaining the law against the burden on interstate commerce.  Must look to (1) the nature and function of the regulation, (2) the character of the business involved and (3) the actual effect on the flow of commerce.   Some members of the Court, like Scalia, reject undue burdens balancing, limiting the Dormant Commerce Clause to a ban on discrimination because not doing so opposes the idea of judicial restraint, where Congress can legislate to relieve the burdens.

a. Important state interests in trade, conservation, and environment, health and safety weigh heavily in the balance but cannot be achieved by means which excessively impede the free flow of interstate commerce.  See Pike v. Bruce Chuch, Inc (1970) (AZ statute that required cantaloupe growers to package within the state at an added cost of $200,000 is unconst!  The state interest in having the produce identified with AZ was less substantial than the cost burdens on the grower)
b. State highway laws enjoy a heavy presumption of validity but, even here, states cannot unreasonably burden our national Common Market system.  See Raymond Motor Transportation, Inc. v. Rice (1980) (A Wisc law requiring big trucks to only have 2 guys attached is not good under Pike balancing, plus, three attachments aren’t unsafe to the commerce)
4. State as Market Participant
a. When the state acts, not as a regulator, but as a participant in the marketplace, the Dormant Commerce Clause doctrine doesn't apply. Even state discrimination in favor of its own citizens is permissible. Subsidies may involve such nonregulatory market participation, restricted to just those in the state. The more state actions affect parties not in privity with the state, the more likely the state will be held to be a regulator.
b. See Reeves, Inc. v. Stake (1980) (Nothing in the Commerce Clause prohibits a state, in the absence of congressional action, from participating in the market and excercising the right to favor its own citizens over others: (1) there’s no constitutional plan that limits this ability; original intent: Dormant Commerce is about regulation, not when the state actually engages in the activities, (2) state sovereignty considerations as the state is the “guardian and trustee for its people”; soverienty is about choice of who you’re going to deal with and on what terms, not necessarily traditional gov’t functions since this was about cement, (3) evenhandedness: state propriety activites may be burdened with the same restrictions imposed on private market participants and (4) difficulty for court:competing considerations in state proprietary actions are too subtle, complex and politically charged to analyze under the Commerce Clause; a state law discriminating in the sale of cement marketed by the state doesn’t violate Commerce Clause); See also Hughes v. Alexandria Scrap Corp. (1976))
i. Possible exception to this rule for natural resources
c. See also White v. Massachusetts Council of Constr. Employers (1983) (extends “market participant” to a state contract to private parties that affects 3rd parties; executive order requiring city to employ of Boston residents for city construction projects is a discrete, identifiable class of economic activity where the city is a major participant; essentially, there is only one market - everyone is working for the city, so it’s okay!)  The more that a state action impacts on persons who aren’t parties to the state K, the more likely the state action will be treated as a regulation.
d. Think of C.A. Carbone: If the center was publicly owned, should they be treated the same as a private company?  Could be.
5. Protecting Personal Mobility
a. Commerce Clause: The Commerce Clause protects the free movement of persons from state to state.
iii. Interstate Privileges and Immunities
1.  Art. IV, § 2, prohibits unreasonable discrimination against out-of-state citizens (does not include corporations or aliens) in regard ONLY to fundamental interests *basic to the livelihood of the Nation (basic civil rights)*. The Court uses a 3 part test.  (1) Is the activity in question “fundamental” in that it is sufficiently basic to the livelihood of the Nation as to be covered by the privileges and immunities clause? (2) Is there a substantial reason for the discrimination? (3) Does the discrimination bear a clase relation to that reason?  There must be a substantial reason for the discrimination and the discrimination must bear a close relation to that reason.  To justify discrimination in rights fundamental to national unity, it must be shown that:
a. out of state citizens are a peculiar source of the evil. 
b. the law is narrowly tailored to that justification. (there must not be any less burdensome alternatives. The clause provides an alternative to the Dormant Commerce Clause for attacking state discrimination against out-of-state citizens and may be used when the State is acting as a market participant)  See Hicklin v. Orbeck (1978) (Alaska Hire Act is not protected by Art. IV b/c there was no substantial reason for the discrimination and non residents weren’t the particular source of evil attacked)
2. Compare United Building & Construction Trades Council v. City of Camden (1984) (municipal ordinance requiring employment of Camden residents remanded for further factfinding about non-residents as evil to the unemployment problems in Camden) with White v. Massachusetts Council of Constr. Employers (1983) (similar facts said okay b/c state acted as a market participant)
iv. When Congress Speaks
1. Preemption
a. In conflict: If a state law conflicts with a valid federal law so that it is impossible to comply with both or if it impedes achievement of the federal legislative objective, the state law is invalid under the Art. VI Supremacy Clause.  See Gibbons v Ogden (state law in conflict with Federal law, the Fed law trumps)
b. Expressly: Congress may expressly preempt state law.  If it’s traditionally a state topic, congressional intent to preempt the state law must be clear and manifest!
c. Intent to “occupy the field”:  If there is no conflict or express preemption, the courts must still determine if Congress intended to occupy the field and exclude the state regulation.  This is done case-by-case.  Courts consider:
i. need for uniformity
ii. legislative history
iii. the pervasiveness of the federal regulation
iv. historic roles of national and local interest in regulating in the area 

1. presumption of no preemption in areas of traditional state authority
v. potential for future conflict
vi. availability of a federal agency to maintain continued control.
2. Legitimizing State Burdens on Commerce
a. In exercising its plenary powers, Congress may authorize the state to regulate even where the state law would otherwise violate the negative implications of the Dormant Commerce Clause. But Congress must expressly and unambiguously manifest such an intent.  See Prudential Insurance Co. v. Benjamin (1946) (Congress can legitimate a state action that would otherwise violate the Commerce Clause: a discriminatory state tax imposed on out of state insurance companies, and not on in-staters, is valid where Congress expressly authorized states regulation and taxation of interstate insureance)
v. The Compact Clause: Art. I, § 10, cl. 3, requires congressional consent to any agreement between states if it increases the political power of the states so as to potentially interfere with federal supremacy.
b. State Power to Tax Commerce: Remember, Congress has the plenary commerce power to determine the permissible extent of state taxation.
i. General Principles
1. Concurrent Power: Interstate commerce can be forced to pay taxes which reasonably reflect the benefits derived from the taxing state.
2. Discrimination: States may not discriminate against interstate commerce.
3. Due Process: Due process requires that the taxpayer have some minimal contacts with the taxing state.
4. Interstate Commerce: The Commerce Clause requires that a state tax be apportioned to reflect the extent of the taxable status the taxpayer has in the taxing situs to avoid multiple burdens.
ii. Modern Applications: Identify the local incidents being taxed and inquire into the actual economic effect of the tax. The tax is valid if:
1. the activity taxed is sufficiently connected to the taxing state;
2. the tax is fairly apportioned;
3. the tax does not discriminate against interstate commerce;
4. the tax fairly reflects the benefits received.
IV. CONGRESS AND EXECUTIVE POWER

a. The Domestic Arena
i. Considerations 
1. Separation of Powers
a. Formalism: tend to favor this
b.  intervension, bright line rules
2. Checks and Banances
a. Functionalism: tends to favor this, open-ended, balancing 
b. Aggranondizment
3. Presidential Stewardship?  Debated…
ii. Allocating the Law Making Powers
1. Executive Law–Making 
a. Limited Domestic Law–Making Powers
i. Absent an emergency, the President has no inherent domestic law-making power. See Youngstown Sheet & Tube Co. v Sawyer [The Steel Seizure Case] (1952) (a formalist holding that said that President has no express power in taking property in order to keep labor disputes from stopping production; not totally a domestic case - relates to steel use in foreign affairs)

ii. Certain powers may create some emergency powers subject to congressional review.  See The Steel Seizure Case (very split up over this: 2 specifically reject emergency powers, 3 specifically accept the powers, 3 lean toward accepting it and 1 doesn’t address it) Or if the executive’s power is an aggregate of all the granted powers. 
1. Commander in Chief / Foreign Affairs (Art. II, § 2, cl. 1)
a. narrow approach: only in declared war, or he can only commit the states in certain ways

b. broad approach: allows him to make policies regarding the forces, or can declare war in the absence of congressial legistlation
2. Executive Power (Art. II)

a. vestiture clause (cl. 1)
i. Art. I vestiture clause says “herein granted”, but Art. II and III don’t…so one interpretation is that exec power isn’t necessarily enumerated

b. to take care that the laws are faithfully executed (§ 3) 
i. Can read “the laws” as about the general laws of the US.  See The Steel Seizure case (dissent; says the oath clause helps it out too; cites In re Debs (1895))
ii. Can read “the laws” as each specific law.  See The Steel Seizure Case (Justice Black)
3. Congressional acquiescence, custom and usage, may augment Executive powers.
a. what establishes congressional acquiescence to the custom and usage of the President?  Slience?  When should we impliedly accept it?

b. See The Steel Seizure Case (held that the Taft Hartly Act did not explicitly grant seizure power to the President; dissent said the power could be impliedly granted for two reasons: since the president specifically asked and they did not answer, and since it’s been done in the past)

b. Veto Power
i. A presidential refusal to sign an act into law can be overridden by a two-thirds vote of both houses.  Art I § 7.
ii. Line Item Veto Act 
1. The president is authorized to veto selected portions of spending and tax laws.  He could cancel a law if it would:

a. Reduce the fed budget deficit

b. not impair any essential gov’t functions and
c. not harm the national interest

2. required notification to Congress w/in 5 days.  If Congress disagreed, a majority of both houses could pass a disapproval bill.  The president could veto that, but Congress could override the veto by 2/3 majority.
3. But the Line Item Veto Act violates the Presentment Clause of Art. I, § 7. Instead of the law-making procedure outlined in Art. I, § 7, the Act allows the President to cancel or repeal particular spending provisions thus changing the signed law. This is inconsistent with the constitutionally prescribed Veto Power.  See Clinton v City of New York (2001) (The Line item veto alters the President’s constitutional Veto Power.  The silence of the Constitution on the President’s power to amend / repeal provisions of a statute should be implied to be an express prohibition.  Art. I provides a “single, finely wrought and exhaustively considered procedure” for law making.  The Pres only has a unilateral power to change law – the line item veto gives him too much power, so the Act is unconst!  Separation of powers not considered.)
2. Congressional Delegation and Control of Legislative Power
a. Congressional Delegation: Congress can delegate power to the Executive if it formulates reasonable standards–an "intelligible principle"–to guide discretion. In judging the standard, the courts defer to Congress in determining reasonableness.  Delegation is constitutional if Congress determines policy and formulates reasonable standards to guide the exercise of executive discretion.  Congress cannot redelegate power!  The Court has developed a very functional approach – very broad standards.  See Mistretta v. United States (1989) (Congressional legislation creating the US Sentencing Commission in the Judicial Branch is not a sep of powers issue.  The Act set forth governing policies for the operation of the Comm’n, so there’s no violation of the non-delegation doctrine.  Delegation of some rulemaking authority to the Comm’n doesn’t violate S of P as long as it doesn’t intrude on the prerogative of another branch, and is appropriate to the central mission of the judiciary.  Art. III judges may do extrajudicial things, as long as it doesn’t undermine the purpose of the judicial branch, and the Pres. appointment of Comm’n members doesn’t threaten judicial independence in the S of P. 
b. Congressional Control: Congress can control the exercise of delegated power through a number of means which include, but are not limited to (1) Impeachment, (2) Frequent investigation of oversight, (3) subpoena or most importantly, (4) the legislative veto.
i. The Legislative Veto: A method sought by Congress to reserve the authority to review and veto executive action taken pursuant to a grant.  In Immigration & Naturalization Service v. Chada (1983) (formalist), the Court held that the retention of power by Congress to review and veto executive exercise of delegated power is a type of legislative action which violates the Presentment and Bicameralism provisions of Art. I, § 7.  Chada (7-2; The Immigration and Naturalization Act gave the Attorney General authority to suspend deportation of aliens, but Congress reserved control over executive action by allowing either House to review and veto the order.  This violated the Presentment Clause of Art. I which requires legislation be presented to the Pres for approval or veto, and this one-house legislative veto violates Art. 1 § 7 which requires bicameralism.  The veto of this case was a “legislative act” in purpose and effect because it altered the “legal rights, duties and relations of persons”, so the structural requirements of Art. I designed to preserve checks and balances and maintain S of P had to be met.  They were violated too.)   
ii. In consideration of the violation of Separation of Powers:

1. By Intrusion: a core function of a branch is intruded by another branch

2. By Aggrandizement / usurpation: one branch assumes a function that more properly is entrusted to another
3. See Chada (Powell, J., concur) (the one house legislative veto is a violation of the separation of powers)
iii. The Appointment and Removal Power: 
1. Art. II, § 2, cl. 2, vests the power to appoint federal officials, subject to the Senate's advice and consent, in the President. Congress may vest appointment of inferior officers in the President, courts of law, or heads of departments, but not in the Congress itself.
a. Congress may not vest the appointment power in persons other than those specified in Art. II, § 2, cl. 2.  See Buckley v. Valeo (1976) (A maj of the voting members of the FEC were appointed by the Pres Pro Tem of the Senat and the Speaker of the House.  These guys aren’t “courts of law” or “Heads of Departments” as required by Art. II, so this is unconstitutional!)
b. Whether an official is a principal or an inferior officer depends on a functional analysis of her independence, power, jurisdiction, and tenure.  See Morrison v. Olson (1988) (Congressional legislation which vests the appointment of independent counsel to investigate and prosecute executive officials in a Special Division of the US Ct of App doesn’t violate the Appointments Clause because the independent counsel is an inferior officer due to her limited / restricted duties)
2. The President has the power to remove quasi-judicial or quasi-legislative officials subject to the standards established by Congress. The President has greater freedom to remove purely executive officials but it is not absolute. Consider whether Congress' removal restrictions impede the President's ability to perform his constitutional duty.  See Morrison (Removal of independent Counsel by the Attorney Gen only for good cause doesn’t intrude too much on the President’s constitutional obligation to ensure the faithful execution of the laws)
3. Congress may not vest executive functions in officials subject to congressional removal by means other than impeachment.  See Bowsher v. Synar (1986) (Provisions of the Gramm-Rudman Act vesting in the Comptroller General authority to specify spending reductions bunding on the president violate the separation of powers.)
iv. Separation of Powers Generally
1. Consider generally whether the challenged actions excessively intrude on the constitutional functions of another Branch or consolidate powers that should properly be dispersed.
2. See Morrison (the Ethics in Government Act, which provided for the appointment of independent counsel to investigate and prosecute high executive officials, taken as a whole, doesn’t unduly intrude on the executive branch.  There is also no Congressional commandeering of the exec branch functions.  The attorney General has sole and unreviewable power to request the appointment of the independent counsel, he supervises and controls the counsel’s prosecutorial powers, as well as remove the counsel for good cause.  While the counsel is at least slightly independent and freer from Exec supervision than most fed prosecutors, the Act provides the Exec branch “sufficient control…to ensure that the President is able to perform his constitutionally assigned duties.  
b. The Foreign Arena
i. Foreign Affairs: Foreign affairs powers are shared powers between the President and Congress. States and courts play a limited role.
1. Presidential Powers: The pres has the power to receive Ambassadors and other public ministers (Art III § 3) to recognize or withdraw recognition of foreign gov’ts, and to act on behalf of the US in day to day dealings with foreign gov’ts.  This is augmented by his role as Commander in Chief.
2. Congressional Powers: Congress has express authority to regulate foreign commerce, to fashion a uniform rule of naturalization, to raise and maintain armies and to declare war as well as the vital power to tax and spend.
3. Shared Powers: The power to determine foreign policy is arguably a shared power, although the Executive has become dominant.  The executive control of info and its ability for quick response gives it an advantage in this area.  When the Exec. acts with congressional authorization, it’s constitutional powers are maximized.  When it acts contrary to congressional action, it’s powers are at their lowest.  When Congress hasn’t acted, the Executive acts in a “zone of twilight” where the distribution of power is uncertain.  Youngstown
ii. Treaties and Executive Agreements
1. Treaties are made by the President with the advice and consent of two-thirds of the Senators present. They prevail over state law but are subject to constitutional limitations.
2. Executive Agreements, not requiring Senate concurrence, are legal even though they are not mentioned in the Constitution and prevail over contrary state law.
3. Congressional legislation, which would not otherwise survive constitutional review, may be a legitimate means of implementing a treaty.
iii. The War Power
1. While Art. I gives the Congress alone power to declare war, the President's Art. II power as Commander-in-Chief affords him power in making war.



Congress has only such powers as are granted by the Constitution. Under the Tenth Amendment, powers not granted to the national government are retained by the states and the people. The crucial inquiry is whether there is a constitutional source of power for congressional legislation.  Ask: 


Does Congress have an affirmative power to enact the law?


Is there some limitation arising from the Constitution that affects this power?








Jurisdiction is the power to hear a case. In addition to jurisdictional rules, there are prudential principles limiting the occasions when a federal court will decide a case on the merits. If jurisdiction is present and these prudential limits are overcome, courts can exercise the power of judicial review.








States have inherent police power to legislate for the public health, morals, and well-being of its citizens. But this power is limited by the constitutional division of powers. The people of the entire nation, through the Tenth Amendment, reserved to the states only such powers as they had prior to ratification.








When executive and congressional powers conflict, formalist and functional approaches are used. In determining if separation of powers has been violated, consider whether one Branch is invading the constitutional prerogatives of another Branch or is usurping powers properly shared.





Take note of important time periods: “Defining the Commerce Clause” (1790 – 1870); Framing the Modern Interstate Commerce Power (1870 – 1976); The New Deal Confrontation (1932 – 1937); The Modern Commerce Power (1937 – 1976); 








Powell write Hughes, dissents in Reeves; Blackmun writes Reeves, dissents in White…
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