CONSTITUTIONAL LAW – Maggs Spring 2008
I. JUDICIAL REVIEW & ITS LIMITS
a. The power to review unconstitutional state laws is explicit.  
(Supremacy Clause: Art. VI, §2)
b. The power of judicial review of federal legislation and federal executive actions is an implied power.  Marbury v. Madison
c. Marbury v. Madison (1803):  

i. Facts:  Marbury was granted a judicial commission as one of the “midnight judges” before Adams left office.  Jefferson orders his Sec. of State, James Madison, not to grant the commission.
ii. Take home message:  The constitution must control in case of conflict with federal law, and the courts must uphold the constitution.
iii. Reasoning:

1. Limits of Federal Power set out in Constitution are purposeless unless the Constitution controls when legislature passes law contrary to Constitution.

2. The basic purpose of the Constitution is to set out the Supreme Law of the Land.

3. “It is the province and duty of the judicial department to say what the law is,” and to uphold the Constitution
a. Constitution contains directions for the Courts, such as what testimony is required for Treason conviction.
b. Judges’ oath of office is a vow to uphold the Constitution

iv. Holding:  Case dismissed.  The SC does not have the Constitutional power to exercise original (vs. appellate) jurisdiction unless they involve an Ambassador, public minister, or a state as a party.
v. Reasoning: 

1. Judiciary Act of 1789:  authorizes the SC “to issue writs of mandamus…”
2. Constitution, Art III, §2, cl. 2:  SC has original (trial-level) jurisdiction in the specific circumstances listed – this is not one of them.
3. Congress cannot grant the SC original jurisdiction over mandamus or other actions that do not fall within the categories listed in Art. III, §2, cl. 2

a. Expressio unis est exclusio alterius
b. Can’t give the Constitution an interpretation that would render some clauses superfluous.

vi. Potential criticisms of the decision in Marbury v. Madison:
1. Little textual support in the Constitution (Interpretations – either omitted inadvertently or it was not intended by the Framers for the SC to have power of judicial review)

2. No case law cited in support of Marshall’s arguments. (but note, the Federalist Papers 1788 Hamilton says that the Constitution must be considered by the courts to be the supreme law of the land).

3. Why assume that the court understands better what is Constitutional than the legislature does?
d. Federal Court cannot exercise judicial review of legislation or executive action if:
i. Article III of the Constitution does not permit jurisdiction (Marbury v. Madison)

ii. Congress deprives the court of jurisdiction by statute 
1. Art. III, §2, cl. 2:  SC has appellate jurisdiction “with such Exceptions and under such Regulations as the Congress shall make.”
2. See Ex Parte McCardle below
iii. There is no genuine case or controversy 
1. Art. III, §2, cl. 1 references only “cases” and “controversies”
2. Muskrat v. United States
iv. The case involves a “non-justiciable political question” (Nixon v. United States).

e. Ex Parte McCardle (1869), p. 30
i. FACTS: McCardle was editor of paper in Mississippi and published scathing editorial against military forces running the southern states post civil war. Was promptly arrested by military commander and was to be subject to military commission for “trial.”  McCardle petitioned for habeas corpus and had appealed to SC.  After oral arguments and before decision, Congress passes law removing SC power of appellate review of habeas corpus issues.
ii. TAKE HOME:  Art. III expressly authorizes Congress to create exceptions to the SC’s appellate jurisdiction.  Congress in some instances has used this power to prevent judicial review by the SC.  The scope of Congress’s power to create exceptions for this purpose remains undecided.

iii. Reasoning:  
1. Constitution gives Congress the express power to limit SC’s Appellate review powers.  Art. III, §2, cl. 2 “[SC has appellate jurisdiction], with such Exceptions, and under such Regulations as the Congress shall make.”
2. The power of the SC to hear habeas corpus appeals from the Circuit courts was expressly repealed in the Act of March 1868.
3. The SC cannot inquire into the motives of Congress in reducing its power

iv. Holding:  Case dismissed: the SC has no power to hear appeals from Circuit Courts over writs for habeas corpus.

f. Muskrat v. United States (1911), p. 38

i. FACTS:  Congress passed Acts to allow individual ownership of, and then to redistribute and restrict alienation of, Cherokee lands.  Subsequently, Congress passed an Act permitting parties affected to sue the US in the Court of Claims, then appeal to the SC, to determine whether the Acts were constitutional.
ii. TAKE HOME:  Art. III permits the fed courts to exercise jurisdiction only to decide cases and controversies.  Prior to litigation, the courts may not give Congress or anyone else advisory opinions about the constitutionality of legislation.  Congress may not overcome this prohibition by declaring the US to be a party in a lawsuit in which it does not truly have an interest.  Congress cannot ever give the judicial branch powers that are not “properly judicial.”
iii. Policy:  US runs on adversarial system – want zealous advocacy of both sides to inform judicial opinions.
g. Nixon v. United States (1993), p. 63
i. FACTS:  Walter Nixon, a federal judge, was convicted of giving false testimony and charged by the House for “high crimes & misdemeanors.”  Nixon was Impeached by the House, and then a Senate Committee heard the evidence of his crimes which was then reported to, and voted on by, the full Senate.  On appeal, Nixon asks whether a Senate Committee can “try” matters of impeachment as the Constitution requires.  SC asks whether this is a political question.  (district & appellate courts both held the question “non-justiciable”)
ii. Reasoning: Here, the Constitution says that the Senate has the “sole” power to impeach, which implies it has discretion over how proceedings run.  Founders had considered having judiciary run impeachment, but worried about conflict of interest (since it’s the only way to remove a judge from office).  Public policy favors finality in impeachment – protracted appellate process undesirable.
iii. TAKE HOME: A non-justiciable political question is an issue that the Constitution commits to the Executive or Legislative branch.  
iv. Test (factors to review):
1. Text of Constitution directs Congress or President to decide the issue?

2. Judicially manageable standards for resolution of the issue?

3. Other factors? (e.g.: legislative history discussing whether to send like questions to the judiciary; public policy)
II. IMPLIED FEDERAL POWERS
a. The Federal Government is a government of limited powers.  Only those powers granted to it by the Constitution can be exercised.  However, the Constitution grants both express & implied powers.

b. The Necessary & Proper Clause (Art. I, §8, cl. 18) empowers Congress to select the appropriate means to accomplish any legitimate end under the Constitution.  Congress may enact laws that are “reasonably related” to any of its powers enumerated in Art. I, §8.

c. McCulloch v. Maryland (1819), p. 71.
i. Facts:  Congress incorporated the 2nd Bank of the United States to help manage Treasury affairs.  Maryland passed a tax on bank notes.  US Bank refuses to pay the tax, because federal instrumentalities are exempt from state taxes.  Maryland argues that the Bank is unconstitutional, so the tax doesn’t interfere with a legitimate federal interest.
ii. Reasoning: Contrary to Maryland’s argument that the N&P clause is limiting, it’s expansive.  “and proper” qualifies necessary. Also, the Framers used the phrase “absolutely necessary” in Art. 1, §10, cl.2, so simple “necessary” here is less restrictive. Also, the N&P clause is placed with other grants of power to Congress – not limitations.
iii. Take home:  The N&P clause is interpreted as set out in McCulloch v. Maryland.  The reasoning relies on cannons of construction and not really precedent, and it may not really reflect the Founders’ expectations, but it makes the Fed functional.
III. LIMITATIONS ON STATE REGULATION OF COMMERCE
a. Background: State Powers:  
i. States have plenary powers.  The only powers states cannot exercise are those granted to the Federal government by the Constitution, or those powers that the states are prohibited from exercising pursuant to the Constitution.
1. Express constitutional limitations:  Art. 1, §10; 14th Amendment

2. Implied limitations due to powers granted to Congress:  Art. I, §8

ii. The States retain powers under the 10th Amendment; the Constitution does not grant powers to the States.

b. Overview: State Regulation of Commerce:  The Supremacy Clause and the Dormant Commerce Clause Doctrine say that a state law affecting interstate commerce is invalid if:
i. State law is pre-empted by a federal statute;  (Gibbons v. Ogden)

ii. National uniformity is necessary; (Cooley v. Bd. of Wardens; Wabash, St. Louis & Pac. Ry. Co. v. Illinois);
iii. State law imposes an excessive burden on interstate commerce in relation to local interests.  Legitimate interest include health & safety, and conservation of natural resources, but not protection of local business from competition.  (S. Carolina Dept. of Transportation v. Barnwell Bros.; S. Pac. V. Arizona)

iv. State law discriminates against IC or has a disparate impact on IC, when there is a reasonable don-discriminatory alternative way of furthering legitimate state interests.  (Dean Milk v. City of Madison; Hughes v. Oklahoma).

c. State Law is Pre-Empted / Supremacy Clause:  Gibbons v. Ogden
d. Gibbons v. Ogden (1824), p. 83
i. FACTS:  New York State gave inventors of the steamboat an exclusive license to operate steamboats in NY, which they licensed to Ogden.  New Jersey & Connecticut passed retaliatory laws against NY steamboat operators.  Gibbons operated a competing service, in NY, but Ogden obtained an injunction against him in NY state courts.  
ii. Holding:  Federal Law pre-empts the NY State law re: steamboats.  The federal Coasting Act regulates licensing of transport vessels interstate, and NY cannot prevent a federally licensed boat from entering its waters/ports.  This case did not hold that Congress has exclusive power to regulate interstate commerce – did not need to reach this question because there was a federal law on point.  
e. Uniform National Standard Test:  Cooley; Wabash
f. Cooley v. Board of Wardens (1851), p.92
i. FACTS:  Port of Philadelphia has rules requiring employment of local guide into port.  Cooley brought his ship into port w/out a guide, and challenged his fine by arguing that the local law was unconstitutional – in direct conflict with the federal grant of power to regulate IC.
ii. Reasoning:  It’s true that “commerce” includes the instrumentalities of commerce (incl. ships/navigation).  But, the power granted to Congress to regulate IC is neither exclusively federal (like the power to legislate for the District of Columbia) nor purely concurrent (like the power to tax).  It is an area of selective exclusivity.  Congress has exclusive power to regulate commerce where it’s necessary to have a uniform national standard.
iii. Holding: here, where a uniform national standard is not necessary, the federal power to regulate IC is concurrent  with state regulatory power.  Pennsylvania law regulating ships in Port of Philadelphia upheld.
g. Wabash St. Louis & Pacific Railway Co. v. Illinois (1886), App’x C, Part 3
i. FACTS:  Illinois statute regulated rates RR could charge for carrying goods, whether wholly w/in Illinois or on interstate transit.  
ii. Holding:  Regulation of RR rates requires a uniform national standard, or else there’s a terrible burden on interstate commerce.  An individual state cannot set rates on interstate transit as Illinois did here.

h. Excessive Burden Test:  Barnwell Bros.; Pike v. Bruce Church; S. Pac v. AZ
i. S. Carolina State Highway Dept. v. Barnwell Bros., Inc. (1938), p. 98
i. FACTS:  S.C. statute prohibits trucks >90in. wide on its highways.  85-90% of trucks used in interstate commerce were 96in wide.  Law creates serious burden on IC around SC – either go around the state or change trucks.  BUT, SC roads are narrow and can’t carry large weight.
ii. Holding:  There is a legitimate state interest (safety) being protected by the 90in truck rule.  The rule applies alike to both SC trucks and out-of-state trucks, so there is no discriminatory purpose.  It would be undue burden on SC to require widening & supporting highways to accommodate larger trucks.  
j. Pike v. Bruce Church (1970), App’x C, Pt. 4

i. Modern Balancing Test for Legitimate Local Interest:
1. To what extent does law burden IC?

a. If no/minimal burden, no need to look further.

b. If there’s a burden, continue to #2 and #3

2. Legitimate Local Interest?
a. Health, safety, preservation of natural resources

b. NOT protection of local business from competition
3. Excessive burden on IC in relation to the local interest?
a. Could the same goal be accomplished with less impact on IC?

k. Southern Pacific Co. v. Arizona (1945), p. 102

i. FACTS:  Arizona has a “train limit law” prohibiting freight trains from having >70 cars and prohibiting passenger cars from having >14 cars.  Most trains travelling interstate exceed these #s.  
ii. Reasoning:  Balancing Test to determine whether state law is an undue burden on IC.  Here, there’s a serious burden bc trains running in the southwest must be shorter than optimal and lots of extra $$ is spent.  The purported local interest is safety, but studies show that shorter trains aren’t necessarily safer, so there’s not a significant local interest.  The burden is excessive in light of the benefit.
iii. Note:  “full train crew cases”  were different – there is almost no burden on IC to pick up train crew at state line and drop them off before leaving the state.  Also not really wasting resources – just adding extra jobs.  These are a case where the burden on IC is so minimal that inquiry stops.

l. Discrimination Against IC Test:  Dean Milk; Hughes
m. Rule:  State laws cannot:

Treat interstate commerce differently, or
Have a disparate impact on interstate commerce, 

UNLESS
The state has a legitimate state interest (e.g., health, safety, etc.) and

There is no non-discriminatory alternative
n. Dean Milk v. City of Madison (1951), p.118
i. FACTS:  City of Madison has statute requiring milk & milk products sold w/in city limits to be pasteurized w/in 5mi radius of Madison center.  Dean Milk pasteurizes in Illinois and challenges statute as unconstitutional burden on IC.
ii. Reasoning:  The statute discriminates against interstate milk bc although Madison milk and out-of-state milk are treated the same, there’s a disparate impact on interstate milk (which can less-easily be pasteurized in Madison).  There is a legitimate safety interest, BUT there are non-discriminatory ways to protect Madison’s health. 
iii. Take Home:  If a statute is discriminatory, it is only permissible if there is no non-discriminatory way to accomplish its goals (vs. statute that merely burdens IC, which is permissible unless the burden is “excessive”).
o. Hughes v. Oklahoma (1979), p. 130
i. FACTS:  Huhges, a Texas minnow dealer, was convicted of transporting wild Oklahoma minnows for sale outside of Oklahoma, under Oklah. statute.
ii. Reasoning:  The same rules/tests apply to game as any other article of IC.  The test is:
1. Does the challenged statute regulate evenhandedly, with only “incidental” effects on IC, or does it discriminate against interstate commerce? (note, we’re not asking whether out-of-state residents/businesses are discriminated against, but whether IC itself is discriminated against)

2. Is there a legitimate local purpose?

3. Is there a non-discriminatory alternative to achieve the purpose?

iii. Holding:  The Oklahoma statute is unconstitutional.  It discriminates against IC on its face.  There’s a legitimate local purpose in conserving Oklahoma’s minnow resource, BUT, this goal could be accomplished in many ways other than discriminating against IC in minnows.  Could set limit on total # of minnows taken by dealers, or limit their disposition w/in the state, etc.
p. Dormant Commerce Clause Doctrine Concerns:

i. Many believe the dormant commerce clause doctrine is illegitimate.  It’s a judicial creation – no textual support in the Constitution for the tests applied.  The determinations made by the Courts applying this Doctrine are really policy decisions that should perhaps be left to Congress
ii. The Doctrine isn’t necessary (Congress could pass laws to preempt bad state laws).  Excessive Burden test hasn’t been used in ~20 yrs… 
q. Privileges & Immunities Clause (Amend 14, §1): prohibits discrimination against out of state residents or citizens (but not corporations or aliens) if the discrimination might jeopardize interstate harmony, unless the discrimination is necessary to promote a substantial state interest.  Hicklin v. Orbeck; Baldwin v. Fish & Game Commission.
r. Hicklin v. Orbeck (1978), p.139
i. Facts:  Alaska passes law requiring that any business serving / working on Alaskan oil or gas pipeline (state-owned) must hire Alaska residents in preference to non-residents.  Businesses covered are very broadly defined – includes contractors, subcontractors, and any of their suppliers.
ii. Holding:  This is the type of discrimination that would jeopardize interstate harmony.  Serious limitation on non-residents’ ability to obtain jobs / livelihood.  Similar to prior statutes found unconstitutional:  

1. Toomer v. Witsell (1948): struck down South Carolina’s non-resident fee for shrimping that was 100x resident fee;

2. Ward v. Maryland:  onerous fees, licensing requirement for out-of-state merchants 
No “substantial state interest” is served by keeping nonresidents from getting jobs.  The nonresidents are not a “peculiar source of evil” causing the high unemployment that the statute here was designed to alleviate.
s. Baldwin v. Fish and Game Commission of Montana (1978), p. 142
i. FACTS:  Montana discriminated against out-of-state residents in its elk hunting license system.  (out of staters pay 25x the in-state fee for license).
ii. Holding:  This is not a violation of the sort of basic right that would offend the Privileges & Immunities clause.  Elk hunting is a sport in Montana, particularly for nonresidents.  Although there is discrimination and there’s not a substantial state interest being protected (no major elk shortage), this is still not a violation.
iii. Note:  Statute here was not challenged under the Commerce Clause.  The statute does not directly regulate IC in the way that the statute did in Hughes, so it could probably survive an IC clause challenge.
t. Preemption:  Supremacy Clause (Art VI, cl. 2):  federal law can nullify a state law in two ways:
i. Field Preemption:  “If Congress evidences an intent to occupy a given field, any state law falling within that field is preempted”; and

1. Desire for uniform rules;

2. Complex area where Congress exercises its expertise

ii. Conflict Preemption:  “If Congress has not entirely displaced state regulation over the matter in question, state law is still preempted to the extent it actually conflicts with federal law.”  Silkwood v. Kerr-McGee
1. Incompatible standards;
2. Obstacles to federal goals
u. Silkwood v. Kerr-McGee (1984), p.149
i. FACTS:  Karen Silkwood was contaminated w/ radiation from her job at Kerr-McGee, and the company was found to have violated Federal radiation safety regulations.  Jury awarded $10M punitive damages, which is in dispute here.  Kerr-McGee argues that because the Fed gvt occupies the field of nuclear safety regulations, a state cannot impose punitive tort penalties because these serve a deterrent/regulatory function.
ii. Holding:  Punitive damages award upheld; there is no preemption of tort remedies by the Fed in nuclear accident cases.  
iii. Reasoning:  

1. No indication of intent to preempt remedies in legislative history
2. No personal injury remedies provided for by federal law – hard to believe the fed meant that there should be no compensation for personal injury due to nuclear safety violations;
3. Price-Anderson Act (a separate fed legislation) anticipates tort claims for nuclear accidents – sets up indemnification & liability caps;

4. No impossibility in paying Federal fines for non-compliance and paying state punitive damages awarded in tort suits; tort remedies not in conflict with federal objectives of achieving nuclear safety.

iv. Note:  there is a presumption against finding preemption (don’t want to unnecessarily invalidate out state laws).
IV. FEDERAL POWER TO REGULATE COMMERCE, TAX, & SPEND
a. The Commerce Clause empowers Congress to enact legislation regulating:

i. Interstate commerce, and its channels and instrumentalities.  Gibbons v. Ogden
ii. Intrastate economic activities, provided that Congress “rationally could conclude” that the activities might have a substantial effect on IC, either by themselves or through their repetition nationwide.  United States v. Darby; Wickard v. Filburn; Heart of Atlanta Motel v. United States; Katzenbach v. McClung; United States v. Lopez; United States v. Morrison; Raich v. Gonzales.  
b. Congress’s power to regulate commerce among the states is plenary.  Gibbons v. Ogden.  In reviewing legislation under the Commerce Clause, courts will NOT consider:
i. Whether the actual purpose of the legislation is to regulate IC; U.S. v. Darby, OR

ii. The wisdom, workability, or fairness of the legislation, Wickard v. Filburn
c. Rule on Regulation of IC:

i. Effect on IC must be “substantial”  (U.S. v. Lopez)
ii. But effects can be felt in any way:

1. Katzenburg: not selling to certain people = not buying as much = affect IC

2. Darby: adding goods made at lower prices = affect balance in IC

3. Wickard: not buying goods bc making them yourself = not buying = affecting IC
d. United States v. Darby (1940), p. 195

i. FACTS:  Darby runs small lumber mill and, despite passage of 1939 Fair Labor Standards Act, doesn’t pay minimum wage or limit hours to 40hr/wk.  Criminally prosecuted, and argues law is unconstitutional because his mill operates wholly within his state and is not interstate commerce.
ii. Holding:  Some of Darby’s lumber is shipped interstate.  This is enough to have an effect on interstate commerce.  The total effects of many small producers is recognized to have a cumulative “substantial effect” on IC.  Congress may choose the means “reasonably adapted” to meet a permitted end.  The motivation of Congress does not matter – just need a “jurisdictional hook” to tie in to IC to make the law legitimate.  
iii. 10th Amendment:  is just a “truism” that the states retained rights that weren’t granted to the Fed by the Constitution.  The Fed was given pwr to regulate IC.
e. Wickard v. Filburn (1942), p. 199
i. FACTS:  Filburn, a wheat farmer, produced more than his allotted share of wheat under the “Agricultural Adjustment Act of 1938.”  He didn’t sell the wheat or put it “into commerce” at all – he just used it on his farm to feed his family & livestock.  
ii. Holding:  Essentially the same as Darby: Congress can use any means reasonably adapted to achieve its legitimate end of raising the price of wheat sold in interstate commerce.  Even wheat that is never sold has an effect on the market price: it affects the demand for wheat in IC because the farmer that grows his own wheat doesn’t buy it in the marketplace.  

iii. Note:  Court will not consider the actual effects on IC, nor does it review “the wisdom, workability or fairness” of the legislation.
f. Heart of Atlanta Motel v. United States (1964), p.220
i. FACTS:  Racist motel operator filed declaratory judgment action to try to invalidate Title II of the Civil Rights Act of 1964, claiming that it exceeds Congress’ ability to regulate commerce (relying on The Civil Rights Cases of 1883).  The motel admits that ~75% of its guests are from out of state.
ii. Holding:  

1. Unlike the 1875 Acts (struck down), the 1964 Act has a “jurisdictional hook” so that it applies to local businesses that affect IC.  (For hotels, housing transient guests has a per se effect, bc of interstate travel).
2. The moral motivation of Congress doesn’t matter.
3. 5th Amendment right to liberty & property is subject to Congress’s appropriate exercise of its plenary authority to regulate IC, as long as:
a. Rational basis for finding an effect on IC. [local” discrimination by hotels prevents non-whites from travelling freely, clearly impeding interstate travel];

b. Means are reasonably adapted to meet Congress’s legitimate goals [specific means used are a policy issue that court won’t review.]
g. Katzenbach v. McClung (1964), p.224

i. FACTS:  Ollie’s BBQ in Birmingham, Alabama – family owned business, fairly far off the interstate highway – mostly local patrons. Only take-out service for non-whites.  1964 Civil Rights Act applied to restaurants that have interstate travelers, or where a substantial portion of food served has traveled in IC.  
ii. Issue:  Is a case-by-case determination of whether a particular restaurant’s activities affect IC necessary to determine whether it can appropriately be regulated by the Fed?
iii. Holding:  No.  A specific individual/business’s effect on IC can be insignificant, but still regulate-able because in the aggregate effects of such businesses are substantial. (see Darby; Wickard).  Court will not look further than to determine that Congress had a rational basis for finding an effect on IC.  Specific findings recited in the statute are not necessary (evidence at hearings is enough).
h. United States v. Lopez (1995), p.231
i. FACTS:  Lopez was convicted of violating the “Gun-Free School Zones Act of 1990” by bringing a gun to school.  Congress had not put any “jurisdictional hook” into the Act, nor made any findings about how bringing a gun to school would affect IC.  
ii. Holding:  Regulated activity must “substantially affect” interstate commerce.  Gun-Free School Zones Act is unconstitutional:

1. Not regulating a “channel” of IC

2. Not regulating an “instrumentality” or a “thing” in IC

3. Not sufficient evidence, findings, or jurisdictional hook that the regulated activity “substantially affects” IC.  

iii. Take home:  This was the first limitation of Congress’s power to regulate under the IC clause since the New Deal broadened view of Federal power under that clause.  It’s not really a major limitation, though.  Amended act has findings that link guns in school to economy, and jurisdictional hook that the gun or its parts must have travelled in IC, and it’s been upheld by lower courts.  

i. United States v. Morrison (2000), App’x E, pt. 1

i. Court struck down the “Violence Against Women Act” because gender-motivated violence is not an economic activity, had no “jurisdictional hook” linking to IC, and upholding the statute based on “effects on IC” would allow Congress to regulate “almost any intrastate activity.”  Confirms Lopez limits on regulation under IC clause.
j. Gonzales v. Raich (2005), App’x E, pt. 2

i. Facts:  People growing local marijuana and using it legally under California’s medical marijuana rules were still in violation of the Federal Controlled Substances Act (“CSA”). 
ii. Holding:  Application of the CSA is constitutional.  See Wickard v. Filburn.  Even though the market for pot is illegal, there is still an interstate market.  The purpose of the CSA is to control the supply & demand interstate for illegal drugs.  Congress has a “rational basis” for belief that home-grown pot will affect the IC.
iii. Distinguished Lopez and Morrison easily, bc pot is a commodity and clearly and economic activity.  
k. The general rules with respect to intergovernmental immunity are:
i. The Fed is immune from state regulation and taxation (McCulloch v. Maryland);
ii. State gvts and gvt agencies are not immune from Fed commerce regulations that apply equally to non-gvt entities.  (Garcia v. San Antonio Metro. Transit Authority)

iii. Congress cannot compel states to pass legislation or administer Fed programs (New York v. United States; Printz v. United States)

iv. Congress can induce states to pass legislation by

1. Threatening to withhold Fed funds; or

2. Offering states the choice of regulating according to Fed standards or having state law preempted by Fed regulation

l. Garcia v. San Antonio Metro. Transit Authority (1985), p. 255

i. FACTS:  San Antonio MTA didn’t pay workers overtime – offered comp time instead.  This is a violation of the FLSA.  Is the MTA immune from the Fed regulations governing labor standards because it’s a state institution?
ii. Holding:  Federal power to regulate commerce, granted in the Constitution, is plenary.  There no limits in the constitution on the Fed’s power to regulate the state, other than the limits that apply to all cases.  As long as a Fed regulation applies to non-State entities equally, the State is NOT immune from the regulation.  The “political process” will maintain States’ sovereignty.
iii. Overruled League of Cities, which had applied a “traditional government function” test to exempt from Fed regulation any State activity that was a “traditional” gvt function.  Problem was in defining “traditional.”
m. New York v. United States (1992), p. 261

i. FACTS:  Congress foresaw a problem with disposal of radioactive waste: only 3 states had facilities, and while the states can’t discriminate against IC by blocking outside waste from coming in or charging discriminatory fee, the state could shut down its disposal facilities altogether.  Passed Act of 1985 to encourage States to set up facilities/ “compacts” w/ other states to handle disposal.  If a State did not have a plan by 1996, the Fed could force the State to take title to all of the radioactive waste generated within its borders.
ii. Holding:  The Fed cannot force States to adopt legislation or carry out a Fed program.  Allowing this would decrease accountability for Fed and State elected officials (bc they can blame the other for the legislation).  (wrt radioactive waste, the Fed needs to make the tough decision on where to place disposal sites, and stand behind those decisions.)
n. Printz v. United States (1997), App’x E, pt. 3

i. Followed New York v. US to invalidate part of the Brady Handgun Control Act that would force state police officials to conduct background checks on gun purchasers pursuant to a federal policy.  Confirmed that it is an unconstitutional violation of State sovereignty to direct state officials to administer Fed programs just as it’s unconstitutional for the Fed to force a State to adopt legislation.
o. Federal Taxing Powers (Art. I, §8, cl. 1 grants Congress broad power to tax)
i. Rules on Taxation: originate in the House; uniform across country; no preferences for particular ports; no export taxes; “capitations” and “direct taxes” (= “head tax” and real estate tax) must be apportioned; 16th Amendment clarifies that income tax does not have to be apportioned.
ii. Limits NOT found in Constitution:  types of taxes; what Congress can tax – not discussed in Constitution.  BUT, courts have determined that Congress must use tax power to raise revenue, not to regulate areas it cannot otherwise reach.

iii. The “penalty doctrine” says Congress cannot create tax penalties that have the primary purpose of regulating intrastate activities that Congress could not regulate under the Commerce clause.  Must have the primary purpose of raising revenue.  (Can impose taxes designed to regulate subjects that can be reached under Commerce Clause).  Child Labor Tax Case (Bailey v. Drexel Furniture)
iv. The modern doctrine of “objective constitutionality” greatly limits the “penalty doctrine” by requiring courts to uphold tax laws unless they contain provisions “extraneous to any tax need.”  Under this doctrine, so long as tax laws actually raise revenue, courts cannot invalidate them merely bc Congress intended to have a regulatory effect.  United States v. Kahriger.
p. The Child Labor Tax Case:  Bailey v. Drexel Furniture (1922), p.203
i. FACTS:  Drexel Furniture employs child laborers.  A 10% tax on its net profits was assessed by the IRS pursuant to the Child Labor Tax Law, which was a pre-Darby attempt by Congress to regulate/eliminate Child Labor.
ii. Holding:  The Child Labor Tax is an unconstitutional attempt to regulate where SC had struck down regulation (Hammer v. Dagenhart).  
1. The Tax proscribes a specific course of business (not hiring anyone under 14), and applies a high penalty for deviation.

2. There’s no difference in penalty whether 1 child or 20 is hired: clearly an attempt to eliminate the practice altogether;

3. The Tax carries a knowledge requirement (“scienter”) – a feature of regulations, not taxes.

4. Inspections for under-age workers are done by the Dept. of Labor – not the IRS.  Clearly this is a labor law rather than a tax law.

5. Bottom Line:  the regulatory purpose and effects of this law are clear; the Court should not “shut its eyes” to this stretch of Congressional power.

iii. There are limits on Congressional power to regulate in the Constitution: Congress cannot exceed this by using its tax powers.  If Congress is prohibited from regulating an area, then it cannot impose a penalty in that area under guise of a “tax”.  The line between “tax” and “penalty” is admittedly blurry.
q. United States v. Kahriger (1953), p.207
i. SC upheld tax on gambling that also required bookies to register with the IRS.  Regardless of its regulatory effect, the tax produces revenue.  Unless there are provisions extraneous to any tax need, courts are without authority to limit the exercise of the taxing power.  
ii. This is called the “doctrine of objective constitutionality.”
r. Federal Spending Power:  
i. Necessary & Proper Clause (Art. I, §8, cl. 18) – it’s necessary to spend $ to achieve the responsibilities set out to Congress by the Constitution

ii. Debts Clause (Art. I, §8, cl. 2)

iii. General Welfare Clause (Art. I, §8, cl. 1)

s. The General Welfare Clause:
i.  Implicitly grants Congress spending powers to promote the general welfare, so long as the spending does not violate any other Constitutional limitation.  Congress, therefore, may appropriate funds for purposes unrelated to its enumerated powers under Art. I, §8.  United States v. Butler.

ii. Courts will defer to Congress’s determination of which expenditures promote the general welfare, “unless the choice is clearly wrong, a display of arbitrary power, not an exercise of judgment.”  Helvering v. Davis; Buckley v. Valeo.
iii. Congress may use its spending power under the General Welfare Clause to induce states to enact laws that Congress itself could not pass, provided that:

1. Congress is seeking to further the general welfare;

2. Congress expresses any conditions on the spending unambiguously so that states may exercise their options knowingly;

3. The conditions imposed on receipt of federal funds are related to federal interests in particular national projects or programs;
4. There is no independent constitutional bar preventing the state’s enactment of the laws; AND

5. The financial inducement offered to the states does not “pass the point at which pressure becomes compulsion.”  South Dakota v. Dole.

t. United States v. Butler (1936), p. 208 

i. FACTS:  An Agriculture Act permitted the gvt to pay farmers not to raise crops, and to pay for this Act, a tax was levied on the “first processing” of the crops.
ii. Holding:  The power of Congress to spend is not limited to the areas in which it’s given express grants of power in Art. I, §8: it is a grant of power, not a tautology.  However, Congress cannot regulate agricultural production – that’s a local enterprise – so the Act is unconstitutional.  Whether by taxing or by spending, the Fed cannot buy/coerce compliance in an area it’s not permitted to regulate.  This case is overruled by Dole v. South Dakota, and mostly mooted by the Affectation Doctrine.
u. Helvering v. Davis (1937), p. 217
i. Upheld the validity of the Social Security Act (against argument that it did not serve the “general welfare” because it took $ from workers and gave it to retirees (thus only benefitted the retirees).  Determining what is the “general welfare” is up to Congress, not the Courts.  The courts will intervene only if “clearly wrong, a display of arbitrary power, not an exercise of judgment.”
v. Buckley v. Valeo (1976), p. 217

i. Upheld the validity of the Election Fund (against argument that giving lots of $ to a few politicians did not serve the general welfare).  Congress has the power to run elections, and it has discretion in how to do so.  This isn’t clearly wrong/arbitrary use of $, so it’s upheld.
w. South Dakota v. Dole (1987), p. 218
i. Upheld Congress’s use of spending power to entice states to raise drinking age to 21yrs. There was a penalty reduction of 5% of highway funds until a state raised its drinking age.  The following 5 criteria were met:
1. Congress reasonably believes the statute will serve the “general welfare”

2. The spending withheld/offered is related to the federal interest served (here, the interest was safe travel, so highway funds were related)

3. Accomplished by an unambiguous condition – so states can choose how to take action
4. No independent Constitutional bar to the action (ie, Congress isn’t inducing States into violating the Constitution)

5. The amount of $ involved isn’t so great that pressure turns to coercion
V. THE PRESIDENT’S POWERS
a. Issues relating the President’s Foreign Affairs Powers:
i. Separation of Powers
ii. Extra-Constitutional Powers of the Executive. See Curtiss-Wright
iii. Courts refuse to review many actions of the President (as “political questions”) See Goldwater.
b. Non-Delegation Doctrine:  limits discretion that Congress can give to the President in enforcing statutes.  The needs of diplomacy require that Congress give the President more discretion & freedom from statutory restriction in international affairs than is authorized in domestic affairs.  See Curtiss-Wright.
c. The theory of the “extra-constitutional origin of the foreign affairs power” says that the US may exercise not only the powers that the Constitution expressly grants, but also other foreign affairs powers enjoyed by all sovereigns.  See Curtiss-Wright.
d. As a practical matter, the President can exercise some foreign affairs powers not expressly granted by the Constitution bc the courts will decline to review the President’s actions under the political question doctrine.  See Goldwater.  For example, the Constitution grants Congress the power to rescind treaty obligations by statute, Whitney v. Robertson, but the Constitution does not say whether the President alone has this power.  The SC has declined to consider a challenge to the President’s attempt to rescind treaty obligations.  Goldwater.
e. United States v. Curtiss-Wright Export Corp. (1936), p. 284
i. FACTS:  Joint Resolution by Congress (signed by the Pres, has the force of law- Art. I, §7) to cease all arms sales to both sides of conflict between Paraguay and Bolivia over “the Chaco” – whenever the President says.  Curtiss-Wright, arms seller, argues that the Resolution is an unconstitutional delegation of Congress’s lawmaking power to the President (violates the “non-delegation doctrine”).
ii. Holding:  The power of the Fed is very different wrt domestic vs. international affairs.  The sovereign powers of foreign affairs were obtained by the United States as a whole from England; not derived from the states under the Constitution.  In foreign affairs, the US has many powers not expressly provided in the Constitution, and the President can & should be given discretion. Pres. has special intelligence, Pres. is the negotiator w/ foreign nations, and historically Congress has given the Pres. discretion in foreign affairs.
f. Whitney v. Robertson (1888), p. 330
i. FACTS:  Plaintiff merchants imported sugar from San Domingo and were charged an unexpected tariff because a new Act of Congress superseded an older treaty that charged no tariff. 
ii. Holding:  The courts will not review changes to treaties: this is for the Legislative and Executive branches to decide.  Statutes are on equal footing with Treaties, because they are passed in like manner. A statute can declare exit from a Treaty.
g. Goldwater v. Carter (1979), p. 332
i. FACTS:  President Carter unilaterally declared termination of a treaty w/ Tiawan.  Several senators and House members sued for declaratory relief claiming that the President cannot unilaterally exit a treaty.

ii. Holding:  This is a non-justiciable political question.  (District court had held that since 2/3 Senate ratification is needed to enter a treaty, the same 2/3 majority would need to approve exit; Circuit court held President had power to unilaterally exit treaty – Circuit decision vacated and case remanded to Dist. Ct to dismiss.)  Cite Coleman v. Miller precedent: where a state constitution was silent on how to reject state constitutional amendment, SC declined to rule bc “political question.”
iii. Note:  No majority opinion. 4 votes for the above reasoning; 1 concurrence w/out opinion; 1 says not ripe; 2 dissent bc they would hear arguments; only Brennan dissents bc he believes the President has the power to exit treaty unilaterally.
h. In domestic affairs, the President does NOT have extra-constitutional powers.  Instead, the Pres. may only exercise those powers granted expressly or implicitly by a statute or by the Constitution.  Accordingly, the President does not have the power to seize private property outside the theater of war except pursuant to a statute.  The Pres. has a duty to execute the laws faithfully, and this duty requires the Pres. to obey the legislative choices made by Congress.  Youngstown Sheet & Tube.
i. Youngstown Sheet & Tube Co. v. Sawyer (1952), p. 290
i. FACTS:  The steel industry threatened to strike during the Korean War, and President declared emergency.  Pres. ordered Secretary of Commerce to seize steel mills and keep them running.  Congress did NOT follow up with authorization of the emergency measures.  Mill owners brought suit, claiming that Pres. has no independent power to seize property, and there’s no Act of Congress to back up the seizure.
ii. Holding:  
1. There is no statute authorizing the seizure.  Congress had specifically considered and rejected statute that would’ve authorized emergency seizures of property in labor disputes, AND there were 2 statutes that set out procedures Pres. could’ve followed here, but didn’t.  
2. There is no express power in the Constitution for the Pres. to seize property.

3. There are no implied powers that apply.  
a. The Pres. has no power to make laws – that is reserved to the Congress (Art. I). The Pres. has the duty to ensure that the Laws be faithfully executed (Art. II) – this does NOT imply that he can make laws.
b. Executive power cannot be implied to grant lawmaking power – this would defeat checks and balances.

c. The Pres.’s power as Commander in Chief does not grant authority because this action was not taken in the theater of war.
iii. Jackson Concurrence: Notes that President’s power is at a max when working with Congress; when Pres. acts in the absence of Congressional support he can only exercise the express/implied powers granted to Executive by Constitution; when Pres. acts against the will of Congress (as here), his power is at a minimum:  can only rely on his constitutional powers MINUS those of Congress.
j. Executive Privilege:  constitutionally implied by the need for effective discharge of executive power, says that the Pres. has:
i. An absolute right to keep confidential any communications with executive advisors regarding “military, diplomatic, or sensitive national security secrets,” AND
ii. A presumptive right to keep confidential any communications with executive advisors on other subjects, but this presumptive right “must yield to the demonstrated, specific need for evidence in a pending criminal trial.”
k. United States v. Nixon (1974), p. 376

i. FACTS:  Nixon asserted executive privilege to avoid producing White House tapes for use in Watergate investigation/trial.  

ii. Holding: 

1. Nixon argued this was a non-justiciable political issue – simply a dispute among members of the executive branch (ie, the Special Prosecutor w/in the Justice Department vs. the Pres.).  SC says no because a) the Special Prosecutor’s terms of appointment make him independent of the Pres., and b) whether evidence can be used at trial is definitely a legal question.
2. The executive has absolute executive privilege over military/state secrets (this is a necessary implied power – Pres. must be able to get candid advice)
3. The executive’s privilege in other matters “general privilege” is only presumptive.  It’s subject to a balancing test of value of confidentiality vs. importance of need to reveal.  In a criminal investigation, the need is significant and info can be protected thru in camera review of docs.
VI. SEPARATION OF POWERS
a. Background:  Separation of powers is implicit in the Constitution; there’s no specific test in the Constitution for what is a breach of separation.  (See INS v. Chadha)  As Congress has passed more complex legislation, it has delegated specific lawmaking authority to the Executive Branch Agencies (which set out the CFR, for example).  This is constitutional as long as Congress provides an “intelligible principle” to the Agencies on which to base the Regs.
b. Unorthodox attempts to exercise Legislative power:  Congress and the Pres. may exercise legislative power only by enacting laws pursuant to the Bicameralism and Presentment requirements of Art. I, §7.  INS v. Chadha; Clinton v. City of New York.  Legislative power consists of actions that have “the purpose and effect of altering the legal rights, duties, and relations of persons.”  Chadha.
c. INS v. Chadha (1983), p. 408 – “Legislative Veto” is Unconstitutional
i. FACTS:  House used its “legislative veto” to prevent permanent citizenship from being extended to Mr. Chadha.  A house committee reviewed a report on suspension of deportation proceedings, provided by the dept. of immigration, and decided that Chadha and 5 others should be deported.  House passed the resolution without debate or recorded vote.  This action alone triggered deportation proceedings (which Chadha appealed in court).
ii. Holding:  1. Whether an act of one House is an exercise of legislative power depends on whether it has the purpose and effect of altering the legal rights, duties and relations of persons; 2.  here, the legislative veto was used to do what otherwise would’ve required legislation 3. Whenever Congress exercises legislative power, it must adhere to the bicameralism (both houses pass the law) and presentment (the President signs the law) requirements of Art. I, §7; 4. Congress must abide by its delegation of authority until that delegation is legislatively altered or revoked.    

iii. Note:  There’s no similar requirements on the Executive Branch’s execution of the laws, bc the power of execution is limited by the laws passed.
iv. White’s Dissent:  The legislative veto is a useful and necessary means for Congress to exercise control over the Agencies to whom it delegates powers.  Since Congress delegated the power in the first place, why should it be unconstitutional to reserve some power? (Majority responds:  problem is that the mechanism of the “reservation” extends Congress’s power beyond what it has in the Constitution – by eliminating the presentment and bicameralism requirements).
d. Clinton v. City of New York (1998), p. 414 – The “Line Item Veto” is Unconstitutional
i. Background:  Art. I, §7, cl. 2 permits the Pres. only 3 options when presented with a bill for signature from Congress:  1. Sign the bill (it becomes law); 2. Veto the entire bill (none of it becomes law); 3. Do nothing (becomes law in 10 days unless Congress is adjourned – “pocket veto”)
ii. FACTS:  Clinton exercised his power under the “Line Item Veto Act” to cancel “spending” planned in the Balanced Budget Act – waiver of recoupment of $2.6B in taxes that NYC charged Medicare providers (and also cancelled a tax waiver for food refiners – the “Snake River case”).
iii. Holding:  The President must comply with the Presentment clause, Art. I, §7, both when enacting laws and when repealing laws.  The Constitution provides for the President to return an entire bill, but not to return only portions of a bill and then sign the rest into law.  The Line Item Veto Act essentially allows the President to do the equivalent of returning only part of a bill; he’s permitted to unilaterally cancel portions after he’s signed into law.  Different from precedent:
1. No changed conditions between Congress’s passage & President’s cancellation / change of legislation  (Unlike Field v. Clark tariff precedent)
2. No Congressional restraint on how the Pres. exercises his discretion;

3. Congress did not authorize cancellation of portions of the law in the Balanced Budget Act; authorization in a different statute (Line Item Veto Act) is not sufficient – results in unconstitutional delegation of lawmaking.
iv. Dissent:  Scalia says this is a “delegation doctrine” question; not a Presentment question, and the power delegated to Pres. under Line Item Veto does not “go too far” such that it’s unconstitutional.  Breyer says that the kind of power given to Pres. under Line Item Veto (to choose not to spend; or to give laws “no further force & effect”) has been given before and is constitutional.  Says it doesn’t matter that the grant of discretion comes in a different law.  
e. Unorthodox attempts to exercise Executive power:
i. Legislation cannot give executive powers to officials whom the Pres. cannot remove or to officials whom Congress can remove other than by impeachment and conviction.  Bowsher v. Synar.

ii. The Appointments Clause permits Congress to vest in the courts the power of appointing inferior executive officers, such as prosecutors, and to give the courts some discretion in defining the nature and scope of the appointed officer’s jurisdiction.  Art. III gives federal judges the ability to exercise ministerial functions not traditionally limited to the executive branch.  Morrison v. Olson.

iii. Congress may impose a restriction on the Pres.’s power to remove executive officials, such as a requirement of “good cause,” unless the “standard for removal by itself unduly trammels on executive authority.”  Morrison v. Olson.

f. President’s Removal Powers:  Implicit in grant of Power to Appoint (Art. II, §2, cl. 2).  Congress’s limited role is implied through the specific and rare impeachment procedures by which it can remove executive or judiciary members.  Different rules for President’s removal of head of different types of agencies:
i. Executive Agencies – (DOJ, DOD, State Dept., etc) -- Remove at will.  

ii. Independent Agencies – (CIA, FTC, FEC, Fed. Reserve, etc.) – Remove only “for good cause”)

iii. Legislative Agencies – (Lib. Of Congress, GAO, etc) – NO removal power (these agencies are controlled by congress).
g. Bowsher v. Synar (1986), p. 424
i. FACTS:  Under the Gramm-Rudman-Hollings Act of 1985, Congress vested the Comptroller General with the power to determine amount by which annual budget exceeds expected income, and then the Pres. orders the Agencies to reduce their annual budgets by an amount stated in CG’s report.  
ii. Precedent:  Humphrey’s Executor held that it’s permissible to limit President’s power to remove executive agents to “good cause.”  Myers held that Congress cannot require its “advice and consent” to removal of executive officers.

iii. Holding:  1. Congress cannot retain removal power over any officer charged with the execution of the laws (except by impeachment) – this power would amount to a Congressional veto power over execution of the laws; 2. Here, CG is executing the laws bc he’s interpreting how Act’s provisions apply and determining how to adjust budget accordingly; 
iv. Dissents:  White says the GRH Act is important, and the CG is exercising legislative – not executive – power (appropriation of funds is the province of Congress).  Blackmun dissent would have changed the removal procedures for the CG instead of invalidating the entire GRH Act, which is important legislation.

h. Investigation of Wrongdoing in Executive Branch:
i. Dept. of Justice handles all investigations & prosecutions, and is itself a part of the Executive Branch – potential for conflict of interest.  Two responses:

1. “Special Prosecutor” – appointed by AG, but then given independence

2. “Independent Counsel” – appointed by panel of 3 judges, then part of DOJ but independent, and cannot be fired except by AG, only for “good cause.”
i. Morrison v. Olson (1988), p. 432
i. FACTS:  Morrison was Independent Counsel to investigate alleged perjury by Olson. IC is given all powers of AG w/in her jurisdiction (the specific case for which she’s hired) and substantial independence.  Can only be fired for good cause.
ii. Issues / Holding:  
1. Whether appointment of IC by anyone other than the President violates the Appointments Clause (Art. II, §2, cl.2)? No – inferior officer.
a. Is the IC an “inferior officer” such that Congress may grant appointment power to the Court by law?  Yes.
i. Can be removed by AG, so inferior in that sense;

ii. Limited duties (no policy making; no collateral administration)

iii. Limited jurisdiction (only the specific crimes alleged);

iv. Limited duration (office ends when investigation/prosecution is completed)

v. [SC has referred to Special Prosecutor as “inferior officer” in United States v. Nixon]

b. Can Congress empower branches other than the Executive to appoint inferior executive officers (i.e., are inter-branch appointments permissible)?  Yes – 
i. plain language indicates Congress can delegate appointment duty “as it thinks proper;”
ii. courts have expertise in attorneys, so it’s reasonable;
iii. concerns over conflict of interest are a reasonable motivation to vest appointment power outside of the executive branch

iv. no bright-line rule (in opinion or in Constitution)
2. Whether appointment power falls outside of the Judicial Power (Art. III)?
a. Defining jurisdiction of the appointee’s office is appropriate where the nature and duties will necessarily vary w/ the circumstances giving rise to the need for the appointment, and where the court’s discretion to define jurisdiction is limited by those circumstances.
b. The miscellaneous powers delegated to the Judicial Branch (receiving reports, deciding how to dispose of reports, etc.) are ministerial duties that are incidental to normal judicial activity, and thus permissible even though they aren’t backed by authority under the Appointments Clause.
c. The removal power given to the Court is very limited – only when job is done; real removal power is in AG, so this isn’t a fatal flaw.
3. Whether the Act is invalid under principle of separation of powers?
a. Whether “good cause” restriction on removal by AG interferes with President’s exercise of constitutional functions?
i. In Humphrey’s Executor, SC held that Congress’s ability to restrict Pres.’s removal powers to “good cause” depends on type of agency, and is permissible where the agency is not purely executive.  This was too rigid. The imposition of a “good cause” restriction is permissible – for any type of agency – as long as it does not “unduly trammel” on the President’s executive authority. 
b. Whether the Act as a whole violates separation of powers by reducing President’s control over prosecutions? No.
i. Congress has not taken any power for itself through the Act.

ii. There are sufficient checks on the judicial authority granted.  Most importantly, the Court can only appoint an IC at AG’s request.
iii. The act does not “impermissibly undermine” the Executive Branch’s powers/authority.  The AG has control over whether to appoint IC in the first place, and has power to remove for good cause; no one else has removal power.
iii. Scalia Dissent:  The Executive power was unified to make it stronger (better check on legislative power).  The IC process removes some of the Executive’s prosecution/investigation power and vests it in an independent entity that the Pres. does not control.  “Some control” in the executive is not enough.  The broad checks and balances of constitution are sufficient mechanism to keep the Executive in check; separate investigation power is not required or appropriate.  We shouldn’t overrule Humphrey’s.  The IC has too much power and too little accountability.
j. State attempts to regulate the House and Senate:  Art. I sets out the only qualifications for members of Congress, and the states may not attempt to impose additional qualifications by limiting the ability of candidates to have their names appear on general ballots.  U.S. Term Limits, Inc. v. Thornton.  The Constitution was amended to limit President to 2 terms (Amendment 22), but there’s no limit on House and Senate.
k. U.S. Term Limits, Inc. v. Thornton (1995), p. 453
i. FACTS:  Arkansas, by voter referendum, passed law that no Senator who’d served 2 terms and no Rep who’d served 3 terms could have their name on the ballot for future elections.  (14 states had similar laws)
ii. Holding:  Powell v. McCormack (1969) held that Congress cannot add to or alter the qualifications for membership set out in the Constitution.  Allowing the States to do so would be similarly inconsistent with Framers’ intent.  10th Amendment is no help to Term Limits, because the States could not reserve the power to set representatives’ qualifications when there were no reps before the Constitution.  The elimination of names from the ballot – rather than outright disqualification – does not save the State’s action.  Although States have the right to legislate the “manner” of elections (Art. I, §4, cl. 1), this legislation has the express intent of causing turnover, and is not for purpose of holding “orderly elections”
iii. Dissent:  10th Amendment argument has force, because it was the People who reserve rights not granted to the Fed by the Constitution – the People have always had the right to determine who should represent them.  [But see: doctrine of implied powers]  The Framers would have intended to permit the states to set their own qualifications for their own delegates.  This is consistent w/ democratic principles.  The result in this case means no State can disqualify mental incompetents or convicts from office – this is a serious consequence.
VII. LEGISLATIVE POWER & INDIVIDUAL RIGHTS
a. Bills of Attainder:  Bills that inflict punishment on an individual or a specific group of individuals – without a judicial trial.  Prohibited in Art. I, §9, cl.3 (Fed) & Art. I, §10, cl. 1 (States).  In determining whether a law is a bill of attainder, courts will consider precedent and a variety of factors, including:
i. Whether the challenged statute falls within the historical meaning of legislative punishment (death, prison, confiscation of property, forfeiture of employment);
ii. Whether the statute furthers nonpunitive legislative purposes (objective); and 

iii. Whether the legislative record evinces an intent to punish (subjective)

b. Examples:  (see p. 538); prohibition from employment bc Communist Party member, denial of salary bc a Representative says you’re a “crackpot,” Proposed censure & fine of Clinton post-Lewinsky; denial of public education bc you’re an illegal immigrant (?)
c. Non-Examples:  payment of taxes (not sufficiently individual); cigarette tax (not individual, and not past behavior); loyalty oath as employment qualification (min. std.)
d. Nixon v. Admin. Of General Services (1977), p. 539

i. FACTS:  Congress passed “Presidential Recordings & Materials Preservation Act” to prevent Nixon from destroying White House tapes & journals.  Some of these were Nixon’s personal property, some were Fed docs which Pres. arguably could control disposition of, some possibly needed for Watergate prosecutions.
ii. Holding:  1)  Even a bill that singles out ONE INDIVIDUAL is not a per se Bill of Attainder; 2) This is not punishment bc Nixon is being compensated for any personal property taken – more like eminent domain than punishment; 3) This is not punishment because Congress’s intent is to preserve history; not punish for Watergate scandal.
iii. Note:  Focus on Congress’s subjective intent is interesting / questionable, given that Congress is highly unlikely to ever state that its intent is to punish.
e. Impairment of Contracts by State Laws:  The Contracts Clause (Art. I, §10) prohibits the substantial impairment of existing contracts by state legislatures unless the law has a significant and legitimate purpose.  Home Building & Loan v. Blaisdell.  A state can impair a contract not merely by decreasing, but also by increasing, the duties of one party to the contract.  Allied Structural Steel v. Spannus.  For significant & legitimate purpose, review 1) severity of impairment; 2) severity of problem; 3) foreseeability.
f. Home Building & Loan v. Blaisdell (1934), p. 544

i. Facts:  Minnesota passed 1933 Mortgage Moratorium Law, providing that during the “emergency” foreclosures were postponed and redemption periods extended.  During the extended redemption period, Bank must allow people to remain on their property and can just charge “reasonable rental value.”  Effect is that Bank loses its right to immediate possession.
ii. Precedent:  Sturges v. Crownishield held that laws that exist at the time of contract cannot be changed for that contract, but can change laws that will apply to future contracts. (must “Grandfather” existing Ks when changing law); Penniman’s Case held that a state can change remedies available under an existing contract – this isn’t substantial impairment.  
iii. Holding:  1. (less controversial): there’s no substantial impairment due to the MML law: the law changes the remedy for breach, but not the Bank’s contractual rights.  2. (very controversial):  The “reservation of essential attributes of sovereign power are read into contracts” – contracting parties must expect that if there’s a major emergency then the State can alter contractual rights.
iv. Note:  Second holding is a major departure from Sturges precedent, and has been followed.  Very few state laws are now struck down under the Contracts Clause.  SC recognized they were probably departing from Founders’ intent, but state that the Constitution is expected to adapt to crises (citing McCulloch v. Md.)
g. Allied Structural Steel v. Spannus (1978), p. 548
i. Facts:  MN law of 1974 requires that employers fund pensions for any employee(s) who have been at the company for 10 years, at the time that the company leaves the state/closes an office/etc.  Allied’s pension plan had not envisioned vesting unless the person retired from the company at age 65+.  The law therefore changed Allied’s liability under the plan substantially when it closed its Minnesota offices.
ii. Holding:  The Act is unconstitutional.  The act significantly altered Allied’s responsibilities, and acted retroactively (anyone who’d already been at the company for 10yrs automatically became eligible for benefits).  There is no significant emergency to which the law responds, and MN hadn’t regulated pensions before, so it’s less reasonable for a company to expect regulation.
iii. Dissent:  Contracts Clause says “no State shall pass a Law impairing the Obligations of Contracts.” There’s no obligation being removed or impaired here, bc workers have no obligation to work until they’re 65.  The only change here is an increased duty to the employer, but these are imposed all the time (see minimum wage laws, etc.).
iv. Take away:  “interesting” reasoning by majority: very expansive view of “impairment” of contractual duties. 

h. Government Takings of Private Property:  The 5th Amendment requires the Fed to pay just compensation when it takes private property.  The power of the government to take private property is found in:  

i. Art. I, §8, cl. 18 (Necessary & Proper Clause)

ii. Amend 10 (STATES have powers not delegated to the Fed., so if state constitution gives it the right to take property, then the state has that right)

iii. Amend 5 (LIMITS the power to Take property, as long as it’s reasonable for public use and the gvt pays just compensation)  
i. Possessory Takings:  The government effects a possessory taking of private property when it confiscates the property or requires the property owner to submit to a complete or partial physical occupation of the property.  Yee v. City of Escondido.  Although the US has immunity form liability for the tort of nuisance, the Court may deem a direct and immediate interference with the use and enjoyment of the property to be a physical occupation requiring compensation.  United States v. Causby.  The government may take private property for the “public purpose” of private economic development.  Kelo v. City of New London.
j. United States v. Causby (1946), p. 555

i. Facts:  Causbys own a chicken farm & home next to airstrip that gvt used during WWII.  Planes fly w/in 60ft overhead, causing chickens to fly into walls and die, and causing the family to be unable to sleep, etc.  
ii. Holding:  Although ownership of property does not “extend to the periphery of the universe” above the land, as it did at common law, the owner owns enough of the space above his land to afford him full use & enjoyment of the property.  The gvt has taken some of the Causbys’ property for use as airstrip.  This is not bc of the noise nuisance – it’s bc of the physical invasion of the Causbys’ airspace.
k. Yee v. City of Escondido (1992), p. 563
i. Facts:  Yees own a mobile home park, and argue that the combination of city rent control plus a CA law requiring mobile home park owners to rent land to whoever purchases existing mobile home from current renter, effect a possessory taking by effectively telling the Yees they have to allow whomever onto their property.
ii. Holding:  No possessory taking.  There’s only a possessory taking when the government requires a landowner to submit to physical occupation of his land.  Here, the park owners voluntarily rented their land as a mobile home park, and no one is preventing the Yees from ceasing that use altogether.
l. Kelo v. City of New London (2005), p. 564
i. Facts:  New London’s development committee wants to take non-blighted homes and turn them into a private development complementary to new Pfizer complex.
ii. Holding:  This is a “public use” – government has broad discretion to determine what’s in the public interest, and as long as there’s a planned scheme that doesn’t benefit just one private party, the gvt’s judgment will prevail.
iii. Dissent: (4 votes).  Public use should not include use by another private party.  This type of regulatory taking benefits corporations at the expense of individuals.  Thomas’s separate dissent says “public use” means “use by the public” only.
m. Regulatory Takings:  While private property may be regulated “to a certain extent,” if a regulation “goes too far,” it is a taking.  Lucas v. South Carolina Coastal Council.  In determining whether a regulation goes too far, a court will consider precedent and 
i. the economic impact of the regulation; 
ii. the extent to which the regulation interferes w/ investment backed expectations;
iii. the character of the government action.
Village of Belle Terre v. Boras.  A regulation that deprives the property owner of all previously permissible economic uses of land goes too far and is a per se taking.  Lucas.  Laws restricting the sale of property, but not other traditional property rights, are seldom takings -- even if they cause a loss of future profits.  Andrus v. Allard.
n. Example Analysis:  law saying that no one can brew beer at home; can keep equip.
i. This isn’t a per se taking, so we ask: “Does the regulation go too far?”

ii. Economic impact?  

1. ASK:  what are the other uses? (incl. resale)

2. What’s the cost of the equipment, what’s the loss of income?

iii. Investment-backed expectations?  (= reliance)

1. To what extent did you actually rely on being able to use the goods for the prohibited purpose when you purchased it?  [if you bought after the regulation was passed, you’ve got no argument]

iv. Character of the government action?

1. Is this the kind of regulation that people might expect?  [e.g, people know that there are lots of safety/code regulations on a dwelling – is this regulation for promotion of safety/health/other normal governmental actions?  If so, then there’s not a problem for the gvt under this inquiry.]
o. Village of Belle Terre v. Boraas (1974), p. 566
i. FACTS:  Boraas family owns home and rent it to 6 college kids, but neighborhood zoning law says cannot have > 2 unrelated people living together.  Boraas argue this is unconstitutional because it arbitrarily keeps out groups of unrelated people, but would allow any # of family members to live together.
ii. Holding:  This is not a per se taking, because the owners are definitely not deprived of all economic use of the property.  Question is whether the regulation “goes too far.”  Economic impact is not significant; there weren’t strong investment-backed expectations interfered with; what is the character of the gvt action?  Zoning laws are upheld as long as they are not “wholly arbitrary.”  Gvt is given broad discretion to determine what is in the interest of “public welfare.”
p. Lucas v. South Carolina Coastal Council (1992), p. 571

i. FACTS:  Lucas bought beachfront property & planned to build 2 houses.  S.C. then passed law prohibiting any further development of beachfront property.
ii. Holding:  This is a per se taking bc it deprives Lucas of all economic value of his property.  Note that a regulatory action that just explicitly prohibits something that would be a nuisance in tort anyway is not a taking, even if the owner is deprived of all economic value.  (ex: nuclear power plant on earthquake fault)
iii. Dissents:  Stevens worries that if only 95% of economic value were taken, then it’s not a per se taking.  While this is true, could still qualify for compensation under normal balancing test for regulatory taking.  Blackmun correctly notes that the standard is not quite “all” economic value taken away (could still picnic…)
q. Andrus v. Allard (1979), p. 573.
i. FACTS:  Law makes it illegal to sell anything containing Eagle feathers.  Appellee is a dealer in Indian artifacts – many of which contain Eagle feathers.  Argues the law constitutes a per se taking bc he’s been deprived of all economic use of the artifacts now that he can’t sell them.
ii. Holding:  NOT a per se taking.  Appellee has all property rights in the artifacts except sale: could gift them, display them, possess & transport them… 
iii. Note:  there are solid arguments that this is still a regulatory taking (huge detriment to economic value & investment-backed expectations), BUT Court didn’t go that way…
VIII. STATE ACTION DOCTRINE
a. The “state action” doctrine recognizes that the Constitution restrains the actions of federal, state, and local governments, and government officials, but generally DOES NOT limit the actions of private individuals and corporations.  The Civil Rights Cases.
b. The “public function” exception to the state action doctrine requires courts to apply constitutional limitations to private entities when they engage in functions traditionally exclusively reserved to the government.  Under this doctrine, the Court has held that a company town must afford speakers the protection of the First Amendment, but that a shopping center does not.  Marsh v. Alabama; Hudgens v. NLRB.
c. The “judicial enforcement” exception to the state action doctrine says that a court’s enforcement of a private agreement may constitute state action.  Accordingly, judicial enforcement of a restrictive covenant that requires an unwilling part to discriminate on the basis of race violates the 14th Amendment.  Shelley v. Kraemer.

d. The “joint participation” exception to the state action doctrine says that a private party may engage in state action in the following situations:

i. When the private party takes an action and has a close and interdependent financial relationship with the government, such as a lease in a public building.  Burton v. Wilmington Parking Authority.
ii. When the private party exercises powers under a statute or other law in circumstances making it fair to say that the private party is a state actor.  Flagg Bros. Inc. v. Brooks (not state action); Lugar v. Edmondson Oil Co.; Edmonson Leesville Concrete Co.  
iii. When the government official takes an action pursuant to a conspiracy with the private party.  NCAA v. Tarkanian (not state action); Dennis v. Sparks (state action)
e. The Civil Rights Cases (1883), p. 576
i. FACTS:  In 1875, Congress passed a comprehensive civil rights act.  All persons in the united states shall be entitled to full & equal enjoyment of the accommodations, advantages, facilities, etc. subject only to the conditions & limitations applicable alike to citizens of every race & color, regardless of any previous condition of servitude. Solicitor General actively prosecuted violations (both civil and criminal prosecution was possible under the Act).  
ii. Holding:  The 14th Amendment only prohibits States from denying equal protection.  Congress can pass laws that enforce this on the States, but not on private actors.  The 13th Amendment abolished slavery, and does not require State action.  However, to hold all private racial discrimination to be a “badge or incident” of slavery would “run the slavery argument into the ground.”  Social discrimination isn’t part of slavery; only legal discrimination is (property rights, ability to contract, etc.)
iii. Dissent:  Justice Harlan
1. When corporations are engaged in public or quasi-public things, it’s a badge of slavery for them to keep out blacks / former slaves.
2. The 14th Amendment made blacks citizens: what does it mean to be a citizen unless it is to have equal rights / freedom from discrimination?
3. If private entities are involved in public functions, then that should be recognized as state action

4. The majority notes that this might’ve been upheld on the basis of the Interstate Commerce Clause:  we should uphold the Act to the extent that it’s valid under that clause.  
f. Marsh v. Alabama (1946), p. 583
i. Facts:  Jehovah’s Witness arrested for trespassing on “private property” distributing religious writings.  The “private property” was a streetcorner in a shopping district of the company town of Chickasaw, Alabama.

ii. Holding:  If a private actor is doing all of the functions expected of a government (here, running a town), it will be deemed to be a state actor.  Otherwise, there would be millions of people living in company towns exempt from the protections of the Constitution.  Also, the state government imposed criminal sanctions, so there is a state actor involved.  (note this argument can’t be stretched very far).
g. Hudgens v. NLRB (1976), p. 586
i. Facts:  labor union members picketing inside a mall were ejected by the mall owner under threat of criminal prosecution for trespassing.
ii. Precedent:  Logan Valley held that a mall must allow picketers, because a mall “is the functional equivalent of the business district of Chickasaw in Marsh.”  Lloyd Corp. distinguished Logan Valley:  a mall does not have to permit war protestors because they could protest elsewhere. ( faulty 1st Amend reasoning    
iii. Holding:  A mall does not qualify as a “state actor” because it doesn’t perform all the functions of a town.  Logan Valley overruled.
h. Shelley v. Kraemer (1948), p. 595
i. FACTS:  Fitzgerald willingly sold his home to the Shelleys, a black couple.  Neighbors (Kraemer) sought to enforce racially-restrictive covenant to bar Shelleys from moving in.
ii. Holding:  There is state action when the courts enforce a racially-restrictive covenant.  This as been limited in application to those cases where the courts would force a party to discriminate against his will (e.g., not to support a black person who wanted to buy a home the owner says he’d sell to him if not for race)
i. Burton v. Wilmington Parking Authority (1961), p.604
i. Facts:  Eagle Coffee Shop renting space in City-owned Parking garage discriminates against blacks.  Eagle gets tax benefits from City, partrons from parking garage, and City gets rent and increased parking revenue from Eagle’s customers.  
ii. Holding:  Eagle is a “state actor” because it has a close & interdependent financial relationship with the city such that there effectively is joint participation of the City and Eagle in the discrimination.  Mutual Benefits (city benefits from Eagle’s discrimination bc it benefits when Eagle has more customers), Appearance of City interest (state flags flying on the building), and Inaction by the City to prevent discrimination (could’ve made this a term in the lease).
j. Flagg Bros. v. Brooks (1978), p. 628
i. Facts:  Flagg Bros. stored Ms. Brooks’ possessions after she was evicted from her apartment.  The sheriff managing the eviction called Flagg Bros, but Brooks had full discretion whether to use them for storage.  Flagg Bros later sold her property pursuant to UCC rule adopted by NY legislature.  Brooks claims she’s been denied due process (no court ruling that she owed $).
ii. Holding:  Flagg Bros is not a state actor, so they cannot have violated Brooks’ due process rights.  Storage of goods is not a “public function” traditionally exclusively reserved to the state. NY’s passage of the UCC law enabling Flagg Bros to sell Brooks’ possessions without court order does not constitute joint participation of the state in the Flagg Bros’ action.  If just passing a law could create joint participation, then nearly anything would qualify as “state action.”  
iii. Note:  the majority also says that there’s not state action because there is no compulsion by the state that forces Flagg Bros to take the action complained of.  This cannot be the standard, because it is too weak – almost nothing would qualify as “state action.”
k. Lugar v. Edmondson Oil Co. (1982), p. 631
i. Finds state action where a Virginia statute allows pre-judgment writ of attachment to be secured ex parte – without notice to the opposing party.  This procedure allows a private party to cause the government to seize his opponent’s property prior to any trial: violates due process.  The state statute permits the seizure, and the sheriff executes the confiscation – the gvt is backing the private actor, such that there is joint participation under the statute.
ii. Test for State Actor where deprivation is under state law/rule:  whether the actor “may fairly be said to be a state actor.”  Might be because he is a state official, or has worked together w/ a state official, or conduct is otherwise chargeable to the state.
l. Edmonson v. Leesville Concrete (1991), p. 632
i. Holds that the jury selection process is “state action” – proceeds pursuant to court authority.  It’s not permissible to discriminate against jurors (use peremptory challenges) on the basis of race during the voir dire process (whether you’re prosecution, plaintiff or defense)
m. Dennis v. Sparks (1980), App’x F, Pt. 3 – Mirror Image Case
i. A private company (Duval County Ranch Corp.) bribed a Texas state judge to issue an injunction prohibiting Dennis from producing oil on his property.  The SC held that Corp. could be sued under §1983 even though it is not a state agent and did not issue the injunction: the Corp. conspired with a state official to deprive Dennis of due process.  
n. NCAA v. Tarkanian (1988), p. 633
i. Facts:  UNLV’s basketball coach was fired because the NCAA imposed sanctions on the school essentially requiring them to fire Coach.  UNLV didn’t want to fire Coach, but did submit to NCAA rules.  Coach sued UNLV (a state school) and the NCAA for denying him due process.  
ii. Tarkanian’s Arguments:
1. UNLV a source of NCAA’s rules

2. UNLV embraced NCAA rules

3. UNLV delegated authority to NCAA

4. UNLV and NCAA jointly participated

5. NCAA is a monopoly: exerted control over UNLV to make the state actor do its bidding
iii. Holding:  UNLV is unquestionably a state actor.  Question is whether NCAA is a state actor due to its coordinated actions with UNLV.  This is a (would-be) “mirror image” case:
1. The private party is not a state official
2. The private party did not take the action complained of

Court rules here that NCAA is not a state actor because there was no conspiracy / joint participation because the NCAA and UNLV had opposing interests. (this was a close call – might be wrong outcome).
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