Con Law Attack Outline

· SHOPLIFT Arguments

· STRUCTURE of the Constitution itself

· Post-ratification HISTORY

· The pre-ratification ORIGINAL MEANING / INTENT
· POLITICAL THEORY 

· The LOGIC of a CONSTITUTIONAL GOVERNMENT gives branches flexibility to react to problems that couldn’t have been fathomed at the time the Constitution was drafted

· INSTITUTIONAL ROLE of the CONSTITUTION (broad and general guidebook to be interpreted at a higher level of generality / “we must never forget this is a constitution we are expounding”)
· FUNCTIONAL / PRACTICAL argument

· TEXTUAL COMMITMENTS within the Constitution

· THE JUDICIAL POWER
· Judicial Review & Judicial Supremacy

· Marbury v. Madison (writ of mandamus)
· Judicial review / Supremacy of the Constitution
· Cooper v. Aaron (desegregation in Arkansas schools)
· Supreme Court’s constitutional interpretation binding on all people
· Dickerson v. United States (Miranda law)
· Congress cannot legislatively supersede / overrule Supreme Court by statute
· Limits on Judicial Power: Political Questions

· Baker v. Carr (reapportionment of Tennessee General Assembly)
· Brennan’s 6 Factors / Equal protection claim justiciable
· Nixon v. United States (Impeachment by Senate hearing)
· Impeachment by Senate non-justiciable
· Textual commitment of impeachment to legislative branch / lack of judicially manageable standards

· Powell v. McCormack (refusal of House of Rep. seat)
· Qualifications for House of Representatives membership justiciable 

· Lack of textual commitment to another branch / explicit qualifications in Constitution too
· Limits on Judicial Power: Standing
· Allen v. Wright (segregated schools / IRS tax-exemptions)
· No standing b/c continued segregation not fairly traceable to IRS’ conduct
· But, denial of opportunity really the cognizable injury?
· 3 Requirements: 
· Injury in fact
· Traceability b/w conduct and injury
· Redressability
· Justiciability Doctrine
· No moot cases, ripe cases, or advisory opinions
· Supreme Court Review of State Court Judgments

· Martin v. Hunter’s Lessee (federal treaty vs. Virginia statute)
· Supreme Court authorized to review constitutionality of state court judgments
· Congressional Control of Supreme Court / Federal Court Jurisdiction

· Article III ( Congressional Jurisdiction Stripping 
· Congress can place limits on federal court jurisdiction and create lower federal courts (or not)
· Congress can NOT abolish Supreme Court / probably can NOT deprive all federal courts of jurisdiction over certain classes of cases invoking federal law (but could drastically limit them, leaving only appellate jurisdiction in Supreme Court)

· Ex Parte McCardle (Reconstruction Acts writ of habeas corpus)
· Congress has power to control boundary of Supreme Court appellate jurisdiction
· FEDERALISM (the allocation of power b/w and among the states & federal government)
· The Scope of Federal Power

· McCulloch v. Maryland (national bank charter)
· National Bank charter constitutionally valid b/c bears reasonable relation to Congress’ constitutionally enumerated powers
· Stands for proposition that Court will not strike down congressional action if Congress has employed means which are not prohibited by the Constitution and are rationally related to objectives that are w/in constitutionally-enumerated powers
· Necessary and Proper Clause

· Congress can only regulate pursuant to some enumerated power (no federal police power)
· Congress may use any means that is rationally related to the exercise of the enumerated power and not specifically forbidden by the Constitution
· The Commerce Power: The Early Years

· Gibbons v. Ogden (Marshall’s expansive interpretation of Commerce Clause)
· Commerce= All commercial intercourse, including commercial navigation / shipping of goods and people
· Regulate = Power to prescribe rule to which commerce is to be governed, which is full and complete, only limited by other parts of Constitution
· The Shreveport Rate Case (substantial economic effect test)
· Congress can regulate intrastate carriers w/ substantial effect on interstate commerce
· The Lottery Case (commerce-prohibiting technique)
· Congress can regulate the interstate shipment of lottery tickets across state lines
· The Contaminated Egg Case (commerce-prohibiting technique)
· Congress can regulate intrastate activities as means of enforcing bans on interstate commerce
· Hamer v. Dagenhart (Overruled by Darby / Holmes’ dissent rules)
· Using 10th Amendment to protect state autonomy faulty in Commerce Clause cases 
· Carter Coal (The Mining Case) (old approach)
· Congress can not regulate wages. working conditions, or hours of service b/c not interstate commerce 
· Court-Packing Plan 

· FDR’s proposal failed
· The Commerce Power: The Middle Years

· NLBR v. Jones & Laughlin Steep Corp (broadened substantial economic effect test)
· Congress can regulate intrastate labor practices if they have a close and substantial relation to interstate commerce
· Loosed nexus required b/w intrastate activity being regulated and interstate commerce / no longer matters whether activity being regulated occurs before, during or after the interstate movement anymore
· 10th Amendment no longer independent limitation on commerce-clause powers
· United States v. Darby (broadened “commerce-prohibiting” technique)
· Overruled Hamer v. Dagenhart / 10th Amendment states truism and imposes no limitation on Congress’ power under the Commerce Clause
· Congress can always regulate activities that have direct effect on interstate commerce, despite Congress’ motivations in passing the statute / Congress’ motivation to regulate labor standards and fair practices irrelevant
· Wickard v. Filburn (cumulative effect theory)
· Congress can implement quotas for private wheat production b/c, in the aggregate, growing wheat for home consumption will have substantial effect on interstate commerce
· Stands for proposition that Congress may regulate not only acts which taken alone would have substantial economic effect on interstate commerce, but also entire class of acts, if class has substantial economic effect on interstate commerce
· Heart of Atlanta Motel v. U.S. (civil rights legislation)
· Congress can regulate racially discriminatory motel b/c racial discrimination discouraged travel by black community and that discrimination could therefore be regulated by Congress in the aggregate
· Katzenbach v. McClung (civil rights legislation)
· Congress can regulate racially discriminatory restaurant (who purchases 46% of its good out of state) b/c its conduct, in the aggregate, has a substantial effect on interstate commerce
· Congress can protect / foster commerce in extending coverage of Civil Rights Act only to restaurants offering to serve all interstate travelers (seen as moving in interstate commerce)
· The Commerce Power: Recent Cases
· United States v. Lopez (guns in schools)
· Congress lacks power to regulate local, non-economic (possession of gun) activity based on notion that, in the aggregate, activity has a substantial effect on interstate commerce
· 3 categories / Detailed findings / no jurisdictional hook / Category #3
· Breyer’s Dissent( Congress could have rationally concluded that violent crime in school zones substantially affects interstate commerce
· United States v. Morrison (violence against women)
· Congress does not have power to regulate non-economic, violent criminal conduct based solely on that conduct’s aggregate effect on interstate commerce
· Detailed findings / no jurisdictional hook / Category #3
· Souter’s Dissent( Congress had rational basis to conclude that violence against women substantially affects interstate commerce
· Gonzales v. Raich (home cultivation of marijuana for medicinal purposes)
· Congress can regulate intrastate economic activity (can be sold on market) if such activity has a substantial effect on interstate commerce and failure to regulate the intrastate activity would undercut a comprehensive regulation (CSA here)
· Marijuana growing deemed economic b/c users won’t have to buy it on market / federal scheme regulates production, distribution and consumption of commodities for which there is lucrative state market / Wickard is relevant
· O’Connor’s Dissent( Homegrown cultivation has no apparent commercial character / decision suggests that b/c Congress chose to act w/ all-encompassing statute, federal regulation of local activity is immune
· State Autonomy and Congressional Power to Regulate States (10th Amendment Limits)
· National League of Cities v. Usery (overruled by Garcia) (10th Amendment limit)
· Congress can not make state / local governments set minimum wage and maximum hour provisions for their employees based on 10th Amendment concerns of state autonomy
· Garcia v. San Antonio Metropolitan Transit Auth(No 10th Amendment limit/overrules National League)
· Congress can subject municipal transit authority to minimum wage and overtime requirements of Fair Labor Standards Act the same as it can to all other employers
· So long as Congress has merely passed a generally applicable law (and its w/in their power to do so), this law can apply to the states just as it does to private individuals, and there is no 10th Amendment violation
· The only obvious limits on Congress’ power to regulate the States is the political safeguards of federalism
· New York v. United States (10th Amendment limit)
· Congress cannot compel a state to enact a federal regulatory program or enforce a law or type of law
· Puts limit on Congress’ right to interfere w/ state legislative process / Congress will violate 10th Amendment if exceeds this limit
· Printz v. United States (10th Amendment limit)
· Congress can not compel state / local executive branch / officials to perform federally-specified administrative acts or functions
· Puts limit on Congress’ right to interfere w/ state executive / Congress will violate 10th Amendment if exceeds limit
· Souter’s Dissent( Difference b/w executive official and legislator is essential
· The Taxing and Spending Powers

· The Child Labor case (tax power)
· Presence of extensive penalizing features, indicating primary purpose to regulate, rendered tax statute on employers of child labor constitutionally invalid 
· United States v. Butler (spending power)
· Congress may spend (or tax) to achieve general welfare, even though no other enumerated power being furthered (Hamiltonian view)
· Congress has no independent power to provide for general welfare apart from power to tax / spend
· 10th Amendment analysis irrelevant today
· South Dakota v. Dole (spending power)
· Through the spending power, Congress can attach conditions to receipt of federal funds to indirectly achieve objectives that could not achieve directly, such as directing congressional setting of the drinking age for entire country
· Subject to limitations of general welfare, germaneness, no undue coerciveness, clear statement, etc
· Federal Limits on State Power (Preemption)

· US Term Limits v. Thornton (split on bench( Steven’s majority vs. Thomas’ dissent)
· Majority holds that states can not limit the terms of members of Congress, after exposing a deep split among the Court’s members as to proper division of authority between states and federal government
· Illustrates how tenuous the once settled view of federal authority is on today’s court
· Pacific Gas & Elect. Co v. State Energy Resources Conservation & Dev. Comm (preemption)
· Fact that federal government has licensed particular aspect of interstate commerce does not automatically mean that state regulation of that aspect of commerce is preempted / Court will look to goals of federal and state policies to see if there is true conflict
· California’s regulation is valid and not preempted b/c simultaneous compliance with both the federal and state law is possible / have different objectives
· Federal Limits on State Power: The Dormant Commerce Clause

· Philadelphia v. New Jersey (category #1( facially discriminatory / per se invalid)
· 1st Category( Facially discriminatory b/c statute, on its face, makes clear that waste generated out-of-state should be treated less favorably than waste generated in-state
· Facially discriminatory statutes are per se invalid under the DCC
· Kassel v. Consolidated Freightways Corp (category #3( substantial burden on IC) (Pike test)
· 3rd Category( Maximum length of vehicles traveling on Iowa highway applies equally to in-state / out-of-staters, but imposes substantial burden on interstate commerce (out of state truckers have to drive around state / costs millions of dollars), while offering no real safety benefit
· Court held that where regulations further safety purposes so marginally or burden commerce so substantially, they may be invalidated
· South Pacific Co. v. Arizona (category #3( substantial burden on IC) (Pike test)
· 3rd Category( Arizona’s regulation mandating shorter trains applies equally to in-state / out-of-staters, but imposes serious burden on interstate commerce
· Railroads have to make all trains shorter or go much longer route to avoid Arizona / shorter trains need more conducts and coal, making it more expensive 
· Where the total effect of the law as a safety measure is so slight and dubious as to NOT outweigh the national interest in free interstate commerce, law is unconstitutional
· South-Central Timber Development, Inc. v. Wunnicke (market participant exception)
· Under market-participant doctrine, state-owned businesses can favor resident purchasers, but can not attach conditions to sale of products that will burden interstate commerce
· SEPARATION OF POWERS
· Executive Encroachment: Domestic Affairs
· Youngstown Sheet & Tube Co. v. Sawyer (The Steel Seizure Case)

· President can not make laws, he can only carry them out
· Jackson’s 3 categories: 
· Authorization from Congress( Apex
· Congressional Silence( Twilight
· Express Congressional Disapproval( Lowest ebb
· Executive Encroachment: Foreign Affairs

· Dames & Moore (Youngstown category #1( implied congressional authorization / apex)
· President had power to suspend pending claims against foreign governments when such action is necessary to resolution of major foreign policy dispute and where Congress has acquiesced 
· Executive Encroachment: The War on Terror

· Ex Parte Miligan (President Lincoln)
· President Lincoln lacked power to use military tribunals to try American citizens who were accused of aiding enemy / they need to be tried in normal court of law w/ all safeguards permitted to defendants under Constitution
· Ex Parte Quirin (German spies)
· Unlawful enemy combatants may be denied the right to a jury trial before civilian courts and instead be subject to trial before military tribunals
· Hamdi v. Rumsfeld (US citizen captured abroad) (Youngstown category #1( implied congressional authorization)
· Because Congress had specifically authorized President’s acts of detention through AUMF, government can detain citizens as “enemy combatants,” but due process demands that they be afforded meaningful opportunity to contest factual basis for detention b/f neutral decisionmaker (water-downed rights / mean nothing)

· Hamdan v. Rumsfeld (Nov. 13 order)
· Military commission operating under pro-government procedures lacks power to proceed b/c its structure / procedures violates UCMJ and Geneva Convention / AUMF did not expand President’s authority to convene military commissions
· In controversial area of President’s wartime powers, Court reluctant to conclude that vague / ambiguous Congressional statute constitutes implicit acquiescence in President’s exercise of authority in question
· Congressional Encroachment: The Legislative Process

· Non-Delegation Doctrine
· Bicameralism / Presentment Clauses
· INS v. Chada (legislative veto)

· Legislative veto unconstitutional because all exercises of legislative power must comply w/ constitutional requirements of Bicameralism and Presentment / legislative veto fails to do so
· Clinton  v. New York (line-item veto)

· Line-item veto unconstitutional because it violates the constitutional procedure by which a bill becomes a law under Presentment Clause (whole bill must be rejected, not parts later repealed)
· Congressional Encroachment: Executive Officers

· Appointment / Removal

· Bowsher v. Synar (Congress’ lack of removal power for executive officer)
· Congress cannot reserve to itself  the power of removal of an executive officer, except for impeachment
· To permit execution of the laws to be vested in an officer answerable only to Congress would reserve in Congress control over the execution of the laws
· Morrison v. Olson (Limiting President’s appointment / removal powers of inferior executive officer)
· Appointment of independent counsel by Court of Law (not President) okay b/c independent counsel is an inferior officer (can be fired by Attorney General / limited jurisdiction and tenure)
· Since removal provision (“good cause” by Attorney General) doesn’t impermissibly interfere w/ President’s constitutional duties to make sure laws are faithfully executed, limiting President’s removal power of independent counsel okay
· Stands for the proposition that the Executive Branch may be deprived of the power to appoint, and untrammeled power to remove, an “inferior officer,” even where appointment relates to purely executive powers (this might not apply to principal officers though)
· Congressional Encroachment: Executive Privileges

· United States v. Nixon (executive privilege) 

· Although President has a general qualified executive privilege, he does not have absolute generalized privilege which would allow him to shied all communications from a subpoena in criminal proceeding

· Nixon v. Fitzgerald (civil immunity)

· President has absolute immunity from CIVIL liability for any official act done while carrying out presidency, at least where Congress has not expressly provided otherwise by statute
· Clinton v. Jones (civil immunity)

· There is no civil immunity, not even qualified immunity, for acts that the President takes that are completely unrelated to the carrying out of his job (i.e. unofficial acts)

