Constitutional Law I Outline

Professor Smith

· Roadmap 

· Federalism (meaning the federal and state governments co-exist)

· Limited, Enumerated Powers

· The powers of the federal government are limited to those enumerated in the Constitution

· Separation of Powers

· Each of the 3 branches of the federal government has its own enumerated powers, and one branch may not take actions reserved by the Constitution to one of the other branches
· Congress’ Commerce Power

· Congress’ power to regulate commerce
· Dormant Commerce Clause

· Under the Dormant Commerce Clause, the mere existence of the federal commerce power restricts the states from discriminating against, or unduly burdening, interstate commerce
· 3 Standards of Review
· (1) Mere Rationality Standard (easiest one to satisfy)
· Court will uphold the governmental action so long as 2 requirements are met:

· (1) Government must be pursuing a “legitimate” state objective

· (2) There has to be a “minimally rational relation” between the means chosen by the government and the state objective

· The state regulation has to pursue a legitimate state end, and be rationally related to that end

· Only if the government has acted in a completely arbitrary and irrational way will this rational link b/w means and end not be found

· Where the “mere rationality” standard is applied, the governmental action will almost always be upheld
· Main test to determine whether a state regulation that affects interstate commerce violates the Dormant Commerce Clause
·  (2) Strict Scrutiny Standard (hardest to satisfy) 
· Only satisfied if the governmental act satisfies 2 very hard tough requirements:

· (1) The objective being pursued by the government must be “compelling”

· (2) The means chosen by the government must be “necessary” to achieve that compelling end

· The “fit” between the means and the end must be extremely tight

· “Necessary” means that there must not be any less restrictive means that would accomplish the government’s objective just as well

· Where “strict-scrutiny” is used, the governmental action will almost always be struck down
· (3) Middle-Level standard

· In-between the 2 review standards is the so called “middle” review, requiring:

· (1) The governmental objective has to be “important” (halfway b/w legitimate and compelling)

· (2) The means chosen by the government must be “substantially related” (halfway b/w “rationally related” and “necessary”) to the important government objective

THE CONSTITUTION

· History: 
· America Before the Constitution (i.e. Articles of Confederation)
· No federal executive or central government

· Congress was powerless

· States fought, minted their own currencies, negotiated trade agreements w/ foreign nations, taxed products from other states

· Economy was poor / colonies in debt

· The Philadelphia Convention

· Small states feared their influence would be lost / would be outvoted

· States worried that the Constitution would make the centralized government too powerful
· Article 1( Defines the power of Congress
· Article 2( Defines the power of the President / Executive Branch
· Article 3( Defines the power of the Federal Courts
THE JUDICIAL POWER
(The Supreme Court’s Authority)

Judicial Review and Judicial Supremacy

(Marbury, Cooper, & Dickerson)
· Supreme Court’s Authority Outline

· Supreme Court Review

· It is the Supreme Court, NOT Congress, which has the authority and duty to review the constitutionality of statutes passed by Congress, and to invalidate the statute if it violates the Constitution
· Review of State Court Decisions

· The Supreme Court may review state court decisions, but only to the extent that the decision was based on federal law
· Federal Judicial Power

· The federal judicial power is set forth in Article III, Section 2 of the Constitution, which includes:
· Cases arising under the Constitution or federal statutes
· Cases of admiralty
· Cases between 2 or more states
· Cases b/w citizens of different states
· Cases b/w a state or its citizens and a foreign country or foreign citizens
· Congress’ Control of Federal Judicial Power

· Control of Supreme Court Docket

· Congress has the general power to decide what types of cases the Supreme Court may hear, so long as it doesn’t expand the Court’s jurisdiction beyond the federal judicial power
· Lower Courts

· Congress may also decide what lower federal courts there should be, and what cases they may hear
· Marbury v. Madison  (Established Court’s Authority for Judicial Review of Fed. Leg. & Exec. Ends)
· At end of Adam’s presidency, Adams appointed Marbury (P) justice of the peace, but incoming President Jefferson chose to disregard the appointments b/c formal commissions had not been delivered before end of Adams’ term
· Marbury (P) sought a writ of mandamus in Supreme Court, ordering Madison (D), Jefferson’s Secretary of State, to deliver the commissions
· Marbury (P) had a legal right to the commission, but the Judiciary Act of 1789 and the Constitution conflicted as to whether the Supreme Court had original jurisdiction to issue writs of mandamus

· Judiciary Act( Authorized Supreme Court to issue writs of mandamus in cases warranted by the principles and usages of law, to any courts appointed, or persons holding office, under the authority of the US”
· Article III of the Constitution( Says “in all cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be Party, the Supreme Court shall have original jurisdiction (no mention of writs of mandamus here). In ALL the other cases before mentioned, the Supreme Court shall have appellate jurisdiction, both as to law and fact, with such exceptions, and under such regulations as Congress shall make 
· Marshall’s Holding ( If the Supreme Court identifies a conflict between a constitutional provision and a congressional statute, the Court has the authority (and the duty) to declare the statute unconstitutional and to refuse to enforce it

· Reasoning( Justice Marshall treats Article III’s list as MUTUALLY EXCLUSIVE, therefore the Judiciary Act is giving the Supreme Court MORE power than the Constitution says it should have (Constitution does NOT list writs of mandamus w/in Court’s original jurisdiction) 
· The Judiciary has the power to interpret Congress’ laws as being inconsistent w/ the Constitution b/c:

· Implicit in the STRUCTURE of the Constitution that Congress cannot pass a law that exceeds the powers that congress actually has 
· The Constitution limits the powers of federal government
· Under INSTITUTIONAL LOGIC, it doesn’t make sense for a branch, i.e. Congress, to check itself (“a fox can not guard the hen house)
· It is inherent in the NATURE OF A WRITTEN CONSTITUTION that the Constitution is a form of higher law that trumps all other laws
· If Congress could ignore the Constitution, there would be no point in having one in the first place
· Inherent in the JUDICIAL FUNCTION that courts will have to decide which law governs in a conflict, and it is the judicial function under oat to follow the Constitution
· TEXTUAL commitments in the Constitution that suggest the courts must have the power to invalidate a statute (Supremacy clause and judiciary jurisdiction over “all cases arising under the Constitution”
· The Court exercises JUDICIAL EXPERTISE, as it is their job to know and interpret the law, and would be best at determining constitutionality therefore
· Under a DEMOCRATIC THEORY, the Court is enforcing the will of the people through the Constitution, which embodies the fundamental principles of the people in a higher level of generality
· The Constitution protects the minority from the tyranny of the majority, under a ANTI-DEMOCRATIC THEORY, by stating things the government can not do even if it wants to
· BUT…

· Members of Congress, who played an important role in drafting the Constitution, did not think the Judiciary Act was in violation of the Constitution at the time it was passed
· Marshall is answering the wrong question( Arguing that the court must invalidate a statute that is inconsistent with the Constitution, implying with that it must be the courts job to do so
· There is NO explicit provision in the Constitution stating that the power of judicial review should be reserved for the courts
· Fundamentally anti-democratic to give the power of judicial review to the unelected court who do not represent the will of the people
· ALTOGETHER, Marshall made 2 interlocking arguments

· FAMOUS QUOTE: “It is emphatically the province and duty of the judicial department to say what the law is. Those who apply the rule to particular cases must of necessity expound and interpret that rule. If two laws conflict with each other, the courts must decide on the operation of each”

· The Supreme Court held that the federal courts MAY review the constitutionality of acts of Congress and acts of the President, despite no express constitutional authority to do so

· THE CONSTITUTION IS PARAMOUNT( Since the very purpose of a written constitution is to establish a fundamental and paramount law, it follows that any act of the legislature repugnant to the Constitution must be void
· Why Has the Constitution Almost Never Been Amended?

· (1) The Constitution purports that there are some provisions that can NOT be amended

· Can NOT amend the provision that all states get 2 senators

· (2) Requires a degree of political and geographical consensus that is difficult to achieve

· Article V of the Constitution permits amendment of almost every provision, but requires Congress to propose amendments by a 2/3 vote by Congress for ratification by ¾ of the state or 2/3 of states may apply to Congress for the calling of a constitutional convention for proposing amendments
· (3) A political culture of self-restraint has arisen toward altering the founding federal documents

· The Constitution has protected general rights and principals for many years

· Why Do We Have A Constitution in the First Place?

· EXPERIENCE
· There is a tradition of preserving these values and a respect for the judgment of the drafters
· CONTRACT AMONG THE ORIGINAL STATES

· We are bound because our sovereign states agreed to join and ratify the Constitution 

· CONSENT

· We are bound to the Constitution because we choose to be

· And to the extent that we don’t we interpret and adapt to the Constitution to our evolving needs

· What Powers Do Congress / The President Having in Voicing Opposition to the Supreme Court?

· As long as the President and Congress don’t directly defy an order of the court, they should be able to respond and check the power of the Court

· At the same time, we want to ensure that the Court can protect the minority by issuing decisions that are binding

· The President

· The Supreme Court cannot impose a gag order on the President
· The President is allowed to use the prospect of the exercise of his appointment of federal judges to voice his opinion against the Court’s ruling

· Under a broad reading of Marbury (the true holding), the President must follow the Court’s interpretation of the Constitution, despite his individual interpretation
· Under a narrow reading of Marbury (NOT the true holding), the President could rely on his own interpretation of the Constitution as long as it doesn’t directly violate an order of the court

· The President cannot ignore a direct order of the court / presidential non-acquiescence is intolerable

· Congress

· Congress can NOT re-enact the same bill that was struck down in a Supreme Court decision
· Cooper & Dickerson Cases( Establishing Judicial Supremacy

· Cooper v. Aaron (1958) (Sup. Ct’s Interpretation of Constitution is Supreme / Binding on All)
· After Brown v. Board of Education, Little Rock School Board was blocked in its efforts to desegregate schools when Governor Faubus placed Little Rock’s Central HS “off limits” to black students

· Arkansas state officials said they weren’t bound by the Supreme Court’s decision in Brown b/c they weren’t parties to the case and hadn’t done anything wrong

· The Court held that the Supreme Court is the ultimate interpreter of the Constitution 

· The Supreme Court’s interpretation of the Constitution is the binding interpretation of the land, on ALL people (including all branches of the government), regardless of how many people disagree or how controversial the ruling is
· Cooper made clear that the broad reading of Marbury is the correct holding
· Dickerson v. United States (2000) (Sup. Ct’s Interpret. of Constitution is Binding on Congress)
· In the wake of a Supreme Court decision in Miranda v. Arizona, Congress enacted a statute which laid down a rule that was previously declared unconstitutionally impermissible
· The Court held that Congress may NOT legislatively supersede the Court’s decisions that interpret and apply the Constitution / Congress can NOT overrule the Supreme Court by statute

· Congress may tinker with a bill that has been struck down as unconstitutional, but can NOT pass the same bill
Limits on Judicial Power: Political Questions

Is the court the right branch to decide this question?

(Baker, Nixon, Powell)
· Justiciability Outline

· In order for a case to be heard by the federal courts, the plaintiff must overcome a series of procedural obstacles that we collectively call the requirements of “justiciability”

· ADVISORY OPINION

· The federal courts may NOT issue opinions based on abstract or hypothetical questions

· This is known as the prohibition on “advisory opinions”
· It stems from the fact that the Constitution limits federal court jurisdiction only to “cases and controversies”
· STANDING

· The most important single justiciability requirement is that the federal courts may hear a case only when the plaintiff has “standing” to assert his claim
· By this, we mean that the plaintiff must have a significant stake in the controversy

· Requirement of “Injury in Fact”

· P must show that he has suffered an “injury in fact”
· P must show that he has himself been injured in some way by the conduct that he complains of

· Three Standing Requirements that P Must Meet
· (1) He must show that he has suffered (or is likely to suffer) an “injury in fact”

· (2) The injury he is suffering must be concrete and “individuated” and

· (3) The action being challenged must be the “cause in fact” of the injury

· Rights of Third Persons

· Prevents a litigant from asserting the constitutional rights of “third persons” not before the court
· MOOTNESS

· A case may not be heard by the federal courts if it is “moot”
· A case is moot if events occurring after the filing have deprived the litigant of an ongoing stake in the controversy
· RIPENESS

· A case is not yet “ripe,” and therefore not yet decidable by a federal court, if it has not yet become sufficiently concrete to be easily adjudicated

· POLITICAL QUESTIONS

· Commitment to Another Branch

· A case will be found to pose a non-justiciable political question if it raises an issue whose determination is clearly committed by the Constitution to another branch of the federal government rather than the judiciary

· Many issues concerning impeachment fall into this category

· Lack of Manageable Standards

· An issue may be found to be a non-justiciable political one if there are “no manageable standards” to guide the judiciary in deciding that issue

· The Political Question Doctrine
· Refers to allegation of constitutional violations that the federal court will NOT adjudicate because it is a political question best left to the politically accountable branches
· Gives the Court a way to completely take itself out of the political thicket
· In deciding whether an issue is a non-justiciable political question, the court is “determining whether constitutional provisions which litigants would have judges enforce do in fact lend themselves to interpretation as guarantees of enforceable rights”

· Baker’s 6 factors gives the court a large amount of discretion to find a political question:
· The flexibility of the 6 factors can be used as an appropriate route to take the Court out of the political situations in which they shouldn’t be involved / will inevitably damage their legitimacy and view in the public
· Political question doctrine may be more of a SPECTRUM:

· Extreme Deference (i.e. Presidential veto)-> Court wouldn’t get involved at all

· No Deference (i.e. Passage of a discriminatory law)-> Court would get involved and substitute its judgment of what the Constitution says for Congress’ judgment

· Middle of the Spectrum-> Most cases fall here / Souter’s concurring opinion in Nixon
· If the Senate tried Nixon by flipping a coin, the Court might have intervened

· Non-justiciable political questions, which MUST be dismissed concern:

· (a) Cases under the Guaranty Clause (Article 4, Section 4: “The US shall guarantee to each state a republic form of government”) (see Baker)
· Supreme Court has always said that cases under this clause are non-justiciable political questions

· (b) Challenges to the President’s conduct to perform policy 

· Ex: Lawsuits against the President for going to Vietnam War without a formal declaration from Congress

· (c) Challenges to the impeachment & removal process (Nixon v. United States / Powell) 
· (d) Challenges to partisan gerry-mandering 

· When the political party that controls the legislature draws districts to maximize safe seats for that party
· Baker v. Carr  (Equal Protection Claims Dealing w/ State Assembly Apportionment ARE Justiciable) 
· Voters in Tennessee claimed that the apportionment of the Tennessee General Assembly violated their equal protection rights 

· For over 50 years, the Assembly had not reapportioned itself, and mostly urban voters felt that redress through changes in state law was impossible / their vote was diluted by the number of people per rep. in urban areas 
· Tennessee voters asked a federal court either to direct elections at large or to decree an appointment according to the most recent census figures
· Justice Brennan’s 6 Factors For Determining if a Case is a Political Question / Non-Justiciable:
· Each factor relates in some way to separation of powers / at least one factor must be present in order to make an issue a non-justiciable political question

· ***(1) A constitutional TEXTUAL COMMITMENT to a branch of government (i.e. to Congress or the President)
· ***(2) A LACK OF JUDICIALLY MANAGEABLE STANDARDS for resolving the question
· ***(3)  The impossibility of a court’s deciding the issue without an initial POLICY DETERMINATION of a kind clearly for non-judicial discretion
· (4) AVOID DISRESPECT for the other branches of the government
· (5) An unusual need for UNQUESTIONING ADHERENCE of another branch of the government / political decision already made
· (6) The need for the government to speak with ONE VOICE to AVOID EMBARASSMENT from various pronouncements on a single issue by different departments of government
· Justice Frankfurter’s Dissent( Court should NOT get involved with this case because:

· It’s based on the GUARANTY CLAUSE (guaranteeing a republic form of government) and the court has held that cases that implicate the Guaranty Clause are non-justiciable
· Plagued by a LACK OF JUDICIALLY MANGEABLE STANDARDS, since the Constitution does not give guidance about standards to apply when a voter has his vote diluted
· This case is forcing the court to make a POLICY DETERMINATION that our nation best leaves to the elected branches
· The Court held that NONE of the 6 circumstances listed above were present, judicial standards under the Equal Protection Clause were well developed and that courts are given authority decide whether a particular act reflects arbitrary and capricious acts of discrimination
· The Guaranty Clause can NOT be used as a basis for invalidating state actions though
· The “Commitment to Other Branches” Strand
· Impeachment
· Strong argument can be made that House of representatives’ decision whether to impeach the President or other federal officer, and the senate’s decision whether to convict, are NOT judicially reviewable b/c these decisions are committed to those bodies by the Constitution
· United States v. Nixon (Impeachment Proceedings are Solely the Province of the Legislature)
· Nixon, a former Chief Judge in Mississippi, was indicted by the House for high crimes and misdemeanors for making false statements before a federal grand jury

· Afterwards, the Senate voted to invoke Senate Rule XI, appointing a committee of Senators to hear testimony and receive evidence, then presenting the full Senate with a complete transcript of the proceeding / report summarizing the facts and evidence

· Afterwards, the Senate voted to impeach Nixon, removing him from office

· Nixon filed suit, arguing that Rule IX violates the constitutional grant of authority to “try” all impeachments because it prohibits the full Senate from taking part in the proceedings / his acts and evidence were submitted to a committee, which is not the same as a trial

· Article I, Section 3 confers upon Senate the impeachment authority: “The Senate shall have the SOLE power to TRY all impeachments”

· The Court held that the federal judiciary could NOT review impeachment proceedings, which are the province of the Legislative Branch
· Evaluation of Brennan’s 6 Factors in Baker v. Carr
· ***Giving the Senate Impeachment Clause, which provides that the “Senate shall have SOLE POWER to try all impeachments” is a constitutional TEXTUAL commitment that the Framers put this important trust in the hands of the Senate because its members are representatives of the people

· The word “try” lacks precision to afford any JUDICIALLY MANAGEABLE STANDARD of review
· Impeachment is the only check on the Judicial branch by the Legislature and involving the judiciary in the process would eviscerate this important CONSTITUTIONAL CHECK
· White and Blackmun’s Concurrence( Judicial review ensures that the Senate adheres to a minimal set of procedural standards in impeachment trials

· Souter’s Concurrence( If the Senate were to act in a manner seriously threatening the integrity of its determinations, i.e. a coin toss or upon determination that an officer of the US is a “bad guy,” judicial interference might well be appropriate / would justify judicial review
· Powell v. McCormack (Limited Textual Commitment Allows Impeach Issue To Be Justiciable)
· Rep. Powell was refused his seat in the House because he wrongfully diverted House funds / made false reports on expenditures and the House majority voted not to seat him
· Powell claimed that he met all the constitutional requirements to be seated (age, citizenship, residence)
· BUT, McCormack, Speaker of the House, argued that the constitutional provision saying that “each House shall be the Judge of the Qualifications of its own Members” was a textual commitment to the house and was thus non-justiciable
· The Court held the matter to be justiciable because, at most, there was only a limited commitment of the decision-making authority involved to another branch (Congress) of the government 

· Thus, the courts have the power to decide whether a member of the House meets the requirements in the Constitution or other unnamed requirements NOT in the Constitution, such as ethical conduct
· The potential for embarrassment and conflict may sometimes be inevitable if the Court is to uphold its responsibility as the interpreter of the Constitution

· The Court agreed w/ Powell and held Congress had not been given the right to impose additional qualifications for membership

Limits on Judicial Power: Standing

(Allen v. Wright( Injury, Traceability, Redressability)
· The Justiciability Doctrine

· Article 3 defines the federal judicial power using the words as “cases” and “controversies”
· This language places limits on the Court’s power to hear cases 
· Limits on the Courts’ Power to Hear Cases Include:
· (1) The Court has long refused to render ADVISORY OPINIONS

· Judicial power in Article III only extends to “cases and controversies,” so the issuance of advisory opinions is not within the power given to the courts by the Constitution

· Also, better decisions are expected when the Court makes those decisions in the context of actual disputes before it, with real people who have a stake in the outcome of the case

· (2) RIPENESS

· The Court will NOT hear a case of an injury claimed under a statute that is not yet enacted b/c a controversy has not happened yet

· Mere pendancy of a law that poses a threat to you is not enough

· The usual way of challenging the law is to violate it, prosecute it, then argue as a D that it was unconstitutional or otherwise invalid

· NO declaratory judgments

· Look at 2 criteria:

· (1) The hardship the P will suffer w/out pre-enforcement review

· The greater the hardship the P will suffer, the more likely it is the federal court will hear the case

· (2) The fitness of the issues and the record for judicial review

· Does the federal court have all that it needs to effectively decide the issue?
· (3) MOOTNESS

· If events after the filing of a lawsuit end P’s injury, the case shall be dismissed as moot

· If the central issue is already moot, parties don’t still have a stake in the case and the Court will dismiss it
· A P must present a LIVE controversy, an ongoing injury, at all stages of the federal court proceedings

· If anything happens during the proceedings to end the P’s injury, the case is considered moot
· The mere unconstitutionality of the government’s actions are not enough if the relief has already been granted
· (4) STANDING 

· Is P the proper party to bring the matter to court for adjudication?

· The standing doctrine, like the political question doctrine, is sometimes used by the Court to get out of some cases it doesn’t want to resolve (Allen v. Wright)- we can’t be confident how the Court will apply it in the future
· In order for P to have standing, 3 requirements must be met:

· (a) INJURY

· P must prove that he has been or eminently will be personally injured

· Threatened harm can NOT be too far in the future, or too speculative

· A large number of people can suffer the harm, as long as the litigant alleges the requisite “concrete” and “individuated” harm

· But, members of a minority group will not from that membership alone derive standing to litigate against governmental conduct which denigrates that minority group (i.e. an abstract stigmatic injury generally caused by racial discrimination)
· (b) TRACEABILITY 
· Injury must be fairly traceable to D’s unlawful conduct

· Court is not interested in playing with percentages / speculating

·  (c) REDRESSABILITY 
· P must allege and prove that D caused the injury so that a favorable court decision is likely to remedy the injury

· If ruling for P has no effect, then it is just an advisory opinion, which is prohibited!

· The relief being sought, if granted, has a reasonable likelihood of redressing the injury

· STANDING
· Litigant must have a significant STAKE in the controversy to merit his being the one to litigate it

· Standing focuses mostly on PARTY asserting the claim, whereas most other elements of justiciability focus upon the nature of the issue being litigated
· The study of standing is the study of what kind of interests in the outcome of a controversy are sufficient
· The Court has NEVER been willing to hold that the generalized interest of a citizen in having his government behave constitutionally is a sufficient “stake” to permit the litigation

· Therefore, plaintiff has to show that his interest in the controversy is somehow more direct and individualized that that of the citizenry at large
· Allen v. Wright (No Standing( Continued Segregat. Not “Fairly Traceable” to IRS’ Conduct)
· Parents of black public school children (P) alleged that the IRS (D) had not adopted sufficient standards and procedures to fulfill its obligation to deny tax-exempt status to racially discriminatory private schools

· Ps assert that this harms them directly and interferes with the ability of their children to receive an education in desegregated schools b/c… 
· The tax breaks enabled discriminatory private schools to offer cheaper tuition, thus inducing more parents of white students than would otherwise be the case to withdraw their children from the public schools to place them in these private schools
· These withdrawals in turn deprived the black students of their constitutional right to attend integrated public schools
· Therefore, Ps want an injunction requiring IRS to deny tax exemptions to a considerably broader class of private schools
· The Court held that Ps did NOT have standing under Article III based on 4 rationales:

· (1) DOCKET

· If abstract stigmatic injury were cognizable, standing would extend nationwide to all members of the particular racial grounds against which the Government was alleged to be discriminating by its grant of tax exemption to a racially discriminatory school, regardless of location of that school
· (2) SEPARATION OF POWERS

· The Constitution assigns to the Executive Branch, and not to the Judicial Branch, the duty to “take care that the Laws be faithfully executed”
· (3) GENERAL GRIEVANCE

· Generalized grievances should be resolved in the political process as opposed to the individualized court setting
· The P must not be suing solely as a citizen or as a taxpayer interested in making the government follow the law

· Here, the political process had already run its course though and it didn’t work and the plaintiffs are not in the majority!

· But, if the P’s children had been denied admission to the private schools, there would be a cognizable injury that could be challenged in the courts
· (4) STAKE IN THE OUTCOME

· Makes it much more likely that the best arguments will be presented to the Court and the factual background will be well developed
· Court doesn’t think the Ps have a stake in the outcome, but they fought this case all the way to the Supreme Court!
· The Court also held that P did NOT meet the 3 standing requirements:

· (a) INJURY

· Issue #1( Ps claim they are harmed directly by the mere fact that the government is giving financial aid to discriminatory private schools
· BUT this is NOT a cognizable injury unless Ps were personally denied equal treatment by the challenged discriminatory conduct

· Issue #2( Ps claim that the federal tax exemptions to racially discriminatory private schools in their communities impair their children’s ability to receive an education in a racially integrated school

· Since the children are personally being deprived of their right to attend racially integrated schools, that IS a cognizable injury

· (b) TRACEABILITY (Cause-in-fact is the problem here!!)
· Even if the IRS did not grant tax-exempt status to segregated private schools, it would NOT necessarily create a desegregation of the public schools b/c rich white kids will still go 
· At a minimum, it is SPECULATIVE whether withdrawal of tax exemption from any particular school would lead the school to change its policies / have a significant impact on the racial composition of public schools
· (c) REDRESSABILITY 
· THUS, the Court concluded that the line of causation from the IRS’ conduct to the continued segregation of the public schools was so attenuated that the segregation was not “fairly traceable” to the conduct

· For there to have been standing, the majority indicated, the parents would have had to make 3 showings (which they didn’t do):

· (1) That there were enough racially discriminatory private schools receiving tax exemptions in Ps communities for withdrawal of those exemptions to make appreciable difference in the public-school integration 

· (2) That a significant number of schools would, if threatened w/ loss of the tax exemption, change their policies, and 

· (3) That a significant number of parents of children attending such schools would transfer their children to public school if the exemption were withdrawn

· ALTOGETHER, the Court seems to be saying:
· (1) Certain TYPES of plaintiffs should not be able to challenge government actions because its beyond their authority (like the plaintiffs)
· (2) Parties who are directly regulated by the government ARE entitled to judicial review of agency actions that directly affect them (like the private schools), BUT beneficiaries of the same agency action (like the plaintiffs) do NOT have standing
· Problematic Rationale?
· Could we just construe the Ps injury as the impairment of their opportunity to attend a desegregated public school (like Bockey and UC Davis Medical School)?

· Is the injury about the denial of opportunity, not actual denial, and the denial of this opportunity creates a cognizable injury, directly traceable to governmental conduct, that gives plaintiffs standing?

Supreme Court Review of State Court Judgments

(Martin v. Hunter’s Lessee)
· Supreme Court Review of State Court

· The federal courts may review the constitutionality of what state and local governments do and decisions by state courts

· Since the original Judiciary Act was enacted in 1789, the Supreme Court’s appellate review of state court judgments has always been limited to federal questions decided by the state courts (no review of state court decisions that merely adjudicate questions of state law if it does not involve the Constitution)
· Martin v. Hunter’s Lessee(Sup. Ct. Constit. Authoriz. to Review Constit. of State Ct Decisions)
· Issue of whether a particular Virginia statute conflicted w/ a federal treaty

· Land litigation concerning the land holdings of Lord Fairfax, which Virginia seized prior to 1783 as lands belonging to British loyalists during the Revolution and parceled the land out citizens, such as Hunter (D)

· BUT, Martin (P) claimed title under a devise from Lord Fairfax himself and argued that Virginia’s seizure of Lord Fairfax’s lands was invalid because states were prohibited from seizing the property of loyalists under federal treaties

· Virginia Court of Appeals decided for Hunter (D) and the effectiveness of Virginia’s seizure of Fairfax’s land, BUT the Supreme Court held for Martin (P) and remanded the case to Virginia to enter judgment consistent with their ruling

· On remand, Virginia Court of Appeals REFUSED to obey the Supreme Court mandate to enter judgment for Martin (P) 

· Virginia courts took the position that if litigation commenced in state courts, then it was up to the state court to say whether the state action violated the federal constitution, and the Court had no right to review whatever conclusion the state court reached 

· Justice Story defended the legitimacy of Supreme Court review of state court judgments resting on interpretations of federal law, basing his opinion on:
· TEXT

· This expectation runs through the Constitutional Convention debates

· Constitution tells us that judicial power should extend to cases arising out of federal law

· In the language of Article III of the Constitution, “shall” means “must” / Supreme Court MUST have appellate jurisdiction over federal law questions, which assumedly may start in state courts

· Creation and jurisdiction of lower federal courts to the discretion of Congress contemplated that federal questions would initially arise in state as well as federal courts

· If Congress does not want Supreme Court to review state court judgments, then it should make federal law cases exclusive to states and lower federal courts

· INSTITUTIONAL RATIONALE

· Federal judges are experts on federal law and not subject to majoritarian pressures, whereas state judges are influenced by politics and state interests since they are elected

· UNIFORMITY
· There is a need for uniformity in decisions throughout the nation interpreting the Constitution
· We need a revising authority to control discordant judgments in the states and harmonize them into uniformity throughout the whole US
Congressional Control of Supreme Court / Federal Court Jurisdiction
(Congressional Jurisdiction Stripping / Ex Parte McCardle)
· To What Extent May Congress Curtail the Jurisdiction of the Supreme Court, or of the Lower Federal Courts?
· Limitations Indicated by Article III
· Article III, § 2( States that in all cases not falling within the Supreme Court’s original jurisdiction, the Supreme Court shall have “appellate jurisdiction both as to law and fact, with such exceptions, and under such regulations as the Congress shall make”
· Suggest that Congress may place certain limits both on Supreme Court’s appellate jurisdiction and on the jurisdiction of the lower federal courts
· Article III, § 1( Provides that federal judicial power shall vest in the Supreme Court and “in such inferior Courts as the Congress may from time to time ordain and establish”
· Therefore, the lower federal courts do not even exist until Congress creates them
· Ex Parte McCardle(Congress Has Some Power to Control Boundary of Sup. Ct. Appell Jurisd)
· McCardle was an imprisoned Mississippi newspaper editor, put in jail by a military government imposed by Congress as part of post-Civil War Reconstruction
· McCardle brought a habeas corpus proceeding in federal circuit act under the Act of 1867, which gave the Supreme Court appellate jurisdiction over these cases, claiming that the Reconstruction Acts which he was imprisoned under were unconstitutional
· Lower court denied the petition and McCardle (P) appealed to the Supreme Court
· After the Supreme Court sustained McCardle’s appeal and heard arguments on the merits, Congress passed the Act of 1868, repealing the portion of the 1867 Act which allowed appeals to the Supreme Court (really in fear that the Court would hold in McCardle that the Reconstruction Acts were unconstitutional)

· Thus, Congress purported to deprive the Supreme Court of its right to decide the McCardle case and any other habeas corpus case coming to it by appeal from the circuit courts
· The Court upheld Congress’ restriction of the Court’s jurisdiction because the Supreme Court’s appellate jurisdiction is conferred “with such exceptions and under such regulations as Congress shall make”
· Acts of Congress, including the Act of 1867, providing for the exercise of jurisdiction of the Supreme Court, are really acts GRANTING jurisdiction, and NOT acts making exceptions to the constitutional grant of it
· Therefore, the provision of the act of 1867, affirming the appellate jurisdiction of the Court in cases of habeas corpus, can be expressly repealed

· Without jurisdiction, the court can not proceed on McCardle’s appeal

· BUT, the Court suggests that it can still hear habeas corpus writs through the Court’s original jurisdiction to hear habeas corpus cases (just not appellate jurisdiction) (Ex Parte Yeger)
· McCardle establishes that Congress has the constitutional power to make exceptions and regulations regarding the Supreme Court’s appellate jurisdiction

· BUT, McCardle does NOT stand for the proposition that Congress may strip the federal courts in their entirety of the right to issue habeas corpus relief
· Congressional Motivations for Jurisdiction Stripping

· CONS

· DE FACTO REVERSAL OF SUPREME COURT PRECEDENT

· Without the prospect of Supreme Court review, state court judges will diverge from prior interpretation, not follow precedent or decline to follow it
· ESSENTIAL FUNCTIONS

· If Congress can strip the Court of its powers, then the Court’s check on Congress’ actions under the Constitution / protection of the minority from the tyranny of the majority is eliminated
· UNIFORMITY / RULE OF LAW

· The Constitution would mean different things in different places
· ANTI-DEMOCRATIC VALUES

· We don’t want to leave to Congress the sole responsibility to protect the minority, because they represent the majority
· PROS

· CHECK

· The power to strip jurisdiction is an important check on the Court’s power

· DEMOCRATIC VALUES

· Since judicial review is fundamentally anti-democratic, we have to worry about the Court’s exercise of power 
· Other Methods of “Checking” the Court Besides Jurisdiction Stripping

· The power of APPOINTMENT
· The President nominates Justices to the Supreme Court
· BUT, it’s difficult to predict how judge will rule in the future / justices take very seriously stare decisis and prior precedent / appointments are NOT frequent b/c justices serve for life
· The Senate must CONFIRM appointments

· Appointment will not be effective unless the President obtains the advice and consent of the senate
· The IMPEACHMENT process

· Congress has the power to impeach federal judges
· BUT, it’s a difficult process b/c you need a supermajority in the Senate in order to convict
· AMENDMENTS to the Constitution

· Article V provides for the process of adopting amendments to the Constitution
· BUT, the Constitution does NOT get amended frequently (only 4 times)
· Achieving supermajorities in Congress as well as the States is difficult
· Congress can REGULATE THE SIZE of the Court / Set the time of their MEETINGS
· May seem to the public as an interference with the independence of the judicial branch
· The BULLY PULPIT

· If there are enough attacks on the Court’s decision, it can affect their future decisions / lead to reversals
· The threat of NON-ACQUIESCENCE

· Not an effective technique though b/c people DO hold the Court as the supreme law of the land, and if the political branch does not follow Court decisions, the public will view them as lawless
· BUDGET Constraints

· Can’t diminish a justice’s salary, but can reduce it
· May Congress Strip the Supreme Court of Its Jurisdiction? 

· Never been answered by the court / very controversial today
· Ex: The Pledge Protection Act of 2005, which was passed in the House but killed in the Senate, that attempted to strip not just the Supreme Court’s jurisdiction from hearing challenges to the Pledge of Allegiance, but ALL federal courts from hearing cases about this issue
· Under the Constitution, Congress can NOT abolish the Supreme Court 

· And Congress can NOT strip all federal courts of jurisdiction to hear cases arising under federal law because, under Article II of the Constitution, “shall” is typically read to mean “must”

· “Judicial power SHALL (MUST) be vested in ONE COURT, and lower federal courts as Congress shall grant, and additional power SHALL (MUST) extend to all cases arising under the Constitution…”

· Therefore, Congress can NOT deprive all the federal courts of jurisdiction over a certain class of cases invoking federal law because the Constitution says “shall” meaning “must” extend to all cases arising under the Constitution and federal law

· Although Congress has threatened to curb the Supreme Court’s appellate jurisdiction, it has rarely acted / threat alone acts a check on the judicial branch
· If Congress DID curtail federal jurisdiction in such a way that a litigant was completely deprived of the right to have his case heard in any court, the congressional scheme would probably be unconstitutional 

· Therefore, Congress could probably not deprive the federal courts of the right to hear a certain type of case falling within the federal courts’ exclusive jurisdiction (i.e. bankruptcy cases)
FEDERALISM

(Limits on state and local government power because of the existence of a national government)
The Scope of Federal Power

(McCulloch)
· Federalism Outline

· Federal System

· The US has a federal system, in which the national government and the government of each of the states co-exist

· Federal Government Has Limited Powers

· The federal government is one of limited, enumerated powers

· The 3 branches of the federal government may only assert those powers specifically granted by the US Constitution

· “Necessary and Proper Clause”

· However, Congress has the power to make all laws that are “necessary and proper” for carrying out its enumerated powers
· So, if Congress is seeking an objective that falls w/in the specifically enumerated powers, Congress may use ANY means that is rationally related to the objective being sought, and that is not specifically forbidden by the Constitution
· The Concept of Federalism

· The allocation of power between and among the states and the federal government
· Premised on the idea that power should sometimes be de-centralized and divided
· “State’s rights” relates to the limits on the federal government because of the existence of the states
· In writing the Constitution, the framers were influenced by 2 sets of concerns:

· Articles of Confederation( States too strong( Central government too weak
· Despotic Governments( States too weak( Central government too strong
· The federal government has LIMITED, enumerated powers, specifically granted by the Constitution 

· There is no general federal police power (no right of the federal government to regulate for the health, safety or general welfare of the citizenry, like the states have), so instead, each act of federal legislation or regulation must come w/in one of the very specific enumerated powers (i.e. the Commerce Clause, the power to tax and spend, etc.)

· BUT, the “Necessary and Proper” Clause gives Congress the power to carry out its enumerated powers

· If Congress is seeking an objective that falls w/in the specifically enumerated powers, Congress may use any means that is rationally related to the objective being sought, and that is not specifically forbidden by the Constitution
· Madison’s Federalist No. 45

· We need a STRONG central government to protect the nation, wage battles during times of war, and protect our freedom
· The government is a SERVANT to the people and not vice versa
· States’ rights are just a means for serving that end
· The Constitution does NOT erode states’ rights
· Federal power is limited by the Constitution, so the federal government cannot overreach its authority 
· Power not given to the federal government is RESERVED to the states
· The states play an essential STRUCTURAL ROLE in the federal government, through 2 Senate reps per state and their central role in electing the President through the electoral college
· Arguments for a Centralized vs. De-Centralized Government
· Pro-Decentralized Government

· MAXIMIZE TOTAL WELFARE
· A federal solution is almost always a uniform solution, but conditions on the ground vary from state to state
· If we had smaller communities, they could better channel that money to fit people’s needs and could offer better services to people
· DEMOCRATIC VALUES

· If you represent less people, you are more responsive to them 
· PROMOTE LIBERTY

· Communities that are smaller can decide for themselves what rights they most prize and allocate accordingly
· Pro-Centralized

· PROMOTE LIBERTY

· We don’t want to leave it to individual states to protect essential rights
· NATIONHOOD

· There are certain fundamental values we hold as a nation that should be uniform
· If you concentrate power in a large central government, the power of one homogonous faction will be diluted and won’t be able to impose their views on others
· MAXIMIZE WELFARE
· If will benefit the entire nation if the federal government can regulate the economics of the country 
· Specific Powers Given to Congress
· Art. 1, § 8 contains 18 clauses granting power to Congress, including the power to:
· Lay and collect taxes
· Provide for the defense of the country
· Borrow money on the credit of the US
· Regulate commerce w/ foreign nations, and among the several states
· Regulate immigration and bankruptcy
· Establish post offices
· Control the issuance of patents and copyrights
· Declare war
· Pass all laws needed to govern the District of Columbia and federal military enclaves (i.e. military bases) and
· “Make all laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States”
· Art. II( Defines the powers and duties of the President
· Art. III( Confers the federal judicial power (and gives Congress power to control Supreme Court jurisdiction)
· Many of the amendments specifically give Congress the power to enact supporting legislation (i.e. 14th Amendment)
· McCulloch v. Maryland(Nat’ll Bank Charter Valid b/c Bears Reas Relation To Constit Enumer Pwrs)
· Congress chartered the Second Bank of the US in 1816, with one of its branches in Baltimore to regulate the currency and help solve national economic problems (but encountered substantial political opposition)
· In 1918, the Maryland Assembly enacted an anti-bank Act to impose a tax on all banks or branches in the State of Maryland that were NOT chartered by the State Legislature (i.e. the Second Bank of the US)
· The law required all banks not chartered by the state to issue bank notes only on stamped paper, furnished by the State upon an annual tax of $15,000, to be paid to the State

· Measure intended to discriminate against the national Bank and its Maryland branch

· The Baltimore Branch, and its local cashier McCulloch (D), refused to pay the tax and an action for the statutory penalty was brought in Maryland state court (home court advantage), but taken by writ of error in the Supreme Court

· Holding #1: The Court held that the chartering of the Bank was within the constitutionally-vested power of the federal government (Congress had the power to incorporate the bank) 
· Maryland (P) argued that, under the Theory of Enumeration, since the Constitution explicitly enumerated the powers of Congress in Article I, then the 10th Amendment makes the enumeration explicit by reserving the rest of the powers to the States

· This gives the States wide power to act beyond which Congress can actually do

· BUT, Marshall rejects Maryland’s argument and reasons that Congress DOES have the power to incorporate a bank because:

· The STRUCTURE of the Constitution itself is that there is a list of powers that Congress can exercise

· Particular powers can be implied from the explicit grant of other powers

· Post-ratification HISTORY shows that the first Congress enacted the National Bank bill 

· It was signed by President Washington / Jefferson and Madison eventually thought it was constitutional
· The pre-ratification ORIGINAL MEANING / INTENT of omitting the word “expressly” in the 10th Amendment was intentional at the time of drafting
· If the drafters had wanted to limit Congress to powers not explicitly stated, it would have said so

· POLITICAL THEORY that sovereignty rests with the people and the people gave their sovereignty to the federal government as an organ of the people

· The powers come directly from the people, not from the states qua states

· The LOGIC of a CONSTITUTIONAL GOVERNMENT gives Congress flexibility to react to problems that couldn’t have been fathomed at the time it was drafted
· The INSTITUTIONAL ROLE of the CONSTITUTION as a broad and general guidebook to be interpreted at a higher level of generality

· “We must never forget that this is a Constitution we are expounding”

· FUNCTIONAL / PRACTICAL argument that if we can’t imply the power to do other things from the existence of an enumerated power, then the enumerated powers are pointless

· Article I gives Congress the power to create post officers, but it did not give them the power to hire employees, buy stamps, etc.

· BUT, can’t carry out the power any other way, so powers must be IMPLIED

· There are many TEXTUAL COMMITMENTS within the Constitution that exemplify that it was not created by the states, but by the people

· The Preamble (“we the people”), the ratification through Convention, not statute legislatures, the 10th Amendment’s reservation of power to the people, and the inference that if Congress’ explicit powers were all it could do or exercise, then the Constitution’s list of things Congress cannot do would be pointless

· ***Under the “Necessary and Proper Clause,” Congress has the power to take action to carry out their enumerated powers, as it is placed in Congress’ list of affirmative powers in Article I and it does NOT use “absolutely necessary” or “indispensable” language
· Rather, so long as the means is RATIONALLY RELATED to a constitutionally-specified object, the means is also constitutional
· ALTOGETHER, where the end is legitimate and within the scope of the Constitution (i.e. power to raise revenue, to borrow money, to regulate commerce, etc.), all means that are appropriate and plainly adapted to that end (i.e. National Bank) that are not prohibited and do not conflict with the letter and spirit of the Constitution ARE constitutional

· Since the ends are enumerated in the Constitution (i.e. power to raise revenue, to borrow money, to regulate commerce, etc.), and the Bank is a necessary means to achieve those ends, the act of incorporating the bank IS constitutional

· Holding #2: The State of Maryland’s taxation of an instrument of the federal government is unconstitutional
· Although both the federal and state governments have the power to tax and there is no express provision of the Constitution states that States cannot tax the federal government, Marshall concludes that Maryland can NOT structure a federal instrument because:
· Implicit in the STRUCTURE of a federalist government is that the Constitution and the laws made pursuant to the Constitution are supreme and cannot be controlled by the law of the States

· The power to tax is the power to destroy, and giving the states the power to tax the federal government is effectively giving the states the power to destroy it

· Under a POLITICAL THEORY, a part can not impose a tax on the whole because the part does not politically represent the whole

· If one state heavily taxes the federal government, the people of the other 49 states must pay and will not be able to vote members of that state legislature out of office
· McCulloch stands for the proposition that courts will NOT strike down a congressional action so long as Congress has employed a means which is not prohibited by the Constitution and which is rationally related to objectives that are themselves w/in constitutionally-enumerated powers

The Commerce Power: The Early Years

(Cases Prior to 1933) (Gibbons, The Shreveport Rate Case, 
The Lottery Case, The Child Labor Case, The Carter Coal Case)
· The Commerce Power 

· Article I, § 8 ( Gives Congress the power “to regulate commerce with foreign nations, and AMONG THE SEVERAL STATES, and with the Indian tribes”

· The national commerce was supposed to afford the means to end hostile state restrictions, retaliatory trade regulations, and protective tariffs on imports from other states

· Under the Articles of Confederation, Congress had no power to regulate commerce among the states
· The Commerce Clause has warranted a major extension of federal power in the modern era
· The Commerce Clause serves 2 distinct functions:

· (1) It acts as a source of congressional authority 

· (2) It acts, implicitly, as a limitation on state legislative power (the DCC)

· Gibbons v. Ogden (Justice Marshall’s Expansive Interpretation of Commerce Clause & Its Terms)
· NY State legislature granted 2 men (Ogden) the exclusive right to operate steamboats in NY waters, BUT Gibbons operated a competing steamboat service in violation of Odgen’s monopoly, but licensed by federal law as a “vessel to be employed in the coasting trade”

· Issue( Supremacy Clause says federal law governs, but is the federal law constitutional?
· Did Congress have the authority under the Commerce Clause to pass such a law?

· The Court held that Ogden’s claim under NY’s monopoly law was barred b/c the federal statute under which Gibbons was authorized to engage in the coastal trade was constitutionally valid under the Commerce Clause
· Justice Marshall gave an EXPANSIVE / BROAD interpretation of Congress’ commerce power underlying the federal statute:
· “Commerce”( Includes ALL commercial intercourse, including commercial navigation and the shipping of goods and people
· “Among the States”( Means “intermingled with”

· Marshall chose the middle ground (not narrow “between” meaning, limiting Congress’ power, or broad “in the midst of” meaning, giving Congress almost unlimited power to regulate commerce)

· Congress can in fact regulate matters that are intrastate IF they happen to have an effect on interstate commerce, but can NOT regulate commerce that is solely conducted within one state

· “Regulate” ( The power to prescribe the rule to which commerce is to be governed

· This power is full and complete, only limited by other parts of the Constitution

· Thus, Marshall implicitly rejected the argument that the 10th Amendment acts as an independent limit on Congress’ power to regulate interstate commerce

· Economic Regulation ( The Origins of “Substantial Economic Effects” Approach
· During the time period from 1880 to 1937, Congressional regulation was found to fall w/in the Commerce power so long as the activities being regulated had a “substantial economic effect” upon interstate commerce
· The Shreveport Rate Case (Congress Can Regulate Intrastate Carriers w/ Sub. Effect on IC)
·  The ICC ordered several railroads to end their practice of setting rates for hauls between points WITHIN Texas proportionately lower than their rates for transportation from Texas points to Shreveport, Louisiana
· Railroads argued that Congress could not control intrastate charges of an interstate carrier and lacked power to authorize the railroad to set rates for purely intrastate shipping

· The Court sustained Congressional authority to reach intrastate rail rates that discriminated against and affected interstate railroad traffic

· Since setting shipping rates that are much lower within state than out of state negatively affects the commerce of other states by deterring manufacturers from shipping their goods outside the state, the intrastate activity has a substantial effect on interstate commerce and thus can be regulated by Congress 
· Regulation of Interstate Commerce vs. Manufacture / Production of a Product

· E.C. Knight Case (The Sugar Case) (Commerce = shipping and selling, NOT manufacture)
· The Court dismissed the government’s claim of American Sugar Refining Company’s attempt to create a sugar monopoly, despite the fact that a sugar monopoly would raise the price of sugar and profoundly affect products that include sugar, because Congress did NOT have the power to regulate the manufacture and creation of a product

· Congress can regulate the interstate sale and shipping of sugar, but can NOT reach all the way back in the business cycle to reach manufacturing and production

· “Police Power” Regulations and the Commerce-Prohibiting Technique
· Instead of trying to regulate local activities directly, Congress used the technique of prohibiting interstate transport of certain items or persons (i.e. “commerce-prohibiting technique”)
· This “commerce-prohibiting” technique was used not only for pure economic regulatory matters, but also for “police power” or “moral” regulation
· The driving power behind these statutes was to regulate basic vices of society but the form of regulation was to prohibit certain types of interstate movement
· The Court was substantially more sympathetic to this “commerce-prohibiting/police power” technique than to direct regulation of interstate affairs
· Champion v. Ames (The Lottery Case)(Cong. Can Reg Interstate Shipment of Lottery Tickets)
· Court upheld the Federal Lottery Act of 1895, which prohibited importing, mailing or interstate transporting of lottery tickets (which were thought of as a social vice)
· Since Congress was actually regulating the interchange of goods between states, and not interfering w/ intrastate matters reserved for state control, the Act was constitutional, despite Congress’ motive, which is irrelevant
· Hipolite Egg Co. v. United States (The Contaminated Egg Case) 
· Congress upheld the Pure Food and Drug Act of 1906, which allowed federal officials to seize a shipment of adulterated eggs after they had arrived in their state of destination
· The Court held that the right to seize adulterated eggs once they had arrived at their destination was appropriate to the right to bar them from interstate commerce
· Intrastate activities an be regulated as a means of enforcing bans on interstate commerce
· Hoke v. United States (The Prostitute Case) (Cong. Can Reg Interstate Transp. Of Prostitutes)
· Court upheld the Mann Act, prohibiting the transportation of women in interstate commerce for immoral purpose
· This was a way for Congress to get at the social vices of adultery and prostitution
· Hammer v. Dagenhard (The Child Labor Case) (NO LONGER FOLLOWED)
· Court struck down a Congressional Act of 1916 (trying to regulate labor practices by regulating the transportation and shipment of products) that barred the products of child labor from interstate commerce because:
· Congress was attempting to reach the stage of manufacture despite its lack of authority to regulate activity that comes earlier in the business cycle
· The goods shipped themselves were harmless / not part of the very evil sought to be prohibited (unlike bad eggs / lottery tickets)
· BUT, the bottom-line rationale for the Court’s ruling was 
· (1) Outright judicial hostility to the regulation at issue and 
· Particularly un-willing to allow congressional legislation which was pro-labor
· Thought legislation was an unwarranted interference with the free-market system
· (2) The Court was concerned about sustaining statutes like this one would intrude on the states’ powers reserved in the 10th Amendment
· The majority reasoned that if a prohibition on interstate commerce were permitted in this situation, all manufacturing intended for shipment would be brought under federal control, encroaching unconstitutionally on the authority of the states

· BUT, how can a regulation exceed the commerce power (implying that it is a power delegated to the federal govt.) and at the same time be reserved to the states (through the 10th Amendment), as Hammer suggests?

· Holmes’ Dissent( So long as the congressional regulation falls within the power specifically given to Congress (here, the power to regulate interstate commerce), the fact that it has a collateral effect upon local activities otherwise left to state control does NOT render the statute unconstitutional
· 10th Amendment of NO force (became majority view after 1937)

· Court Barriers to the New Deal (Emphasis on Form of Commerce, Not Outcome of Effect)
· Carter v. Coal Co. (The Mining Case) (Wages/conditions Are NOT Commerce Despite Effect)
· The Court invalidated the Bitumous Coal Conversation Act of 1935, which established maximum and minimum wages for workers in coal mines
· The Act was found NOT to be a valid use of the commerce power b/c wages, hours of service and working conditions are NOT interstate commerce, but are related to PRODUCTION (a purely local activity)  before and sale or distribution after shipping and sale

· If the conduct itself is not commerce, then it can’t be enough, even if it has a substantial effect on interstate activities

· Even though the materials produced would nearly all ultimately be sold in interstate commerce, the production does not “directly affect” interstate commerce
· The Court-Packing Plan

· Roosevelt’s proposal sought congressional authority for him to appoint an additional federal judge for each judge who was 70 yrs old and had served on the court for at least 10 yrs
· Plan was to apply to all levels of the federal judiciary and provided for a maximum of 15 members on the Supreme Court (i.e. an additional 6 Justices)

· The plan was ultimately defeated in 1937

The Commerce Power: The Middle Years

(Cases from 1937-1995)  (NLBR v. Jones & Laughlin, United States v. Darby,
Wickard v. Fillburn &  Katzenbach v. McClung)
· The Middle Years

· From 1937-1995, the Supreme Court broadly interpreted the scope of Congress’ power under the Commerce Clause, beginning w/ the 1937 decision of NLRB v. Jones & Laughlin Steel Corp.
· The Court has showed a vastly greater willingness to defer to legislative decisions

· Expanded “Substantial Economic Effect”( Loosening Nexus Required b/w Intrastate Activity Being Regulated and Interstate Commerce
· NLBR v. Jones & Laughlin Steel Corp (Effect on Commer, NOT Source of  Injury =Criterion)
· The National Labor Relations Board (NLRB) found that Jones (D), a large steel producer and distributor, had engaged in unfair labor practices, in violation of the National Labor Relations Act, by discharging employees for their involvement in union activities, and ordered them to end discrimination and coercion
· Jones (D) failed to comply, arguing that the Act was an attempt to regulate local industry by invading the reserved power of the states and NLBR sought judicial enforcement of the order
· The Court held that the NLRA, as applied to Jones & Laughlin, lay WITHIN the commerce power

· Although Jones & Laughlin manufactured iron and steel only in Pennsylvania, it owned mines in 2 other states, operated steamships on the Great Lakes, held warehouses in 4 states, and sent 75% of its product out of Pennsylvania
· Even though hiring and firing decisions are not technically commerce, the discriminatory activity against employees has an interstate effect (can lead to strikes which would shut down plant and production of coal all over country / allowing Jones to pay workers less would result in drop in price of coal / steel nationwide in order for competitors to compete)
· Because of this multi-state network of operations, the Court concluded that a labor stoppage of the Pennsylvania intrastate manufacturing operations WOULD have a substantial affect on interstate commerce 
· Therefore, labor relations at the Pennsylvania plants could constitutionally be regulated by Congress
· THUS, even intrastate labor practices may affect interstate commerce if they have a close and SUBSTANTIAL relation to interstate commerce, thereby giving Congress the authority to regulate labor practices under the Commerce Clause
· It does NOT matter whether the activity being regulated occurs before, during or after the interstate movement anymore 

· So long as the regulated activity has a “substantial economic effect” upon interstate commerce, that activity may occur substantially before the interstate movement (i.e. steel production here, where steel might not have been shipped out of state for months after its production) or even long after the interstate commerce
· The Court implied that the 10th Amendment would no longer act as an independent limitation on federal commerce-clause powers
· The “Commerce-Prohibiting” Technique (Police Power Regulations)( Substantially Broadened
· United States v. Darby (Overruled Hamer v. Dagenhart / Discarded Congressional Motivation) 
· Darby (P), a Georgia lumber producer / manufacturer, challenged an indictment charging him w/ violating the Fair Labor Standards Act of 1938, which prohibits the interstate shipping of goods made by employees that had not been paid minimum wage or had worked overtime beyond permitted hours per week
· Darby challenged Congress’ power under the Commerce Clause to pass the Fair Labor Act
· The Court held that regulation of activities that have a direct effect on interstate commerce can always be regulated by Congress, despite Congress’ motivations in passing the statute, such as trying to regulate labor standards and fair practices
· The motive and purpose of congressional regulation of commerce are matters for the judgment of the Legislature, and the Court cannot prescribe limitations on the exercise of its acknowledged power
· The Commerce power extends to intrastate activities that have a substantial effect on interstate commerce
· Even though the regulated activity here wasn’t the interchange of goods at the border of the states, it is still within Congress’ power if the regulated conduct as a substantial effect on interstate commerce
· Even though Darby (P) is just one local lumber manufacturer, his actions create ripple effects
· The Court explained that the 10th Amendment states a truism that all is retained that has not been surrendered
· Therefore, the 10th Amendment refers us to the list of Congress’ explicitly enumerated powers, and if the exercise of power falls underneath the broad scope of the Commerce Clause, then that’s the end of the story!
· As the result of Darby, Congress is completely free to impose whatever conditions it wishes upon the privilege of engaging in an activity that substantially affects interstate commerce, so long as the conditions themselves violate no independent constitutional prohibition
· The “Cumulative Effect” Theory( Second Major Expansion of Commerce Power
· Second major expansion of Commerce Clause power might be termed the “cumulative effect” theory
· Congress may regulate not only acts which taken alone would have a substantial economic effect on interstate commerce, but also an entire class of acts, if the class has a substantial economic effect (even though one act w/in it might have virtually no interstate impact at all)
· Wickard v. Fillburn (Producing Home-Grown Wheat, In Aggregate, Substantially Affects IC)
· Filburn, a dairy farmer in Ohio, sued Wickard, the Secretary of Agriculture, to prevent enforcement of a marketing penalty imposed on him under the Agricultural Adjustment Act of 1938, for exceeding a market quota for wheat that had been established for his farm
· Filburn argued that Congress could not regulate his private consumption because the excess wheat was just for home consumption and NOT used for sale on the open market for profit

· Despite the wheat being used for private consumption, the Court unanimously sustained Congress’ power to implement quotas for private wheat production because, in the aggregate, growing wheat for home consumption will have a substantial effect on interstate commerce
· Every bushel of wheat Filburn consumes at home is one less bushel of wheat he doesn’t have to purchase at the market
· Protection of the interstate commercial trade in wheat clearly falls within the commerce power, and the regulation of home-grown wheat is reasonably related to protecting that commerce
· Wickard also stands for the proposition that Congress can regulate purely intrastate activity that is not itself “commercial” (not produced for sale) (used in Gonzales v. Raich)
· Using the Commerce Power for Social Ends: The Ban on Discrimination in Public Accommodations
· Katzenbach v. McClung (The Civil Rights Case)
· The Court upheld the application of Title II to Ollie’s BBQ, a family restaurant in Alabama located 11 miles from an interstate highway
· The Court reasoned that racial discrimination in restaurants placed a burden on interstate commerce b/c it caused a total loss of customers in restaurants, theaters, and like establishments, discouraged black people from traveling if they had no where to eat, and deterred professional / skilled people from moving into areas where such practices occurred
· Basically, the unavailability of accommodations dissuaded blacks from traveling in interstate commerce
· Congress was therefore within its power to protect and foster commerce in extending the coverage of Title II only to those restaurants offering to serve interstate travelers, a substantial portion of whom have moved in interstate commerce
· Congressional motivations do NOT matter, as long as Congress is regulating interstate commerce
· As long as there is a rational basis for a chosen regulatory scheme necessary to the protection of commerce, the Court’s investigation is at an end
· How Searching Should a Judge’s Review of Congress’ Exercising of Commerce Clause Authority Be?

· Rational Basis( The court will uphold a Congressional assertion of power as long as Congress could have rationally believed that the activity, when viewed in the aggregate, could have a substantial effect on interstate commerce
· Judicial Restraint( Intervene only when Congress has infringed on individual rights
· Strict Scrutiny( Is there a compelling governmental interest to address this Congressional action?
The Commerce Power: Recent Cases

(Cases from 1995-Present)

(Lopez, Morrison & Raich)
· Commerce Clause OUTLINE: Will the Court Uphold a Challenged Commerce Clause Statute?

· (1) Is the challenged statute attempting to regulate a channel of interstate commerce?

· This includes highways, railroads, and statutes that prohibit interstate transactions
· (2) Does the challenged statute regulate the instrumentalities of interstate commerce?

· This would include a statute that makes it illegal to possess a lottery ticket that itself has traveled through interstate commerce
· (3) Does the regulated activity substantially affect commerce?

· (1) Is the regulated activity economic in nature?

· YES( The Court will uphold the statute as long as Congress has a rational basis for believing that, in the aggregate, the activity would substantially affect interstate commerce
· NO  ( Two Questions:
· (1) Is this an “as applied” challenge (where P has to prove that his activity is local, non-economic, and would not undercut the broader scheme) based on local, interstate activity that may under cut a general regulation? (Reich case)
· If this regulation necessarily essential to appropriate means of effectuation the comprehensive scheme of the broader statute?
· (2) If this is not an “as applied” challenge, then we are in the Lopez / Morrison box, in which statutes are presumptively unconstitutional UNLESS:

· (a) There is a jurisdictional trigger which limits the activity to those that affect interstate commerce AND / OR
· Ex: “It shall be illegal to transfer lottery tickets across state lines?

· Ex: “It is illegal to possess a lottery ticket that has been shipped from another state”
· (b) If Congress has made findings that the regulated activity has a significant impact on interstate commerce

· These elements might not save the statute, but the Court suggests they could lend support to constitutionality 
· United State v. Lopez (Cong. Lacks Power To Reg. Local, Non-Economic Act. Based Solely on Effect)
· (1995) Lopez (D), a 12th grade student, was arrested for possessing a concealed handgun and bullets at his Texas high school, in violation of the Gun-Free School Zones Act (making it a federal offense for an individual to knowingly possess a firearm in a school zone), passed under Congress’ authority under the Commerce Clause

· Lopez argued that the Act did not regulate interstate transactions, but attempted to regulate the carrying of a gun, which was probably purchased locally, into a school

· The Government argued that possession of guns in schools has a substantial effect on interstate commerce, since violent crime handicaps the education process, resulting in less productive citizenry
· The Court established 3 broad categories of activities that Congress could regulate under the commerce power:
·  (1) Congress may regulate the channels of interstate commerce

· Places where commerce actually occurs

· Ex: Highways, waterways, the internet, railroad routes, airway routes
· Congress can directly regulate the sale of goods across state lines or things shipped through interstate transactions

· The Lottery and Prostitution cases fall under this category 

· (2) Congress may regulate the instrumentalities of interstate commerce, or persons or things in interstate commerce, even though the threat may come only from intrastate activities
· The instrumentalities of interstate commerce are things that facilitate commerce

· The Shreveport Rate case falls under this category

· Ex: Telephones, internet, planes, railroads, trucks

· The persons or things in interstate commerce refer to all forms of intercourse under Gibbons, as long as they roll across state lines 

· Gibbons( Congress can regulate radiowaves, stock, and insurance because commerce refers to all forms of intercourse and they roll across state lines 
· (3) Congress may regulate activities having a substantial relationship to interstate commerce
· It is NOT enough that the activity being regulated merely “affects” interstate commerce, instead the activity must “substantially affect” interstate commerce

· This final category is the one at issue in this case
· The Court held that Congress LACKS power to regulate LOCAL, NON-ECONOMIC activity based on the notion that, in the aggregate, the activity has a substantial effect on interstate commerce
· Although the Government argued that gun possession in schools does have a substantial effect on commerce, b/c possession of a firearm in school may result in violent crime, which affects the functioning of the national economy through costs of crime insured against through the national insurance market, reduces individuals’ willingness to travel to areas of the country they believe are unsafe, and reduces the schools’ ability to educate their students, who thus become less economically-productive, this PROVES TOO MUCH
· If Congress can reach local, non-economic activity through the Commerce Clause, what can’t it reach? 
· Congress could regulate family law, divorce, child rearing, school curriculum, etc…
· In this case, Lopez was a local student in a local school, with no indication that the firearm he possessed had any tie to interstate commerce
· If Court accepts Government’s argument, its difficult to find any activity that Congress is w/out the power to regulate

· To support its holding, the Court uses the rationale that its decision:
· (1) Is in accord with PRECEDENT

· (2) Congress, in the statute at issue here, is NOT trying to ADMINISTER a larger regulatory scheme of economic activity, but is just trying to criminalize mere possession
· Unlike the wheat-growing regulation in Wickard, the regulation here was NOT part of a larger regulation of economic activity, in which the regulatory scheme would be undercut unless the intrastate activity were regulated
·  (3) Under a FORMALIST approach, there is NO jurisdiction element in this statute that ensures on a case-by-case basis that the firearm was purchased through interstate commerce
· Congress could have made it a crime only to possess a un that had moved in interstate commerce, but Congress didn’t do so
· Kennedy’s Concurrence( Absent a stronger connection w/ COMMERCIAL concerns that are central to the Commerce Clause, this intrusion contradicts the federal balance that this Court is obliged to enforce
· But, Congress still has full power to regulate what are truly commercial transactions, even if the transaction being regulated is a very local one
· Thomas’ Concurrence( The “substantial effects” test is far removed from the original understanding and early case law
· Breyer’s Dissent (joined by Stevens, Souter and Ginsberg)
· The specific question before us is NOT whether the regulated activity sufficiently affected interstate commerce, but whether Congress could have a RATIONAL BASIS for concluding that the regulated activity sufficiently affected interstate commerce
· Congress COULD have rationally concluded that violent crime in school zones significantly (or even substantially) affects interstate commerce b/c reports, hearings and other readily available literature make clear that the problem of guns in and around schools is widespread and serious
· Majority’s holding creates 3 serious legal problems:
· (1) Runs counter to modern Supreme Court cases on the Commerce Clause
· A single instance of racial discrimination at a local restaurant, found regulable in Katzenbach v. McClung, had no greater connection w/ interstate commerce than the instance of gun possession being regulated here
· (2) Majority focuses on the distinction b/w commercial and noncommercial activities, instead of focusing on whether the activities affect interstate commercial activities
· The line is too hard to draw 
· Majority drew it in the wrong place here( Congress could rationally conclude that schools fall on the commercial side of the line
· (3) The Court’s holding threatens the legal certainty of an area of law that was reasonably well-settled
· Souter’s Dissent( This decision tugs the Court off course, leading it to suggest opportunities for further developments that would be at odds with the rule of restraint to which the Court still wisely professes allegiance
· Steven’s Dissent( Congress may prohibit possession of guns in particular markets, as there is a national interest in eliminating that market that justifies federal legislation today, whether or not it did in 1789
· Who Should Police Congress’ Authority Under the Commerce Clause (further analysis of Lopez)

· PRO-COURT (Lopez Majority / Kennedy’s Concurrence)
· INSTITUTIONAL LOGIC
· Congress will overreach if they police themselves / need the Court to serve as a check on its power 
· PROTECT LIBERTY
· Majoritarian rule can be threatening to our system
· JUDICIAL EXPERTISE
· Judges have experience in interpreting the law and are experts in their field
· PRO-CONGRESS (Breyer’s Dissent)

· PRESIDENTIAL VETO (Separation of Powers)
· The President has the power to veto congressional legislation that seems to overreach
· POLITICAL SAFEGUARD
· If people do not like what’s happening, they can vote their reps. out of office
· HISTORY OF STATE’S RIGHTS
· Individuals need certain protections, but states are not individuals
· INSTITUTIONAL COMPETENCE
· Congress can hold hearings and collect evidence, whereas the court is limited to the parties in the case
· 3 Different Approaches to Constitutional Interpretation of the Commerce Clause

· View #1: ORIGINALISM (SCALIA / THOMAS)
· Commerce Clause should mean exactly what it meant back when the Constitution was ratified in 1789
· Changes in the world should NOT change the powers of the government to act under the Constitution, as the effect of the government’s power should be frozen in time
· Since Congress’ power under the Commerce Clause was limited to a vary narrow scope in 1789, because of what constituted commerce back then, Congress’ can not exceed that original scope of power
· View #2: MAJORITY OPINION IN LOPEZ (REHNQUIST) / KENNEDY VIEW

· In spite of the changes in the world, we should be faithful to the original balance and place limits on what Congress can do
· Congress must have the ability to reach things that it could not have reached back in 1789, BUT Congress’ power under the Commerce Clause can NOT grant unlimited power
· View #3: BREYER / SOUTER VIEW

· Because the world has changed, there is nothing that Congress can’t reach today under the Commerce Clause

· The Commerce power should e applied to all activities that “substantially affect” interstate commerce
· Pros / Cons of Originalism

· PROS
· Promotes CONSISTENCY in Constitutional interpretation
· We can have confidence in what the document means and this meaning will NOT change from day-to-day
· Promotes DEMOCRATIC VALUES
· The Constitution was ratified by the people and therefore should be binding on all judges
· Constitution is a form of HIGHER LAW
· If the Constitution only means what we want it to mean, it is just a makeview and is not law in its own account
· The Constitution is a CONTRACT between the people and the states
· And this contract specifies itself how we can change it if we want to do so
· Constraining judicial DISCRETION
· Constrains the ability of judges to impute their views onto the rest of the public
· CONS

· FLEXIBILITY
· The Constitution is NOT a tax code, but intentionally broad
· INDETERMINANCY 
· There is no reference to current issues in the Constitutional debates
· Therefore, Originalists just get to pick and chose their historical evidence of support from the historical record and can use it as a guise to import their own views as well
· LEGITIMACY
· We follow the Constitution because we believe its legitimate, but to the extent it diverges from our principles and values today, it becomes less viable and legitimate
· ANTI-DEMOCRATIC VALUES
· Originalism constrains the Court from protecting new groups of people from discrimination
· How Do We Understand What a Constitutional Amendment Means Today, If It Doesn’t Mean What It Did When it Was Ratified? (i.e. alternatives to Originalism)
· STATE PRACTICES ( How common is this approach in the United States today?
· PRACTICES ABROAD ( How have other countries dealt with this issue?
· PRECEDENT ( What has the Court said before on this issue?
· Violence Against Women

· United States v. Morrison (Congress Can NOT Broadly Regulate Violence Against Women)

· Congress passed the Violence Against Women Act because it was concerned that the states’ judicial systems were not taking gender-motivated violence against women sufficiently seriously

· The Act announced that all persons w/in the US “shall have the right to be free from crimes of violence motivated by gender”

· To enforce that right, the Act then said that a woman who was a victim of such a gender-motivated violent crime could bring a civil suit against the perpetrator in federal court

· P, a female college student, claimed she was raped by 2 football players and sued both men and University under the Act 

· D argued that the statute was beyond Congress’ powers, including its Commerce Clause power

· The Court struck down the provision as unconstitutional because it was NOT a regulation of economic activity, nor did it contain a jurisdictional trigger indicating that the activity was in some way linked to interstate commerce, and therefore EXCEEDED Congress’ scope of power under the Commerce Clause

· A substantial effect, in the aggregate, on interstate commerce can NOT be based on non-economic activity
· The regulation and punishment of intrastate violence that is not directed at the instrumentalities, channels, or goods involved in interstate commerce has always been the province of the States
· Here, Congress found that gender-motivated violence affects interstate commerce by deterring interstate travel, employment, and business, by diminishing national productivity, by increasing medical costs, and by decreasing the supply of and demand for interstate products, backed up w/ DETAILED FINDINGS
· BUT, the Court held that these findings were too attenuated and could apply to other traditionally local areas of regulation, such as family law
· If Congress may regulate gender-motivated violence, it would be able to regulate murder or any other type of violence
· ALTOGETHER, Congress does NOT have power to regulate NON-ECONOMIC, violent criminal conduct based solely on that conduct’s aggregate effect on interstate commerce

· Morrison suggests that Lopez will be a major obstacle whenever Congress relies on its Commerce power to regulate conduct that is essentially non-commercial
· Souter’s Dissent( It is up to CONGRESS, not the courts, to decide whether an activity has a substantial effect on interstate commerce
· The courts are to determine only whether Congress’ conclusion has a rational basis

· And here, Congress assembled a mountain of data showing the effects of violence against women on interstate commerce
· The states’ are forced to enjoy federalism whether they want to or not

· BUT( Some states might object / should have the power to individually make decisions
· BUT( The voice of the state legislature may have different incentives / want the federal govt. to be blamed, not them
· BUT( States’ rights are NOT an end in themselves / can vote out officials who are overreaching
· Gonzales v. Raich (Congress Can Reg Intrastate Product/Posses of Economic Activity w/Effect on IC)
· In 1996, California passed the Compassionate Use Act of 1996, which authorized limited use of marijuana for medicinal purposes to “seriously ill” residents of the State and created an exemption from criminal prosecution for physicians, as well as for patients and primary caregivers who possess or cultivate marijuana for medicinal purposes w/ the recommendation or approval of a physician
· Ps brought this action against the Attorney General and head of DEA seeking injunctive and declaratory relief prohibiting the enforcement of the Federal Controlled Substances Act (CSA) to the extent it prevented them form possessing, obtaining, or manufacturing cannabis for their personal medical use
· The CSA is a federal comprehensive regime that prohibits to combat the international and interstate traffic in illicit drugs / prohibits the manufacture, distribution, and trafficking of several drugs, including marijuana
· Thus, there is a conflict b/w federal and state law, as California law legalizes the possession of marijuana for medicinal purposes w/ prescription from a doctor while CSA illegalizes the possession of marijuana w/ out regard to purpose
· BUT, federal law prevails ONLY if constitutional, and Ps argue that Congress lacks power to apply the CSA “as applied” to THEM b/c it is attempting to regulate local, non-economic activity (did NOT challenge CSA “on its face”)
· The Court held that Congress CAN regulate the production of marijuana, which is an ECONOMIC activity, since such production has a substantial effect on interstate commerce

· The cultivation and use of marijuana at home IS economic in nature b/c:

· (1) There will be an effect on the market since users won’t have to buy marijuana on the market and 
· (2) The CSA regulates the production, distribution, and consumption of commodities for which there is a lucrative interstate market

· CSA is squarely w/in Congress’ commerce power b/c production of the commodity meant for home consumption has a substantial effect on supply and demand in the national market for the commodity 
· Prohibiting the intrastate possession or manufacture of an article of commerce is a rational means of regulating commerce in that product

· And, failure to regulate the intrastate manufacture and possession of marijuana would leaving a gaping whole in / undercut the comprehensive CSA

· Permitting the cultivation of home-grown marijuana for medicinal consumption could draw that home-grown marijuana into the interstate market, frustrating Congress’ purpose of banning interstate commerce in marijuana 
· Wickard established that Congress can regulate purely intrastate activity that is not itself commercial, in that it is not produced for sale, it if concludes that failure to regulate that class of activity would undercut the regulation of the interstate market in that commodity

· Altogether, Congress could have rationally concluded that the aggregate impact on the national market of all the transactions exempted from federal supervision unquestionably substantial, and therefore the CSA is a valid exercise of federal power
· Scalia’s Concurrence( Relies more explicitly on the “Necessary and Proper” clause / broader view than the majority 
· Congress may regulate noneconomic, local, and intrastate activity if that regulation is a necessary part of a more general regulation of interstate commerce
· If Congress can regulate the interstate drug trade, then it can undoubtedly regulate local intrastate activity that is a necessary part of the general regulation, whether or not the activity is itself economic
· O’Conner’s Dissent( The homegrown cultivation, personal possession and use of marijuana for medicinal purposes has NO apparent commercial character
· The marijuana at issue in this case was NEVER in the stream of commerce, as the Ps have simply grown marijuana in their own homes, for their own use, w/out acquiring, buying, selling or bartering a thing of value
· Therefore, possession and use of homegrown marijuana for medical purposes should be treated as a separate class of activity that has not been shown to have a discernible impact on the national illicit drug market

· Today’s decision suggests that the federal regulation of local activity is immune to Commerce Clause challenge b/c Congress chose to act w/ ambitious, all-encompassing statute, rather than piecemeal
· Significance of Lopez, Morrison, & Raich
· Effect on interstate commerce must be SUBSTANTIAL

· An incidental effect on commerce is NOT enough
· Commercial Transactions

· When the transaction being regulated is itself a clearly COMMERCIAL or economic one, the Court will probably continue to allow Congress to regulate that transaction, even if it’s a completely intrastate one, as long as it’s part of a class that , in the aggregate, substantially affects interstate commerce (Gonzales v. Raich)

· BUT, where the activity being regulated is essential a NON-COMMERCIAL one, the Court apparently will NOT regard the aggregate impact of that activity on interstate commerce as being sufficient (Morrison v. Olson), UNLESS either

· (1) The causal link is extremely short and direct or

· (2) The item being regulated, although non-commercial, crosses state lines or enters the stream of commerce
· Findings

· The fact that Congress has made particular findings that an activity substantially affects interstate commerce may make some difference, but is unlikely to be dispositive very often
· Lopez and Morrison courts were unswayed by detailed findings

· Jurisdictional Hooks

· Where Congress drafts the statute in a way the requires a jurisdictional hook b/w the particular activity and commerce, the act is quite likely to be found w/in the Commerce power

State Autonomy and Congressional Power to Regulate States
(The 10th Amendment as a Limit On Congress’ Power)
(Garcia, New York & Printz)
· OUTLINE: State Autonomy v. Congressional Power

· Garcia overruled the National League of Cities
· In Garcia, the court held that the only obvious limits on Congress’ power to regulate the States is the political safeguards of federalism

· The Court sustained New York in Printz
· In both cases, the Court held that Congress can NOT compel the states to enact a federal regulatory program (New York) OR compel state executive officials to take on federal administrative tasks (Printz)
· Where the federal government tries to force a state or local government to enact legislation or regulation, or tires to enforce state or local officials to perform particular governmental functions, this is NOT party of a generally-applicable federal scheme, and is instead directed specifically at the state’s basic exercise of sovereignty: the state’s right to carry out the business of government

· ALTOGETHER, the Court has held that there is a difference b/w COMPELLING states to enforce federal regulations and PASSING a federal law itself

· Congress can NOT pass laws forcing states to enact their own minimum wage laws, but it CAN pass a law to make all state employers pay a minimum wage to its employees

· Congress can NOT enact a statute that requires all state governments to create terrorist attack plans, but it CAN 

· Give States “emergency management funds” on the condition that the states create “readiness plans”

· Say all states had to follow a federal terrorist attack plan, according to federal law, or choose to implement one themselves, under the doctrine of conditional preemption
· The 10th Amendment

· Holds that all powers not granted to the US nor prohibited to the States are reserved to the States and the people respectively

· Therefore, Congress can NOT compel state legislative or regulatory activity

· For nearly 40 years following Carter Coal, the Supreme Court did not invalidate a single federal statute on the grounds that it violated state or local government sovereignty

· BUT, from 1976-1985, the Court treated the 10th Amendment as imposing an important limit on federal power in National League of Cities, held to bar federal government from doing anything that would impair the states’ ability to perform their “traditional functions”

· BUT, Garcia flatly overruled National League of Cities in 1985 

· The Rise and Fall of State Claims of Immunity from Federal Regulation

· National League of Cities v. Usery (State Claim of Immunity from Fed. Regulation Prevails)
· Court held amendments of the Fair Labor Standards Act, which extended its minimum wage and maximum hours provisions to all employees of state and local governments, unconstitutional under the 10th Amendment
· Although the amendments to the Fair Labor Standards Act were clearly w/in scope of Commerce Clause (how much employers pays employees is clearly an economic activity that affects interstate commerce), the Court held that there are CARVE-OUTS that Congress cannot reach because of general concerns of state sovereignty under the 10th Amendment 
· The provisions were thought to interfere w/ integral state government functions, such as setting minimum wage and max hour provisions for their employees, and thus invalid
· Garcia v. San Antonio Metropolitan Transit Authority (Overruled National League of Cities)
· Court overruled National League of Cities and upheld the subjection of a municipal transit authority to the minimum-wage and overtime requirements of the Fair Labor Standards Act as constitutional
· Rationale:
· National League of Cities is UNWORKABLE 
· Hard to distinguish between those functions that are “traditional governmental functions” and those that are not
· The POLITICAL SAFEGUARDS of Federalism do a perfectly good job of protecting states from obtrusive legislation
· The requirement that each state have 2 senators, the fact that the states are given general control over electoral qualifications for federal elections, and the fact that the states have a special role in presidential elections by means of the electoral college, are all indications that the structure of the federal government has been constitutionally arranged so as to protect state sovereignty
· The POLITICAL THEORY that when Congress imposes a burden on the State, they have a remedy
· STATES’ RIGHTS do NOT deserve the same types of protections as individual rights
· In all, Garcia holds that as long as the federal provisions fall within Congress’ enumerated powers (i.e. Commerce Clause), Congress has the power to act, regardless of state sovereignty concerns (and the 10th Amendment)
· BUT, the Court has found other ways to protect state sovereignty… 
· Use of State’s Lawmaking Mechanisms

· One aspect of state sovereignty is a state’s ability to make and apply law, through legislative, judicial, and administrative functions
· Even after Garcia, there are limits to Congress’ right to interfere w/ these state legislative or executive processes, and Congress will violate the 10th Amendment if it exceeds those limits
· In New York and Printz, the Court held that the federal government may not:
· (1) Compel a state to ENACT or enforce a particular LAW or type of law or

· (2) Compel state/local officials to perform federally-specified ADMINISTRATIVE tasks

· New York v. United States(Cong May NOT Force States to Enact Laws / Regulate Their Way)
· New York (P) challenged the incentive provisions of the Low-Level Radioactive Waste Policy Amendments Act of 1985, which imposed on states the obligation to provide for the disposal of radioactive waste generated w/in their borders, as violative of the 10th Amendment and thus unconstitutional 
· The Act provided 3 incentives:

· (1) Allowed states w/ disposal sites to impose a surcharge on radioactive waste received from other states (okay)
· (2) Allowed states to gradually increase the cost of access to the site, and eventually to deny access to waste from states that did not comply w/ federal guidelines (okay)
· ***(3) If States failed to dispose of all internally generated waste by a certain date, they must take title to and possession of the waste and become liable for all damages suffered by the waste’s generator or owner if the state failed to promptly take possession

· This is the “TAKE TITLE” provision b/c New York is being put to the choice of 2 unconstitutionally coercive regulatory techniques

· New York could either choose to regulate on its own by making arrangements for disposal of waste generated inside the state, or be forced to indemnify waste-generators against tort damages

· Says that states have to take title to all waste generated in their borders if the state couldn’t get rid of it otherwise

· The Court held that Congress may NOT commandeer the legislative process of the States by compelling them to enforce a federal regulatory program, and thus the “take title” incentive was unconstitutional b/c it offers a state NO choice but to implement an act of Congress
· TEXT

· The Court asserts that the 10th Amendment preserves certain incidents of state power

· But, this argument doesn’t hold weight / if Congress has power under Article I, then 10th Amendment doesn’t stand as a bar when the power is delegated

· STRUCTURE / ORIGINAL MEANING

· Under the Articles of Confederation, when Congress enacted a law, it was relying on the states to implement it

· Since the whole purpose of the Constitution was to override the Articles / give the federal government the ability to regulate the people, it would be strange to read the Constitution as allowing the continued use of states as intermediaries

· POLITICAL THEORY (problem of accountability)
· Where Congress encourages state regulation rather than compelling it, state governments remain responsive to the local electorate’s preferences and state officials remain accountable to the people

· By contrast, where  the federal government compels states to regulate, the accountability of both state and federal officials is diminished

· Also, states must have the authority to structure their judicial system if states are to remain independent and sovereign

· White’s Dissent ( Congress was only responding to a request by many of the states to ratify a compromise worked out among themselves, so that the waste-disposal problem could be solved!

· Printz v. United States(Cong May Not Compel State Govt Exec Branch to Perform Functions)
· In 1993, Congress enacted the “Brady Bill,” aimed at controlling the flow of guns

· As a temporary 5-year measure, the law ordered LOCAL law enforcement officials (CLEOs) to conduct background checks on prospective purchasers, until a national computerized system for doing these checks could be phased in

· Printz, a local county sheriff, challenged the constitutionality of the interim provisions, arguing that congressional action compelling state officers to execute federal law is unconstitutional 

· The Court (Scalia) held that Congress may NOT compel the states to enact or enforce a federal regulatory program by compelling action by state and local executive officers, and therefore, the background-check portion of the bill was unconstitutional 

· ORIGINAL MEANING

· Earlier Congress’ understood themselves to NOT have the power to mandate state officials to take federal executive action

· Earlier statutes do not imply a power to compel the state executive into service

· Not one statute required state executives to implement federal law

· BUT ( The world looked very different back in 1790’s 

· STRUCTURE (“dual sovereignty”)
· The Framers designed a system in which the state and federal government would exercise concurrent but separate authority over the people / this protects liberty

· PRECEDENT
· New York made it clear that Congress can NOT compel the States to implement, by legislative or executive action, federal regulatory programs
· ALTOGETHER, it is an essential attribute of the States’ retained sovereignty that they remain independent and autonomous w/in their proper sphere of authority

· That’s true even if the functions imposed on them are fairly ministerial, easy-to-perform, and even if the compulsion is only temporary
· O’Connor’s Dissent ( The Court appropriately refrains from deciding whether purely ministerial reporting requirements (i.e. missing children reports) imposed by Congress on state and local authorities pursuant to the Commerce Clause powers are similarly violated

· Souter’s Dissent ( The difference b/w an executive official and a legislator is essential

· State Legislator ( Makes policy decisions / When Congress compels a state legislature to act, it is depriving the state legislature of its autonomy

· State Executive Official ( Only implements choices that other people have made / Nothing unusual about a state executive official implementing another person’s mandate, whether that person be from the state or federal government 

· Breyer’s Dissent ( In other federal-system nations, local governments implement national policies

· Alternative Methods for Congress Ability to Induce States to Act

· Spending Power
· The federal government can give money to states with CONDITIONS / strings attached

· Ex: Congress could enact a statute which provides that states have to administer federally approved standardized tests in their schools, otherwise it will lose billions of dollars in federal grants

· Threat of Regulation / Preemption

· The federal government can directly regulate the conduct in question /  prohibit states to act in specified areas of law b/c federal law trumps state law under the Supremacy Clause

· Ex: Congress could pass a statute which provides that the state is expressly precluded from regulation in the area of standardized tests b/c federal law preempts state law

· BUT, under New York, Congress could NOT pass a statute which provides that ALL states must administer federally approved standardized tests in their schools that meet federal guidelines, but the states are free to write them themselves as long as they meet those guidelines

· The federal government can NOT commandeer the states to enact federal regulations

The Taxing and Spending Powers
(The Child Labor Case, Butler & South Dakota)
· Taxing and Spending Power Outline

· Taxing Power
· Under the “taxing power,” Congress is given a far-reaching ability to tax in order to raise revenue
· Taxing as Regulation

· Congress may also regulate via taxation
· Spending Power

· Under the “spending power,” Congress may “provide for the common Defense and general Welfare of the United States”
· Conditional Spending

· Congress may place CONDITIONS on its spending power as a kind of regulation

· This is true even if Congress could not regulate in any area directly (b/c the area regulated would be of such completely local concern that the commerce power would not be triggered)
· Conditions placed upon the doling out of federal funds are usually justified under the “Necessary and Proper” Clause
· “General Welfare” Clause

· There is NO independent congressional power to pursue the “general welfare”
· The only relevance of general welfare is that Congress, when it taxes and spends, must be pursuing the general welfare (a requirement that has very little independent significance today)
· The Taxing Power as a Regulatory Device

· Article I, § 8 ( “Congress shall have the power to lay and collect taxes, duties, imposts and excises”

· Nearly any measure enacted in the form of a tax will have at least an incidental regulatory effect

· If the regulatory impact of the tax is one which COULD be achieved directly, by use of one of the other enumerated powers (i.e the Commerce Clause), the fact that the tax has this regulatory effect is NOT of constitutional significance

· If the regulatory effect is one which could NOT have been achieved directly (i.e. subject matter is so purely local that it could not be reached under the Commerce Clause), then it is possible that the tax may be stricken as an invalid disguised regulation
· Modern Rules:

· (1) A tax that produces substantial revenue will almost certainly be sustained, and the Court will not inquire into Congress’ motive in enacting it

· (2) Regulatory provisions that accompany the tax are valid if they bear a reasonable relation to the tax’s enforcement

· (3) A tax which regulates directly through its rate structure is valid (i.e. tax of ¼ cent per pound on white oleomargarine vs. 10 cents per pound on yellow oleomargarine)

· Child Labor Case

· Suggests that taxes will be struck down if their primary purpose is to regulate an activity, but will be upheld if its purpose is to collect revenue, regardless if the tax had incidental regulatory effects on the taxed activity
· The Child Labor Tax Cause: Bailey v. Drexel Furniture Co. (On Its Face Penalty Taxes Are Unconst.)
· After Supreme Court held that regulation of child labor through the Commerce power was unconstitutional (Hamer v. Dagenhart), Congress enacted the Child Labor Tax Law of 1919
· Under this law, every employer of child labor was required to pay an excise tax of 10% annual profits

· After paying $6,000, Drexel Furniture (P) brought a refund suit, arguing that the tax is a regulation of the employment of child labor in the States, an exclusively state function 
· The Court struck down the law, holding that the presence of extensive penalizing features, indicating a primary purpose to regulate, rendered the tax statute constitutionally invalid 

· If it would be unconstitutional for Congress to achieve the ends through a fine, then it must also be unconstitutional to impose the tax as well for this purpose
· The Spending Power

· Article 1, § 8 ( Congress has the power “to lay and collect taxes…to pay the debts and provide for the common defense and general welfare of the United States”

· The power to spend is thus linked to the power to tax- money may be raised by taxation, and then spent “for the common defense and general welfare of the United States”

· Not Limited to Enumerated Powers
· United States v. Butler (Cong Can Only Spend/Tax For the General Welfare)
· The Agricultural Adjustment Act of 1933, a New Deal measure, sought to raise farm prices by cutting back agricultural production
· The scheme was to be carried out by authorizing the Secretary of Agriculture to contract w/ farmers to reduce their acreage under cultivation in return for benefit payments

· The payments were then in turn to be made from a fund generated by the imposition of a “processing tax” on the processing of the commodity

· The Court held that the spending (and taxing) powers are themselves separate and distinct enumerated powers, so Congress may spend (or tax) to achieve the general welfare, even though no other enumerated power is being furthered (purported the Hamiltonian view)
· BUT, the Court rejected the contention that Congress has an independent power to “provide for the general welfare” apart from the power to tax and spend (broad view)
· The Court concluded that Congress had no right to regulate areas of essentially local control, including agriculture, because it was NOT within its enumerated powers to do so and therefore infringed on state autonomy (Applied the Madisonian view)
· Because Congress could not directly regulate agricultural product, it also could not coercively purchase compliance with a regulatory scheme (economic pressure on farmers/ creation contracts outside the range of Congress’ power)

· A congressional regulatory scheme has to be justified as a reasonable means of carrying out some other enumerated power, typically the commerce power

· Stone’s Dissent( Congress could constitutionally make payment to farmers on condition that they reduce their crop acreage / threat of loss, not hope of gain, is the essence of economic coercion 
· Is Butler Still Good Law?

· Butler is still considered to be good law for its view of the general welfare clause

· BUT, 10th Amendment is effectively dead as a limitation upon federal spending power, just as it essential dead as a limit upon federal commerce power

· Achievement of Otherwise Disallowed Objectives Through Spending Power
· South Dakota v. Dole (Cong May Attch Conditions To Receipt of Fed. Funds Undr Spend Pwr)

· In 1984, Congress enacted 20 USC § 158, directing Secretary of Transportation to withhold 5% of federal highway funds otherwise allocated to a state f the state permitted purchase or possession of any alcoholic beverage by a person less than 21 yrs old

· 20 USC § 158 imposed a condition on the highway funds if the state did NOT raise the minimum drinking age
· South Dakota, which had a drinking age of 19 for “near-bear” challenged that the statute violated constitutional limits on congressional spending power / violated the 21st Amendment
· The Court held that through the spending power, Congress may indirectly achieve objectives that it could not attempt to achieve directly (i.e. directing congressional setting of the drinking age for the entire country), limited by:

· The exercise of the spending powers must be in pursuit of the GENERAL WELFARE

· If Congress wants to impose a condition on the granting of federal funds, it must do so with a CLEAR STATEMENT to let the states know, at the outset, what the agreement is for being given the money / make sure that Congress thought about that condition beforehand
· There must be GERMANENESS / relationship b/w the condition on the grant and the purpose of the granted funds (way for Court to evaluate whether Congress is just using a condition as a pretext to accomplish another ends
· Other INDEPENDENT CONSTITUTIONAL BARS may prohibit the conditional grant of federal funds
· If a spending condition is unduly COERCIVE, and pressure becomes compulsion, then the exercise of the spending power would be invalid
· O’Connor’s Dissent ( A condition that a state raises its drinking age to 21 can NOT fairly be said to be related to the expenditure of federal funds for highway construction

· This is a regulation determining who shall be able to drink liquor 
· The only possible connection of this regulation to the federal highway funds is highway safety, which has nothing to do with how the funds Congress has appropriated are expended (used for construction)
Federal Limits on State Power
Including Preemption( US Term Limits & Pacific Gas)
· OUTLINE ( 2 Limits on State Power: The Commerce Clause and Congressional Action

· Dormant Commerce Clause

· The mere existence of the federal commerce power restricts the states from discriminating against, or unduly burdening, interstate commerce
· 3 Categories

· Facially Discriminatory

· Facially Neutral But Discriminatory in Purpose or Effect

· Burden on Interstate Commerce

· EXCEPTIONS:

· Congressional Approval / Consent
· If Congress approves of the state or local law, then it is permissible, even if it is discriminatory

· The Market Participant Exception

· State or local governments may favor their own residents in receiving benefits from government programs or in dealing w/ government-owned businesses

· Preemption

· Congress can preempt the states from affecting commerce in 3 ways:
· Express Preemption

· Implied Preemption through Occupation of the Field

· Congress may preempt state regulation because Congress has found to have made the decision to occupy the entire field

· Conflict Preemption

· If the congressional statute and state action actually conflict, the state regulation is automatically invalid

· The Supremacy Clause

· Under this clause, the Constitution and federal laws take priority over any conflicting state law

· US Term Limits Inc. v. Thornton (Steven Majority vs. Thomas Dissent on Scope of State Power)
· In 1992, Arkansas voters adopted Amendment 73 to their state constitution that prohibits the name of an otherwise-eligible candidate for Congress from appearing in the general election ballot if the candidate has already served 3 terms in the House of Representatives or 2 terms in the Senate
· BUT, the “Qualifications Clause” (Art. I, § 2, cl. 2 & 3) of the Constitution sets forth specific requirements for membership in Congress (age, citizenship, and residence requirements)
· Steven’s Majority (more consistent w/ Marshall’s reasoning in McCulloch)
· If Congress can NOT add additional qualifications for membership in the House or Senate to those contained in the Constitution (Powell), than neither can the states

· The power to add qualifications is NOT within the ORIGINAL POWERS of the States in the Constitution and thus is not preserved to the States by the 10th Amendment

· The 10th Amendment only lets the states RETAIN powers they already had before enactment of the Constitution, and the power to add qualifications for federal elections was not an “original power” that the states had before enactment, because there was no federal or electoral system at all
· No power is reserved to the states UNLESS the Constitution expressly gives that power to them

· Allowing a state to set term limits for its federal representative is inconsistent w/ the Framer’s vision of a UNIFORM LEGISLATURE 
· The Constitution is a contract of the PEOPLE, not the states
· The right to chose representatives belongs not to the States, but to the people, and Congress is not a confederation of nations in which separate sovereigns are represented by appointed delegates, but is instead a body composed of representatives of the people
· Thomas’ Dissent (inconsistent w/ McCulloch)
· Espouses the view that at the time of ratification of the Constitution, states only agreed to surrender powers expressly forbidden by the Constitution and those powers expressly delegated to the federal government, but retained ALL other powers 

· The states largely retain sovereignty because the Constitution is a contract b/w the states
· The Constitution’s Qualification Clause merely sets a minimum standard for the selection of representatives

· Although the States cannot abolish the standards, nothing in the Constitution prohibits the people of each State of the power to add qualifications for its Congressional representatives, as a state government may exercise all powers that the Constitution does not withhold from him

· Creates a Divided Bench
· US Term Limits illustrates how tenuous the once-settled view of federal authority is on today’s Court
· UNIM (“One”)
· Stevents

· Souter

· Ginsberg

· Breyer
· PLURIBUS (“Many”)
· Rehnquist

· Scalia

· O’Connor

· Thomas

· Both Sides / Neutral

· Kennedy (agreed w/ the majority in US Term Limits)
· Federal Preemption & The Supremacy Clause
· Supremacy Clause

· Article VI of the Constitution, which provide that the Constitution, and laws and treaties made person to it, are the Supreme law of the land

· If there is a conflict b/w state and federal law, state law must yield to federal law and federal law is said to have “preempted” state law

· Statutory Interpretation 
· Each preemption case turns on the statutory scheme at issue in the case, a determination of congressional intent in the setting of the particular tax, history and purposes of the federal legislation involved, and the interplay between the federal regime and the state statute at issue to determine its intended impact ton state laws

· Congress May Preempt State Power to Regulate in 3 Ways:
· (1) By EXPRESS statement  (“Express” Preemption)
· Anytime Congress has authority to act, it can expressly declare through an express statement that federal law is exclusive in that field and state and local law is therefore prohibited / deemed preempted
· Ex: “Only Congress may regulate the labels on meat”

· Ex: The Federal Cigarette Labeling and Advertising Act states that “no requirement or prohibition based on smoking and health shall be imposed under State law with respect to the advertising or promotion of any cigarettes the packages of which are lawfully labeled”

· BUT, even when there is an express preemption provision, it is still not clear how far the preemption should reach

· (2) By IMPLIED occupation of the regulatory field (“Field Preemption)

· When Congress has occupied an ENTIRE field, and there is a federal interest in regulating that field, state law is preempted
· The Court should assume that Congress wanted states NOT to have the authority to regulate in this area, even if there is no obvious conflict between the federal and state regulations
· Also, when Congress has set up a federal agency and given it broad regulatory powers in a particular subject area, this may indicate a congressional intent to preempt the field
· Ex: Federal immigration law
· Ex: Federal Aviation Act confers on the Administrator of the FAA broad authority to regulate the use of the nation’s navigable airspace “in order to insure the safety of aircraft and the efficient utilization of such airspace” and “for the protection of persons and property on the ground”
· More likely to find this when there is a comprehensive scheme of federal regulation or an area of federal interest, like immigration 
· (3) By IMPLIED preclusion of conflicting state regulations (“Conflict” Preemption)
· When state law conflicts with federal law, state law must yield
· If its not possible to simultaneously comply w/ both federal and state law, then the state law is preempted

· If state and local law impedes the achievement of a federal objective, then the state or local law is deemed preempted
· Conflicting Tactics Regarding Foreign Policy ( Court is especially likely to find a conflict when a state takes an action that affects foreign policy (Crosby v. National Foreign Trade Council)

· Ex: Each year, Secretary of Agriculture promulgates a regulation that forbids the picking and shipping of avocados before a certain date to ensure quality and maturity (as a minimum standard of quality and maturity), but California law prohibits the sale of avocados that contain less than 8% oil

· BUT, the mere fact that federal and state law are different do NOT mean that they necessarily conflict
· If federal law is a ceiling / “THE standard,” then any more rigorous state law will would be in conflict
· BUT, if the federal law is just a minimum standard, then more rigorous state standards are permissible 
· Therefore, need to know whether the federal law is a floor or a ceiling in conflict preemption cases
· Federal Occupation of a Field( Federal Licensing Scheme
· Pacific Gas & Elect. Co. v. State Energy Resources Conservation & Dev. Comm’n
· Congress extensively regulates the nuclear power industry, through power delegated to the Nuclear Regulatory Commission (NRC), which licenses and inspects all nuclear power plants
· California passes a law conditioning the construction of any new nuclear plant in the state upon a finding by a state agency that when the plant produces nuclear waste, there will be “adequate storage facilities and means of disposal” for that waste

· A utility claims that Congress has preempted the entire field of nuclear regulation

· The Court upheld California’s regulation as valid

· The federal system of licensing and inspecting nuclear plants was set up solely to deal with SAFETY issues, and with the construction and operation of nuclear plants

· Since California asserts (and the Court accepts) that its statute was aimed at ECONOMIC problems of storing and disposing of waste, not safety problems, the California statute does NOT come within the area preempted by Congress

· Nor was there an actual conflict b/w California’s refusal to allow plants to be built until the nuclear-waste issue was resolved and the NRC’s decision to grant licenses while uncertainty remained

· Here too, NRC action merely indicates that construction is safe, not that it is economically sound

· Since the NRC could not force a utility to build a power plant, simultaneous compliance w/ both the NRC’s rules and California’s is possible
Federal Limits on State Power: The Dormant Commerce Clause
(Philadelphia v. New Jersey, Kassel & South Pacific Co. & South-Central Timber)
· The Dormant Commerce Clause 
· The principle that state and local laws are unconstitutional if they place an undue burden on interstate commerce because the mere existence of the federal commerce power restricts the states from discriminating against, or unduly burdening, interstate commerce

· Article I, § 8( Provides that “Congress shall have the power to regulate Commerce among the several states” 

· Into that affirmative grant, the Court has read judicially enforceable limits on state legislation where Congress has not acted

· BUT, there’s no provision of the Constitution expressly says thus but the Supreme Court has inferred this power from the Commerce Clause

· Cooley precedent ( Middle Ground Approach 
· The court held that whether nor not a state regulation regulates interstate commerce depends on the question of whether the subject matter at issue requires either one single national standard (then states are deprived of the right to regulate) or whether the subject matter at issue is the type of standard that can be left to varying state or local requirements (then states were allowed to regulate it and the statute was permissible)
· BUT, the standard was unworkable in practice / states could still be protectionist over inherently local commerce

· We DO still accept the middle ground approach in Cooley ( Some state regulation is invalid because it violates the Commerce Clause, even if Congress has NOT passed a statute to preempt state law in that field

· Level of Scrutiny for DCC Cases

· RULE( If there IS a discriminatory effect, a court will ONLY invalidate it if the effect is so PALPABLE and CLEAR that it is reasonable to assume that the purpose is ONLY to affect discrimination
· Ex: Philadelphia v. New Jersey
· Modern Court’s Approach: 3 Categories
· Modern Dormant Commerce Clause decisions hold unconstitutional some but not all state regulations that burden interstate commerce, under 3 different approaches:
· Category #1 ( FACIALLY DISCRIMINATORY (Philadelphia v. New Jersey) 
· Statutes that make clear on their face that in-state interests are treated better than out-of-state interests or burdens are imposed on out-of-state interests that are not imposed on in-state interests

· State and local governments sometimes try to help out their local and state businesses at the expense of out-of-staters

· Category #2 ( DISCRIMINATORY IN PURPOSE OR EFFECT 
· These regulations do not actually state on their face that out-of-state interests are burdened in a way that in-state interests are not, but they appear to be either motivated by such a desire or so clearly have such an effect that the Court is willing to assume that they were motivated by that purpose
· Where simple economic protectionism is affected by state legislation, a virtually per se rule of invalidity has been erected
· Category #3 ( BURDEN ON INTERSTATE COMMERCE (Southern Pacific Co. / Kassel)
· These laws are neutral in their application but nevertheless impose a burden on interstate commerce or on an out-of state interest

· Non-discriminatory / presumptively constitutional 
· Law that falls into this category will be upheld UNLESS its burden CLEARLY outweighs the benefit the state receives from the law

· Where the statute regulates evenhandedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the local benefits
· If a legitimate local purpose is found, then the question becomes one of degree and the extent of the burden that will be tolerated will depend on the nature of the local interest involved, and on whether it could be promoted as well with a lesser impact on interstate activities
· Environmental Regulation( Category #1 Facially Discriminatory 

· Philadelphia v. New Jersey (Category #1: Facially Discriminatory Statutes are Per Se Invalid)
· A New Jersey statute prohibited the importation of most “solid or liquid waste which originated or was collected OUTSIDE the territorial limits of this State” (wanted to ban out-of-state waste from their landfills)
· Landfill operators and various cities in other states having contracts w/ operates challenged the law
· Although Congress had not regulated in the interstate shipment of waste across state lines, its regulation clearly falls under the Commerce Clause
· And, New Jersey’s regulation falls into the 1st category as “facially discriminatory” b/c the statute, on its face, makes clear that waste generated out-of-state should be treated less favorable than waste generated in-state
· Whatever New Jersey’s ultimate purpose (it asserts protection of health and environment), it may NOT discriminate against articles of commerce coming from outside of the state unless there is some reason, apart from their origin, to treat them differently
· New Jersey is reserving a precious resource, land, for its own residents and attempting to allocate its limited resources ONLY for its in-state residents
· New Jersey can NOT keep its landfills out of the interstate market
· Rehnquist’s Dissent( Quarantine laws support the New Jersey law 
· There is no reason why New Jersey can ban the importation of items whose movement risks contagion, but cannot ban the importation of items which, although they may be transported into the State w/out undue hazard, will then simply pile up in ever increasing danger to the public’s health and safety
· The “Pike” Balancing Test (For Category #3 Statutes)

· Does the burden on interstate commerce clearly outweigh the state’s purpose that it is attempting to serve by enacting the statute?
· Where the statute regulates even-handedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits

· BUT, this presumption of constitutionality can be overcome by a clear showing that the national interest in uniformity or in free commerce outweighs the state benefit

· Regulation of Transportation( Category #3: Burden on Interstate Commerce / Balancing Tests
· Kassel v. Consolidated Freightways Corp (Cat #3: Marg Safety Benefit vs. Sub. Burden on IC)
· Iowa by statute restricts the length of vehicles traveling on highways through the state to a maximum of 60 feet
· Consolidated filed suit, claiming that the Iowa statute unconstitutionally burdens interstate commerce
· Iowa argues that the statute is a reasonable safety measure and that the law promotes safety and reduces road war by diverting truck traffic to other states
· Although state regulations touching upon highway safety have a strong presumption of validity, the Court held that where the regulations further safety purposes so marginally or burden commerce so substantially, they may yet be invalidated
· Since the Iowa statute offers no real safety benefit (60 ft. not less dangerous / out of step w/ other state laws), yet substantially burdens interstate commerce (requires out-of-state truck drivers to drive around the state / costs millions of dollars), it is unconstitutional
· South Pacific Co. v. Arizona(Ct’s Balancing Test: Law’s Benefs Must Outweigh Burden on IC)
· The Arizona Train Limit Law of 1912 prohibited the operation of trains of more than 14 passenger or 70 freight cars (regulated the number of cars attached to freight train), asserting that the law was enacted for safety b/c shorter trains are safer
· Arizona sued Southern Pacific to recover penalties for violating the law 
· Although Congress has not issued any regulation pursuant to this type of statute, and the Arizona law is not facially discriminatory b/c it applies to both in-state and out-of-state trains equally, the Arizona law imposes a serious burden on interstate commerce (railroad companies have to make all their trains shorter or go a much longer route to avoid Arizona / shorter trains need more conducts and coal, making it more expensive / in effect, Arizona is essential regulating size of trains in other states) and inevitably results in an impairment of national uniformity in efficient railroad operation

· In the circumstances, the total effect of the law as a safety measure is so slight and dubious as to NOT outweigh the national interest in free interstate commerce

· The Supreme Court’s Range of Standard of Review for DCC Cases

· (1) Complete Deference

· One end of the spectrum / court rarely operates here

· (2) Rational Basis

· Applied in McCulloch and Raich cases

· Closer to Complete Deference

· (3) The PIKE Balancing Test

· Attempting to promote economic efficiency in a national market

· Right in the middle of the spectrum

· (4) Strict Scrutiny 

· Upholds regulation only if it is serving a compelling state interest and is narrowly tailored to reach those ends

· The regulation or statute is presumptively invalid and will only be sustained by a certain showing of those defending the law

· The need for law must be urgent and there can NOT be another means out there that would accomplish the same thing while being less burdensome on interstate commerce

· Applies in Philadelphia v. New Jersey
· Closer to per se invalidity

· Overcoming the Presumption of Facial Discrimination / Strict Scrutiny

· In Maine v. Taylor, the Court upheld a law banning the importation of out-of-state baitfish because the ban had a legitimate environmental purpose stemming form uncertainty about possible ecological effects in shipments of out-of-state baitfish and that that purpose could not be adequately served in nondiscriminatory ways
· Maine law passed strict scrutiny review b/c the government interest was obviously important and nothing short of a complete ban on the baitfish would serve the state interest

· (5) Per Se Invalidity

· State is unconstitutional, period, without any discussion that it should be justified under the circumstances

· Other end of the spectrum / court rarely operates here

· Views For / Against the DCC

· Pro-DCC

· HISTORY

· There is vast evidence that the Framers were concerned about the states imposing burdens on interstate commerce and imposing protectionist barriers on out-of-state businesses or activities
· So, as a matter of history, this is exactly the sort of state regulation that the framers wanted

· ECONOMIC

· The state laws invalidated by the DCC hurt the free flow of goods and are not economically efficient

· INSTITUTIONAL LOGIC

· Not realistic to think that Congress could act to preempt all state regulation that burdens interstate commerce

· POLITICAL THEORY

· Some citizens of states bear the cost of other state laws, but don’t get to vote for the representatives in that state / have no voice in that state’s legislature

· Anti-DCC (Justice Scalia)

· TEXT

· There is no textual support for the DCC in the Constitution
· INSTITUTIONAL LOGIC
· DCC is anti-democratic b/c federal judges are NOT elected, yet they are overturning state regulation that was democratically enacted
· SEPARATION OF POWERS

· Its up to Congress to preempt a state regulation

· If Congress doesn’t like these state laws, they can preempt the state legislation using federal law

· Judges are acting as super-legislatures

· FEDERALISM

· Category #3 statutes are passed by the states to promote the general welfare and the health and safety of their citizens and do NOT attempt to regulate interstate commerce, and thus should pass constitutional muster
· DCC is just invalidating state action
· The “Market Participation” Exception to the DCC ( State as a Purchaser or Subsidizer
· The Court has carved out a significant exception from the usual commerce clause scrutiny:
· If the state is acting as market participant (i.e. selling products) instead of as a regulator, it may favor its own citizens over others (and its activities are not limited by the Commerce Clause)
· BUT, when the state attempts to affect parties beyond those w/ who it is contracting, the Court may conclude that the regulatory consequences of the state’s action outweigh its “market participatory” consequences, thus making the state conduct susceptible to traditional DCC analysis
· South-Central Timber Development, Inc. v. Wunnicke (Downstream Reg. Invalidates Except.)
· Alaska proposed to sell a large amount of timber owned by the State
· In all Alaska timber sales contracts, a special provision was included which required that the purchaser partially process the timber in Alaska before shipping it out of the State

· The requirement was designed to protect Alaska timber processors, develop new industries, and derive revenue from the timber resources
· Even though Alaska was acting as a market participant in the market for the sale of timber, the Court concluded that the “market participant” doctrine did NOT apply and held that the regulation violated the Commerce Clause b/c state-owned business, while they MAY favor resident purchasers, they may NOT attach conditions to the sale of products that will burden interstate commerce / are limited to the particular market in which the state is a participant

· Alaska was NOT participant in the timber processing market and could NOT impose conditions on its sale that affected this other market
· A state may NOT impose conditions, whether by statute, regulation, or contract, that have a substantial regulatory effect OUTSIDE of that particular market in order for the exception to apply
· Rehnquist’s Dissent( If Alaska wanted to have its timber processed in the state, it could have achieved it notwithstanding the Court’s decision
· Alaska could achieve the same effect by only selling the timber to in-state processors or subsidizing in-state processing
· There is NO reason to carve out an unwritten exception here when Alaska can reach just the same ends through other means 
· Is the Market Participation Doctrine a Sensible Exception?

· Pro-Exception

· When states act in the same way as private entities / businesses act, the playing field should be level since there will be competition
· Such state actions have a very small effect on interstate commerce
· Basic notions of state autonomy / States should be able to purchase or sell what it wants
· Anti-Exception

· Unworkable distinction
· Attempts to swallow up DCC’s force as an “end run” on the its authority 
· Federal Consent to State Laws

· Modern view is that Congress may affirmatively consent to state interference w/ interstate commerce

· Thus, the Court has allowed Congress to authorize a state to discriminate overtly against out-of-state corporations / pass a law that allows states to violate the Constitution’s DCC
· Rationale( Because the  Commerce Clause is a grant of power to Congress, it is Congress’ choice to do w/ it as it pleases

· BUT, Congress may NOT immunize state violations of equal protection 

· Metropolitan Life Insurance Co. v. Ward( Equal protection limitation was applied to strike down an Alabama law for tax preference for local insurance companies
SEPARATION OF POWERS
(Horizontal Separation of Powers b/w the 3 Different Branches of the Federal Government)
· Separation of Powers Outline

· President / Congress Boundary Line

· President Can’t Make the Laws

· All the President can do is CARRY OUT the laws made by Congress
· Declaration of War

· Only CONGRESS, not the President, can declare war
· Appointments

· The President, NOT Congress, has the power to appoint federal executive officers
· Removal by Congress

· Just as Congress may not directly appoint federal executive officers, it may NOT remove an executive officer, except by the special process of impeachment
· Removal of Federal Judges

· Federal judges can NOT be removed by either Congress or the President
· Other Issues

· Executive Immunity

· Absolute for President

· The President has absolute immunity from civil liability for his official acts
· Executive Privilege

· Presidents have a qualified right to refuse to disclose confidential information relating to the performance of their duties (i.e. executive privilege)
· Outweighed

· Since the privilege is qualified, it may be outweighed by other compelling governmental interests (i.e. the need for the President’s evidence in a criminal trial)
Executive Encroachment: Domestic Affairs

(The Steel Seizure Case: Youngstown)
· Domestic Policy
· The President’s Powers

· Article II, § 1 provides, “the executive power shall be vested in a President…”

· Unlike Congress, whose powers are much more closely delineated, much of the President’s power, in both domestic and foreign spheres, is IMPLIED
· Article II, Section 2 & 3 do give the President the power to…

· Take care that the laws be faithfully executed

· Make treaties

· Nominate ambassadors

· Grant pardons

· Be the Commander-in-Chief of the Army and Navy
· Madison’s Federalist No. 51

· The aggregation of power in one person is the definition of tyranny

· The rule of law would be more likely to be observed if there were checks and balances

· Although an absolute separation of powers would be unfeasible and undesirable, we could prevent one branch form becoming too powerful by creating a system of checks and balances

· The President Has NO Right to “Make Laws”
· The President can NOT make laws, he can only carry them out
· The Steel Seizure Case: Youngstown Sheet & Tube Co. v. Sawyer (Pres Can NOT Make Laws)
· During the Korean War, President Truman sought to avert a strike in the nation’s steel mills 
· President Truman therefore issued an executive order directing his Secretary of Commerce to seize the mills and operate them under federal direction

· Congressional approval of the seizure order was not requested

· The steel companies sought an injunction to prevent the seizure
· The Court struck down the seizure order, concluding that it was an unconstitutional exercise of the lawmaking authority reserved to Congress
· Justice Black’s Majority Opinion( Formalistic / Textual Approach
· The President’s seizure order, w/out consent of Congress, was a clear usurpation of congressional lawmaking power

· Can’t be justified under “Commander-in-Chief” power b/c the taking of private property in order to keep labor disputes from stopping production of war material was too far removed form the actual “theater of war” in which the President had the right to set policy
· Nor could the seizure be justified under the President’s power to see that the laws are faithfully executed, as the very language of the clause shows that the President must merely carry out the laws, not make them
· Frankfurter’s Concurrence(  President can act in the absence of Congressional statute or express Constitutional text, but only if history and practice has suggested that it is permissible to do so
· ***Justice Jackson’s Concurring Opinion-> The President’s powers are NOT fixed, but fluctuate, depending on their disjunction or conjunction w/ those of Congress:

· 3 Categories:

· (1) Where the President acts pursuant to express or implied AUTHORIZATION of Congress, in which his authority it at its maximum (APEX) (GREEN light)
· (2) Where the President acts in the ABSENCE of either a congressional grant or denial of authority, in which case there is a zone of TWIGHLIGHT in which he and Congress may have concurrent authority, or in which its distribution is uncertain (YELLOW light)
· (3) Where the President acts in CONTRADICTION to the express or implied will of Congress- in this case, his power is “at its LOWEST EBB” (RED light)
· Jackson thought that the steel seizure fell into this 3rd category and that it could therefore NOT be constitutionally justified
· Dissent ( Temporary seizure was justified b/c of the emergency nature of the situation and in order to preserve temporarily the status quo until Congress could act
· Implications of Youngstown
· Should We Interpret the Commander-In-Chief Position to Permit the President to Act in Matters of War, Even if Congress Has Attempted to Prevent the President From Acting?
· Pros
· Modern warfare will sometimes require more flexibility for the President to act
· In matters of foreign policy, we want to speak w/ one voice
· Congress can act if they are unhappy
· We construe other powers in Article II to be exclusive to the President, why not here?
· Cons
· We may give the President too much power, w/out limits
· The Constitution divides power over war because of the threat to the liberties of the people if we invested that power in one person
· Question for Thought( If the nation were invaded tomorrow, while Congress is on recess, would the President have the authority to act, under Jackson’s concurrence? 

· Would be a “twilight zone” situation, since Congress is silent / on recess

Executive Encroachment: Foreign Affairs

(Dames & Moore)
· Treaties

· A treaty is an agreement b/w the US and a foreign country that is negotiated by the President and ratified by the Senate

· (a) State laws that conflict w/ treaties are invalid

· (b) If there is a conflict between a treaty and a federal statute, the one adopted last in time controls

· (c) Treaties are invalid if they conflict with the Constitution 

· Executive Agreements

· (a) An executive agreement is an agreement b/w the US and a foreign country that is effective when signed by the President and the Head of the foreign nation

· If the document is titled an executive agreement, no senate ratification is required

· If the document is titled a treaty, senate ratification is required / not effective without it
· (b) No limit exists on the ability to use executive agreements for foreign policy commitments

· Anything that can be done by a treaty can be done by an executive agreement

· An executive agreement has never been struck down as unconstitutional or invalid
· (c) Executive agreements prevail over conflicting state law, but never over conflicting federal law or the Constitution
· The President’s War Powers

· The President has broad powers as Commander in Chief to use American troops in foreign countries

· Not once in all American history has the President’s use of American troops been declared unconstitutional

· Implied Acquiescence by Congress

· Congress may sometimes be found to have impliedly acquiesced in the President’s exercise of power in a certain area
· Where such acquiescence exists, this fact may be enough to tip the balance in favor of a finding that the president acted w/in the scope of constitutional authority 
· Dames & Moore (President’s Power To Suspend Claims w/ Congress. Author. in Foreign Affs)

· As part of the settlement of the hostage situation, President Carter took a number of actions affecting the claims of American creditors against Iran
· The action, which posed the difficult constitutional issue, was President Carter’s suspension of all contractual claims against Iran then pending in American courts; such claims were to be later arbitrated by an international tribunal
· The court found that claim suspension was WITHIN the President’s constitutional authority / the President has the power to suspend pending claims against foreign governments where such action is necessary to the resolution of a major foreign policy dispute and where Congress as acquiesced
· Relevant analysis comes from Youngstown / President’s suspension of claims of its citizens which are pending against foreign governments in US courts is somewhere near the top of the spectrum, falling into a broad Category #1
· IEEPA and Hostage Act indicate acceptance by Congress of a broad scope of presidential power in suspension of claims
· While Congress had never explicitly delegated to the President the power to suspend such claims, it had implicitly authorized that practice by a long history of acquiescing in similar presidential conduct
· Narrow holding( Not power to settle claims for ALL claims, even against foreign governments
· Just where such settlement or suspension is a necessary incident to the resolution of a major foreign policy dispute AND Congress has acquiesced in that type of presidential action
· Might even be in Category #2, but need to speak with one voice in foreign affairs bumps it up to a higher category 
· Pros and Cons of Executive Agreements (Implications of Dames & Moore)
· Pros

· President can’t act on these executive agreements without implicit Congressional authorization
· Therefore, Congress still plays a role / not problematic
· There is a modern need for flexible government action in regards to executive agreements
· In today’s world, President may need to act fast- do we want President to have to tell hostile nation holding hostages to wait until he has ratification by the Senate in order to make a valid agreement?
· Cons

· Encroachment on Senate’s power to ratify treaties 
· Divests them of the power to do so
· If executive agreements are the legal equivalents of treaties, they would superseded previous legislation
· This, in essence, allows the President to make law and strike down laws duly enacted by Congress
Executive Encroachment: The War on Terror
(Ex Parte Quirin, Hamdi v. Rumsfeld & Hamdan v. Rumsfeld)
· The President, Congress, and the War Power

· Congress( The power to “declare war” (Art 1, § 8, cl.11) & to raise and support armies and navies (Art. I, § 8, cl. 12 & 13)
· President( Authority as “commander-in-chief” of the armed forces (Art. 2, § 2)
· Writs of Habeas Corpus

· Entitles a person who has been imprisoned by the government to force the government to justify his detention 

· Affords a procedural right to a hearing to show why you shouldn’t be detained 
· The Constitution’s “Suspension Clause” (Art. 1, § 9, cl. 2) ( “The privilege of the writ of habeas corpus shall NOT be suspended, unless then in cases of rebellion or invasion the public safety may require it”

· Means that the Government can ONLY suspend the writ of habeas corpus to protect the public safety in times of invasion, or rebellion
· Since Article 1 delineates the power to Congress, we can infer it is Congress who has the authority to suspend the writ of habeas corpus

· Executive Discretion Over Detention and Trial During Wartime- Historical Precedents
· Ex Parte Milligan (Pres. Lincoln’s Susp. of Writ of HC Does Not Allow Him to Deny Fair Trial)
· The Court held that President Lincoln’s suspension of the writ of habeas corpus had NOT properly empowered him to try and convict before military tribunal citizens who had been detained prior to the war
· Suspension of the writ of habeas corpus requires legislative control 
· President Lincoln lacked power to use military tribunals to try American citizens who are accused of aiding the enemy / they need to be tried in a normal court of law with all the safeguards permitted to defendants under the Constitution

· Even in times of war, the rule of fist can NOT substitute for the rule of law
· Ex Parte Quirin (Sup. Ct Authorizes Trial of “Unlawful Combatants” By Military Tribunal)
· German nationals deposited by German submarine on US soil with explosives and instructions to destroy war facilities / purpose was to commit acts of sabotage
· FBI arrested them and President appointed a military commission (without a trial) to try them for offenses against the law of war / denied them access to the courts
· German nationals argued that they were entitled to be tried by the civil courts w/ safeguards of trial by jury / Government argues that they are enemy aliens who should be denied access
· The Court held that unlawful enemy combatants may be denied the right to a jury trial before civilian courts and instead be subject to trial before military tribunals

· Hamdi v. Rumsfeld (Sup. Ct. Holds that President’s Detainment of Citizen Enemy Combatant Okay)
· Hamdi, a US citizen, was captured while fighting against the US force in Afghanistan 

· US forces designated Hamdi an “enemy combatant” and held him in naval brigs in US
· Hamdi sought habeas relief / Government argued that Hamdi’s status as an “enemy combatant” justified holding him indefinitely without formal charges or proceedings
· The Court held that the government may detain citizens as “enemy combatants,” but due process demands that they be afforded a meaningful opportunity to contest the factual basis for the detention before a neutral decisionmaker
· Congress has specifically authorized the President’s acts of detention through the AUMF gives the President authority to use “all necessary and appropriate force” against persons associated with the Sept. 11, 2001 terrorist attacks) and the Non-Detention Act (passed by Congress in 1948, it says that no citizen should be detained by the US EXCEPT pursuant to an Act of Congress), and therefore the President’s actions fall under Category #1

· Implicit in the language of “force” under the AUMF is the military authority to detain people that you capture
· Souter’s Dissent( Hamdi’s detention is forbidden by the Non-Detention Act
· Congress mad a general rule in the Non-Detention Act that there can be NO detention without an act of Congress SPECIFICALLY authorizing it
· BUT, the AUMF is NOT a clear statement that detention is authorized
· The President can NOT act in Category #3
· The President might have some power in emergency circumstances, but that is limited / not the case here
· Thomas’ Dissent( The President’s decision that detention is necessary to protect the public should not be subjected to judicial second-guessing 
· The President might have inherent authority to detain, but we do not have to decide that question in this case because Congress has authorized the President’s power to detain
· Scalia’s Dissent( Writs of habeas corpus can only be suspended at times of rebellion an invasion by CONGRESS
· For the President to deny access of procedural safeguards, Congress MUST have suspended the writ and expressly taken away the right for these detainees to challenge their detention
· But here, the President has NO authority to take away this right and detain combatants because Congress has not suspended the writ (not through AUMF or anything)
· President Bush’s Opinion( The President has the power to act whether or not Congress has approved or disapproved of the President’s actions

· Bush believes that the President is at the APEX of his power for all 3 categories
· Hamdan v. Rumsfeld(Pres Lacks Power to Try Terrorist w/ Pro-Govt. Proced. w/out Cong Approval)
· Shortly after 9/11, President Bush issued an executive order (Nov. 13 Order) saying that if any non-citizen who the President determined is or was a member of Al Qaeda or a terrorist was to be tried for war crimes, that person should be tried by a “military commission”
· The procedures to be followed by such military commissions would give must less protection to defendants than they would get if they were tired by a court martial conducted under the rules set out in the Uniform Code of Military Justice (UCMJ) 
· Ex: The accused and his counsel could in certain circumstances be excluded form the proceeding / hearsay is admissible
· Hamdan was a citizen of Yemen who was captured in Afghanistan shortly after 9/11 by US military forces who were fighting with the Taliban
· The government asserted that Hamdan had served as Osama bin Laden’s “bodyguard and personal driver,” and that through this and other means Hamdan had assisted Al Qaeda in planning terrorist attacks including the 9/11 attacks
· Hamdan was held in Guantanamo Bay / petitioned for a writ of habeas corpus
· The core issue in the case was whether Hamdan could be tried by the use of very pro-government procedures before a “military commission” for the war crime of conspiracy to commit terrorist acts

· The Court held that Hamdan could NOT be tried by a military commission operating under the pro-government procedures announced in the President’s November 13 order
· The military commission convened to try Hamdan lacks power to proceed because its structure and procedures violate both the Uniform Code of Military Justice and the Geneva Convention / AUMF did NOT expand the President’s authority to convene military commissions
· Suggests that, especially in the controversial area of the President’s wartime powers, the Court will be reluctant to conclude that a vague or ambiguous Congressional statute constitutes implicit acquiescence in the President’s exercise of the authority in question

· If Congress wants to authorize the President to exercise a particular wartime power, it will have to confer that authority relatively EXPLICITLY

· Analysis of the “War on Terror” Opinions

· Does the AUMF (right “to use necessary and appropriate force”) authorize the President to…

· Indefinitely detain US citizens captured abroad?
· YES, for the duration of the conflict( Hamdi
· Indefinitely detain US citizens captured at home?

· NO, under Padilla & Hamdi
· Rumsfeld v. Padilla

· Padilla was arrested while unarmed at O’Hare Airport / accused of planning to detonate a bomb 

· Detained in the US / Petitioned for writ of habeas corpus

· BUT, filed writ in wrong jurisdiction, so court lacked jurisdiction to rule on the merits of his petition 
· Hamdi
· There is clearly 5 votes here to say that the authorization to use military force does NOT authorize the President to do what he did in Padilla / authorization to use force does NOT apply here
· Try foreign enemy combatants without court martial rights?

· NO( Hamdan
· The President has asserted this right, but according to Hamdan the authorization to use force does NOT confer this power

· The Geneva Convention and the UCMJ guarantee combatants certain safeguards and rights that the President can NOT violate
· Engage in domestic wiretapping without a warrant?

· NO( Hamdan
· The Court would find this power implausible, even in times of war
· Who Won the “War on Terror” Cases?

· Congress authorized detainment of enemy combatants caught on the battlefield through the AUMF, but can this detainment be for life?

· Congress may authorize the President to act, but they can NOT authorize him to take away individual rights

· Bush has argued that not only can Congress not interfere with his inherent power, but the Supreme Court cannot do so either / the Supreme Court has no authority to second-guess the President’s determination of who is or is not an enemy combatant

· BUT, Justice O’Connor and the majority rejected the President’s view in Hamdi
· BUT, the majority only afforded defendants like Hamdi with watered-down protections and minimal power to contest their detainment

· Many argue that the President won because of the result in both cases
· Hamdi

· The Court held that enemy combatants can be detained for the time of the conflict, without a trial or formal charges, as long as they are afforded minimal protections

· And, the government CAN detain them indefinitely until the end of the conflict 

· Basically, Hamdi only offered a water-downed process that is almost worthless to detainees

· Hamdan

· The Court held that the President could NOT try foreign combatants by military tribunal, but COULD do so if Congress authorized it

· BUT, in 2006, Congress authorized the President to do so in the Military Commissions Act
· Therefore, the President’s acts in the Hamdan case, trying enemy combatants by military tribunal, now falls under Category #1, in which the President acts with Congressional authorization and his power is at an APEX 

· Hamdan is now worthless
· ALTOGETHER( Power corrupts/ Sept. 11 did NOT suspend our Constitution 
Congressional Encroachment: The Legislative Process

(Non-Delegation, Executive Agencies, Presentment & Bicameralism
(INS v. Chada & Clinton v. New York)

· Executive Agencies( Violation of the Separation of Powers Doctrine?
· These agencies rule with the binding force of law to govern the acts of private individuals / adjudicate some disputes in a binding court as well
· The federal government employs 3 million people in executive agencies 
· Executive agencies effectively create a 4th branch of government, engaging in legislative and judicial acts too
· However, the Constitution does contemplate that some of the President’s executive powers will be delegated to other individuals or organizations 
· When the Constitution states that the “President shall take care that the laws are executed,” the Constitution assumes that the President will include actors other than the judiciary and Congress
· The Non-Delegation Doctrine

· Holds that Congress may NOT give away the legislative power vested in it by the Constitution

· Not explicit in the Constitution, but the Supreme Court has long held that Congress can NOT effectively give their power to make law to anyone else
· Congress is accountable at the ballot box 

· BUT, if Congress delegates its powers outside of its branch, then people who disagree with the enacted laws have no political recourse

· Prior to 1937, the Court enforced the Non-Delegation Doctrine

· Congress could not delegate its legislative powers, i.e. to federal regulatory agencies

· BUT, not one federal law has been struck down in this respect

· Doesn’t matter how broad the delegation is!
· Despite the Non-Delegation Doctrine, the Supreme Court has held that Congress CAN delegate lawmaking authority to executive officials as long as Congress provides an “intelligible principle” with which to guide the executive agency’s exercise of that authority 

· Under this general rule, Congress has upheld very sweeping delegations of Congressional lawmaking authority 
· Ex: Court upheld Congress’ delegation of authority to the FCC to grant radio licenses if supported by “public necessity and convenience”
· Why has the Court allowed Congress to give away its legislative authority to executive agencies, who are not held accountable at the ballot box?

· (1) It is not feasible for members of Congress to make EVERY decision regarding policy within its power

· (2) There may be some virtue in investing authority to act in persons who have great expertise in the particular area of regulation

· (3) It doesn’t make sense to require Congress to make EVERY regulatory decision because they can’t anticipate every question or change of circumstance that is going to arise with time

· (4) Most importantly, the distinction between legislative and executive power, which serves as the basis for the Non-Delegation doctrine, is VERY hard to distinguish

· How do you distinguish b/w making and enforcing law?

· The President’s Veto Power

· Article 1, § 7 gives the President the power to VETO any bill passed by Congress

· If the measure is vetoed, the veto can be overridden (and the measure enacted into law) only by a 2/3 vote in each house

· Separation of power issues:

· Can the President constitutionally be given a line-item veto?

· To what extent does the so-called “legislative veto” violate the President’s veto power?

· The Bicameralism & Presentment Clauses

· Bicameralism Requirement( Art. 1, § 1 and 7

· Requires that the legislative branch be divided into 2 houses, both of which must approve all legislation by majority vote

· Presentment Clause ( Art. 1, § 7, cl. 2)

· Requires that ALL legislation be presented to the President for his signature, so that he may have the opportunity to veto it
· This includes bills, orders, resolutions and votes
· “Legislative Vetos” and “Line-Item Vetos” are unconstitutional

· For Congress to act, there must always be bicameralism (passage by both House and Senate) and presentment (giving the bill to the President to sign or veto)
· The Legislative Veto

· The “legislative veto” is a device which enables Congress to monitor actions by the executive branch, including federal administrative agencies
· Typically, such a legislative veto provision is included as part of a congressional statute delegating certain powers to federal agencies
· If, after an agency takes a certain action, Congress disagrees, the veto provision in the original bills allows one or both houses to cancel that administrative action by means of a resolution
· The resolution is NOT presented to the President (as a statute must be), and the President does not receive the opportunity to veto it
· INS v. Chada (One-House Leg. Veto is Unconstit. b/c it Violates Presentment / Bicameralism)
· Congress delegated to the Attorney General, in the Immigration and Nationality Act, the authority to suspend deportation of aliens in certain situations (if alien is of good moral character and would suffer “extreme hardship” if deported)
· However, in order to retain some control over this delegated power, Congress reserved to itself a legislative veto over each decision by the Attorney General suspending deportation

· The veto could be exercised by a resolution passed by EITHER house within a certain time after the Attorney General’s decision to suspend deportation
· Chadha, the plaintiff, was one of several aliens as to whom the House of Representatives used its veto power to reverse the Attorney General’s suspension of deportation (House thought that Chadha and other aliens did not meet the suspension qualifications)
· The Supreme Court struck down the legislative veto as unconstitutional, because All exercises of LESIGLATIVE power MUST comply with the constitutional requirements of the Bicameralism and Presentment and the legislative veto FAILED to do so

· BUT, the real issue here is whether the House’s issuance of the legislative veto is an exercise of legislative power, which require bicameralism / presentment, or executive power, which does NOT require bicameralism / presentment
· Under Burger’s formalistic majority opinion, overruling of the Attorney General’s decision on a deportation matter did constitute the exercise of legislative power, since it had the “purpose and effect of altering the legal rights, duties, and relations of persons….outside the legislative branch”

· Consequently, Congress could reverse the Attorney General’s decision on a deportation matter only by passing a law, in the constitutionally prescribed manner (passage by both houses, presentment to President)
· The fact that the legislative veto mechanism may be a more efficient means of controlling administrative action is irrelevant
· White’s FUNCTIONALIST Dissent( The legislative veto here is a necessary CHECK on the unavoidably expanding power of the agencies, both executive and independent, as they engage in exercising authority delegated by Congress
· The legislative veto is NOT an offensive measure by Congress, trying to steal power form other branches, but a DEFENSIVE move to preserve some of its own powers that it has already given away
· We should permit the Constitution to be flexible on this issue if its use maximizes efficiency (and Constitution doesn’t expressly forbid the legislative veto)
· Implications of INS v. Chadha
· Significance( If Congress wants to reserve power to undo the action of an administrative agency, both houses will have to pass the same bill and present it to the President for a possible veto
· Without legislative vetos, Congress has less of an incentive to give broad delegations of their authority to executive agencies

· There are only 4 actions which the Constitution permits a single house to take, without possibility of presidential veto:

· (1) Power of Senate to initiate impeachments

· (2) Senate’s power to conduct trials on impeachment charges

· (3) Senate’s power over Presidential appointments

· (4) Senates power to ratify treaties
· In what other ways could Congress exercise control over executive agencies?

· (1) Enact a statute reversing the agency’s action

· But, this might not always be very effective because of Presidential veto or objection

· (2) Congress can use the power of the purse over funding

· Congress could tell an agency that if they are going to continue to regulate in this fashion, then Congress is going to cut their funding the following year

· This may end up being counter-productive though / create a game of chicken / may be no political will to cut off funds

· (3) Congress can exercise the power of oversight

· Call the agency head before the committee and place pressure on him to comply / grill him with questions

· (4) Congress could write statutes more specifically

· Instead of delegating the whole store to the executive branch, Congress could constrain the decision of executive actors so that there is a lesser likelihood of a decision to which Congress will disagree

· BUT, it’s difficult to predict in advance which delegation will be more problematic

· (5) Congress has the power of advise and consent over appointment

· Congress can shape the type of decisionmaking that will be done by executive officials by refusing to confirm those officials who Congress has reason to think won’t be amenable to their view of good public policy under the statute

· BUT, once that official is already in the position, this exercise doesn’t do much good
· The Line Item Veto

· The line item veto is the ability to veto a particular part of a bill (typically a single item of spending) rather than the entire bill

· In 1997, President Clinton became the first US President to receive this power from Congress
· Clinton v. New York (Line-Item Veto Violates Presentment / Bicameralism and is Unconstit.)
· The Line Item Veto Act allowed the president to sign an entire bill (containing multiple provisions) into law, then to “cancel” any individual spending or limited-tax-benefit item he wished, provided that he did so w/in 5 days after enactment

· The Act required the President to carefully consider any cancellations, making sure that each would reduce the deficit, not impair essential government functions, and not harm the national interest (i.e. the “intelligible principle” / very broad)
· At that point, the only way Congress could restore the vetoed item was re-enact it as a separate “disapproval bill,” which the President could again veto

· The net effect of the Act was to let the President plus 1/3 of Congress (the percentage necessary to uphold the president’s veto of the disapproval bill) veto any individual item of spending or limited tax benefit 
· When the President canceled a provision of the Balanced Budget Act that nullified a debt NY owed to the federal govt. as part of the Medicaid program and canceled a tax benefit to food processors that had been included in the Taxpayer Relief Act, parties sued

· The Court struck down the Line Item Veto Act because it violated the constitutional procedure by which a bill becomes a law under the Presentment Clause
· Under Steven’s formalistic majority opinion, the Line Item Veto Act failed to follow the Presentment clause’s method of enacting or repealing statutes

· The Presentment clause provides that after a bill has passed both houses of Congress, but before it has become a law, it must be presented to the President, and if he approves it, “he shall sign it, but if not he shall return it, with his objections, to that house in which it shall have originated, who shall…proceed to reconsider it”
· The process laid down in that clause was, the majority concluded, the ONLY way authorized in the Constitution to enact or repeal a bill

· The Line Item Veto Act failed to follow this procedure in at least 2 ways

· (1) The President’s “return” of the bill (his veto of it) occurred AFTER the bill had been signed into law, rather than before, as the Presentment clause requires

· (2) The Cancellation could apply to only PART of the bill, whereas the Presentment clause requires veto of the ENTIRE bill

· The net effect of the Act was to produce “truncated versions of…bills that passed both Houses of Congress” Stevens said
· The resulting bills were not the product of the “finely wrought” procedure that the Framers designed”

· If the act were valid, “it would authorize the president to create a different law- one whose text was not voted on by either House or Congress or presented to the President for signature”
· Scalia’s Dissent( This is just a case about DELEGATION, NOT separation of powers!

· Through the line-item veto, the President is simply exercising the discretion that Congress has conferred on him through delegation of authority to cancel a spending or tax item
· BUT, under class analysis, the Line Item Veto’s broad intelligible principle of guidance (requiring the President to carefully consider any cancellations, making sure that each would reduce the deficit, not impair essential government functions, and not harm the national interest) might be TOO broad

· Within 5 days provision also seems to short

· Multiple Bills as Solution to No Line Item Veto?

· One way in which Congress might achieve essentially the result it was trying for in the Line Item Veto Act would be to make sure that each item of federal spending is embodied in a separate bill- that way, the President could simply veto any item he wished by vetoing the bill that contained that item and only that item

· BUT, this approach would require literally thousands of spending bills per session, each of which would have to be separately produced, and separately voted on by Congress
Congressional Encroachment: Executive Officers
(Appointment & Removal, Bowsher v. Synar & Morrison v. Olson)
· The President’s Power of Appointment

· The Appointments Clause( Article II, § 2

· Provides that the President shall “nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors…Judges of the Supreme Court, and all other Officers of the United States. The Congress may by Law VEST the Appointment of such inferior officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments”
· Principal Officers / Officers of the United States
· The President, NOT Congress, is given the power to appoint principal officers / officers of the United States

· The President nominates a candidate, and the Senate must, as a constitutional matter, decide whether to approve the nomination

· As to such officers, Congress may NOT take away the President’s right of appointment

· Top-Level Federal Officers:
· Members of the Cabinet

· Ambassadors
· Federal Judges
· Lower-level Officers / Inferior Officers
· As to inferior officers, Congress has the right to limit the President’s right of appointment
· BUT, Congress can NOT make such appointments itself
· Congress may give the power of appointment to:

· (1) The President

· (2) The Judiciary / Courts of Law or

· (3) The Heads of Departments (i.e. Cabinet officials)(which indirectly brings appointments in this class within the President’s powers)
· Who is an inferior officer?

· Inferior officers are those who can be fired by officers of the United States

· Attorney General-> Officer

· Assistant Attorney General-> Inferior Officer

· Must be a subordinate official

· No Appointments by Congress

· Congress itself may not make any appointments of federal officials, whether “principal” or “inferior” 

· But, in the case of lower-level officials, Congress can prescribe the procedures by which the executive or judicial branch shall make appointments
· Ex: Congress can NOT give appointment power to the Speaker of the House
· Bucky v. Valeo
· Court invalidated the composition of the Federal Election Commission because the Act that created it provided that the majority of FEC’s members were to be appointed by the President Pro Tem of the Senate and the Speaker of the House
· BUT, FEC members were deemed “Officers of the United States,” and since Congress had no constitutional right to appoint such federal officers, the Commission as presently constituted was invalid
· Why is it Problematic to Cut the President Out of the Loop for Appointments of Inferior Officers?
· In theory, the President will have less control over the executive branch
· BUT, the President effective controls the appointment of inferior officials by appointing Heads of Departments
· The Removal Power
· The Constitution does NOT state whether and when the President, Congress, or both, may remove federal appointees and employees (except the power of impeachment)
· It’s been left to the Supreme Court to determine the extent of the President’s right to make such removals
· 2 Circumstances in which Power of Removal Becomes an Issue:

· (1) When Congress assigns itself the power to remove an official
· (2) When Congress limits the grounds on which the President is able to remove (i.e. can only fire official for certain reasons)
· Quasi-legislative and quasi-judicial officers

· Where a federal appointee holds a quasi-judicial or quasi-legislative role, Congress may LIMIT or completely BLOCK the President’s right of removal
· Humphrey’s Executor v. US
· The Court held that congressional control over the removal of quasi-legislative and quasi-judicial officials was necessary in order to preserve their independence from the executive branch

· The Court upheld the Federal Trade Commission Act, which limited the President’s right to remove federal trade commissioners
· Purely executive officers

· Under Myers v. United States, the rule seemed to be that if a purely executive officer had been appointed by the President, Congress may not limit the President’s right to remove that officer
· The Court held unconstitutional a legislative provision that a regional postmaster could not be removed by the President alone / had to be with the consent of the Senate
· BUT, under Morrison v. Olson, the Court changed the rule to be that Congress MAY limit the President’s right to remove even a purely executive officer, so long as the removal restrictions are not “of such a nature that they impede the President’s ability to perform his constitutional duty”
· Removal by Congress

· Bowsher v. Synar (Congress Can Not Reserve to Itself the Power to Remove Executive Officer)
· The Balanced Budget and Emergency Deficit Act attempted to reduce federal budget deficits by setting a “maximum deficit amount” for each fiscal year
· The size of the maximum allowable deficit was reduced each year, until it was to become zero in 1991
· In any year in which the deficit exceeded the maximum deficit amount, the Act required across-the-board cut s in federal spending to meet the targeted amount
· Act gave a key role to the COMPTROLLER GENERAL of the US in carrying out the automatic cut provisions
· The Comptroller was to review budget estimates given to him by 2 federal agencies and then submit to the President a report stating on a program-by-program basis how much needed to be cut

· The President was then required to issue an order mandating the reductions specified by the Comptroller

· Congress could then, by special legislation, reduce spending to eliminate the need for some or all of the cuts

· Congress reserved to ITSELF the right to remove the Comptroller General from office, as removal of the Comptroller could be achieved only though impeachment or joint resolution of Congress, subject to a presidential veto

· Congressman Synar challenged the act, claiming that the Comptroller was an executive officer

· But, is the power to spend money an executive function or a legislative function?

· Burger’s majority( EXECUTIVE

· Comptroller must exercise his judgment as to the budgetary facts / must interpret the Act in deciding which budget cuts are required

· Dissent( LEGISLATIVE

· The decision to spend money / make budgetary decisions is a policy question

· Whether or not to spend money on certain programs under the budget affects the legal rights and status of many people

· The Court held that Congress can NOT reserve for itself the power of removal of an officer charged with the EXECUTION of the laws, except for impeachment

· (1) The Act uses the Comptroller’s “executive powers”

· (2) Executive powers may not be vested by Congress in itself or its agents, because Congress is limited to legislative rather than executive functions

· (3) Because Congress can remove the Comptroller, he is an agent of Congress, therefore

· (4) The Comptroller may not constitutionally exercise the executive powers given to him in the Act and

· (5) The Act’s automatic budget reduction mechanism, which is based on the Comptroller’s exercise of his executive powers, must be invalidated

· Basically, the retention by Congress of the right to remove an executive officer for certain specified types of cause converts that officer into an agent of Congress
· To permit the execution of the laws to be vested in an officer answerable only to Congress would, in practical terms, reserve in Congress control over the execution of the laws

· The Constitution does NOT contemplate an active role for Congress in the supervision of officers charged with the execution of the law it enacts

· BUT, the Constitution explicitly provides for removal of Officers of the US by Congress ONLY UPON impeachment by the House and conviction by the Senate
· Justice Stevens’ Concurrence( The Comptroller is an agent of Congress, but it is not Congress’ right to remove him that made him such
· Rather, it is the fact that the bulk of his duties are directed at, and for the benefit of, Congress instead of the executive branch

· White’s Dissent( Congress could not easily remove the Comptroller General!

· Congress has to pass a joint resolution to remove the Comptroller, subject to a presidential veto, therefore there Is no threat to separation of powers
· Implications of Chada & Bowsher
· Both are formalistic opinions about separation of powers

· They both concern congressional attempts to assert control over actions by persons outside of Congress
· Both cases stand for the proposition that Congress can NOT reserve power to itself unless  Congress strictly follows the Constitutional provisions guiding that  power

· The proposition that Congress is NOT supposed to engage in functions besides the legislative one has a strong constitutional pedigree
· Morrison v. Olson(Cong Can Limit Presidnt’s Removal of Exec Offfcr if Doesn’t Burden Const Duty)
· The Ethics in Government Act provided for the appointment of an independent counsel, as needed, by a 3 judge Special Division of the US Court of Appeals for the District of Columbia (Court of Law)
· The function of the independent counsel was to investigate and prosecute high-level government officials who were suspected of breaking federal criminal laws
· An independent counsel could e appointed only a the request of the Attorney General and could be removed only by the Attorney General, for good cause, or by Congress, through impeachment
· Subpoenaed Olson claimed that Act was unconstitutional b/c is not appointed by the President, not removable at will by the Attorney General or the President, and was independent from the President (all violating separation of powers)
· The Court held that neither the appointments or removal provisions nor the act taken as a whole so restricted the President’s powers as to violate the separation of powers principle
· Vesting the appointment of the independent counsel in the judiciary does NOT violate the appointments clause b/c the independent counsel is an inferior officer 

· Attorney General can remove independent counsel (suggesting inferiority)
· Independent counsel has limited duties, tenure (job expires when investigation terminates) and jurisdiction (can only investigate certain things)
· The “for good cause” removal power of the Attorney General removal clause does NOT impermissibly interfere with the President’s constitutional duties to make sure that the laws are faithfully executed
· Even though independent counsel is an executive officer, the court re-characterizes the inquiry from Myers/Humphrey distinction to “does the removal provision impermissibly interfere with the president’s constitutional duties to make sure that laws are faithfully executed?”
· Court says NO b/c the Act keeps the power to terminate within the executive branch (Attorney General) and the good cause provision does not burden the President’s ability to control or supervise the independent counsel, an executive officer, in the performance of his statutory duties
· The Ethics in Government Act does NOT violate separation of powers, as it gives the executive branch sufficient control over the independent counsel to render the President able to perform his constitutional duty to ensure faithful execution of the laws
· Stands for the proposition that the Executive Branch may be deprived of the power to appoint, and the untrammeled power to remove, an “inferior officer,” even where the appointment relates to purely executive powers (this might not apply to principal officers though)
· Scalia’s Dissent( As the independent counsel performs an executive function, the President should have COMPLETE control over the independent counsel in the performance of his or her duties and therefore this act should be held unconstitutional
· The independent counsel is a SUPERIOR officer (she is subordinate to no one!) and therefore the power of appointment is vested w/ the President
· The Constitution says that “the executive power shall be vested in a President of the United States,” meaning that all the President must have full, unfettered control over the executive branch (this is called the Unitary Executive Theory)
· Even if practical effects should be taken into consideration, we should still find this act unconstitutional b/c it won’t work (predicted the future)
Congressional Encroachment: Executive Privileges
(Executive Privilege( US v. Nixon / Presidential Civil Immunity( Fitzgerald / Clinton v. Jones)
· Executive Privilege
· Executive privilege is asserted to say that certain communications b/w the President and high-ranking government officials should NOT be disclosed

· In Nixon, the Court recognized in general terms a constitutionally-based doctrine of executive privilege, but held that the privilege was only a QUALIFIED one, which was overcome on the facts of Nixon by the needs of a pending criminal investigation

· Executive privilege protects presidential papers and conversations, but such privilege must yield to overriding needs to the information
· Untied States v. Nixon (Presid. Does Not Have Absolute Privilege Against Judicial Subpoenas)
· During the 1972 presidential campaign, Democratic National Headquarters in the Watergate Hotel was burglarized

· Investigation of the burglary revealed White House involvement, and several Nixon associates were indicted  on charges of conspiracy to obstruct justice and other offenses

· The indictments named President Nixon himself as an unindicted co-conspirator

· The District Court hearing the case issued a subpoena for audio tapes and documents related to meetings b/w Nixon and others

· Nixon produced edited versions of those materials, then moved to quash the subpoena, claiming executive privilege

· Nixon argued that it was critical to maintain the confidentiality of the President’s communication, and that separation of powers prohibited the judicial branch from evaluating privilege claims and forcing the executive to produce some communications

· The Court held that although the President has a general executive privilege, the President does NOT enjoy an ABSOLUTE generalized privilege which would allow him to shied all communications from a subpoena in a criminal proceeding

· Court, Not President, Decides
· Separation of powers doctrine does NOT preclude judicial review of President’s claim of executive privilege 

· According to Marbury, it is emphatically the province of the Court to say what the law is”

· Privilege Exists
· There is a presumptive executive privilege that protects the President’s communications to ensure that the President gets candid advice fro him advisors
· Privilege Only Qualified
· BUT, it’s NOT an absolute privilege!

· Rather, executive privilege is a qualified privilege that is rebuttable if there is countervailing evidence in disclosure

· Balancing Test 

· We must consider the interest in disclosure against the president’s interest in confidentiality
· If the interest in disclosure outweighs the interest in confidentiality, then the President’s assertion will fail

· Duty of Trial Court

· The need for confidentiality in presidential communications is important, but it does NOT outweigh the constitutional duty of the judicial branch to do justice in criminal prosecutions, especially where the information will be protected by in camera review

· The fair administration of justice would be severely impaired by a generalized presidential privilege, whereas it is unlikely that advisors would temper their remarks to the President based on the slim chance that the contents of their conversation might be later subpoenaed 
· The need for evidence in a criminal trial outweighs executive privilege

· Civil Immunity

· Nixon v. Fitzgerald (President Has Absolute Immunity From Civil Liability for Official Acts)

· The Court held that the President has an absolute immunity from CIVIL liability for any official act done while carrying out the presidency, at least where Congress has not expressly provided otherwise by statute
· Since there is no constitutional provision saying that the President is immune from civil suits for his official actions, the Court based its decision on 2 issues:

· (1) CHILL DISCRETION
· If the President doesn’t have civil immunity for his official actions, might be unduly cautious in his duties
· (2) DISTRACTION

· Might sap up the President’s energy and job in running the country if we opened up the floodgates / allowed people to sue President for his official actions


· White’s Dissent( This puts the President above the law!

· Clinton v. Jones (No Absolute Civil Immunity for President’s Actions Taken Before Office) 

· Paula Jones filed a civil lawsuit for private damages against President Clinton while he was in office

· Jones claimed that while she was employed by the state of Arkansas and Clinton was Governor of Arkansas, Clinton made illegal sexual advances at her

· Clinton argued that he should have “temporary immunity,” to last while he is in office, against virtually all civil litigation arising out of events that occurred before he took office

· The Court held that there was NO immunity, not even qualified immunity, for acts that the President takes that are completely unrelated to the carrying out of his job (i.e. unofficial acts)

· Why should we give the President immunity from civil suits for nonofficial action?

· PRO-IMMUNITY

· Permitting the judicial branch to oversee executive actions will have a tremendous effect n the ability of the President to carry out his responsibilities / convey too much power

· The Executive branch concentrates its power in just ONE person!

· Clinton is not asking for permanent immunity, just a STAY of the proceedings until his office expires

· AGAINST-IMMUNITY

· The Court has long overseen actions of the President through judicial review
· Judicial review / allowing the case to proceed will not unduly undermine the ability of the executive branch to function

· While the office of the President is demanding, important, and time-consuming, separation of powers does NOT bar the judiciary from compelling the President to defend the suit against him

· Breyer’s Concurrence( The President should be able to present to the court his need for postponement in cases like this one
· Did the Court get it right in Clinton v. Jones?
· One concern raised was that sitting Presidents would be deluged w/ politically motivated, harassing, and frivolous civil lawsuits, and that in the aggregate, those suits would impose a significant burden on President’s  ability to perform his duties
· In response, the Court said that dismissals on the pleadings and summary judgment will eliminate most frivolous litigation, including sanctions against parties who bring such suits as a safeguard
· BUT, a few years later, Monica Lewinsky scandal happened, leading to the House impeachments which took a large chunk of President Clinton’s time w/ a large price tag for the country as a result of Kenneth Star’s investigation
· Thus, in the short term, the Court in Clinton v. Jones seems just plain wrong about the ability of such a suit to distract the President, because the civil suit really did

