CON LAW OUTLINE: SP 06
JUDICIAL REVIEW: is the power of the judiciary to invalidate the decisions of the branches of government
-Marbury v. Madison: Established federal judicial review power over federal legislation

-Martin v. Hunter’s Lessee: Established judicial review over state legislation + SC review over state courts

Marbury v. Madison

-Marbury was appointed a justice of the peace in DC during the last days of John Adam’s presidency -> Jefferson ordered Madison to cancel the appointments -> Marbury invoked an act of Congress and sued for his job (in the Supreme Court)

-Does Marbury have a right to his appointment? Yes -If he has a right, is there a remedy at law to realize it? Yes


-denial of such a commission is a violation of the law

-If there is a remedy, is it one that can issue from the Supreme Court? No

-when the constitution conflicts with an act of the legislature, the act of the legislature is invalid

-is the legislature does something that courts forbid, then the courts must strike it down.

The SC had no legitimate jurisdiction over the matter, so the SC was unable to provide Marbury with his remedy -> Judicial power extends to all cases arising under the Constitution 

-Writ of Mandamus / Mandamus: means “we order”, is a court order directing someone, most frequently a government official, to perform a specified act. 

-Appellate Jurisdiction: refers to matters which a court can hear after being ruled on by another court.

-Original Jurisdiction: The court in which a matter must first be filed.


-Constitution: Gives original jurisdiction to the US SC in cases which affect ambassadors, public ministers, consuls, and to those in which the state is a party

Martin v. Hunter’s Lessee

-Fairfax died and left his property to Martin, an English citizen -> Virginia claimed the property and transferred it to Hunter -> Hunter files a notice of ejectment against Martin, Martin refused to leave

-Does the appellate power of the SC extend to the Virginia courts? Using the constitution, Justice Story affirmed the US SC’s power to override state courts to secure a uniform system of law and to fulfill the mandate of the Supremacy Clause. 

-Judiciary Act of 1789 which confers appellate jurisdiction to the US SC over the state’s highest court is constitutional -> Article III: the judicial power of the US is vested in one supreme court

-all of the judicial power must be vested in the judicial branch [Congress cannot single out certain types of cases
-power will extend to all cases enumerated in the constitution [original or appellate jurisdiction]


-US SC’s appellate jurisdiction power is NOT limited by the constitution [Article III] 

Cohens v. Virginia: US SC has appellate jurisdiction over criminal cases as well

Judicially imposed limits on the exercise of the judicial review power: the “POLITICAL QUESTION” doctrine

The Apportionment Thicket: massive population shifts from rural areas to urban centers following WWII


-some urban centers had 25x the population as rural centers, yet representation remained static [some claimed that their votes were now worth 1/25 of the others] -> various law suits arose


-Colegrove v. Green: Frankfurter: state’s apportionment schemes are a “political thicket” without standards for adjudication and should not be regulated by the court-> this is a political question (no basis for relief) -> court lacks subject matter jurisdiction

Luther v. Borden: All cases arising under the Guaranty clause [the US guarantees every state a republican form of government] are nonjusticiable political Qs -> is a matter for the political branches to resolve 

Baker v. Carr

-P sought an injunction prohibiting elections under the current apportionment scheme -> P: deprivation of federal constitutional rights -> 14th Amendment: Equal Protection: my vote should count equally!

-just because a suit seeks protection of a political right does not mean that it is a political question
-apportionment cases are premised upon Guaranty Clause of Constitution (a fundamentally political Q)


-Guaranty Clause is NOT implicated: it is the relationship between the judiciary and the coordinate branches of the government that gives rise to political question (not the relationship between the court and the states)


-political Q is a separation of powers - > decided on a case-by-case basis


-foreign relations are NOT automatically a political Q


-Validity of Enactments: Coleman v. Miller: Political Q is a doctrine to promote order

-6 factors [1-2 = judicial function, 3-6 = deference to other branches of government]

1) a textually demonstrable commitment of the issue to a coordinate political department; 

2) or a lack of judicially discoverable and manageable standards for resolving it; 

3) or the impossibility of deciding without an initial policy determination of a kind clearly for non-judicial discretion; 

4) or the impossibility of a court's undertaking independent resolution without expressing lack of respect due coordinate branches of government; 

5) or an unusual need for unquestioning adherence to a political decision already made; 

6) or the potentiality of embarrassment from multifarious pronouncements by various departments on one question.

-unless one of these 6 apply, the case is not a political Q.

-is the case at bar a political Q? YES -> issue deals with: consistency of state action with the federal constitution 

CONCUR: no other recourse outside of the federal courts, therefore SC is obligated to hear the case. 

DISSENT (Frankfurter): this decision ignores precedent dealing with the relationship between population and legislative representation

-this decision will undermine the court’s authority / public confidence (i.e. our decision will be ignored by the state legislature)

-there is a deprivation of political influence -> means: government being rendered un-republican. This is a Guaranty clause issue!

-Appellants: we want our votes to count equally -> no defined standard to judge this request by

-Frankfurter: primarily concerned with the court’s loss of credibility should the verdict be ignored

Powell v. McCormack: House refused to seat congressman: court rejected argument that this was a political Q (apply #1 of Brennan’s test)

Reynolds v. Sims: legislators represent the # of people, not area of space -> standard: each person’s vote should count the same

Davis v. Bandemer:

FOREIGN AFFAIRS AND POLITCAL QUESTIONS
-Carter announced that he was going to recognize the Chinese government - withdrew from the Mutual Defense Treaty -> Sen. Goldwater files suit: President has no unilateral power to abrogate treaties!

Goldwater v. Carter -> Vacated – remand to District court with instructions to dismiss

Powell: Dismiss the complaint because “not ripe for judicial review” (i.e. can only come to the courts as a last resort) -> congress / president have taken no steps to resolve the issue -> have not reached irreconcilable positions -> only when this occurs should the court step in and create the one uniform constitutional interpretation

Rehnquist: This is a political Q and therefore is nonjusticiable -> constitution is SILENT on congress’s role of the cancellation of a treaty with a foreign power -> because of this absence, the case must be controlled by political standards
Brennan Dissent: decision-making authority must be resolved as a matter of constitutional law [NOT political discretion] and thus the case should be heard (President did not exceed his authority)

Nixon v. US

-P, a corrupt judge, would not resign, so while in prison he continued to receive judicial pay -> P was impeached by the senate under Impeachment Rule XI -> constitutional authority to the senate to “try” all impeachments -> Rule prohibits the entire senate from taking part (P says this is unconstitutional)

-Court: Issue is nonjusticiable -> Issue is nonjusticiable (i.e. involves a political Q) when: there is a constitutional commitment to another political department 
-Regarding impeachment: “Senate shall have the sole power to try all impeachments”

-P: the word “Try”: means additional requirements: must be in the nature of a judicial trial -> Court: no

-2 reasons why the judiciary was NOT chosen to have a role in impeachments:


1) there would most likely be a criminal trial – framers did not want two concurrent trails in which bias could occur


2) Checks and balances: the only check on the judicial system is legislature -> nonsensical to place final reviewing power back into the hands of the judiciary 

-Does the Senate have too much power with the Impeachment Clause? No – 2 safeguards



1) Process is divided (House has power to accuse, Senate given the right to judge)


2) 2/3 supermajority requirement 

Concur (Stevens): easy issue: Framers gave impeachment powers to the legislative branch, end of story.

Concur (White, Blackmun) -> this issue SHOULD BE justiciable! -> Senate should not have unreviewable discretion


-why concur? Because senate fulfilled its obligation to “try” petitioner -> Court has an obligation to review the constitutionality of legislative acts -> should NOT be abandoned because of the word “sole”

-Impeachment is a potential tool of “legislative dominance” -> should NOT be immune to judicial review 

-Senate can control the judiciary with impeachment (a good thing), judicial review would merely ensure that the Senate adhered to a minimal set of standards
-“Try” IS a judicially manageable standard -> meant it in its legal sense!

Concur (Souter): Political Q doctrine: is a function of separation of powers -> requires a case-by-case analysis -> extreme occasions can require a judicial review of a political issue

-Nixon: Breathed life back into the political Q doctrine: Congress may make constitutional law (i.e. make judgments about scope / meaning about authorized duties)
-Bush v. Gore: Court did NOT invoke the political Q doctrine
-Florida SC ordered all ballots to be manually recounted -> US SC reversed the decision -> no uniform standards for accepting / rejecting ballots -> NO guarantees of equal treatment

Dissent: is not a political Q: no preeminent legal concern here -> is of POLITICAL importance -> Electoral Count Act: If states attempt to resolve dispute (and fail), CONGRESS is authorized to resolve remaining disputes -> Congress (a political body) expresses the will of the people more accurately than the court does
LIMITATIONS ON JUDICIAL REVIEW
-Article III: “case-or-controversy” requirement: limits the variety of disputes that the federal courts can hear

-Congressional Control of the Supreme Court Appellate Jurisdiction: the “Exceptions” Clause
-original jurisdiction: jurisdiction to adjudicate cases in the first instance (i.e. before any other court)

-appellate jurisdiction: can be restricted by congress -> but how much power does congress have to restrict appellate jurisdiction?

Ex Parte McCardle

-McCardle was thrown in jail for writing editorials sympathetic to the Southern Cause during reconstruction -statute: Allowed for appeal to the US SC (gave SC appellate jurisdiction) -> Congress repealed portion of statute that conferred appellate jurisdiction
-US SC upheld Congressional right to withdraw appellate jurisdiction over a pending case

-Appellate jurisdiction was NOT originally derived from Congress (is constitutionally granted) -> Congress retains power to regulate it, however (Congress has the power to do this -> court has no jurisdiction)
Constitutional and Policy Limitations

A. The Case or Controversy Requirement (Article III): prohibits the federal court from giving advisory opinions on constitutional matters -> can only decide “flesh and blood” controversies -> cannot “reach out” and resolve an issue before it comes to court -> why? So that the court is adequately informed on the consequences of an action before rendering a decision

-Ensures that: judicial will not be able to 1) enact generalized legislative edicts or 2) carry out the day to day executive tasks of government

Muskrat v. United States
-Federal laws: 1904 and 1906: attempted to enlarge the # of Indians who would share in the property -> Muskrat brought suit to determine constitutionality of 1904 / 1906 acts

-Does the court have jurisdiction to hear the proceeding? NO -> the lines of Separation of Powers prevents the judiciary from operating in an advisory role -> cannot be called on to provide an opinion
-“judicial power”: the power to pronounce judgment -> this power is limited to “cases” or “controversies”


-Case: suit instituted according to the regular course of judicial procedure


-“cases and controversies”: the intended claims of litigants brought before courts for determination by regular proceedings -> if judicial power can act upon it, it is a case

-power ONLY when case arises between adverse litigants -> Yes, the US may be a litigant here, but there is NO interest adverse to the claimants 

-Article III: US SC must not give advisory opinions -State supreme courts, however, can give advisory opinions

Taxpayer and Citizen Standing: The Ideological Plaintiff and the Requirement of Injury in Fact

-taxpayer suits: P claims to be a taxpayer who has been injured because the government has spent funds in a way that violates the law

Massachusetts v. Mellon / Frothingham v. Mellon
-Both cases challenge the constitutionality of the Maternity Act: deals with apportionment of federal tax funds

-Mass. case: P’s rights / powers as a state have been usurped -Froth. Case: -P: I’m a taxpayer, and this statute takes my property without due process
-Massachusetts v. Melon: presents no justiciable controversy -> complaint: this is a usurpation of reserved state power without consent  -> court: this is a political question: we cannot adjudicate on this


-cannot adjudicate on abstract questions of political power

-state cannot initiate judicial proceedings to protect citizens of the US from the operation of US statutes -> not the state’s duty to protect the rights of its citizens in respect to their relation with the federal government 
-Frothingham v. Mellon -> Court: there is no precedent establishing a citizen’s ability to sue the federal government on the basis that taxation is improper -> can do so in a municipality -> but in the federal government: the individual’s interest is so small -> no basis for appeal to the judiciary 

-court cannot annul acts of Congress on the sole grounds that they are unconstitutional -> can only be considered when a justiciable issue is presented, i.e. a direct injury -> THEN the power is applicable to the controversy 

-General Rule established by this case: general taxpayer barred from challenging federal action

-State tax payers can initiate suits against state statutes (declaring that they are unconstitutional) -> why? On the state level the individual represents a more significant part of total revenues 

Simon v. Eastern Kentucky Welfare Rights Org. -> Indigents cannot bring suit against IRS for policies that offer favorable tax treatment to nonprofit hospitals that ONLY allow ER service

-Court: hospital is not named as a D -> there is no injury -> no case or controversy [only speculation that IRS policy causes harm to indigents]

Concur (Brennan): the claimed injury then? Injury to beneficial interest (injury to their “ability” to receive services”) – this is not a claim

Lujan v. Defenders of Wildlife

-Secretary: obligations to ESA do not apply in foreign nations -> P: seeking a declaratory judgment that interpretation is in error -Secretary of the Interior interpreted the Endangered Species Act to apply only to actions within the US -> issue: do Ps have standing to seek judicial review?

-Constitutional minimum for standing:

1) P must have suffered an “injury in fact” -> an invasion of a legally protected interest which is:

a) concrete and particularized -> standing requires: a factual showing of a perceptible harm

b) actual and imminent, NOT conjectural or hypothetical

2) Must be a casual connection between the injury and the conduct complained of - must be traceable to the D
3) must be “likely”, not merely “speculative”, that the injury will be redressed by a favorable decision

-burden is on P to show facts to show that court’s actions will produce causation and permit redressability
-Court: desire to observe an animal species IS a ground for standing! -> BUT P must show: that he himself has been injured -> therefore has to show: injury to animals and self

-National Wildlife Federation decision: for there to be injury to the P from environmental damage the P must use the affected area (and not the area in the “rough vicinity” of it)

-redressability: unclear that if the court ordered relief against the secretary that any redress of injury would occur
-Procedural injury: “right” to have executive observe the law satisfies injury-in-fact req. [citizen suit provision]


 
-court: we reject this: vindicating public interest is the job of CONGRESS and the EXECUTIVE -> if court was given this power: would transfer the chief executive’s duty to “take care that the laws be faithfully executed” to the courts (SOP!)


-court: no concrete interest of P harmed, no concrete injury suffered by many persons

Concur (Kennedy / Souter) -> is not reasonable to assume that Ps will be using sites on a regular basis nor have they visited since the projects commenced -> under different circumstances, nexus theory might be appropriate.

Concur (Stevens)

-ESA does not apply to American activities in foreign countries, however:

1) Injury requirement was satisfied: Ps have visited habitat, plan to return -> therefore there is standing

2) Redressability: Foreign governments would probably alter projects if the US threatened to withdraw funds

Dissent: (Blackmun and O’Connor)

-P will soon return to project sites, satisfying “actual / imminent” injury standard

-many environmental injuries cause harm DISTANT from the area immediately affected -> Ps failure to use precise / exact site of damage does not mean that Ps cannot show injury

- Procedural Injury:


-“injury in fact” requirement is satisfied by congressional conferral

-SOP concern: WITHOUT judicial enforcement the power is placed in the hands of congress

State of standing law after Lujan - this case: injury turns on assessment of Ps future behavior, most focus on existing past damage to P

Raines v. Byrd -> members of congress brought suit challenging the constitutionality of the line item veto act - Court: lack STANDING -> claim was based on: a loss of political power, not any private right

-Coleman v. Miller: state legislators had standing to challenge the validity of the PROCESS used to resolve a tie legislative vote ->i.e. voted to defeat an act, but act was put into effect anyway -> i.e. they nullified our votes! Vs. Raines: votes were given full effect, we just lost (wasn’t that our votes weren’t counted)

Clinton v. NY: Ps had standing to challenge line item veto act -> -lost a bargaining chip sufficient to constitute concrete economic injury to satisfy Art. III -> had a concrete personal stake (unlike the Ps in Raines)

Friends of the Earth, Inc. v. Laidlaw Environmental Services
 -suit for violation of a NPDES permit (EPA issued) may be brought by “any citizen” 
-US SC: Claim does not become moot even though D comes into compliance after the start of litigation 


-civil penalties CAN serve as a deterrence to future violations

-standing: relevant showing is not injury to the environment but injury to the P (river smells funny, etc.)

-this case vs. Lujan: here: discharges DIRECTLY affect recreational, etc. interests

LA v. Lyons: P lacks standing to seek injunction against police chokehold policy -> why? did not face a “realistic threat from the policy” -> subjective apprehensions do not support standing

-D: even so, no redressability -> court: civil penalties have a deterrence effect -> here: penalties carry a deterring effect that will make it likely that penalties would redress FOE’s injuries
-Steel Co.: citizens cannot initiate suit for wholly past violations -> this case: violations were ongoing at the time that suit was initiated 

Concur (Kennedy): use of public fines by private litigants and the delegation of executive power -> is this permissible given the responsibilities committed to the executive by Article II? 

Dissent (Scalia, Thomas)

-Injury in fact: affidavits only show “concern” and “belief” -> does not satisfy burden of “concrete and particularized” injury -> Ps have burden of showing a specific injury, and have not shown this
-Redressability: seek remedy for past violations that will be paid to the US -> Steel Co: such remedies do not = redressability

- Lisa R.S. v. Richard D: relief needs to be specifically tailored to the injury [cannot be an incidental benefit] -relief against prospective harm is traditionally afforded by way of injunction [not generalized damages]

-Deterrent effect is speculative as a matter of fact -> decision must be “likely” to redress injury
-Permitting citizens to pursue civil penalties payable to the government = giving citizens the function of enforcing the law

-Laidlaw: allows citizens near sources of pollution to sue without demonstrating observable impact of the illegal acts [Fear alone of harm is not sufficient to establish standing, must be more than speculation]

Mootness-Standing Intersection: the impact of Laidlaw
-the requisite personal interest that must exist at the beginning of litigation (standing) must continue throughout the existence (mootness) -> to establish mootness: P must show that D’s actions could NEVER occur again

THIRD PARTY STANDING: RAISING THE RIGHTS OF OTHERS

Elk Grove Unified School Dist. Newdow

-US Court of Appeals: “under God” is an unconstitutional establishment of religion -> US SC: REVERSED!

-father who brought action lacked standing -> -even if within Article III, can pass on the issue -> Prudential Standing: judicially self-imposed limits on jurisdiction
-federal courts should not be involved with domestic relations (state court issue) -> nothing done by the school board impairs father’s ability to instruct on religious views -> therefore lacks prudential standing
-federal judges are unelected, should use prudential limits of power -> rarely use power to make constitutional pronouncements when matters of great national significance are at stake

Dissent: School district pledge infringes on right to expose daughter to his religious views -> daughter is not the SOURCE of the standing, the RELATIONSHIP provides the standing

Kowalski v. Tesmer: attorneys lack 3rd part standing to bring an action on behalf of hypothetical future clients ->Attorneys can assert 3rd party standing of existing clients - 2 requisites for asserting 3rd party standing


1) party has a “close relationship” with party whose rights are being asserted 


2) there exists a hindrance to the possessor’s ability to protect own interests.

THE TIMING LIMITATION: WHEN CAN CONSTITUTIONAL LITIGATION BE BROUGHT?

A. MOOTNESS AND THE TIMING OF JUDICIAL REVIEW -> When an issue that has provoked litigation has been resolved by events, the court may refuse to decide the case -> mootness 
DeFunis v. Odegaard
-P applied to law school -> didn’t get in -> sued for admissions ->  P was a third year student when case cert was granted -> does this make the case moot?

-if federal court decides the Q it cannot affect the rights of the litigants before them -> but if there was a great public interest, the case would not be moot

-legal determination is no longer required to compel the result [is not a class action suit!] -> therefore the controversy is no longer definite and concrete 

-yes, there is a public interest in having the matter settled -> however, P will never be required to apply to law school again -> no chance of repetition 

Dissent: P may very well have to apply again if he fails / illness, etc. -> therefore case is not moot

-public interest! Resolve this issue now after all the litigation that has occurred thus far … 

Roe v. Wade 

-usual rule: actual controversy must exist at stages of appellate or certiorari review -> -D: Roe’s case is moot because she is no longer pregnant - exception: human gestation period is so short, cannot make a case moot -> therefore a justification for non mootness

Sosna v. Iowa: case went moot for P -> US SC: class status was sufficient to satisfy Article III


-once a party has been named class action, the party can continue to represent the class even if the case becomes moot to that party

CH. 2 NATIONAL POWERS AND FEDERALISM -> state dominance v. federal government
-Framers: we will provide the federal government with specified powers, the remaining powers will be left to state authority -> 10th Amendment: powers not mentioned in the C are left to the states

The Nature of Federal Power

McCulloch v. Maryland

-Congress created the 2nd Bank of the US -> Maryland Legislature: Tax placed on federal banks -> 2nd Bank ignored this statute -> action of debt brought on behalf of the State of Maryland

1) Does Congress have the power to incorporate a bank? YES


-federal government is a government for the people -> is made up of enumerated powers -> federal law is supreme [Marshall uses the 10th Amendment to argue implied powers]

-Creation of bank / corporation is NOT an enumerated power -> however, Constitution is a rough outline only, not a legal document prescribing every governmental capacity available -> -Many powers are explicitly labeled: taxation, war power, etc. -> also entrusted with the power of execution [i.e. the power to facilitate the enumerated powers]

-government has the right to an act then the government has the right to select the means to accomplish that act
-Constitution (on the carrying out of the enumerated powers) Art. I Sxn. 8: “all laws which shall be necessary and proper, for carrying into execution the foregoing powers”

-US SC: Doesn’t mean LCD necessity, but whatever is convenient or useful to accomplish the goal



-Congress doesn’t only have to do that which is most direct and simple -> has discretion
2) Can Maryland tax the Federal Bank? -> Yes, the power of taxation is of vital importance, BUT -> taxation power cannot violate the terms of the C -> US SC: Supremacy [cannot destroy that which is federal and constitutional] -> Bank is constitutionally legit -> cannot employ state taxes to destroy it

-US SC: state cannot tax an entity created by all of the people [cannot assert control over a body with no representation]

US Term Limits v. Thorton
-US SC struck down an amendment to Arkansas State Constitution that set a term limit for state senators -> such “state-imposed restriction” is contrary to the democracy described in the C -> in other words: States have no power respecting the federal government unless the C delegates them. 

Concur (Kennedy):  here exists a federal right of citizenship with which the states cannot interfere. 

Dissent (Thomas): states can exercise all powers that the C does not expressly withhold. 




The Nature of Federal Power

Jinks v. Richland County

-US SC rejected the contention that Congress had exceeded its power under the Necessary and Proper Clause [by extending state statute of limitations for supplemental jurisdiction claims with 1367(d)] -> P: this act is invalid because it was not within the enumerated powers of Congress

-Though not specifically made reference too in the enumerated powers, 1367(d) is necessary and proper for the execution of Congress’s power

-Yes, courts can function without 1367(d), but the Necessary and Proper clause does NOT require an absolute necessity -> suffices that it is plainly adapted and a fair and efficient exercise of Art III powers

-1367(d) was NOT enacted as a pretext for the accomplishment of goals not entrusted to the federal government -> nor is the connection between 1367(d) and Congress’s authority over federal courts so attenuated as to undermine the enumeration of powers set forth in Art. I

THE COMMERCE POWER-#1 goal of Constitution: keep commercial intercourse amongst the States free

-federal government must have power to prevent rival / abortive tax wars amongst the states

ESTABLISHING THE FOUNDATIONS

Gibbons v. Ogden
-P was assigned privilege of operating vessel between NYC and NJ by state -> D was granted a federal license to trade in the same waters -> P sought to enjoin D from doing so

-Congress can regulate commerce with foreign nations, and among the several states, and with the Indian tribes - > this includes navigation on the country’s waterways -> -commerce is traffic and intercourse
-if Congress cannot regulate navigation, it has no direct power over commerce

-> commerce “among the several states” means: intermingled with, to be among -> commerce among the states extends into the interior of the state -> does NOT apply to completely internal commerce 


-restricted to commerce that involves more state than one!

-> what is this power? It is the power to regulate -> only limitations are those which are listed in the C


-therefore the power includes navigation as long as the navigation is connected with commerce with foreign nations, among the states, or with Indian tribes

FRAMING THE MODERN INTERSTATE COMMERCE POWER

-can the federal government regulate for social welfare objectives?

Champion v. Ames [The Lottery Case]

-P was arrested for violating the federal lottery act
Congress has the power to prohibit the movement of ordinary commodities -> Carrying of a ticket from state to state = interstate commerce -> regulation of such commerce is within the power of Congress
-congress still retains plenary power to regulate commerce -> Court will allow Congress to crush an evil through commerce power -> [i.e. is allowed to regulate interstate commerce to stop a harm]
Hammer v. Dagenhart
-Congress passed an act to prevent interstate commerce of the products produced by child labor -> District Court: act is unconstitutional [is not a regulation of interstate commerce]

Q: is it within the power to regulate commerce among states to prohibit the transportation of interstate goods that were manufactured by kids? 
-Commerce power: the power to regulate & prohibit -prohibition is valid when: the goal of a regulation can only be accomplished with a prohibition -> this element is not present here: can be no prohibition

-before shipment, child labor / contribution is complete -> therefore the production is not eligible for federal regulation -> production of goods intended for other states is still a matter for local regulation
-Congress can regulation interstate commerce, but local police power still remains with the states

-only final products themselves that have a harmful quality may be regulated

Dissent: act is valid, doesn’t matter what indirect effect it may have

-Q: can Congress exercise power if there is a possible “reaction” upon the conduct of the states? YES -> side effect interference with state does not invalidate the act -> wants to block the evil that is child labor

-this case creates the idea of “Dual Federalism”: two respective spheres of government, each are sovereign and equal -> congress can enact police-power type legislation for the well-being of commerce -> i.e. health, safety, welfare, morals


-Hoke v. US: “white slave trade” (prostitution) banned using the commerce clause -> an emergence of congress’s police powers -> regulation can have the quality of a police regulation

The Modern Commerce Power -> Economic regulation
US v. Darby

-can Congress prevent shipment of lumber made by employees who are underpaid? (Fair Labor Standards Act)

-if the shipment is put into interstate commerce, Congress can regulate the commerce -> power is complete, has no limitations other than those in the Constitution -> Congress can exclude practices which are injurious to public health, morals, etc. -> MOTIVE and PURPOSE of regulation of commerce are matters of legislative judgment and are NOT concerns of the court

-Congress’s power is plenary as long as it does not violate bounds of Constitution -> Hammer is overruled!
-is the employment of employees so related to the product’s entrance into interstate commerce that Congress can regulate it? YES -> power extends to intrastate activities which affect interstate commerce 


-dual federalism is invalidated!

Wickard v. Filburn

-P sought to enjoin Agricultural Adjustment Act -> wheat crop was in excess of established quota -> quota inapplicable under the Commerce Clause because: used excess wheat to feed his cattle, etc. -> Purpose of Act: to control volume of wheat moving in interstate commerce

-even if P’s activities are local, they can still be modified by Congress if it exerts a substantial economic impact on interstate commerce [irrespective of whether the effect is direct / indirect]
-P’s actions are NOT trivial when taken into consideration with those similarly situated -> and since home-grown wheat competes with wheat in commerce, this act is valid

-distinction between “production” and commerce is removed -> is an expansion of commerce clause: not merely direct trade, but to all business activities that effect more than one state

-local activity may be regulated if it exerts a substantial economic effect on interstate commerce

Protection of Civil Rights under the commerce clause

-Civil Rights Act of 1975: full and equal enjoyment of all accommodations -> Courts: Congress cannot regulate private discrimination -> therefore applied only to state-sponsored discrimination

-Civil Rights Act of 1964: full and equal enjoyment of all goods, services [hotels, inns, movies, restaurants, etc.

Heart of Atlanta Motel v. US

-Hotel wants maintain discrimination -> is right next to several major highways / advertises interstate -> prohibits blacks due to race / color

-objective of CRA can be enforced using the Commerce Clause -> Title II of the CRA act is carefully limited to businesses that have direct / substantial relation to interstate flow of goods

-this hotel’s discrimination: Qualitative effect: traveling pleasure is impaired -> Quantitative: discourages travel

-Just because Congress is legislating against moral wrongs does NOT make this act less valid (gambling, white slave trade)

-yes, it is a moral problem, but also has a huge negative effect on the commerce -> thus obstruction needs to be removed

-does not matter if operation is entirely local in character if it still affects interstate commerce -> the one caveat: the means chosen must be reasonably adapted to the end permitted by the Constitution

-the discrimination must affect interstate commerce for the bill to be effective

Katzenbach v. McClung

-Ollie’s BBq attempted to remain segregated despite CRA  -small portion of customers were not local and only a portion of food had been purchased from out of state

-Congress has determined that segregation imposes a burden on interstate flow of food and products generally 

-and yes, Congress has a rational basis for choosing such a regulatory scheme


-and yes, racial discrimination in restaurants infers with interstate commerce

Concur (Black): cannot consider it just as one local event, but the culmination of all such similar local events
Concur (Douglas): 14th Amendment-based decision would have a more permanent effect

Concur (Goldberg): 14th Amendment: constitutional right to be treated as equal members of society

-Congress could have used the 14th Amendment here

STATE SOVEREIGNTY AND FEDERALISM -> commerce clause confers substantial power to Congress -restraint: the ability of the people to elect their senators

Regulating State Activities: the 10th Amendment: powers not expressly given to the federal government belong to the states -> Darby: this is a “truism,” federal government cannot use powers not given to it

Maryland v. Wirtz: federal commerce power must NOT yield to state sovereignty in the performance of governmental functions

Fry v. US: court upheld act that limited the wages / hours of state government employees

National League of Cities v. Usery
-Fair Labor Standards Act: extended the minimum wage / maximum hour provision of all public employees 

-P: Congress doesn’t have the constitutional power to make such revisions -> infringes on our ability to remain States
-each state government has certain sovereignty rights that may not be impacted by Congress -> State has power to regulate employee wages / hours, etc.

-Q: are these functions essential to the state and thus Commerce Clause proof? YES -> act displaces policies regarding the manner in which the State will regulate functions that only their citizens require
-Congress has used its commerce clause power here in a way that will interfere with the state’s ability to function within the federal system -> -this Act will interfere with the integral government functions of the State -> Act displaces the State’s freedom to structure integral operations in areas of traditional government functions -> Wirtz is therefore overruled!
-test: does the law apply to functions essential to independent existences or does it directly displace the states’ freedom to structure integral operations [case-by-case determination]

Concur (Blackmun): the court here has adopted a balancing approach
Dissent: CC may not infringe upon individual liberties, but no restraint based on state sovereignty in the C!

-Supremacy clause dictates federal power here -> States are able to protect their own interests -> Senate / House reps are elected from the states

Dissent (Stevens): no clear principle by which the majority is relying upon here

Coyle v. Smith: Federal statute pertaining to Oklahoma state capital was found unconstitutional -> new states must be admitted on equal footing -> federal action that renders states a mere form without meaningful substantive powers should be set aside
Hodel v. Virginia Surface Mining Reclamation Ass’n.
-Court upheld various provisions of a mining act -> challenge: displaces state land use controls!

-three requirements for such a claim (based on the 10th Amendment) to succeed:


1) must be a showing that the challenged statute regulates states as states


2) statute must address matters that are “attributes of state sovereignty”

3) State’s compliance with the federal law would directly impair ability to structure integral operations in the area of traditional functions

Federal Energy Regulatory Comm’n (FERC) v. Mississippi

-PURPA found to be unconstitutional on the basis of National League-> REVERSED by US SC 

-Congress determined that federal rights can be adjudicated in state tribunals 

Fitzpatrick v. Bitzer

-US SC: Congress DOES have the power to incorporate states as employers under title VII of the CRA of ’64. 


-state sovereignty is limited by enforcement provisions of 14th Amendment. 

EEOC v. Wyoming

-US SC: 10th Amendment challenge against some federal age discrimination act dismissed

-argued under the commerce clause (not the 14th amendment) -> Court: degree of federal intrusion here is insignificant. No reason to overrule. Congress’s regulatory authority over the states is still valid. 

Garcia v. San Antonio Metropolitan Transit Authority

-mass transit was replaced by a public authority in San An. -> Congress repealed the overtime exemption under the FLSA -> P: National league precludes application of this overtime requirement

-there has never been a general definition of how to distinguish a “traditional government function” from a non-traditional one
-> attempt to define these boundaries is impossible -> National League is overruled! Also, historical standard is no better: prevents states from accommodating changes in the historical functions of states

-the “integral” / “traditional” function test is overruled -> any “rule” pushes the unelected judiciary to make decisions

-Certain aspects of State sovereignty are untouchable -> no express elements, however, are listed in the C

-therefore: the system itself must dictate the extent of sovereignty-voters will have the power to define the limits

-better to rely upon procedural safeguards inherent to the system (i.e. voting) as opposed to judiciary control 


-built-in restraint: state participation in federal governmental action
-the national political process will regulate the commerce clause power!

Dissent (Powell): decision reduces the 10th Amendment to meaningless rhetoric
-ignores the process of judiciary review in our government and long standing constitutional values -> ignores the National league balancing test entirely

-Does NOT explain HOW the electoral process will regulate CC power

-Congressmen become the sole judges on the limits of their power [violates Marbury v. Madison]

-State government is better equipped to handle local issues -> test of National League should still be used

-this decision 1) revokes the basic tenants of the federal system and 2) limits the constitutional role of judicial review

Dissent (Rehnquist): balancing test description in other dissents is slight off

Dissent (O’Connor): interstate commerce power is important but limited -> Court has been generous with the power -> Senators are now owned by national interest groups, the individuals of the state are no longer the priority (the political process is no longer adequate protection)

-proper resolution: yet another balancing test: should be equating the state with a private litigant 

South Carolina v. Baker: US SC: 10th Amendment attack on tax act is rejected

-states must find their protection through the national electoral process, NOT through judicially defined spheres


-South Carolina: the political process failed! -> Court: no such defects here


-Carolina has not alleged that it was deprived of any right to participate in the national political process -> Court cannot second-guess congressional legislation

Gregory v. Ashcroft

-US SC: if Congress is going to place burdens on the states, it must do so via a clear statement -> “the clear statement rule”: means nothing more than that the states retain substantial sovereign powers

New York v. US -> some act imposed various waste-disposal burden
-US SC: monetary incentives upheld, the “take title” provision invalidated

-differentiated from Garcia because: Congress cannot commander the legislative process of the state by directly forcing them to enact a federal regulatory program -> cannot force the State to govern in accordance with Congress’s instruction 

-Congress lacks the power to directly compel the States to require / prohibit those acts
-Congress can use two means to encourage states to regulate in certain ways


1) attach conditions under its spending power


2) give states a choice: regulate or be pre-empted by federal legislation


-BUT if federal government FORCES state to regulate, accountability diminishes, i.e. state officials are the ones who take the blame (brunt of public disapproval)

Printz v US
-Interim provisions of the Brady Handgun Violence Prevention Act command state law enforcement officers to conduct background checks -> Chief law enforcement officer (CLEO) forced to perform background checks

-CLEOs file suit -> District Court: provision is unconstitutional

-Brady Act forces State officers to participate in a federal scheme -> statutes placing obligations on state courts do NOT grant power to Congress to press state executives into service


-The Federalist: imply that state consent is necessary for such action

-The Structure of the Constitution 

1) established a system of dual sovereignty: in order to preserve states: certain reserved rights


-are independent political entities 

2) separation of powers between the 3 branches of government


-President should appoint officers by which federal law is enacted -> Brady act transfers federal duty to state-appointed officers > -no meaningful presidential control

Prior jurisprudence of the US SC

-Hodel: Statutes sustained because they did not require the states to enforce federal law

-NY v. US: federal government may not compel states to enact a federal regulatory program



-cannot circumvent this by using the State officers directly

-Testa: state courts cannot refuse to apply federal law [state judges in crowded docket]
-FERC: court has never sanctioned a federal command to the states to promulgate its laws -> statute at hand upheld because it “merely imposed preconditions”

Concur (O’Connor) -> Brady act violates the 10th Amendment -> constitutional if state officials are allowed to voluntarily take part
Concur (Thomas) -> 10th Amendment = federal government of enumerated powers -> Commerce clause does not relate to wholly intrastate matters -> Congress lacks the power to press state officers into service

Dissent (Stevens): Congress may impose obligations on state officers -> emergency situations allow the Congress / President to respond -> the congressional decision [“epidemic of gun violence”] demands respect

I. Text of the Constitution: Congress can regulate commerce -> therefore can regulate the commerce of handguns
-10th Amendment does not restrict the delegated powers

-State officers are bound by oath to support the constitution -> have the duty of giving effect to the constitution

II. Historical Analysis: framers intended the national government to act through local officials
III. Majority’s rule erodes safeguards against tyranny -> creates incentives for the federal government to create vast federal programs to implement its policies 

IV. Precedent


-dictum in NY v. US -> is not binding

-Testa: State judges HAD to take federal issues no matter now crowded the dockets were -> relies on the Supremacy clause -> no reason to think that we can press judges into service but not officers

Dissent (Souter) -> qualifications to be added -> federalist 27 determines position -> state governments machinery will be incorporated into Nation’s operation

-#44: officers of state government will have the duty of giving effect to the Constitution 


-#45: federal tax may be collected by state officers

Dissent (Breyer) -> look at foreign countries: federal policy run at a local level 
Reno v. Condon: US SC upheld federal Driver’s Privacy Prohibition Act against a federalism challenge

-eliminated a source of revenue for the states

-US SC, act does not require: 1) state to affirmatively legislate or 2) to enforce federal law

US v. Sullivan -> constitutionality of the federal food, drug, and cosmetic act is tested

-if drug is placed into unlabeled container it may not be sold -> pharmacist violated the act, is convicted

-US SC: Congress has the power to regulate the branding of articles - even though interstate shipment has been completed at this point -why? Congress has the full power to keep the channels of local commerce free from the transportation of harmful materials
Perez v. US: involved the conviction of a loan shark under the federal Consumer Credit Protection Act

-US SC: Congress has ample reason to believe that these transactions affect interstate commerce



-there is a tie-in between loan sharks and interstate crime

-Dissent: man can now be convicted without proof of interstate movement 

US v. Lopez
-Gun-Free School Zone Act of 1990 made it a federal crime to possess a fire arm in a school zone -> US SC: provision is struck down

-why? 1) does not regulate a commercial activity 2) no provision that that the gun possession be connected to interstate commerce

-Congress must establish: 1) jurisdictional nexus to interstate commerce, OR 2) genuine economic effect 

-3 Categories that Congress can regulate under its commerce power



1) The channels of interstate commerce



2) The instrumentalities of interstate commerce - even if threat may come from intrastate



3) Activities that have a substantial economic relation to interstate commerce

0government: cost of crime adversely effects national economy -> court: this would allow congress to regulate ANY activity that was related to economic activity (virtually all)

Concur (Kennedy / O’Connor): actions have no commercial character 

Concur (Thomas): though federal legislation with “substantial effects” on interstate commerce should not be allowed either -> commerce power should be limited to selling, buying, and bartering

Dissent (Souter, Breyer): Congress could rationally find a correlation between school violence and economic impact

US v. Morrison
-P met two football players, both raped P -> Dean: punishment is excessive, Morrison is allowed to return -> P sued Morrison in district court -> attack violated 1) Title 9 and 2) the federal Act -> US jumped in to defend constitutionality of the federal Act

-Violence Against Women Act provides a federal civil remedy for victims of gender-motivated crimes

-US SC: Congress lacks constitutional authority to enact such an act

-As discussed in Lopez, the Commerce Clause has changed -> power is NOT boundless! -> cannot alter activities that only have a remote / indirect effect on interstate commerce. There are 3 categories in which Congress can regulate under the commerce power: 


1) can regulate the channels of interstate commerce


2) can regulate the instrumentalities of interstate commerce


3) activities which have a substantial, economic relation to IC

-must resolve this case under the Lopez holding: 4 considerations

1) Wickard: involved economic activity in way that a gun in a school zone does not-> did not substantially affect interstate commerce -> there must be an economic component to #3!

2) In Lopez, there was no express jurisdictional element, i.e. no jurisdictional nexus [such an element may establish that Congress’ regulation acts on interstate commerce]

3) In Lopez, there were no express congressional findings regarding the effects of weapons upon interstate commerce -> no, not required -> but VERY helpful to the court in making determination of that activity substantially affects interstate commerce


4) Link in Lopez between gun possession and substantial effect on interstate commerce was attenuated
1) this case: gender crimes are not economic activities 

2) no jurisdictional element included in the federal Act here

3) the Act is supported by numerous Congressional findings regarding the impact of gender crimes on the economy -> Court: such findings, however, are insufficient on their own to establish commerce clause power

-Section 5 of the 14th Amendment: DP Argument -> Congress may enforce legislation to protect life, liberty, property -> Limitation: Congress cannot regulate purely private conduct -> this Act is not aimed the state / state officials, is aimed at private individuals 

Concur (Thomas): the Lopez substantial effects test is inconsistent with the original Commerce Clause


-this “malleable” standard encourages the federal government to continue with these overbroad laws

Dissent (Souter, Stevens, Ginsburg, Breyer)

I. Lopez, etc.: Congress has the power to regulate activity that has a substantial effect on interstate commerce

-the presence of such a substantial effect is for the CONGRESS to determine, not the courts -> Courts can only review the Congressional assessment for rationality only  (Congress has assembled a mountain of evidence) 

-Wickard: Agriculture Act was upheld: home grown / home used wheat! Effect of the home what was on interstate commerce -> supply and demand of interstate commerce will ALSO be affected by the deaths and rapes of women

II. Court now only nominally adheres to the substantial factor test -> rational basis is supplanted by a new criterion -> now: a “disfavored method of reasoning” test

-substantial effects test is no longer a factual inquiry -> now dependent upon judicial competence 

-the court’s true role: if there is a rational basis for the regulatory scheme, the court’s investigation is over

-majority’s argument that activities affected by the Act have been traditionally reserved by the states -> this has been rejected numerous times in the past!

-majority ALSO rejects the founder’s contention that politics, not judicial review, should regulate state / federal conflict  ->Madison in Federalist #46: national politics will limit federal power 

Jones v. US: Jones burned down his cousin’s house with a Molotov cocktail

-Federal Arson statute made such an activity a crime by “burning any building used in interstate commerce / affecting interstate commerce”

-Government: house was insured by a national company, utilities were interstate 

-US SC: this construction would make every building in the country susceptible to federal coverage, statute overly broad

Pierce County v.Guillen

-Highway Safety Act: required states to identify dangerous sections of their highways in order to apply for federal funds to repair them -> States: these reports will be used against in civil torts trials! -> 409: the reports will not be admitted into federal court
-US SC: Congress has the power under the Commerce Clause to authorize states to keep information contained in the federal highway Hazard Elimination Program protected from discovery -> US SC relied upon the power of Congress to regulate the channels and instrumentalities of interstate commerce

-US SC: 409 only protects information collected for 152 purposes -> does not protect information collected for reasons not related to 152


-Congress could “reasonably believe” that protecting this information would lead to a more diligent effort by the states in the collection of the material for highway information -> made ultimately make the roads safer 

-improved safety of the channels of commerce and increased protection for the instrumentalities of interstate commerce

Citizens Bank v. Alafabco

-US SC: commercial lending between Alabama-based bank and Alabama-based construction company had a sufficient effect on interstate commerce to be subject to the Federal Arbitration Act -> bank invoked an arbitration clause as stipulated in the federal Act -> State SC: arbitration is reversed: no showing that any portion of the debt was attributable to interstate transactions

-US SC: this is a “cramped view” of congressional commerce clause power -> this transaction ALONE is not enough -> but taken in the aggregate, the economic activity in question would represent a general practice subject to federal control -> i.e. it affects interstate commerce in a substantial way - the three reasons why:
1) Alafabco engaged in business throughout the US


2) Loan was secured on mortgage from assets assembled from out of state


3) Court considered the “magnitude” of the impact on interstate commerce by looking at the general practice that the transactions represent -> lending has a broad impact on the national economy

Gonzales v. Raich

-Respondents have been using medical marijuana as per doctor’s recommendation -> DEA seized plants despite California law -> operating under the federal Controlled Substances Act (CSA) -Q: Does Congress have the power to regulate the cultivation of marijuana (that was authorized by local law)? YES

-Court: Congress can regulate purely local activities that have a substantial effect on interstate commerce -> Wickard: local activity exerted a substantial economic effect on interstate commerce -even if individual’s own contribution is too small, must look at the overall effect (the culmination) -> this case: Congress DOES have a rational basis for declaring that medical maro must be regulated (will increase overall demand)
-Congress is NOT required to make particular findings with regards to connection between local and national markets -> Court must only find a rational basis for the Congressional action -> Congress was enacting laws that were necessary and proper to regulate commerce -> no concern that regulation “ensnares some purely intrastate activity”
Lopez and Morrison: these 2 cases dealt with a particular statute that fell outside of Congressional power entirely-> CSA, on the other hand, regulates interstate transfer of controlled drugs > -maro regulation is an “essential part” of a larger regulation of economic activity
-CSA regulates economic activity! -> Economic: the production, distribution, and consumption of commodities” -> the fact that drug was physician prescribed does not eliminate economic consideration
Concur (Scalia) -> power to regulate activities that merely affect interstate commerce do not come from the CC alone, comes from the Necessary and Proper Clause -> when necessary, Congress can regulate intrastate activities that do not affect interstate commerce


1) Intrastate activities may be necessary and proper to the regulation of interstate commerce (ex: Congress can facilitate interstate commerce by eliminating obstructions) 



Q: is the means “reasonably adapted” to the attainment of a legitimate end under the commerce power? Restraints on the Necessary and Proper Clause: means must be appropriate and plainly adapted / must also be consistent with the C
2) Congress can only regulate non-economic intrastate activities when the failure to do so would undercut the valid legislation


3) Congress also has to power to prohibit activities which affect interstate commerce -> regulation of non-economic activity is allowed when it is part of a larger regulation

Dissent (O’Connor, CJ, and Thomas) -> Court today regulated state law without ANY proof that medical maro has a substantial economic effect on interstate commerce (claim: this overrules Lopez / Morrison)

-Court suggests that CC power is immune if Congress enacts an all-encompassing statute -> this allows Congress to legislate without check as long as there is some indication that regulating intrastate activity is essential -> reduces Lopez to a drafting guide

- Is medical maro economic and does it affect interstate commerce? This has not been shown -> medical maro has no commercial character! Wickard: there was a shown effect on interstate commerce –> not shown here

Dissent (Thomas): local cultivation is NOT commerce - is an abandonment og any attempt to limit federal power -> Congress can only regulate goods that are sold, bought, bartered across state lines

-Necessary and Proper issue:


-N&P power must be plainly adapted to regulating interstate maro commerce


- Even if Necessary, not necessarily proper -must be consistent with the C -> Congress violated traditional police powers

-The substantial effects test is rootless -> is a malleable standard, majority expands the relevant conduct


-virtually everything may be regulated now

THE TAXING AND SPENDING POWERS -> Art. I Sxn 8 of US Constitution: Congress shall have power to lay and collect taxes … and pay debts and provide for the common defense and general welfare of the US -> discerning the plain meaning of this text is not easy
-Q: can Congress levy taxes for regulatory purposes that are not listed in the enumerated powers? Modern answer: taxing and spending has been left to the sole discretion of Congress -> Congress can now finance functions that traditionally the state once financed

An original understanding of the clauses? the general welfare clause is NOT a separate source of regulatory power in any branch of national government

-US SC: agrees with Hamilton’s interpretation: Congress has a substantive power to tax and appropriate -> limited ONLY by: must provide for the general welfare of the US -> therefore not limited by direct / enumerated grants of power from the Constitution

The Early Cases:

US v. Doremus: Harrison’s Act imposed a 1.00 dollar tax on sellers of narcotic drugs


-legislation was sustained by the court even though regulation objective >>> revenue objective [court: congress’s intention wasn’t to raise revenue]


-implies: if Congress has a regulatory purpose rather than a revenue purpose that regulatory purpose MUST be within the enumerated powers

Bailey v. Drexel Furniture Co.: Congress enacted a 10 percent tax on businesses that used child labor (post Hammer action) -> Court: tax struck down as it was not truly a tax and its regulatory purposes were beyond the power of Congress

-regulation like this is SOLELY a state power and thus cannot be interfered with by the federal government

-look at the primary motive: is it to collect revenue or impose a penalty? -> incidental motive of discouraging a behavior does NOT invalidate the tax

Taxing and Spending in the New Deal Era:

US v Butler: Agricultural Adjustment Act of 1933 was designed to increase the price received by farmers for their products by controlling farm production


-Court: this act invades the reserved rights of the states -> is a plan designed to regulate agricultural production -> this is NOT an enumerated power -> the tax is a means to an unconstitutional end

-a tax may NOT be used to circumvent the limitations on federal power

Steward Machine Co. v. Davis: dealt with the Social Security Act of 1935 which imposed a payroll tax on employers of 8 or more persons


-if a taxpayer made a contribution to the state unemployment fund then he could receive a federal tax credit up to 90% -> Court: tax payer is not coerced here -> every tax is in some measure regulatory


-MOTIVE is not necessarily COERCION

The Post-New Deal Attitude Toward Taxation:

US v. Kahriger (1953): the Internal Revenue Act was challenged -> placed tax on those involved in the gambling business 


-Court: when federal legislation rests on proper Congressional powers, then the legislation will be sustained even if it regulates matters that were traditionally left to the state


-the taxing clause is VAGUE: leads to indirect results

-court: Spending power and the general welfare clause is not a limitation on Congressional power -> it is a grant of power that is expansive -> Congress can decide which expenditures will promote the general welfare!

Conditional Grants with Regulatory Effects

-Congress has the power to fix the terms upon which its money allotments to states shall be disbursed -> this is not forbidden by the 10th Amendment  -> result? Increasing national involvement in traditionally local matters 

South Dakota v. Dole

-South Dakota allows 19 year olds to purchase beer -> Congress enacted Sxn 158: Directs the Secretary of Transportation to withhold federal highway funds to states which do not establish 21 drinking age limit

-State sues seeking declaratory judgment against 158 -> violates the constitutional limits of the spending power

-Congress had acted indirectly under the spending power to encourage uniformity in the states drinking ages

-Court: this indirect action is within constitutional bounds even if Congress may not regulate drinking ages directly
-Spending power: Congress has the power to further policy by conditioning money payments upon compliance with various directives


-Butler: power to authorize expenditure of public funds to further a goal is NOT limited by the enumerated powers: however, NOT unlimited: the 3 general restrictions on the spending power:


1) Must be in pursuit of the general welfare

2) If Congress requires a state action for receipt of federal funds, it must do so unambiguously 

3) Conditions on grants may be illegitimate if unrelated to the federal interest in particular national projects or programs

-Sxn 158: reasonably calculated to address the particular problem
-does the 21st Amendment constitute an “independent constitutional bar” to the conditional grant of federal funds? NO: constitutional limitations on spending power are less exacting than they are on Congress’s ability to regulate directly -> establishes NO prohibition on the indirect goals of Congress
-cannot use power to induce states to undertake activities that themselves would be unconstitutional

-Steward Machine: Every offered tax rebate is a temptation of some sort -> but motive or temptation is NOT automatically coercion  -i.e. the encouragement of sate action is a valid use of the spending power [as long as the enactment of such laws remains the prerogative of the States]


-however, the financial pressure can be so severe that it turns into compulsion = coercion

Dissent (Brennan): Constitutional power rests with the States, Congress cannot interfere with this 
Dissent (O’Connor): Disagreement about the application of the Spending power -> minimum drinking age is NOT reasonably related to interstate highway construction 

-Butler: Congress cannot force regulations upon states that aren’t enumerated by the Constitution -> spending power is limited to GENERAL WELFARE ONLY!

-Q then becomes: is the prohibition a condition on a grant OR is it a regulation?

Pennhurst State School & Hospital v. Halderman

-Congress provided funds for educating the handicapped -> states receiving federal funds were subject to suit if failed to comply with the Handicapped Act -> also declared a “bill of rights” for the handicapped

-Court: In the absence of specific Congressional Statements, the bill of rights could not be enforced by lawsuit against the states -> i.e. congress must expressly create a private cause of action for such suit via spending power

Atascadero State Hosp. v. Scanlon

-Court: Congress had NOT been sufficiently explicit with its Rehabilitation Act to subject the state hospital to suit -> the statute did not explicitly refer to states as potential defendants 

From the Supplement: Taxing and Spending Powers: Conditional Grants with Regulatory Effect

Gonzaga University v. Doe (2002)

-Court held that the FERPA did not create individual, enforceable rights

-in order for Congress to confer such enforceable, individual rights, Congress must convey its intent to do so in clear and unambiguous terms  -> Congress must “speak with a clear voice” and manifest an “unambiguous intent to confer individual rights”
-where the text of a statute provides no indication that Congress intends to create new individual rights, there is NO basis for a private suit
Sabri v. US 
 -contractor was convicted of a federal crime for offering bribes to city officials when the city received millions of dollars in federal funding -> D: P has to show the connection between the bribe and the federal funding!

-Court: no he doesn’t -> statute does not require proof of connection with federal money

-Congress has authority under the spending power to promote general welfare

-has the corresponding authority under the Necessary and Proper Clause to see that taxpayer dollars are appropriated under that power and in fact are spent for the general welfare
FEDERAL LEGISLATION IN AID OF CIVIL RIGHTS AND LIBERTIES

Katzenbach v. Morgan, 1966
-Congress: authorized the Voting Rights Act of 1965 -> blocked NY law that required a minimum education to vote -> NY: this dilutes our votes, this is excessive Congressional power

-Court: this is a proper exercise of Congressional power under section 5 of the 14th Amendment

-the court is NOT required to first find that the NY law is unconstitutional under EPC [would deprecate congressional responsibility -> instead: Court justified congressional intervention on 2 alternative grounds]

1) Grounds for obtaining non-discriminatory treatment by government [against Puerto Ricans in NY]



2) Eliminated discrimination via voter qualifications

-in Katzenbach: Congress’s actions were remedial and reasonable given the discrimination Congress was attempting to prevent

City of Boerne v. Flores
-decision by local zoning authorities to deny a church a building permit was challenged under the Religious Freedom Restoration Act (RFRA) -> Court: RFRA exceeds Congress’ power
Oregon v. Smith decision: peyote use brought by Indians -> they lost

-Court in Smith: the Sherbert balancing test was not applied, which would have asked:


1) Did the statute substantially burden a religious practice, and if it did:


2) Whether the burden was justified by a compelling state interest

-Congress, in response to the Smith decision, enacted the RFRA, which basically reestablishes the Sherbert test

-Congress relies on its 14th Amendment enforcement power in enacting the RFRA (Congress: we are only protecting freedom of religion)
-Congress’s power extends only to enforcing the provisions of the 14th -> this power is “remedial” -> cannot alter the meaning of the free exercise clause [this is not enforcement -> cannot enforce a right by changing what that right is]

-there must a proportionality between the injury to be prevented or remedied and the means adopted to that end -> there is a remedial (not substantive) nature of the enforcement clause

-preventative only when: only when there is a definite harm to prevent (end date usually included)

Congress: RFRA is a proper exercise of our remedial power -> Court: we disagree, no proportion between evil presented and remedy presented -> look at the Voting Rights Act (from Katezenbach) -> in VRA there were examples of discrimination -> no such evidence presented here

-RFRA cannot be considered to be preventive legislation -> RFRA is a substantive change in constitutional protections [is huge in scope] -> reinstates the Sherbert test: will be very difficult for the government to contest a claim of religious burden

-act imposes a pre-smith test -> cannot do this -> legislation is broader than what is permissible under the C
-court’s precedents of constitutional interpretation rule over Congress’s legislation [it is beyond congressional authority to trump judicial interpretation]

Concur (Stevens): RFRA violates the first amendment -> statute gives the church a weapon that no atheist can use -> this government preference of religion
Concur in part Dissent in part (O’Connor, Bryer): RFRA is not a proper application of the 14th power -> Smith was wrongfully decided, however! -> should be re-decided -> but yes, Congress does lack the ability to independently define the scope of constitutional rights by statute [disagree with Smith ruling, however]

Dissent (Souter) -Smith rule is wrong -> cannot ascertain the constitutionality of the congressional action until Smith is redecided  -> cert should not have been granted

Dissent (Breyer) -> Smith was wrong -> however, assuming that Smith is correct, it is not necessary to question whether section 5 of the 14th amendment would authorize Congress to enact the legislation

-effect of City of Boerne: reinforces Congress’ practice of basing most of its civil rights legislation on the commerce clause

THE ELEVENTH AMENDMENT: language appears to protect a state from suit from an out-of-stater
-US SC: 11th Amendment establishes sovereign immunity for states even from suits by their own citizens based on federal claims (Hans)

1) Injunctive relief: unconstitutional action of a state officer is not state action -> therefore is not a suit against the state, just the officer (and the 11th amendment is not a bar) -> however: if damages are aimed at state funds, the 11th is a bar

2) Civil Rights Actions: 11th does not block back pay to state employees from the state who suffered state discrimination because of their sex [as Congress authorized it]


-thus: 11th bar to back pay against a state is limited by the power of Congress to authorize such awards under sxn 5 of the 14th

3) Commerce power claims: does Congress have the same bar to deal with when it legislates according to the commerce or spending powers?


a) Commerce Power: NO -> the 11th bar stands (though can be trumped via application of the 14th)


b) Spending power: 11th bar immunity can only be waived when that state unequivocally states so in its statutory language -> Congress must be sufficient explicit! -> must include an “unmistakably clear intention to abrogate the States’ constitutionally secured immunity from suit”

4) 14th Amendment: 11th is trumped when congress validly legislates under the 14th


-after Boerne: must double check that Congress is within its right to do so!
STATE POWER IN AMERICAN FEDERALISM 

-the federal constitution does not grant powers to the states - Art I, Sxn 10: some specific limitations on the regulatory power of states are set forth


-some powers are exclusively federal function (war power)

-Dual Federalism model: governmental structure in which both state and federal government has its own exclusive area of authority

-Cooperative federalism model: shared functions without allocation of responsibility is the core of American governmental operation

-Commerce Power: does the fact that C delegates power to Congress mean that the states cannot control interstate issues at all? NO

STATE POWER TO REGULATE COMMERCE - Effect on the Grant of Power to Congress

Gibbons v. Ogden

-what effect does the constitutional grant of commerce power to the national government have?

-States can severally regulate the same commerce power within their jurisdictions


-why? States retain element of sovereignty from before formation of C


-the affirmative grant of power is NOT exclusive

-Court: ex: power to lay and collect taxes by the federal government has not been interpreted that the feds can interfere with a state function here -> this grant does not apply to the CC however -> separate functions -> taxation is essential to survival

-what about the inspection laws? Are said to be regulations of commerce and yet still retain state power - Court: still, similarity between right to inspect and right to interfere with interstate commerce are not synonymous 


-inspection laws, quarantine laws, etc. form a mass of legislation which embraces everything within the territory of a state not surrendered to a general government

-Federal government application of the commerce clause trumps, but if the feds haven’t acted states can act to regulate interstate commerce

-Case establishes “selective exclusiveness”

Willson v. Black Bird Creek Marsh Co -> Delaware law authorized a company to build a damn across a creek

-Court: state regulation of flood control and health is importation -> does not collide with the powers of general government -> within the power reserved to the states to do so


-placement of such a damn is not repugnant to the power to regulate commerce

DEVELOPLEMTN OF THE DORMANT COMMERCE CLAUSE - THE COOLEY DOCTRINE

Cooley v. Board of Wardens

-Penn required vessels entering the Philly port to have a licensed pilot on board -> could only get license in Philly -> Court: do the states have power over this aspect of commerce?

-YES: the grant of commercial power to Congress does not contain terms which expressly exclude the states from exercising an authority over its subject matter

-this decision reserved the Court’s ability to invalidate objectionable state legislation under a theory of partial exclusivity -> only state regulations that affect commerce that requires exclusive federal regulation violate the commerce clause

SOURCES AND LEGITIMACY OF THE DORMANT COMMERCE CLAUSE

-Cooley does not block all state regulation that may regulate an issue covered by the CC


-if Congress has already acted, of course conflicting state legislation will fall


-Cooley: even if Congress has not acted however, certain state legislation will fail [even in the absence of conflicting federal legislation]


-what is the constitutional basis for this? Stems from the negative implications of Article I’s grant of the commerce power -> the grant to regulate interstate commerce is deemed to invalidate state legislation that burdens commerce

-US SC policy reasons for supporting the dormant commerce clause


1) To preserve congressional authority over interstate commerce


2) To preserve the principle of free trade


3) To prevent isolation of the states


4) To preserve the democratic process [by blocking the legislature from one state from imposing burdens on another]

THE MODERN FOCUS: the Court is apt to protect state legislation that treats in-state / out-state equally

-if grossly favors in-state, will be apt to dismiss law

DISCRIMINATION: PURPOSE, MEANS, EFFECTS


-the commerce clause blocks discrimination against interstate commerce whatever its form or method

City of Philadelphia v. New Jersey
-NJ law prohibited the importation of out-of-state waste

-a state can safeguard the health / safety of its people even if it has an unavoidable effect on interstate commerce

-the Q: is the statute basically a protectionist measure or is it aimed at legitimate local concerns where interstate effects are incidental?

-Court: it does NOT matter if the ultimate is to reduce waste disposal costs of NJ residents or to save remaining lands from pollution -> whatever the ultimate purpose, it may not be accomplished by discriminating against interstate commerce [unless there is some reason, apart from their origin] to treat them differently

-state is slowing commerce for protectionist reasons: this law imposes on out of state interests the burden of conserving the state’s landfill space

Dissent: state can block disease, etc. from being imported -> such quarantine laws are not protectionist measures even if they are aimed at out of state commerce -> present case: waste poses threat to citizens, state should be allowed to block it

Wildlife resources: Hughes v. Oklahoma

-Geer: wildlife was owned in common by all the people of the state to the point that the state had complete control over the resource

-US SC: Geer overruled, general CC rule applied to other resource will apply

-therefore: the statute “on its face discriminates against interstate commerce”


-though this is not outright fatal, at minimum such facial discrimination invokes the strictest scrutiny of any purported legitimate local purpose and absence of non discriminatory alternatives
-Court: though there is a legitimate local purpose here (protecting Minnows), it is done in the most discriminatory method as possible

Quarantine Precedents: a state can regulate interstate commerce in order to avoid health and safety hazards to the public
Importing environmental problems: Maine v. Taylor -> Maine statute banned the importation of live baitfish out of state -> Court: yes, this ban is discriminatory
-HOWEVER: imported baitfish posed a huge threat to Maine fisheries ->no satisfactory way to test for parasites

-no indication that state is placing itself here in economic isolation -> can protect the health of its citizens


-the reason here is legitimate / sufficient

Waste Disposal restrictions: Chemical Waste Management v. Hunt

-US SC invalidated an Alabama statute that placed a fee on out of state hazardous waste disposed of in state

-Court: no state may attempt to protect itself from a problem common to the several states by raising barriers to free trade -> rejected health and safety argument here [no valid explanation of health hazard provided]



-less discriminatory means available

-Dissent: we are dealing with “hazardous waste!” 

Fort Gratiot Sanitary Landfill v. Michigan Department of Natural Resources -> US SC: Import Restrictions Act unconstitutional
-prohibited the importation of solid waste generated in another state -> Court: overly protectionist

-State: but we also prevent other Michigan counties from importing waste! Court: cannot trump the commerce clause with such a provision -> does not change the fact that it is still discriminatory in character

-Dissent: this is a broad package that includes a # of features [is not a simple outright ban, is constitutional]
Oregon Waste Systems v. Department of Environmental Quality

-US SC: Oregon statute that imposed a fee on in-state disposal of out of state waste was unconstitutional 

-Court: Discrimination: means differential treatment of in-state and out of state interests that benefits the in state => virtually per se invalid -> no valid reason provided as to why this fee had to be enacted

-Dissent: there is a solid waste problem -> attempting to maintain a clean and healthy environment 

C & A Carbone v. Clarkston (1994)

-NY flow control ordinance required that all solid waste be processed at a transfer station before leaving the municipality -> C & A challenged the ordinance: had a direct impact on the hauler as he now had to bring certain materials to the town station

-Clarkston: this ordinance only affects the town! -> US SC: it affects interstate commerce

-economic effects are interstate in reach -> how? Deprives out-of-state businesses of access to a local market

Dissent: doesn’t extend a benefit to local, private actors
West Lynn Creamery v. Healy (1994)

-US SC invalidated a Mass. pricing order which imposed an assessment on all fluid milk sold to Mass. Retailers -> proceeds were given to Mass dairy farmers -> -this is discrimination, violates the CC

-Mass farmers were losing money due to out of state competition 

-Court: state cannot impose a tariff that neutralizes the advantage possessed by lower cost out of state producers -> this is effectively a tax placed on out of state producers -> federal government is in charge of setting the minimum price -> Court: the funding source of this subsidy directly taxes out of state milk producers

Concur: however: not every state which obstructs a national market violates the CC

-the court’s broad range approach will invalidate MOST subsidies within states

Dissent: this pricing order protects struggling harmers and preserves desired land use -> state can use money gained from a neutral tax to subsidy its in state producers!

MODERNIZING THE BALANCE TEST

Pike v. Bruce Church, Inc.
-P is an official who is attempting to enforce the AZ Fruit Act -> Act: Cantaloupes grown in AZ must be packed evenly -> prohibits AZ grower from transporting uncrated cantaloupes from AZ to CA for packing
General Rule: where a state statute evenhandedly regulates a legitimate public interest, and its effects on interstate commerce are only incidental, it will be upheld UNLESS the burden imposed on such commerce is clearly excessive in relation to the local benefits -> if a local purpose if found, it becomes a Q of degree

-purpose of act is to protect AZ growers’ reputation -> therefore not safety based -still a legitimate state interest, however: it’s a legitimate state interest of a state to maximize its financial return to the industry within it
-however: application of act: requires D to build a packaging plant

-state statutes that require business operations to be performed in the home state when they can be more efficiently performed elsewhere are virtually per se invalid 

-CC forbids a state to require work to be done within its jurisdiction to promote local employment -> thus cannot require a grower to go into the packing industry just to enhance the reputation of AZ growers

Raymond Motor Transportation, Inc. v. Rice
-P uses 2 trailer trucks. Drives through Wisconsin -> D (Wisconsin): law generally bans these trucks

-D: Pike doesn’t apply -> should be guided by Barnwell: CC objections trumped by a state law that set stricter limits on truck weight / size than other State laws

-Q: regulations against 2 trailer trucks violate the commerce clause as they unconstitutionally burden and discriminate against interstate commerce? YES

-Under the Bibb Court’s jurisprudence the Pike test applies -> Pike balancing test weights in favor of P


-yes, this is a safety issue: huge deference give to safety issues handled by the state -> despite this presumption, however, this statute is still unconstitutional


-with regard to highway safety matters: state’s own political processes will act as a check on local regulations that unduly burden interstate commerce [as burden will fall on local interests as well] 



-state presents ZERO evidence of truck safety

-P demonstrates that burden on interstate commerce here is significant

-Court: burden on interstate commerce is high, contribution to highway safety is unknown


-holding is narrow and only applies to cases where no evidence has been presented

Concur: Court’s use of Pike does not signal a new approach to review of state highway safety regulations under the CC -> There should not always be a factual balancing act going on [if there is a valid safety issue, then the legislation should be presumed to be valid]

Kassel v. Consolidated Freightways Corp. 
-Iowa restricted the length of vehicles that may use its highways -> Court: this is Raymond revisited, except Iowa has presented evidence

-traditionally deference is given to safety highway issues for reason cited in Raymond (i.e. local interests will be affected as well)

-HOWEVER: less deference given where the local regulation bears disproportionately on out-of-state residents and businesses -> Iowa law has exceptions which benefit Iowa business -> evidence thus insufficient (like Raymond) to trump burden 

Concur: field of safety should not involve a balancing test -> once a state can establish a safety interest, the issue is decided [should NOT weigh this interference against the safety interest]
Dissent: -> this is a rational safety measure -> thus the court’s only function: double check that this is not a PRETEXT for discrimination 
STATE AS MARKET PARTICIPANT

Reeves, Inc. v. Stake
-cement production slowed, demand boomed -> cement shortage in SD -> policy: give SD residents cement first, out of state residents second -> Q: can the state of South Dakota, consistent with the commerce clause, confine the sale of the cement it produces to residents only?  YES

-Precedent: -Hughes v. Alexandria Scrap Corp: Maryland program designed to remove abandoned cars from state’s roads and junkyards > -more exacting documentation then required
-> basically worked hugely against out of state processors -> Court: this did NOT invoke the commerce clause


-why? Maryland has merely entered the market itself to bid up the price as a purchaser of interstate commerce and has restricted a trade to its own citizens in the state


-i.e. Maryland is a market participant, not a market regulator 
-a state, participating in the market as a private actor would, is not subject to the rules of the commerce clause -> [CC applies to state taxes and regulatory measures]
-state sovereignty: each state is guardian of its people -> has same right as a private trader to deal with whom he pleases -> state maintains a sovereign interest in deciding who it deals with

-National League of Cities: marketplace actions involving the integral operation in areas of traditional government functions may NOT be subject to congressional regulation pursuant the CC

-P’s arguments:

1) This is protectionism: yes, protectionist in the loose sense but still reflects the essential purpose of a state government to serve the citizens of the state

2) Embargo will cause a retaliatory embargo at state lines: cement is not a natural resource -> is the end product of manufacturing -> SD is not guarding its natural resources

3) Places SD suppliers of ready-mix cement at a competitive advantage to out of state: implies too much

4) Free market forces would have generated the appropriate amount of cement -> the plant was built for the sole reason that free market forces were insufficient!

Dissent: policy is the exact sort of economic protectionism that the CC was intended to prevent
-if a state enters the private market and operates a commercial enterprise to benefit of its citizens, CC applies!


-once it enters the private market for other purposes, the CC is reapplied -> because SD is a state, it cannot be presumed that it will act like a private actor

-therefore Q is: has SD undertaken integral government operations in an area of traditional governmental functions or has it participated in the marketplace as a private firm? If it’s the latter, the CC applies!

-difference between this case and Alexandria: interstate trade has been cut off -> permissible when: to satisfy its own state (public needs), impermissible when: done to favor in-state private contractors

White v. Mass. Council of Constr. Employers (Participation and Regulation)

-how does the court determine whether the state is acting as a market participant or market regulator?

-Boston Mayor: Boston city project workers must be from Boston (at least 50%)

-Court: Mayor’s order upheld: when a state or local government enters the market as a participant it is not subject to the restraints of the CC
Concur in part, Dissent in part (Blackmum): order requires private firms to hire residents only

-therefore it limits non-residents access to private employer
-> CC blocks this sort of action

-Majority’s response: CC does not require the city to stop at formal privity of K -> mayor’s order pertains to an economic activity in which the city is a major participant 

INTERSTATE PRIVILEGES AND IMMUNITIES [aka Comity Clause]
Hicklin v. Orbeck

-Alaska Legislature passed Alaska Hire act: all oil and gas work must be done by residents -> P this violates the Interstate Privileges and Immunities Clause: “Citizens of each state shall be entitled to all privileges and immunities of citizens in the several states -> protects the rights of citizens to pass into any other state for the purpose of engaging in lawful commerce, trade, or business
-precedent: Toomer v. Witsell: shrimp fishing fee 100x for nonresidents found to violate the comity clause.

Test: there must be a reasonable relationship between the danger represented by non-citizens as a class and the discrimination practiced on them -> there must be a substantial reason for the discrimination 

-must show that 



1) Non-residents are the source of the problem [Reasons exist for discrimination?]


2) Substantial relationship between the problem and the non-residents




-i.e. Does the degree of discrimination bear a close relation to them?

-fact that the state owns a resource does not remove Comity Clause protection -> connection between unemployment and non residents is attenuated here!

-Comity Clause and the Commerce Clause -the Hicklin Court (Brennan) suggested a relationship between the two -> -the CC and Privileges and Immunities clause have PARALLEL objectives (dictum)[later contradicted by Rehnquist]-> difference: Comity Clause does not apply to corporations

United Building & Construction Trades Council v. City of Camden 
-Municipal Ordinance: 40% of employees of contractors on public projects be Camden residents

-Court: municipal ordinances are still state ordinances -> fact finding required: are non-residents a source of unemployment problems in Camden? As long as this is so, the Camden ordinance will be constitutional 

-Rehnquist: Comity Clause and CC produce different results -> have different aims and set different standards for state conduct


-difference: CC: when state acts as a private actor, no constitutional conflict may arise


-Comity Clause: deals with interaction with out of state residents [not interstate commerce]

Baldwin v. Fish & Game Comm’n:  
-license for out of staters to hunt Elk in Montana was $$$$ vs. $ for in staters

-what’s the difference between this case and the Shrimp case? This right is not a fundamental right: shrimp fishing is an occupation, this is just a pastime
-only with respect to the “privilege and immunities” bearing upon the vitality of the nation will the Comity Clause apply -> hunting for elk is not related to the well-being of the union 


-out of state residents were not deprived out of a means of livelihood or means of travel
Attorney Licensing and residence: 
Supreme Court of New Hampshire v. Piper

-NH rule limiting bar admission to state residents only violated the Comity Clause


1) Is there a fundamental right? Yes


2) If there is a fundamental right, does it have a substantial reason for regulating this right? NO

Supreme Court of Va. v. Friedman

-relied on Piper, rule requiring out-of-state lawyers to become residents before they can be admitted to the bar is struck down



-local bar doesn’t want the competition [only reason for this]



-court: this reason is insufficient, rule is struck down

Barnard v. Thorstenn: must live in Virgin islands for an amount of time before you can be admitted to the bar


-also struck down

Hillside Diary, Inc. v. Lyons 

-just because a state regulation does not discriminate on its face [on the basis of state residence] does not automatically mean that the Comity Clause cannot be applied -> Court: Cali’s pricing system for determining the prices processors of fluid milk pay was not legitimized against a commerce clause challenge

1) Commerce Clause issue: Court: language in Act does NOT exempt the regulatory scheme from commerce clause challenges  
-Congress has the power to authorize state regulations that burden / discriminate against interstate commerce -> but it will be assumed that that it has NOT done so unless such intent is clearly expressed

-Act did not clearly express intent to immunize pricing laws from a CC challenge

2) Comity Clause issue: corporate Ps DO lack standing to bring a claim


-US SC: absence of an express statement in the law identifying out-of-state citizenship as a basis for disparate treatment is not a sufficient basis for rejecting the claim

LEGITIMIZING STATE BURDENS ON COMMERCE

Prudential Ins. Co. v. Benjamin (1946)

-a 3% tax on foreign (but not domestic) insurance companies placed by South Carolina

-Court (in the past): insurance business was interstate commerce -> Congress responds with McCarran Act: the business of insurance shall be subject to the laws of the states 

-if the congressional “correction” goes beyond the correction of erroneous factual judgment -> due deference might not be given to the act

-Power of Congress over commerce is not restricted, except as the Constitution expressly provides [by any limitation which forbids it to discriminate against interstate commerce in favor of local trade]

-Here: tax is reinforced by all governmental power (state and national) -> though powers are separated, they cannot be blocked from working together

-Congress can legitimize state action which would otherwise violate the CC

PREEMPTION BY FEDERAL STATUE 
-Congress may preempt state law in the course of establishing national rules, EVEN though absent such legislation the states would have been permitted to act


-if Congress (pursuant to its commerce powers) expressly excludes state regulation, it is determinative


-what if state law does not directly conflict with federal legislation and Congress does not expressly exclude the states from regulating? If the state stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress, that will result in its invalidation

-what standard determines what is permissible and what is impermissible?

Hines v. Davidowitz

-Court invalidated state alien registration statute because it was preempted by a federal statute

-Court’s primary function: to determine whether state law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress [no bright line test]
Pennsylvania v. Nelson: federal statute preempted a state sedition law which proscribed the exact same conduct -> no room left for state to supplement the federal law given its breadth.

CH. 4 EXECUTIVE AND CONGRESSIONAL RELATIONS: SEPARATION OF POWERS

-legislative, judicial, and executive powers have been separated -> there was not an absolute separation -> the functions were mingled and blended -> a system of checks and balances -> increases efficiency and precludes exercise of arbitrary power

Formalist Model: sees the constitutional text as establishing bright lines separating the powers and responsibilities of the 3 branches -> each branch is limited to the exercise of power given to it 


-Problems: produces mechanical results -> restricts governments ability to respond to new needs in creative ways


-Formalism: used to protect federalism -> formalism operated to protect state government issues

Functional Model: emphasizes the checks and balances principle -> is a more fluid and flexible approach -> perceives a greater open-ended, ambiguous quality to the constitutional language -> intermarriage of function


-Problems: fails to produce a comprehensible standard 

-Formalists and Functionalists see eye to eye on

1) Separation of powers is intended to prevent a single governmental institution from possessing too much power, 2) Agree on the mechanism by which this objective is to be achieved

-Judiciary maintains: checking, diversification, and accountability -> each branch should have the power to check the other -> these functions should NOT be neglected

PERSPECTIVE ON THE EXECUTIVE POWER -> History has seen an expansion of executive power

-vague constitutional grant that pertains to executive power has been malleable 

1) Roosevelt: Stewardship theory: Executive power is only limited by specific restrictions appearing in the constitution or imposed by Congress under its constitutional powers

-Stewardship: is premised upon inherent presidential powers -> only restricted when explicitly stated so

2) Taft: the President can exercise no power which cannot be fairly traced to some specific grant of power

 The vestiture clause: Art II Sxn. 1: vests an “executive power in the president” -> is this an independent grant of power or only a designation of office? -> arguments for both:


1) “vested in the president” = powers are vested in one person



2) “vested…” = grant of the power to execute the laws [not subject to qualification via statute]
In re Neagle: Attorney General assigned Neagle as body guard to US SC judge


-Neagle shot and killed Terry -> State authorities arrested Neagle

-Court executive power is NOT limited to the enforcement of acts of Congress

-includes the “rights, duties, and obligations” growing out of the Constitution itself

In re Debs: Justice Department sought to enjoin Debs from obstructing interstate commerce -> though no statutory basis for the injunction, it was still granted

-Court: used broad executive power to act in the public interest -> Government has a right to apply to its own courts to enforce an order to protect public interest


-President has a duty to secure a common right for his citizens


-fact that government has no pecuniary interest in the matter does not exclude it from the courts

United States v. Midwest Oil Co.: Congressional statute: public lands were to be opened only when mineral deposits were to be found -> Taft: withdrawal of land ordered -> no statutory authorization for such action

-Court: Congressional enactments were necessarily general thus subject to emergencies and changes conditions justifying executive action

-Congress had not taken any action which could be construed as a denial of the right of the executive to make withdrawals of public in land in public interest

ALLOCATING THE LAWMAKING POWER

-most executive orders implement legislative policies 

-some executory orders implement “managerial policy” pursuant to the President’s independent authority under the constitution or to vague statutory grants

-Article I: “All legislative powers herein granted shall be vested in a Congress of the US”


-to what extent can Congress delegate these responsibilities? 
[A] EXECUTIVE LAW MAKING

[1] Unauthorized Executive Action

Youngstown Sheet & Tube Co. v. Sawyer [The Steel Seizure Case]

Q: Was the president acting within his constitutional power when he issued an order directing the Secretary of Commerce to take possession and operate most of the nation’s steel mills? -> Mill owners: President’s order = lawmaking! (a Congressional duty!)

-Government: President’s actions were necessary to avert a national disaster given that the nation was at war

-President’s power must stem from either an act of Congress or from the Constitution itself
-no statute here thus the power to seize the mills must be found in a provision of the C

-Should this power be implied?


1) “The executive power shall be vested in a President”


2) “he shall take Care that the Laws be faithfully executed”


3) “shall be commander in chief”

1) Order cannot be sustained as an exercise of the President’s military power as Commander in chief


-Commander of armed forces does not have power to take control of private property in order to block labor disputes -> this is a job for CONGRESS

2) Cannot be sustained because of the several provisions that grant executive power to the President


-the idea that laws should be faithfully executed by the president refutes the idea that he is to be a lawmaker -> Congress alone has this power -> Constitution does not subject the lawmaking power of Congress to presidential control -> lawmaking power lies with Congress!
Concur (Douglas): since Congress is the only branch that can pay compensation for the seizure, congress is the only branch able to enact such a seizure -> checks and balances!

Concur (Frankfurter): Congress has experience with governmental seizures of property -> in the past has chosen not put this power in the hands of the president


-Yes president’s powers are unenumerated: this does not mean that they are undefined

-only 3 isolated incidents in which Congress has approved presidential seizure: these incidents were extreme and not on point with today’s case [Midwest Oil]

Concur (Jackson): presidential powers fluctuate depending upon the corresponding powers of Congress

1) When a president acts pursuant to an express or implied authorization of Congress, his authority is at its maximum [includes all Presidential power plus all power that Congress can delegate]

2) When the president acts in the absence of such a grant, he operates on his own powers -> test of power here is to depend on the imperatives of the events in Q…

3) When the president takes measures that contradict expressed or implied Congressional will, then his power is at its lowest [today’s case fits into category #3] -> only justified if such seizure is BEYOND the control of Congress 

-D relies on 3 clauses in the C


1) “The executive power shall be vested in the president” -> this is not a grant of broad executive powers -> is just an allocation of office subject to the following power listed in the C



2) “President shall be Commander” -> the ability to seize steel plants for American troops is an usurpation of power: if court allows this will have to allow a VAST expansion of executive power -> would allow a president who deploys armed forces to take control of the country 


3) “He shall take care that the laws be faithfully executed”: this just means that we operate under a government of laws, not men 

Concur (Burton): President does not have inherent power to seize property when Congress has not given the president such power -> present situation not comparable to a threatened attack -> are not faced with catastrophic situation -> Congress has already detailed specific procedures for the president to follow 

Concur (Clark) -> C grants president extensive power during national emergency -> but if Congress has already laid down a procedure for the President to follow during this crisis, the president must follow it

Dissent (Vinson, Reed, Minton): these ARE extraordinary times -> we are at WAR -> depend upon steel production

-the history of the constitution and its application: has allowed presidential action such as this! Presidents have dealt with national emergencies by enforcing their own legislative acts with or without explicit statutory authorization

-President WAS performing his duty to “take care that the laws be faithfully executed”


-work stoppage would imperil safety of the nation -> flexibility to meet critical situations is necessary


-by preventing the collapse of congressional legislative plans the president is making sure that the laws be “faithfully executed”

-as in Midwest Oil, the president acted to preserve an important matter until Congress could act [in Midwest Oil the action was contrary to an express statute!]

-Steel seizure case: the president has no inherent power to invade private rights -> he must point to affirmative legislative authority when so acting
THE APPOINTMENT AND REMOVAL POWER

-Article II, Section 2, Clause 2 establishes the presidential power to appoint officers of the US in the president


-Congress may appoint inferior officers

-removal power: what are the respective powers of Congress and the President in removing officials appointed under article II?

Myers v. US 1926: presidential removal of a postmaster contrary to tenure of office act was upheld
Humphrey’s Executor v. US 1935: court rejected presidential removal of FTC commissioner contrary to statute since he was not a purely executive officer
-when an officer exercises “quasi-legislative or quasi-judicial powers” or is an officer of legislative / judicial departments separation of powers blocks illimitable power of removal in the president 

-if investigation is an executive function, can Congress diminish this role by appointing an independent counsel?

Morrison v. Olson

-P challenges the independent counsel provision of the Ethics in Government Act of 1978 -> Ethics in government act allows for independent counsel to investigate and prosecute high ranking government officials

-Court: provisions do NOT violate the Appointments Clause of Art III

-Appointment clause of Article II: President may appoint superior officers (ambassadors, ministers, consuls, etc.) -> Congress shall appoint inferior members 

-is independent counsel a superior or inferior officer? Not a clear line -> but clearly inferior officer here:


1) can be removed by a higher executive branch official, 2) can only perform certain, limited duties


3) office is limited in jurisdiction, 4) office is limited in tenure

-Court: Congress’ power to place inter-branch appointments of inferior officers is not unlimited


-balancing test: appointment is improper if there is some “incongruity” between the functions normally performed by the courts and the function of the appointed

-the appoint of independent counsel by the court does not violate “incongruous” inter-branch appointments

-P: Judicial power of the US is limited to “cases” or “controversies” -> Court: no conflict there -> there is no proper threat to the executive authority by this judicial appointment

-Court: is the act invalid under the separation of powers?

1) Does the provision that allows only for “Good cause” termination violate the president’s exercise of his constitutionally appointed functions? 



-Humphreys -> good cause requirement does not interfere with president’s duty to “take care that the laws be faithfully executed”

2) Does the act violate the separation of powers by reducing the president’s ability to control the independent counsel? -> the 3 branches are not required to be absolutely independent


-Congress is not attempting to increase its own power here -> no usurpation of executive power


-act does not impermissibly undermine the powers of the executive branch 
-Before Morrison, Congress could not place limits on presidential power in terms of the removal of an executive officer - but now “good cause” suffices [does not interfere with presidential obligations]

Dissent (Scalia) -> Separation of powers is central guarantee of a just government -> executive power is vested in the president!

-must ask 2 questions when dealing with separation of powers Q:

1) is the conduct of a criminal prosecution the exercise of purely executive power? -> governmental investigation is an executive function

2) does the statute deprive the president exclusive control over that power? yes -> this is the whole point of the statute [AG can only dismiss for “good cause”] > -answer to both of these Qs is yes!

-Checks against a branches abuse of power is two fold:

1) retaliation by one of other’s branch’s use of exclusive powers, ex: Congress can impeach the executive

2) political check: the people can vote abusers out!

PRIVILEGES AND IMMUNITIES IN THE SEPARATION OF POWERS

[A] EXECUTIVE PRIVILEGE

-Congress often makes attempts to demand information from the Executive


-Eisenhower: efficient administration of the executive depends upon candid discourse 

Q: does the executive have an absolute privilege to withhold information?

US v. Nixon
-President Nixon was named as an unindicted co-conspirator -> Prosecutor moved for a subpoena ordering the president to produce tapes -> Nixon moved to quash the subpoena claiming “executive privilege”

-D: issue presents a political question since it involves a “textually demonstrable” grant of power under Art. II -> Court: the mere claim of inter-branch dispute is never enough to defeat federal jurisdiction
1) Nature of the proceeding: criminal prosecution: Controversy requirement: not just a conflict, but the type of controversy that courts traditionally resolve -> this case: production of criminal evidence -> traditionally justiciable 

2) D: Subpoena should be quashed because it demands access to confidential presidential conversations

-Court: it is not your duty to interpret what the constitution says, that is our job -> duty of the court to say what the law is (Marbury v. Madison)

-D: Absolute privilege has 2 solid grounds here:
1) Government cannot operate efficiently if members cannot speak freely

-Court: yes, this requires great deference from the courts, but is not absolute 


-but when the privilege depends upon a broad, undifferentiated claim of public interest, other interests must be analyzed -> [military, defense secrets will always be protected]

-an absolute privilege would hinder criminal prosecutions -> this interferes with the goals of the courts 
2) Separation of powers: executive operates within its own sphere, this insulates a president from judicial subpoena 

-Court: separate powers are not intended to operate with absolute independence 

-Integrity of the criminal system depends upon full disclosure of the facts!


-legitimate needs of the judicial process may outweigh presidential privilege

-D: Even if not, the privilege should prevail over the subpoena


-court: claim not based on military secret protection – is just a generalized interest in confidentiality

-right to all available evidence in a criminal trial is also based in the constitution


-therefore weighing the two constitutional interests against one another: importance of general privilege of confidentiality against the damages of such a privilege against fair administration of criminal justice 

-due process of the law (i.e. fair administration of the criminal system) >>> generalized interest in confidentiality -> the generalized assertion of privilege must yield to the demonstrated need for evidence in a criminal trial
-US v. Nixon deals only with a criminal trial. What is the executive privilege against congressional demands for information? Congress will be required to demonstrate a strong showing of need to trump the privilege here

PRIVILEDGES AND IMMUNITES IN THE SEPARATION OF POWERS

[A] EXECUTIVE POWERS

Cheney v. US Dist. Ct.

-Court: Nixon’s rejection of a broad claim of executive privilege did not apply in civil litigation where the purpose of the litigation was the disclosure of sensitive information


-Vice President ordered to disclose information regarding info about something secretive 

-US SC: executive officials are entitled to have their claim of executive privilege heard in general BEFORE discovery proceeded

-Court: Nixon is fundamentally different from this case:

1) Nixon involved balance between exec privilege and CRIMINAL proceeding -> not concern civil litigation

2) The party requesting the information had satisfied the burden of showing the propriety of the request FIRST


-a discovery request (as is the case here) is NOT appropriate satisfaction [onus is not the executive] 

EXECUTIVE AND LEGISLATIVE IMMUNITY 

[1] Presidential Immunity

Nixon v. Fitzgerald: 
-Fitzgerald, after being dismissed from the air force, sued Nixon for unlawful retaliation in civil court

-Court: government officials are entitled to some form of immunity from suits for civil damages
-some officials (notably judges and prosecutors) require full exemption from liability
-the importance of the president’s duties demand a guarantee of absolute immunity from civil damages liability -> absence of such a guarantee could distract a president from his public duties 

-separation of power concerns: court must balance: constitutional interest to be served VS. danger of intrusion on executive branch function [latter is “weightier]

-Court: there is still protection against presidential misconduct: impeachment, etc.

Dissent:

-majority makes no effort to establish categories that should be absolutely immune and those that should not


-abandons the “functional approach” -> immunity should be premised upon function, not office: thus the Q is: does the dismissal of the employee fall within constitutionally assigned executive function? NO

-Can Congress establish a statutory cause of action against the president for civil damages? Probably not (though not answered) -> though generally: is it up to the political process to regulate transgressors 

Clinton v. Jones
-Q: can litigation of private actions for civil damages against a current president on the basis of alleged wrongs committed prior to assuming office be postponed until the president leaves office? NO


-Fitzgerald principal is inapplicable to unofficial conduct

-caveat: the extent of the burden is still an appropriate matter of review, however

CONGRESSIONAL LAWMAKING: LIMITATIONS AND RESPONSIBILITIES

[1] Delegation of Legislative Power

-much of the executive’s legislative power is result of legislative delegation of lawmaking power


-as a general rule: power delegated to Congress cannot be redelegated to the executive

-why is delegation of legislative power to executive agencies problematic?

1) Textual Problems: according to Article I, legislative power is given to Congress

2) Accountability problems: power is transferred to agencies that are not directly accountable to the electorate

3) Checking problems: delegation inflates executive power at the expense of the legislative branch

-Arguments for delegation:

1) Voter waiver: voters (as represented by Congressmen) have chosen to endorse such a practice.

2) Comparative Accountability: most Congressional decisions are made by hidden subcommittees -> decisions made by the executive are more open 

3) Comparative Representativeness: President is just as representative of the electorate as is Congress

4) Impossibility of Fashioning Workable Standards: those executing the law will need to be able to exercise a degree of discretion 

Mistretta v. US 
-Court: sentencing guidelines for federal courts established by the US Sentencing Commission (an independent group on the judicial branch delegated this power by the legislative) are legitimate BECAUSE:


1) Neither delegates excessive legislative power

2) Nor violates separation of power principles 

-nondelegation doctrine: rooted in separation of powers -> BUT does not prevent Congress from obtaining the assistance of its coordinate branches 


-in determining when Congress may seek assistance from another branch: the extent and character of that assistance must be fixed according to common sense and inherent necessities of the government coordination 


-as long as Congress lays down an act based on an intelligible principle to which the person is directed to conform, such delegation of legislative power is not forbidden
-the act sets forth MORE than merely an “intelligible principle” -> the act outlines policies which explain what the commission should do  -> type of work: detailing punishments for hundreds of crimes: detailed, expert heavy-type work that Congress must be able to delegate to a commission

Whitman v. American Trucking Association

-US SC upheld the section of the Clean Air Act which established the EPA as determiner of clean air standards


-this satisfies the intelligible principle standard


-the fact that the EPA is required to make judgment of degree is not conclusive for delegation purposes -> therefore not exercising legislative power in violation of Article I of the Constitution 

-Concur: just to note: there are cases where the “intelligible principle” is visible the degree of the delegated responsibility is too great to be called anything but legislative 
THE LEGISLATIVE VETO

-In an effort to preserve balance of power, Congress has created devices for controlling the executive exercise of delegated power: Legislative veto: Congress delegates power but reserves the ability to review proposed executive action -> other provisions:


-require congressional resolution of approval before executive proposal becomes effective


-others provide for a one-house disapproval, others a joint resolution disapproval

-the constitutionality of these provisions:

Immigration and Naturalization Service v. Chadha

-Sxn 244(c)(2) of the Immigration and Naturalization Act held to be unconstitutional AS IT permits a one-house veto over executive branch orders [House blocked AG’s authorization of stay of deportation for Chadha]

-US SC: 244(c)(2) violates the separation of powers
-Constitutionality of the Act: even “useful” political inventions are subject to constitutional requirements

1. Presentment Clause: all legislation MUST be presented to the President before becoming law


-President maintains a Presidential veto power -> shares lawmaking power of both Houses with the President -> President’s role cannot be circumvented


-why the presentment clause? 1) allows President to defend himself, 2) increases the likelihood that bad laws will be blocked, and 3) assures that a “national” perspective is grafted on the process

2. Bicameralism: no law can take effect without the concurrence of the prescribed majority of both Houses


-ensures that legislative power would only be exercised after opportunity for full debate in 2 settings


-also, legislative can overrule Presidential veto with 2/3 vote from both houses

-not every action, however, is subject to the bicameralism / presentment requirements of Art. I


-depends upon whether the matter is legislative in its character (purpose) and effect
-Legislative purpose: altering legal rights, duties, and relations of persons outside of the legislative branch


-reversal of AG’s decision could only have otherwise been accomplished via legislation

-Nature of the decision: when congress delegates authority, it must abide by that authority until it is either legislatively altered or revoked 

-When the framers intended to authorize the Houses to operate outside of the bicameralism role, they narrowly and expressly defined the procedure for such action: 4 provisions:

1) HOR alone was given power to initiate impeachment

2) Senate alone was given power to conduct trials following impeachment

3) Senate alone was given final power to approve or disapprove presidential appointments

4) Senate alone was given unreviewable power to ratify treaties negotiated by the President


-the Act is not within any of these express provisions

-holding: legislative vetos are broadly repudiated on the basis of the structure of Article I

Concur (Powell): above decision invalidates ALL legislative vetoes, should just invalidate THIS one


-constitution does mandate that all legislative vetoes are unconstitutional -> they are a means by which Congress can control delegated authority 
-Constitution doctrine of separation of powers can be violated in 2 ways:

1) one branch impermissibly interferes with the other’ s performance of its constitutionally assigned function

2) the doctrine may be violated when one branch assumes a function that more is entrusted to another (this case)


-an exercise of unchecked power [no internal constraints on Congress with deportation issue -> better resolved by the judicial branch]

-Congress is more accountable when it prescribes rules of general applicability (as opposed individual rights)

Dissent (White): court kills of all legislative veto – this is bad

-Without the legislative veto, Congress is left with this choice: either to:

1) refrain from delegating the necessary authority (and thus attempt to write ALL laws itself) or

2) give its law-making function entirely over to the executive

-the constitutionality of this issue is unclear at best, better to not strike an ENTIRE CLASS then


-Congress relies on the veto to insure their role as the nation’s law makers -> must be able to delegate law making power given the complexity of our government

-Legislative veto is NOT a power to legislate absent presentment / bicameralism: can only negative what an executive department has proposed


-court’s contradiction: requires legislative to enter through P/B process (even on veto) but NOT the executive to which the power has been delegated [why is the legislative subject to a more exacting test?]


-court will allow a veto power to be placed in private hands but will not allow Congress to place such a power in its own hands -> inconsistent with Art. I P/B commands

-legal status quo is maintained with this current standard: alien can be deported only with approval of all 3 actors: the L, J, and E

-Notes: Majority = formalist approach / Dissent: functionalist argument [true purpose of C is maintained by allowing the legislative to retain its check on the executive]

THE WAR POWER
-Article I: delegates the war power to Congress (or at least a preponderance of influence in Congress)


-Executive relies on the nebulous provision vesting executive power in the President 


-war is rarely declared, does Congress still really control the war power?


-president dominates the war powers now

-Dellums v. Bush: Iraq war suit


-Court: no ripe AND the court is not prepared to put 100% of this power into Congressional hands

-president has the power to repel sudden attacks without legislative authorization

-president has the power to rescue citizens without legislative authorization

War Powers Resolution: seeks to reinstate the power to wage war with Congress


-Chadha issue here? No -> Congress never delegated this war making authority in the first place


-this war power resolution has generally not worked
