1. Can you even get into court??
a. Look to the CONST (Art III, lower fed courts, SC original & appellate)

b. Look to the STATUTE (congress must have allowed court to hear this case; can use “exceptions power to limit SC appellate jurisdiction)

c. Does the 11th AMEND bar this action? (parties cannot sue states as states or their agencies in fed court; narrow def of “state,” Congress can use 14/5 to give private COA to sue for violations)
d. Is this STATE ACTION (14th only for national and state govs-does not apply to private parties who have acted in this way; “public function” –EXCEPT 13th)

e. Is this JUSTICIABLE  = standing (3 factors, taxpayer, citizen, legislator, 3rd party, associational, ripeness, mootness, political question, advisory opinions, abstract questions, self-imposed rules of restraint

2. Where did Authority Come from for Congress to pass this law?? 
a. Look to CONST (Art I-express or implied)

b. Look to NECESSARY AND PROPER; Art I, sec 8 (not an independent power, just a boost to Congress’ enumerated powers); limited by 10th and 14th

c. TAXING & SPENDING POWER, Art I, sec 8 (general welfare and raise revenue; spending power = way around Commerce Clause limitations)

d. COMMERCE CLAUSE (Art I, sec 8); channels of IC, instrumentalities of IC, articles moving in IC, activities that “substantially effect” IC; limits = cumulative effects (w/ economic activity ONLY), 11th Amend, regulating states as states (Garcia test-10th is what prohibits this)
e. 10th AMEND; reserves stuff for the states (must mean something)

f. 14th/SEC 5; Congress can enforce provisions of 14th = must be proportionality between means and end; 11th is NOT a bar to this power of Congress

3. Can the state enact this law??
a. First must see IF CONRESS HAS ACTED, if so (is state expressly prohibited from doing this, is this a place where unless Congress gives permission state CANNOT act, is there Supremacy Clause issue)

b. Then, What IF CONGRESS HAS NOT ACTED = (1) Negative Commerce Clause (discrimination, burden, congressional authorization/permission, market participant,) (2) P/I (art 4, sec 2) (reason for discrimination, is the plan well-tailored)
4. Can the executive act in this situation??

a. FOREIGN POLICY (treaties, executive agreements)

b. COMMANDER-IN-CHIEF (war, military operations once war declared)

c. DOMESTIC AFFAIRS (appointment/removal power, impeachment, emergency power, pardon, executive privilege-presumptive and absolute)

d. DELEGATION OF CONGRESS’ POWERS (Congress can delegate authority to admin agencies and to Pres)

e. SOP (a final limit to what pres can do)

