Judicial ReviewDoctrine
Courts must invalidate state and federal statutes that are unconstitutional.  Also applies to executive actions, but mostly we are talking about statutes.  But can't abuse this doctrine, because then won't be enforced, and courts will lose power.  Marbury v. Madison.  United States v. Lopez.  
Political Question Doctrine
· There are certain questions that the Constitution commits to a political branch of the government, but not to the courts.  Even though the questions are about a legal text is not for the courts to interpret.  Nixon v. United States.
· Goldwater v. Carter is NOT a good case for political question doctrine.  Plurality says is a non-justiciable PQ.  Powell says is not a PQ, but is not "ripe" for judicial review.  Brennan: is not a PQ—deciding whether or not to rescind the treaty is a PQ, but deciding who has the power to do so is not.
· If the Const. says how to do something but not how to undo it, that's a PQ.  Coleman v. Miller.
Several factors that the court looks at to determine whether a question is a political question.  

1) One thing the court looks at is the constitutional text.  Like the Constitution says that the President gets to appoint judges and ambassadors.  The courts would never do that.  

2) Judicially manageable standards of review.  

3) Precedent

4) ritual meaning of the Constitution
Doctrine of Implied Powers
McCulloch v. Maryland
Doctrine of Limited Powers
Marbury v. Madison
Dormant Commerce Clause Doctrine
Limitations on State Regulation of Commerce

· Birth of the Dormant Commerce Clause: Gibbons v. Ogden
· Things requiring uniform plans/national standards are exclusively for Congress to regulate, Cooley v. Board of Wardens
· States may not put excessive burden/discriminate against interstate commerce, South Carolina v. Barnwell Bros.
· Excessive burden test: burden v. legitimate state interest, Southern Pacific v. Arizona
· State must use reasonable nondiscriminatory alternatives, Dean Milk
· State must use least discriminatory means available, Hughes v. Oklahoma
Modern Commerce Clause Doctrine (aka Affectation Doctrine)
· Congress may regulate intrastate activity if the aggregate effect of things regulated would affect interstate commerce, United States v. Darby, Wickard v. Filburn, Raich v. Gonzales
· Congress had power to regulate local activities that might have substantial and harmful effect upon commerce, Heart of Atlanta Motel Co. v. United States, Katzenbach v. McClung
· May not regulate activities that do not substantially affect interstate commerce and have no jurisdictional element in the Act, United States v. Lopez, United States v. Morrison
Penalty Doctrine

· Congress cannot impose a tax for the purposes of penalizing, or try to regulate something through its commerce power it can't reach otherwise, Child Labor Tax Case, compare United States v. Kahriger.  See also United States v. Lopez.
· Limited by Affectation Doctrine and Doctrine of "objective constitutionality."

Doctrine of "objective constitutionality"
· United States v. Kahriger—as long as the Act is actually regulating commerce, it's ok.

Privileges and Immunities Clause

· Hicklin v. Orbeck—AK hiring act unconstitutional because no substantial state interst proved, violated Privileges & Immunities by discriminating against out of state citizens.

· Baldwin v. Fish & Game Commission—cost a lot more to hunt elk in MT if an out-of-state resident.  Was ok because hunting elk is not a fundamental right, and P&I only protects fund. rights.
Preemption (field and conflict)
· Silkwood—1) field preemption, 2) conflict preemption.  If silent on who governs re: particular facet, then is ok to plug in state law.

Governmental Immunity

· McCulloch v. Maryland—Maryland cannot tax federal bank.
· Garcia v. San Antonio Metro.—States are not exempt from requirements that are not destructive to state sovereignty.

· Congress may not directly compel states to regulate, but may encourage them via conditional spending or preemptive federal legislation (New York v. United States, Printz v. United States)
Non-Delegation Doctrine
United States v. Curtiss-Wright—General principle of the Non-Delegation Doctrine: Congress cannot delegate its law-making function.  
Separation of Powers

· Impeachment should be done by a different branch of govt (i.e., judges shouldn't impeach other judges), Nixon v. United States
· Legislative vetoes violate separation of powers, INS v. Chadha
State Action Doctrine

· Constitution imposes limitations, but they are only limitations against state actors, not private parties.  See The Civil Rights Cases.

· Exceptions: - public function—Marsh v. Alabama (was public function), Hudgens v. NLRB (was not)

      - judicial enforcement—Shelley v. Kraemer

-joint participation—Burton v. Wilmington Parking Authority, Flagg Bros., Lugar (state actor = someone who may fairly be said to be a state actor), Batson v. Kentucky, Edmonson v. Leesville Concrete, Dennis v. Sparks
· Not a state actor when position is adversarial to the state (Polk County v. Dobson, NCAA v. Tarkanian)
Takings Doctrine
· United States v. Causby
· Yee v. City of Escondido
· Village of Belle Terre v. Boraas
General Welfare Clause
· United States v. Butler, Buckley v. Valeo—spending for the general welfare is a separate and additional power than the power to lay taxes.  Court adopts Hamilton's view.  Not a limitation but an expansion.

Executive Privilege
· United States v. Nixon—President has implied executive privilege, can be overridden by criminal trial, in camera review for civil trial re: issues other than military/diplomacy
Contracts Clause
