Events leading up to Constitutional Convention

1776 Colonies ( Independent

Declaration of Independence = “Free & Independent States”

1781 ( Articles of Confederation Created

· Charter for states to work together

· Similar to a treaty

· Provided for 1 branch of government

· “Congress” or congregation of states

· 1 vote per state 

· 1 court of Admiralty

“Congress” Was Ineffective

· Purported Power 

· E.g. to settle state boundary disputes over the western territories, collect taxes for the federal government, etc.

· States were required to carry out the dictates of congress 

· Congress had limited power to pass laws but it had no way to enforce it

· Some states would comply with congress and others would not ( unfairness & complaints

· Eventually none of the states regarded congress as authoritative government

· These weaknesses called for a replacement of the articles of confederation.

I. JUDICIAL REVIEW AND ITS LIMITS
A. JUDICIAL REVIEW

i. Although the Supremacy Clause makes clear that courts may not enforce unconstitutional state laws, no provision in the Constitution expressly empowers judges to review the constitutionality of federal legislation or federal executive actions. The Supreme Court, however, has held this power of judicial review to be implicit in the Constitution. Marbury v. Madison
ii. Marbury v. Madison (1803)
1. Article III expressly empowers the Supreme Court to exercise original (as opposed to appellate) jurisdiction only over cases affecting ambassadors, other public ministers and consuls, and those in which a state is a party. Congress may not grant the Supreme Court original jurisdiction over mandamus or other actions that do not fall within these categories.

2. In the Context of a case or controversy, The Supreme Court has the implied power to review acts of congress and declare then VOID if Repugnant to the Constitution

iii. Federalist Papers – Influential essays which explained the constitution and argued for its ratification.

a. The Supreme Court strives to interpret the constitution according to what it considers to be its original meaning using the Federalist Papers.

iv. Federalist Paper #78

1.  Hamilton state the framer’s intent to incorporate Judicial Review.

a. The court’s providence is in the interpretation of the law. A constitution is the fundamental law. It therefore belongs to them to ascertain its meaning, as well as the meaning of any particular act proceeding from the legislative body. If there should happen to be an irreconcilable variance between the two, that which has the superior obligation and validity ought, of course, to be preferred; ir, in other words, the Constitution ought to be preferred to the statute, the intention of the people to the intention of their agents.

B. LIMITATIONS ON JUDICIAL REVIEW

i. A FEDERAL COURT cannot exercise judicial review of legislation or executive action if:

1. Article III of the Constitution does not permit the federal court to exercise jurisdiction. Marbury v. Madison
2. Congress deprives the court of jurisdiction by Statute 
a. Ex Parte McCardle

i. McCardle was a writer sympathetic to the South during reconstruction. Originally the statute allowed for appeal to the Supreme Court in this case, but congress repealed a portion of the statute that conferred appellate jurisdiction to the Supreme Court. The Supreme Court upheld the Congressional power to withdraw appellate jurisdiction over a pending case. 

ii. Appellate jurisdiction was NOT originally derived from Congress (it was constitutionally granted) -> Congress retains power to regulate it.
3. There is no Genuine Case or Controversy

a. Muskrat v. United States
i. Federal Laws of 1904 and 1906 attempted to enlarge the # of Indians who would share in the reserved Indian property / Muskrat brought suit to determine Constitutionality of the Acts / Supreme Court held they have no jurisdiction to hear the proceeding / the lines of Separation of Powers prevents the judiciary from operating in an advisory role
ii. “Judicial Power” is the power to pronounce judgment / this power is limited to “cases” or “controversies”
iii. ONLY when case arises between Adverse Litigants / Although the U.S was a litigant, there is NO interest adverse to the claimants.
4. The Case involves a Non-Justicable POLITICAL QUESTION
a. Nixon v. United States

i. A non justicable political question is an issue that the Constitution commits to a branch of the government other than the judiciary. In determining whether an issues is a non-justicable political question, courts consider:

1. Whether the text of Constitution directs Congress or the President to decide the issue

a. President has power to appoint judges, courts d not have to interpret this!

2. Whether there are judicially manageable standards for resolving the issue and other factors.

ii. Majority Holding: Federal judge Nixon’s Impeachment is a political question because the constitution commits the issue of impeachment of judicial officers to the Legislature
iii. Impeachment Trial Clause – Art. I, § 3, cl. 6: Senate shall have sole power to try all impeachments.  
1. “Sole” -- that power was reserved to the Senate
iv. The term “Trial” is satisfied by the congressional proceedings and does not require a trial in the nature of judicial trials as argued by Nixon.
v. Judiciary was not chosen to have the role of impeachment because:

1. Checks and Balances: the only check on the judicial system is the legislature -> No check or balance upon the judiciary if Constitution places the final reviewing power of judges back into the hands of the judiciary.
vi. Senate is also checked in this process because the Process is divided (House has power to accuse, Senate given the right to judge)  /  2/3 supermajority requirement. 
b. CONCURRANCES

i. Stevens: Easy issue → Framers gave impeachment powers to the legislative branch, end of story.
ii. White, Blackmun → this issue SHOULD BE justiciable! -> Senate should not have unreviewable discretion / Concur Because Senate fulfilled its obligation to “try” petitioner / Court has an obligation to review the constitutionality of legislative acts / should NOT be abandoned because of the word “sole” / Senate can control the judiciary with impeachment / judicial review would merely ensure that the Senate adhered to a minimal set of standards
1. WHITE’s Concurrance / HOUSE SENATE RULES CLAUSE – Each house may determine the rules of its proceedings so long as they are compatible with the rest of the constitution 
iii. Souter → Political Question Doctrine is a function of separation of powers / requires a case-by-case analysis / Extreme occasions can require a judicial review of a political issue
II. IMPLIED FEDERAL POWERS
A. The Necessary and Proper Clause (Art. I, § 8) empower CONGRESS to select the appropriate means to accomplish any legitimate end under the Constitution. Under this clause, Congress may enact laws that it might reasonably find to be related to any of the powers. 
i. McCulloch v. Maryland → Congress created bank to carry out its taxation function in Maryland, and the state imposed a tax.  Court HELD that: 
1. Congress had the power to create the bank Under the Necessary and Proper Clause, as a means to Congress’ Constitutionally enumerated ends.  The clause was interpreted to expand Congress’ powers, not restrict them.
a. The term “necessary” is interpreted to stand for those means that would be useful or convenient, not only those means that are absolutely indispensable to carrying out the power.  
i. Congress is not required to do that which is most direct and simple / they have discretion
2. MD did NOT have the power to tax the Federal bank.  MD’s tax is an attempt to control the federal government and “the power to tax is the power to destroy.” Therefore, a state law in direct conflict with a federal law made pursuant to the Necessary and Proper Clause of the Constitution (Creation of the U.S. Bank) is unconstitutional because  Federal law trumps state law.  
3. Neutral, nondiscriminatory, and uniform taxes on the bank (such as property tax, etc.) are Constitutional.
III. LIMITATIONS ON STATE REGULATION OF COMMERCE

A. The SUPREMACY CLAUSE (Art. VI Cl. 2) and the DORMANT COMMERCE CLAUSE (Art. 1 § 8 Cl. 3) Doctrine says that a state law affecting interstate commerce is invalid if:

i. The state law is pre-empted by a federal statute

1. Gibbons v. Ogden

a. P was assigned privilege of operating vessel between NYC and NJ by NY / D was granted a federal license to trade in the same waters / P sought to enjoin D from doing so. 
b. HOLDING: Congress can regulate commerce with foreign nations, and among the several states, and with the Indian tribes / this includes navigation on the country’s waterways
i. “Among the several states”: Commerce among the states extends into the interior of the state / Restricted to commerce that involves more than 1 state

c. Supremacy Clause: When State Law conflicts with Federal law → Federal Law Trumps!
ii. The state law concerns a subject for which NATIONAL UNIFORMITY is Necessary.

1. Cooley v. Board of Wardens (development of the dormant commerce clause)
a. PA law required ships entering or leaving port to hire local pilot to guide them through harbor / A violation of the law resulted in a fine / A prior-enacted federal statute provided that all pilots were regulated by state law until such time Congress legislated otherwise / Court found that pilotage is local in nature and need not be regulated by a single, national plan or system / 
b. HOLDING: In the absence of applicable federal regulation, a state may regulate local pilotage for navigation.
c. A state cannot regulate commerce, when subjects of that commerce regulation are national in nature / Require a Uniform System or Plan of Regulation.

d. The TEST of state power to regulate interstate commerce:

i. In determination of whether a state regulation of interstate commerce is permissible, the Cooley Court focuses on the subject of the regulation.  When subjects of commerce regulation are national in nature, i.e. require a uniform system or plan of regulation, they are not amenable to state regulation.

e. States have the power to regulate this aspect of commerce (local) because the grant of commerce power to congress does not expressly prohibit states from exercising power over local commerce. 
f. Reserves Judicial power to invalidate objectionable state legislation under a theory of partial exclusivity → only state regulations that affect commerce that needs exclusive federal regulation violate the commerce clause
2. Wabash St. L & P v. Illinois 

a. Railroad carrying freights from Illinois to New York violated an Illinois statute regulating the rates railroads could charge for carrying goods.
b. HOLDING: The Illinois statue is unconstitutional because a regulation of transportation throughout a series of states is a “species of regulation that is of a general and national character.” And should be regulated by congress
iii. The state law imposes a burden on interstate commerce that is excessive in relation to legitimate local interests, where legitimate local interests include protecting health and safety and conserving natural resources but do not include protecting local businesses from competition.
1. BALANCING TEST
2. South Carolina Department of Transportation v. Barnwell
a. South Carolina law provided that no trucks more than 90 inches wide or greater than 20,000 lbs. could be driven on SC highways.  Amounted to ban of 90% of nations’ trucks.  
b. HOLDING: Restriction is upheld, the regulatory measure taken by S.C is within its legislative power and it is not for the court to decide the reasonableness of the standard the legislature chooses.
c. In the absence of [federal] legislation, the judiciary function under the commerce clause stops with inquiry whether the state legislature in adopting regulations such as the present has acted within its providence and whether the means of regulation chosen are reasonably adapted to the end sought.
d. Policy decision best left to state legislature (or Congress if they chose to regulate) and S.Ct. will only invalidate if no “rational basis” existed for the conclusion that regulation required for safety.
3. Southern Pacific v. Arizona
a. AZ law created a length limit on all trains traveling through the state (14 passenger or 70 freight cars) / Purpose was to prevent derailment from “slack action” caused by trains that were too long.
b. HOLDING: J. Stone weighed the benefit of the safety measure with the burden it imposed on interstate commerce (BALANCING TEST) / Supreme Court found that the heavy time consuming and expensive burdens imposed on interstate commerce by the regulation, {i.e. RR companies must conform all trains to AZ standard OR must stop the train before and after AZ border to break-up and re-constitute the cars} clearly outweighed the marginal safety gained, {i.e. splitting up the cars may make tracks safer, but more shorter trains makes tracks just as unsafe.}  
c. DISSENT: Black – The balancing of the safety between more, shorter trains and less, longer trains was a decision for the state legislature.  
i. Douglas – State has province over safety and therefore, safety measures should be presumed valid.
iv. The state law treats interstate commerce differently from inTRAstate commerce, or has a disparate impact on interstate commerce, when there is a reasonable, non-discriminatory, alternative way of furthering the state’s legitimate interests.
1. Dean Milk v. City of Madison (Wisconsin)
a. Madison city ordinance made it unlawful to sell milk in their JD as pasteurized unless it was processed and bottled at an approved pasteurization plant
b. Court balanced the local interest in health and safety with the statute’s discrimination against interstate commerce 
c. HOLDING: J. Clark → Since reasonable and adequate alternatives are available (model milk ordinance recommended by the U.S Public Health Services) that impose no geographical limitation on location of milk sources, the provision cannot be sustained
d. “One state in its dealings with another may not place itself in a position of economic isolation.” Baldwin v. Seelig (cited in Dean)
2. Hughes v. Oklahoma

a. Okalahoma passed act that no person may transport or ship minnow  for sale outside the state if the fish were caught within the waters of Oklahoma / Hughes was arrested transporting a load of minnows to TX in violation of the Okalahoma law

b. HOLDING: The law on its face discriminates against interstate commerce because it overtly blocks the flow of interstate commerce at the states borders

c. “When an animal is lawfully killed for the purpose of food it becomes an article of commerce and its use cannot be limited to the citizens of one state to the exclusion of citizens of another.”  

d. FEAR OF PROTECTIONISM (states protecting local businesses from competition)
i. “Regardless of the state’s purpose, the evil of protectionism can reside in legislative means as well as legislative ends.”
e. Court balances the State’s interest in conservation measures and the level of discrimination it imposes on interstate commerce
i. Because other non discriminatory means are available (place restriction on number of minnows that can be transported) and OK chose the option that discriminated against interstate commerce on its face, the statute is unconstitutional. 
B. THE PRIVILLAGES AND IMMUNITIES CLAUSE (Art. IV, § 2) Prohibits STATE discrimination against out of state residents or citizens (but not corporations or aliens) if the discrimination might jeopardize interstate harmony, unless the discrimination is necessary to promote a substantial state interest.
i. THE 3 PART TEST
1. Is the activity in question “fundamental” in that it is sufficiently basic to the livelihood of the Nation as to be covered by the privileges and immunities clause? [if not, no violation] 

2. Is there a substantial reason for the discrimination? 

3. Does the discrimination bear a close relation to that reason, including consideration of the availability of less restrictive means?  To justify discrimination in rights fundamental to national unity, it must be shown that:

a. Out of state citizens are a peculiar source of the evil. 

b. The law is narrowly tailored to that justification – there must not be any less burdensome alternatives. The clause provides an alternative to the Dormant Commerce Clause for attacking state discrimination against out-of-state citizens and may be used when the State is acting as a market participant.

ii. Hicklin v. Orbeck

1. Appellants, at least five of whom are not residents of Alaska, challenged in state court the constitutionality of the "Alaska Hire" statute (which was enacted professedly for the purpose of reducing unemployment within the State) that requires that all Alaskan oil and gas leases, easements or right-of-way permits for oil and gas pipelines, and unitization agreements contain a requirement that qualified Alaska residents be hired in preference to nonresidents.
2. HOLDING: Even under the dubious assumption that a State may validly alleviate its unemployment problem by requiring private employers within the State to discriminate against nonresidents, Alaska Hire cannot be upheld because the record indicates that Alaska's unemployment was not attributable to the influx of nonresident job-seekers, but rather to the fact that a substantial number of Alaska's jobless residents were unemployed either because of lack of education and job training or because of geographical remoteness from job opportunities. Employment of nonresidents threatened to deny jobs to residents only to the extent that jobs for which untrained residents were being prepared might be filled [p519] by nonresidents before the residents' training was completed.
a. The statute is invalid, for its discrimination against nonresidents does not bear a substantial relationship to the "evil" that they (non residents) are said to present, because the statutory preference over nonresidents is given to all Alaskans, not just those who are unemployed.
iii. Baldwin v. Fish & Game Commission
a. A state’s imposition of substantially higher elk-hunting license fees on non-residents than on residents was held not to violate the Art. IV Privileges and Immunities Clause.

b. Elk hunting is NOT a Fundamental Interest, so it does not fall within the scope of the Clause.  The distinction between residents and non-residents is a rational means of preserving a finite natural resource.
C. Under the Supremacy Clause (Art. VI Cl. 2), federal law can preempt (render null) a state law in two ways:
i. Field Pre-Emption: “If Congress evidences an intent to occupy a given field, any state law falling within that field is pre-empted.”
ii. Conflict Pre-Emption: “Even if congress has not entirely displaced state regulation over the matter in question, state law is still preempted to the extent that it actually conflicts with federal law. 
i. It is impossible to comply with both state and federal law.
ii. Imposition of state standard would so frustrate the objectives of the federal law
iii. Pre-empted by the supremacy clause
iii. TEST for Intent to Preempt 

a. Look at the Legislation

b. Look at the Legislative History
2. Silkwood v. Kerr-McKee

a. The administrator of a decedent's estate brought suit against the operator of a nuclear facility under state tort law to recover for contamination injuries to the decedent's person and property caused by the escape of plutonium from the facility / District Court of Oklahoma entered judgment on a jury verdict in favor of ∏ awarding actual damages and punitive damages / Tenth Circuit affirmed in part and reversed in part, holding that punitive damages could not be awarded since such an award was pre-empted by federal law

b. HOLDING: Supreme Court held that a state-authorized award of punitive damages arising out of the escape of plutonium from a federally licensed nuclear facility was not pre-empted by the Atomic Energy Act.
c. REASONING: Insofar as damages for radiation injuries are concerned, pre-emption should not be judged on the basis that the federal government has so completely occupied the field of safety that state remedies are foreclosed but on whether there is an irreconcilable conflict between the federal and state standards or whether the imposition of a state standard in a damages action would frustrate the objectives of the federal law. 
d. There is Field Preemption of Nuclear Safety through the Atomic Energy Act so State law was preempted with regards to safety, but not necessarily with regards to state attempt to regulate remedies because:
e. Silence in legislative history with regards to remedies - so no support for preemption of remedies
f. There were also No proscribed Federal Remedies:
i. Significant because if congress intended to occupy the whole field, they would have provided for remedies within the Act as they did with the Price-Anderson Act which limited the amount a nuclear company could be held liable under the Atomic Energy Act.
g. Pacific Gas & Electric Co. v. State Energy Resources Conservation and Development Comm’n
i. Held congress intended to preempted Nuclear Safety Field (w/the Atomic Energy Act) because:
1. Better regulated by central agency w/qualifications
3. DISSENT: 
a. Blackmun - Punitive damages should be pre-empted since the Federal Government has occupied the entire field of nuclear safety concerns.
b. Powell - Punitive damages are regulatory in nature and should be pre-empted because they conflict with the fundamental concept of comprehensive federal regulation of nuclear safety.
IV. FEDERAL POWER TO REGULATE COMMERCE, TAX, AND SPEND
A. The Commerce Clause (Art. 1 § 8 Cl. 3) empowers CONGRESS to enact legislation regulating:
i. Interstate Commerce, and its Channels and Instrumentalities
1. People and things in commerce
2. Gibbons v. Ogden ( X2 )
a. “Commerce” originally defined as “commercial intercourse,” including navigation. / “Commerce among the states” defined as “commerce which concerns more states than one,” including those activities which “affect the states generally.” 
b. Justice Marshall noted, the federal commerce power did not extend to “the exclusively internal commerce of a state.”

c. Supremacy Clause: When state and federal law clash/ Federal law trumps!
ii. AFFECTATION DOCTRINE 
InTRAstate economic activities provided that CONGRESS rationally could conclude that the activities might have a substantial effect on interstate commerce, either by themselves or through their repetition nationwide.
1. United States v. Darby (Substantial Effect Test) (Private business)
a. Darby, a lumber producer, challenged an indictment charging him with violating the Fair Labor Standards Act which provided that goods produced by workers without maximum hours and minimum wages could not be shipped in interstate commerce.
b. HOLDING: Supreme Court explicitly overrules Hammer (Child Labor Case) by holding that Congress has the power to prohibit anything from flowing in inter-state commerce, especially if it is injurious to public health, safety or welfare.  The motives behind a law are matters for the Legislature and the Court will not second-guess them.  
c. SUBSTANTIAL EFFECTS TEST APPLIED: Lower wages (cheaper goods ( unfair market share & competition among states that violate the labor standards Congress has created in the NLR Act and therefore substantially effect interstate commerce
2. Wickard v. Filburn (private farmer)
a. Filburn, a dairy owner in Ohio, was assessed a penalty by Secretary of Agriculture, for growing too much wheat under the Agriculture Adjustment Act.
b. HOLDING: Supreme Court upheld the Act and held that Filburn’s activity had a “substantial economic effect” on interstate commerce, despite its local and non-commercial character, because if every farmer grew extra wheat for his own consumption, the purpose of the Act (stabilized market for wheat) would be frustrated.  
c. “ Congress can regulate purely interstate activity that is not itself “commercial” in that it is not produced for sale, if it concludes that failure to regulate that class of activity would undercut the regulation of the interstate market in that commodity.”  
d. Clearly overrules Carter Coal.
3. Heart of Atlanta Motel v. United States
a. Hotel banned Blacks from staying at the Motel / blacks who were denied sued under title II of civil rights act / court upheld constitutionality of the act
b. HOLDING: Under the Affectation Doctrine, racial discrimination by motels substantially affects interstate commerce. 

c. REASONING: Because racial discrimination in hotels had a substantial effect on interstate travel, i.e. the aggregate effect would be that blacks could not travel since there would be nowhere to stay overnight on the journey, it is a proper subject for regulation under commerce power.
d. “RATIONAL BASIS TEST” = Court will uphold congressional action if it bears a reasonable and rational relationship to the attainment of an appropriate government end

i. Court doesn't question motives as long as interstate commerce could be substantially affected.  Like Heart of Atlanta, Katzenbach
4. Katzenbach v. McClung
a. At Ollie’s BarBQ  Nonwhites were not allowed to eat in the restaurant, just get takeout. Although small portion of food was purchased out of state and most customers were local / blacks who were not served sued under Title II of civil rights act
b. HOLDING: If Congress has a rational basis for believing these acts affect interstate commerce, Congress can regulate them.  Congress is not required to have to make a case by case finding—don’t have to show that Ollie’s barbeque specifically affected commerce, just have to show that in the aggregate such acts have a substantial effect on interstate commerce
i. Travel / Food 
c. Concur (Black): Not simply this act alone but the culminate effect of all such similar local restaurants doing the same. “substantial effect on commerce”
d. Concur (Douglas): 14th Amendment-based decision would have a more permanent effect
e. Concur (Goldberg): Congress could have used the 14th Amendment to uphold the constitutional right to be treated as equal members of society
iii. What Congress CANNOT control Using the Commerce Clause
1. United States v. Lopez (Individual)
a. Gun-Free School Zone Act of 1990 made it a federal crime to possess a fire arm in a school zone/ Lopez says Act unconstitutional

2. HOLDING: Act is Unconstitutional.
3. Concurrences: 
a. Justice Kennedy.  Just to get an idea of what the statute was all about.  Look how broad this is, there are 100K schools and there is invisible 1K foot around all of them being regulated by fed govt, would be difficult for anyone to travel w/a gun lawfully.  Wisdom, workability and fairness of clause is not SC's job—that is for Congress.  SC just determines whether or not it affects interstate commerce.
b. Thomas, concurring in the judgment: under the Affectation doctrine, statute should not be upheld.  His problem is with the Affectation doctrine itself, thinks it's too broad.  Leads to results where Congress can effectively regulate almost anything.   Nobody else questioned the Affectation Doctrine.
* COURT’S ANALYSIS
1) Court's first problem was that it was a Criminal Statute that not an area usually linked to economic or commercial enterprise. Regulation of bringing guns to school, not any Economic Activity.  
- In Heart of Atlanta - Economic activity—trips, hotel rooms, order food 
2) No Jurisdictional Element to linked the regulation to interstate commerce. 
- Civil Rights Act- JD Element - Prohibited discrimination that affected interstate commerce (Heart of Atlanta)

- Fair Labor Standards Act (Darby) JD Element ( Couldn't ship goods in interstate commerce unless you paid your workers minimum wage
- Nothing in Wickard though … Agricultural Adjustment Act didn't have one.
*** Ambiguity— Must the Statute have JD element? 
· To say the least, it is surely a factor which helps make it constitutional.

3) No Congressional Findings of Effect—Congress didn't think about what the relationship would be to the Commerce clause.  
· SC acknowledges that findings of effect are not required, so that wasn't an element, esp. since Katzenbach expressly doesn't require findings.  
4) Whether or not the regulation/guns in school affects interstate commerce is not visible to the naked eye. Does the regulation intrude on areas of traditional state concern. (e.g. education, family law, or criminal law)
iv. Rational Basis Test Factors to be Considered:

1. Is there is a jurisdictional nexus between the regulation and interstate commerce
2. Is the matter regulated commercial?
a. if commercial ( substantial effects can be weaker, aggregation is applicable [attenuated affects]

b. if non-commercial or traditional area of state concern ( substantial affects must be stronger, aggregation not applicable
3. Does congressional fact finding shows the act to have substantial commercial effect on interstate commerce (absence of such findings makes it more difficult to find that there is a substantial effect) United States v. Morrison
4. Does the regulation intrude on areas of traditional state concern. (e.g. education, family law, or criminal law)

a. YES ( More difficult for Congress to prove use of commerce power in this area of law which could off set the balance of federalism
b. NO ( More acceptable
v. Gun Free School Zones Act Amended was upheld in lower courts.  Congress put in a whole string of findings—effect on education, effect on interstate commerce, etc.  And put in jurisdictional element that gun had to travel in interstate commerce/otherwise affect interstate commerce.  Practical difference: none.  But is v. good idea to include findings of effect and jurisdictional element.
vi. POLICY CONSIDERATIONS: Federalism
1. Division of power between federal (enumerated) and states (everything else)

2. Court ensures there will be power to regulate criminal activity for states

vii. DISSENT: 

1. Breyer – “substantial” test is narrower than recent case law.  Congress could have rationally concluded that guns in school zones “significantly” (or even substantially) affect interstate commerce, i.e. education directly affects jobs/productivity/economy – poor school situation ( poorer economic players later on.  The question is whether Congress could have a “rational basis” for concluding that the regulated act has a “SIGNIFICANT” effect on interstate commerce.  Congress could rationally conclude that gun-related violence near the schools, through its effect on education, has a significant effect on economic activity.
2. Souter – The majority treats “rational basis” test as subject to gradation according to the commercial/noncommercial character of the regulated activity ( back to direct/indirect standard.  

3. Stevens – Guns are articles of commerce and therefore fall under the commerce power.

viii. United States v. Morrison (Individual)
1. Female college student sued two men for raping her under the Violence Against Women Act that provides civil remedy for victims of gender-motivated violence. 
2. HOLDING: Gender motivated violence against women does not “Substantially Effect Commerce.” 
3. There were congressional findings that gender-motivated violence substantially affects interstate commerce, but such findings are not determinative – That is only one factor in the analysis ( Congressional findings of substantial effects on interstate commerce are not sufficient – other factors must be considered..
4. REASONING: The Act was held unconstitutional when they Applied the Lopez Analysis:
(1) no economic activity, i.e. no instrumentalities, channels, or goods in commerce covered in the Act, 
(2) no jurisdictional element establishing interstate commerce, and 
(3) the Congressional findings were too attenuated and could apply to any violent crime, i.e. no “substantial effect.”  
(4) This is an area of law traditionally left to the states. The regulation of intrastate crime that is not directed at interstate commerce is the province of the states.

i. “The Constitution requires a distinction between what is truly national and what is truly local.”

5. DISSENT:

a. Stressed deference to congressional findings of a substantial adverse effect on interstate commerce.

b. “[T]he sufficiency of the evidence before Congress to provide a rational basis for the finding cannot seriously be questioned.”

c. Dissent rejected the “formalistic economic/non-economic distinction,” which it claimed had been rejected in Wickard
d. Dissent also argued that the use of traditional state concerns as a limitation on Congress’s plenary commerce power had been disapproved in Darby.

e. Souter Dissent – Congress gets to decide if there is a “substantial effect” and Supreme Court can only decide if Congress’ conclusion has a rational basis.
f. Breyer Dissent – Congress is best suited to strik state/federal balance when nearly everything can affect interstate commerce.
ix. Raich v. Gonzales (individual)
1. Supreme Court upheld federal drug control laws challenge by 2 CA residents who used medical marijuana. Use of the drug was lawful inder CA law but violated Federal Controlled Substance Act (CSA). 
2. HOLDING: Uphold the statute jst like in Wickard (growing wheat) a purpose of the CSA is to control supply and demand of controlled substances in lawful and unlawful drug markets. 
3. Congress had a RATIONAL BASIS for believing that when viewed in aggregate, leaving home consumed marijuana outside federal control would similarly affect price and market conditions.
4. Raich is different from Lopez and Morrison because the activity regulated is economic. 
ECONOMICS refers to the production, distribution and consumption of commodities. Raich v. Gonzalas.
B. Congress’s Power to Regulate Commerce AMONG THE STATES is plenary. Gibbons v. Ogden 
1. Plenary – the power to regulate commerce is vested in congress absolutely with no limits on how congress may use that power.
ii. In reviewing legislation enacted under the Commerce Clause (among the states) courts will not consider:
1. Whether the actual purpose of the legislation is to regulate interstate commerce.  
a. United States v. Darby (X2)
i. Fair labor standards case
ii. HOLDING: Congress has the power to prohibit anything from flowing in inter-state commerce, especially if it is injurious to public health, safety or welfare.  The motives behind a law are matters for the Legislature and the Court will not second-guess them.  
OR
2. The wisdom, workability or fairness of the legislation. Wickard v. Filburn
C. The general rule with respect to intergovernmental immunity are as follows:
i. The federal government is immune from state regulation and taxation.
1. McCulloch v. Maryland (State)
a. Focused on Congressional Powers. MD attempted to impose a tax on notes issued by the 2nd National Bank. Gov’t argued you can’t tax notes on the Federal Bank because instrumentalities of the fed govt are immune from state law.  
b. ISSUE: was the bank really an instrumentality of the Government? 
c. HOLDING: Marshall said YES, under the necessary and proper clause congress can establish a bank and so it is an instrumentality of the Government.
d. State cannot impose a tax on postage stamps, FBI agents’ wages, Navy ships, Safety regulations for postal trucks etc.
ii. State governments and governmental agencies are not immune from federal commerce regulations that apply equally to non-governmental entities.
1. Garcia v. San Antonio Metro Transit Authority (SAMTA)(state and private parties)
a.  SAMTA brought suit that congress did not have the power to enforce the Fair Labor Standard Act against the STATE. 
b. Holding: Supreme Court sees nothing in the overtime and minimum wage requirements of the Fair Labor Standard Act (FLSA) as applied to SAMTA that is destructive of state sovereignty or violative of any constitutional provision. 
c. Court rejected the possibility of making immunity turn on a purely historical standard of tradition. (overturning National League of Cities)
i. Education was a once private function now assumed by the state, court does not know where to draw the line between what is traditional government function.
d. Since states elect their officials, the political process ensures that laws that unduly burden the States will not be promulgated. 
e. DISSENT: O’Connor says interstate commerce is supposed to be limited.  The political process has NOT protected, so as a practical matter, it doesn’t work.  
f. Rehnquist’s Dissent is the most famous.  National League of Cities established the traditional gov’t function test and should remain the law, although overruled in Garcia v. San Antonio  Rehnquist believes that he doesn’t need to spell out his dissent because he’s confident that Garcia will be overruled and pretty soon.  
iii. Congress CANNOT compel the states to Pass Legislation or Administer federal Programs.
1. New York v. United States
a. Congress attempted to regulate by way of “incentive” the radioactive waste produced in a state.  The 3rd Incentive → States legislatures (legislative officers) must regulate in the manner Congress has prescribed or else the state must “TAKE TITLE” to and be held responsible for all waste not properly disposed of.  
b. HOLDING: Supreme Court found this provision unconstitutional. Congress may not commandeer the legislative process of the states by compelling them to enforce a federal regulatory program.  Incentives 1&2 were ok since they merely offer the choice of regulation as per federal standards or preemption.  
i. New York Marked the Rise of “Conditional Spending”
c. The receipt of federal funds may be properly conditioned on the state’s compliance with federal regulatory procedures.  
d. DISSENT: White – The Act is really agreement Stevens – No difference between direct regulation of state railroads, prisons, schools, etc. and commanding the states to regulate waste disposal.
2. Printz v. United States

a. Provision of the Brady Act, commanded state and local law enforcement officers to conduct background checks on prospective handgun purchasers
b. HOLDING: Unconstitutional
c. REASONING: In the absence of controlling constitutional text, Court based its conclusion on historical understanding and practice, the structure of the Constitution, and on the jurisprudence of the Court.

i. Structure of the Constitution: among its “essential postulates” is a system of “dual sovereignty.”  In our system of federalism, the states retain “a residuary and inviolable sovereignty.”
d. Congress has the power to regulate individuals, not States.

e. When federal law violates state sovereignty, it is not a reasonable means under the Necessary and Proper Clause for carrying into execution the granted powers – it is not an exercise of a delegated power and the 10th Amendment.

1. Court relies on New York
f. Court held 5 - 4 that the Federal Government may not “Command the States’ officers, or those of their political subdivisions, to administer or enforce  federal regulatory program.”  
g. But: state courts cannot refuse to apply federal law, given the Supremacy Clause.
h. CONCURANCES: 

i. O’Connor -> Brady act violates the 10th Amendment -> constitutional if state officials are allowed to voluntarily take part
ii. Thomas -> 10th Amendment = federal government of enumerated powers -> Commerce clause does not relate to wholly intrastate matters -> Congress lacks the power to press state officers into service
i. DISSENT:

i. Stevens: The “important purposes” served by the Act and the “minimal and temporary burden” placed on state officers should be considered.  Majority finds these to be invalid considerations in evaluating the constitutionality of the law.
ii. Text of the Constitution supports the fact that Congress can regulate commerce -> therefore can regulate the commerce of handguns.
iii. 10th Amendment does not restrict the delegated powers
iv. State officers are bound by oath to support the constitution -> have the duty of giving effect to the constitution
v. Historical Analysis: Framers intended the national government to act through local officials
j. Even though Garcia hasn’t been overruled, Printz shows that a majority of the Rehnquitz Court thinks that state sovereignty limits federal regulatory power as applied to the states.  
k. Therefore, Printz is the mark of a new and more equal relationship between the federal gov’t and state
iv. Congress May Induce States to Pass Legislation by:
(a) Threatening to withhold federal funds if they do not pass such legislation

(b) Offering states the choice of either regulating according to the federal standards or having state law pre-empted by federal regulation
D. The “Penalty Doctrine” (invalidates state tax which penalizes) says that Congress May not CREATE TAX PENALTIES Which have the Primary Purpose, Not of Raising Revenue, but Instead of Regulating INTRASTATE Activities that Congress could Not Regulate Under the Commerce Clause.

i. The Doctrine Does not Prevent Congress from Imposing taxes Designed to Regulate Subjects that Congress May Reach Under the Commerce Clause.

1. Child Labor Tax case (Bailey v. Drexel Furniture)
a. In Hammer, Supreme Court held Congress DID not have Power to Regulate Child Labor under Commerce Clause. 
b. Drexel argued that a child labor tax was really regulation of the employment of child labor, a state function.  
c. HOLDING: Court held that the tax was facially a penalty and therefore invalid.  “Court must be blind not to see that the so-called tax is imposed to stop the employment of children within the age prescribed. 
d. REASONING: If tax has incidental regulatory effect, but main purpose = Raise Revenue, then OK.  Otherwise, slippery slope ( Congress can then regulate anything by taxing it out of existence.
THE TAXING POWER
E. The More Recent Doctrine of “Objective Constitutionality” greatly limits the penalty doctrine by requiring courts to uphold tax laws unless they contain provisions “Extraneous to any tax need.” Under this Doctrine, So long as Tax Laws actually Raise Revenue, Courts Cannot Invalidate Them Merely Because Congress Intended Them to Have a Regulatory Effect. 
i. United States v. Kahriger
1. Internal Revenue Act was challenged for placing a tax on those involved in the gambling business 
2. HOLDING: When Federal Legislation Rests on Proper Congressional Powers, then the Legislation Will Be Sustained Even If IT Regulates Matters that were Traditionally Left to The State Courts today tend to accept any tax as a fiscal measure if, on its face, it is a Revenue Producing Measure.  Courts won’t probe to discover hidden regulatory motives.
3. Spending power and the General welfare clause (can enact laws for the general wellbeing of the people being governed) is not a limitation on Congressional power -> it is a grant of power that is expansive -> Congress can decide which expenditures will promote the general welfare!
4. The taxing clause is VAGUE: leads to indirect results
5. Congress has the power to fix the terms upon which its money allotments to states shall be disbursed -> this is not forbidden by the 10th Amendment  -> Result? Increasing national involvement in traditionally local matters
SPENDING POWER AND GENERAL WELFARE CLAUSE
F. The General Welfare Clause Implicitly Grants Congress Power to Spend Money to Promote the General Welfare, So Long as the Spending does Not Violate Any Other Constitutional Limitation. Congress, therefore, may appropriate Funds For Purposes UNRELATED to the Specific Powers Enumerated in Art. I § 8. 
i. 3 General Restrictions on Spending Power
1. Must be in pursuit of the general welfare
2. If Congress requires a state action for receipt of federal funds, it must do so unambiguously 
3. Conditions on grants may be illegitimate if unrelated to the federal interest in particular national projects or programs
ii. United States v. Butler
1. Agricultural Adjustment Act (New Deal Era) limited agricultural production by paying farmers not to farm in an attempt to increase the price received by farmers for their products by controlling farm production. Payments made from processing tax. 
2. HOLDING: Agricultural Production is a matter reserved for the states. This act invades the reserved rights of the states -> is a plan designed to regulate agricultural production -> this is an area designated to the state -> the tax is a means to an unconstitutional end.
3. A tax may NOT be used to Circumvent the Limitations on Federal Power
4. Taxing/spending power cannot be used to regulate areas of state concern, nor can it be used to buy compliance in an area that Congress is powerless to command.
5. Perhaps Congress can tax to regulate if that being regulated falls under an enumerated power.

6. Otherwise, Congress can ONLY tax something to produce revenue
7. DISSENT:  Stone – Inducement (incentive), as here is OK, Coercion would not be.
G. The Courts generally will defer to Congress’s determination of which expenditures promote the general welfare, “unless the choice is clearly wrong, a display of arbitrary power, not an exercise of judgment.” 
i. Helvering v. Davis

1. Davis sued Helvering / Argued that he should not have to pay the Social Security Tax because Money spent on Retirees was not for General Welfare, it was for Retiree’s welfare and So Congress could not impose the tax / Counterargument that this is in fact for general welfare: 
1) We will all receive social security eventually

2) Elderly people are part of society and benefiting them benefits the rest of us i.e. Not to have them on the street, etc.  
2. HOLDING: Who decides what promotes general welfare and what doesn’t?  Discretion belongs to Congress unless is clearly wrong, display of arbitrary power.  Limitation—Congress can’t spend money if the choice is clearly wrong or display of arbitrary power but the Court didn’t think Social Security was that.  
ii. Buckley v. Valeo

1. Upheld the constitutionality of the establishment of a presidential Election Campaign Fund financed from general revenues against the charge that it was unconstitutional. 
2. HOLDING: Appellant misconstrued the “general welfare clause” as a limitation on congressional power, when in fact it is a grant of power which is quite expansive considering the scope of the necessary and proper clause. “It is for Congress to decide which expenditures will promote the general welfare.” 
H. Congress May use its Spending Power Under the General Welfare Clause to Induce States to Enact laws that Congress Itself could Not Pass, Provided that:
i. Congress is seeking to further the General Welfare
ii. Congress expresses any condition on the spending Unambiguously so that states may exercise their options knowingly;
iii. The conditions imposed on receipt of federal funds are related to a federal interest in particular national projects or programs;
iv. There is no independent constitutional bar preventing the state’s enactment of the laws; and
v. The financial inducement offered to the states does not “pass the point at which pressure becomes compulsion.”
1. South Dakota v. Dole (Elizabeth Dole)
a. Congress directed Secretary of Transportation to withhold 5% of federal highway funding from States that did not Raise the drinking age to 21. 
b. HOLDING: Court found that incident to the spending power, Congress may attach conditions on the receipt of federal funds.  
c. Power has only 4 general limits (Listed Above). 
d. Even though 21st Amendment directly prohibits Congress from regulating drinking age (left to states), S.Ct. finds that drinking under 21 is sufficiently related to safety on roads (lots of kids crossing state lines to drink) to validate the condition.
i. Independent constitutional bar—doesn’t mean that Congress can’t use conditional spending to achieve something that wouldn’t be able to do under the Constitution. 
e. However if conditions become so coercive as to go from Inducement ( Compulsion, may not be upheld.  
i. Decisions have recognized that sometimes the money that Congress offers is SO coercive that is basically mandating the states to do something, but in this case is not because is only 5% and the pressure is not excessive so there is no compulsion.  So far nothing has been struck down as being excessive pressure.
ii. Congress can’t tell states to do anything that is unconstitutional for the states, i.e., cruel and unusual punishment.
CONGRESS POWER ANALYSIS

· Does Congress have the express power to do it? (constitutional)

· Commerce

· Prohibitions under constitution?

· Can Congress Use Spending/ Taxing power to regulate it?

· Is the spending excessive such that it could be coercive?
f. DISSENT: O’Connor – Condition is over- inclusive because even if no car/license still can’t drink under 21 yet 22 year olds can still drink & drive.
V. THE PRESIDENT’S POWERS
A. The Theory of the “extra constitutional origin of the foreign affairs power” says that the United States may exercise not only the powers that the Constitution expressly grants, but also other foreign affairs powers enjoyed by all sovereigns
B. The Non-Delegation Doctrine limits the discretion that congress may give the President in enforcing statutes. The need of diplomacy requires that Congress be allowed to give the President more discretion and freedom from statutory restriction in international matters than is authorized in domestic affairs.
i. United States v. Curtis-Wright Export  
1. Congress passed a resolution saying there could be a prohibition on the sale of arms to Bolivia v. Paraguay, but it would go into effect If the President decides that it would contribute to reestablishment of peace and makes a proclamation to that effect. Then there would be a prohibition on the sale of arms. 
2. The Wright Bros. who were selling weapons to both sides Argued that this joint resolution was unconstitutional, and that it violated the Non-Delegation Doctrine. 
3. House and Senate resolutions are not legally binding.  usually commending the astronauts or congratulating the Olympians.  Sometimes House and Senate pass a concurrent resolution. None of these have force.  Under the Constitution the only way that Congress can pass a law is to make it a bill that passes the House and the Senate and is signed by the President and then it becomes the law (See Art I § 7).  
4. HOLDING: This is a joint resolution, which means that it’s law. It was presented to both houses of Congress and it was passed.  Joint resolutions are law; concurrent resolutions are not. President has more power to issue kinds of proclamations regarding foreign affairs than domestic affairs. President has broader powers in area of foreign affairs. Although this might violate the non-delegation doctrine in the area of Domestic Affairs, it does not violate in area of Foreign Affairs. President has Broad Discretion regarding Foreign Affairs

5. Concurrent - if both houses pass a resolution on same thing still doesn't become law
6. Joint Resolution - both approve same resolution then given to president for signature and becomes law.

7. That would be delegating legislative powers to the President.  But Congress can pass laws prohibiting fraud, theft, etc.
C. As a practical matter, the President can exercise some foreign affairs powers not expressly granted in the Constitution because the Federal Courts will decline to review the President’s actions under the POLITICAL QUESTION DOCTRINE or other Doctrines for example The Constitution grants Congress the Power to Rescind Treaty Obligations by Statute:
i. Whitney v. Robertson

1. Merchant plaintiff imported sugars from the island of san domingo and claimed that because U.S had treaty with San Domingo the good should be admitted free of duty as similarly products from Hawaiian islands. 

2. HOLDING: If there are discrepancies between the Law passed by congress and the treaty with San Domingo the LATEST Law MUST GOVERN. The Duty of the court is to construe and give effect to the latest expression of the sovereign will. 
3. Self Executing Treaties can be modified or superseded by Congress

4. When statute and treaty are relating to the same topic, the courts will always endeavor to construe them so as to give effect to both, if that can be done without violating the language of either. The One last in date will control the other.
D. The Constitution Does not Say Whether the President Alone has the Power to Rescind a Treaty, but the Supreme Court has Declined to Consider a Consider a Challenge to a President’s attempt to Rescind Treaty Obligations. 
i. Goldwater v. Carter
1. Without the consent of Congress President Carter decided to terminate the treaty recognizing the People’s Republic of China. A group of senators including Goldwater brought a lawsuit challenging this action.  

2. ISSUE: Whether the President Unilaterally could terminate a treaty.  Art. II § 2 cl. 2 specifies how treaties can be created but does NOT say how they can be rescinded.  

3. DISTRICT COURT DECISION: The treaty was not terminated and Carter’s move was ineffective. 

4. APPEALS COURT: Reversed on the merits,  and concluded that the President’s rescission was effective.  

5. SUPREME COURT NO HOLDING: Court did NOT hear an oral argument—strange, and there was no majority opinion—also strange.  

6. Plurality Opinion—more votes than others → Rehnquist’s opinion, in which Burger, Stewart, and Stevens joined.  Influential opinion but is not a majority opinion.  Rehnquist expressed opinion that It was a Non-Justiciable Political Question.  Remember back to Nixon when Rehnquist then said the issue was a political question that the Court can’t decide.
7. AGREEED UPON: The actual judgment itself was that they dismissed the case.  Appeals court judgment is vacated, remanded to district court with instructions to dismiss.  Known as a GVR—grant, vacate, remand.  Throwing it out of court without a decision.  
8. As a result there is no holding upon this particular issue, whether or not the President alone can terminate a particular treaty.  What is the practical result?  What is the ruling on what Carter had done so far?  The effect of what the Court did is that it had NO effect on what Carter did.  President Carter declares that the treaty is rescinded, senators challenge, Court dismisses, and the net effect is that the President’s action stands.  Court is not saying that the action is lawful, but that they are not going to decide. 

9. Powell Concurrence: (Lack of Ripeness) – Is there even a case of controversy? 

a. Until Congress and the President have taken action to assert their constitutional authority, this case is not ripe for judgment. “The Judicial Branch should not decide issues affecting the allocation of power between the President and Congress until the political branches reach a constitutional impasse. Otherwise, we would encourage small groups or even individual Members of Congress to seek judicial resolution of issues before the normal political process has the opportunity to resolve the conflict.”
10. Why did the Supreme Court do this?  When the case came up to the Court was impossible to find a majority that agreed on the reasoning.  9 justices, 5 are a majority.  6 agree in the GVR judgment. 

11. No concurrence received more than 4 votes.  
E. With Respect to Domestic Affairs, the Supreme Court has Not Adopted the View that the President has Extra-Constitutional Powers. Instead, the President may exercise Only those Powers granted Expressly or Implicitly by a Statute or by The Constitution.

F. Accordingly, the President does Not have the Power to Seize Private Property Outside the “Theater of War” Pursuant to a Statute.

i. Youngstown Sheet & Tube v. Sawyer
1. Strike in Steel Mills 1952, threatened to shut down all steel production in U.S.  Pres. Truman ordered Secretary of commerce to seize all steel mills because of the War Efforts in Korea. President wanted the Secretary of Commerce to take possession of and operate most of the Steel Mills. He basically wanted the Secretary to order the management to meet the demands of the workers.  Youngstown sought Preliminary Injunction to prevent secretary from issuing injunction. In the Midst of a War. 

ii. HOLDING: President has extra-constitutional powers over foreign affairs but this is a domestic issue.  
1. Congress can take property, that’s part of the necessary and proper clause (check governmental takings)  
2. President claims there were provisions in the Constitution that implicitly gave him power to do this:

a. Commander-in-Chief Clause →  Implied that he would have that ability to seize domestic land in “Theater of War.”
i.  Lincoln seized the railroads during the Civil War.  Sometimes you need to seize property.  Court did NOT agree because it is NOT the Commander in Chief’s job to take property to resolve labor disputes.  
3. CONCURRANCE

a. Justice Jackson: Congress has acted but President is trying to do something contrary to that.  And here Presidential Power is at its lowest ebb.  
b. “No doctrine of the court can promulgate something more sinister or alarming than that a President’s huge foreign powers can be applied to the internal affairs of the country by claiming wartime.”

c. Douglas: Emergencies do not create powers.  Quotes Lincoln.  Lincoln suspended habeas corpus.  Said he was doing it to preserve the Constitution even though was unconstitutional. 
i. The branch of government that has the power to pay for seizures is the only one able to authorize a seizure or mk lawful one that the president has effected.
iii. Justice Clark says the constitution grants the president extensive power in times of national emergency. “As Lincoln said “is it possible to lose the nation yet preserve the constitution?”

iv. Where congress has proscribed a method to deal with emergency issues the president must follow them (that he y he concur here because congress has set a method for takings and the president did not follow it) but in cases where there is no method 
G. The President has a Duty to Execute the laws Faithfully, and this duty requires the President to obey the legislative choices made by Congress. Youngstown Sheet and Tube v. Sawyer
EXECUTIVE PRIVILLAGE

H. The Executive Privilege Doctrine, which is said to be Constitutionally implied by the need for the effective discharge of Executive Power, says that the President Has:
i. An Absolute Right to Keep Confidential any Communications with Executive Advisors regarding “Military, Diplomatic, or Sensitive National Security Secrets.”  AND
ii. A Presumptive Right to Keep Confidential any Communications with Executive Advisors on Other Subjects, but this Presumptive right must “yield to the demonstrated, specific need of evidence in a pending criminal trial.”

1. United States v. Nixon

a. Nixon refused to turn over tape recordings and documents which were subpoenaed in the course of the Watergate investigation arguing that it was critical to maintain the confidentiality of the president’s communications AND that Separation Of Powers prohibited the Judicial Branch from evaluating privilege claims and forcing the executive to produce such communications.
b. HOLDING: When the ground for asserting privilege as to Subpoenaed materials sought for use in a criminal trial is based only on the generalized interest in confidentiality, it cannot prevail over the fundamental demands of due process of law in the fair administration of criminal justice. Affirm judgment of District Court ordering inspection of the documents.

c.  There is NO Absolute Privilege of Confidentiality for all Presidential Communications.  Presidential privilege is justiciable because there is a clear standard.  Prosecutor met all requirements for subpoena, easy to see that President is in contempt. 

d. There is a presumption of Presidential privilege, but prosecutors can show that the Presidential communications are essential to the case and justice.  

e. Courts should give the communications utmost respect and carefully decide what evidence is necessary and what should remain sealed.  

f. May be an absolute privilege of communications dealing with military, diplomatic, or national security secrets.

VI. SEPERATION OF POWERS

A. Congress and the President may exercise legislative power only by enacting laws pursuant to the Bicameralism and Presentment requirements in article I, § 7
i. INS v. Chadha
1. Struck down over 100 federal statutes, biggest case of judicial review EVER.  Almost 200 statutes. 

2. Chadha overstayed his student visa. Got married, got a job, but was not in country legally.  Eventually the INS tracked him down and commenced deportation proceedings against him.  Nothing wrong with him, hadn’t really done anything wrong, had family, etc., would be hardship for him to leave.  So INS suspended deportation action.  But wasn’t final because although INS said we can suspend deportation b/c of good moral character and would be form of hardship, the INS Act said either House or Senate could nullify decision of INS by passing a resolution.  Committee said these 6 people had to leave country even though INS said no.  Chadha sued.

3. ISSUES: 1) what does Constitution say regarding legislative action, and 2) was Congress trying to do legislative action by other means?  
4. HOLDING: Improper and Invalid legislative Act (Overruling Attorney General’s recommendation that Chada stay) because it is effecting people’s rights AND did not meet the Law making requirements:

a. Art I, § 1 and § 7, cl. 2—bicameral passage, then (Presentment Clause) present to President.  
b. When Congress acts to change legal rights, duties and relations of persons (including Atty. General, President, agencies, citizens, etc.) presume they are making laws & therefore, must follow Art. I, § 7

c. To permit congress to remove executive officers would be a Congressional Veto. (Bowsher)

5. CONCURRANCES

a. Powell —wanted Chadha to stay but liked keeping legislative vetoes, also saw issue w/ separation of powers because Congress was taking on judicial role.  
b. So legislative veto provisions are no longer able to be enacted by Congress
6. DISSENT

a. White → legislative veto doesn’t mean that House and Senate are making a new law, they are only using their discretion.  The power to exercise legislative veto was created in the I & N Act, according to him. 
7. What Could Congress Have Done Differently?
a. MAYBE since 1-house veto was part of bill, just reserving their power
b. Presumption of type of power based on who is acting
ii. Clinton v. City of New York
1. Line Item Veto Act = President can strike spending items out of appropriations bill IF it is a (1) dollar amount of discretionary budget, (2) new, direct spending, or (3) limited tax benefit.  President Clinton vetoed a provision which waived the government’s right to collect on some taxes from NY to the federal government as part of Medicaid AND a tax benefit to food processors. 
2. HOLDING: Overruled Line Item Veto Act. Line Item Veto is Unconstitutional because it effectively allowed the president to unilaterally repeal an act of Congress.  Repeal, like enactment, must comply with Art. I, § 7. Veto occurs before bill becomes a law.  Line Item Vote occurs after bill is enacted. The silence of the Constitution on the President’s power to amend / repeal provisions of a statute should be implied to be an express prohibition.  Art. I provides a “single, finely wrought and exhaustively considered procedure” for law making. 
3. The Line item veto alters the President’s constitutional Veto Power.
4. CONCURRANCE

a. Kennedy – Act was a good idea to restrain government spending, but still unconstitutional.

5. DISSENT: 
a. Scalia – No different from authorizing President to decline to spend allocated funds, which is constitutional and has been done for 100s of years.  Breyer – All President is doing is exercising power explicitly granted to him in previous statute.
5. Congress could have given President discretion to spend or not spend ( constitutional
B. Legislative Power consists of actions that have “the purpose and effect of altering the legal rights, duties and relations of persons.” INS v. Chada
IMPEACHMENT
C. Legislation cannot give executive power to officials wom the president cannot remove or to officials whom congress can remove other than by impeachment and conviction.
i. Bowsher v. Synar
1. Under the Gramm-Rudman-Hollings Act, if the budget exceeded the allowable deficit, across-the-board cuts were required. Directors of the OMB and CBO were required to report to the Comptroller General regarding their recommendations for how much must be cut. The Comptroller General then evaluated these reports, made his own conclusion, and made a recommendation to the President. The Comptroller General is nominated by the President by recommendation from officers of the House and Senate. He is removable by impeachment or a joint resolution of Congress (which requires majority votes in both houses and is subject to the veto). 
2. Congress can give a number of reasons for this removal, including “inefficiency,” “neglect of duty,” or “malfeasance.”
a. But constitution says impeachement can only be for high crimes, treason and bribary.
b. HOLDING: The powers vested in the Comptroller General under this Act violate the Constitution's command that Congress play no direct role in the execution of the laws. Under the constitutional principle of separation of powers, Congress cannot reserve for itself the power of removal of an officer charged with the execution of the laws except by impeachment.
3. The Act's provisions give the CG, not the President, the ultimate authority in determining what budget cuts are to be made. By placing the responsibility for Execution of the Act in the hands of an officer who is subject to removal by Congress, they have in effect retained control over the Act's execution and therefore unconstitutionally intruded into the executive function.
D. The Appointment Clause permits Congress to Vest in the Court the Power of appointing Executive officers, Such as Prosecutors, and to give the Courts some discretion in defining the nature and scope of the appointed Officer’s Jurisdiction
i. Morrison v. Olsen 
1. Is the Independent counsel provisions of the Ethics in Government Act Constitutional?

2. House Judiciary Committee began an investigation into the Justice Department's role in a case between the House and the Environmental Protection Agency regarding EPA’s limited production of certain documents that had been subpoenaed during an earlier House investigation. The Judiciary Committee's Report suggested that an official of the Attorney General's Office (appellee Olson) had given false testimony during the earlier EPA investigation, and that two other officials of that Office had obstructed the EPA investigation by wrongfully withholding certain documents. A copy of the Report was forwarded to the Attorney General asking that he appoint an independent counsel to investigate the allegations against appellees. The Special Division (a special court created by the Act) appointed Morrison as independent counsel with respect to Olson. A dispute arose between independent counsel and the Attorney General, who refused to furnish as "related matters" the Judiciary Committee's allegations against Schmults and Dinkins, the Special Division ruled that its grant of jurisdiction to counsel was broad enough to permit inquiry into whether Olson had conspired with others, including Schmults and Dinkins, to obstruct the EPA investigation. Appellant then caused a grand jury to issue subpoenas on appellees, who moved in Federal District Court to quash the subpoenas, claiming that the Act's independent counsel provisions were unconstitutional and that appellant accordingly had no authority to proceed. 
3. The court upheld the Act's constitutionality, denied the motions, and later ordered that appellees be held in contempt for continuing to refuse to comply with the subpoenas. The Court of Appeals reversed, Supreme Court reversed back stating:
4. It does not violate the Appointments Clause for Congress to vest the appointment of independent counsel in the Special Division.

(a) Appellant is an "inferior" officer for purposes of the Clause, which - after providing for the appointment of certain federal officials ("principal" officers) by the President with the Senate's advice and consent - states that "the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments."

(b) The Act’s imposition of a showing of good cause for removing the attorney general by itself does not unduly trample on executive power.
E. Article III Permits Federal Judges to Exercise Ministerial functions not traditionally limited to the executive branch. Morrison v. Olson
F. Congress may Impose a restriction on the President’s Power to Remove Executive Officials, such as a requirement of Good Cause, Unless the “standard for removal by itself unduly trammels on executive authority.” Morrison v. Olson 

G. Article I sets Forth The Only Qualifications for Members of Congress, and the States may not attempt to impose additional qualifications by limiting the ability of candidates to have their name appear on general ballots.

i. U.S. Term Limits v. Thornton

1. Hill filed this suit in Arkansas state court challenging the constitutionality of Amendment 73 to the Arkansas Constitution, which prohibits the name of an otherwise-eligible candidate for Congress from appearing on the general election ballot if that candidate has already served three terms in the House of Representatives or two terms in the Senate.
2. the constitutional qualifications for congressional service are "fixed," at least in the sense that they may not be supplemented by Congress. So too, the Constitution prohibits States from imposing congressional qualifications additional to those specifically enumerated in the text of the constitution. Petitioners' argument that States possess control over qualifications as part of the original powers reserved to them by the Tenth Amendment is rejected for two reasons. 
a. First, the power to add qualifications is not within the States' pre-Tenth-Amendment "original powers," but even if the States possessed some original power in this area, it must be concluded that the Framers intended the Constitution to be the exclusive source of qualifications for Members of Congress, and that the Framers thereby "divested" States of any power to add qualifications.
VII. LEGISLATIVE POWER AND INDIVUDIAL RIGHTS

A. THE TEST: Determining Whether a law is a BILL OF ATTAINDER, the courts will consider precedent and a variety of factors including 

i. Whether the challenged statute falls within the historical meaning of legislative punishment

1. whether it is death, banishment, disqualification from employment

ii. Whether the statute furthers non-punitive legislative purposes and

iii. Whether the legislative record evinces an intent to punish.

1. Nixon v. Admin. Of General Services
a. After Nixon resigned as president, he entered into the Nixon-Sampson agreement that neither party would make the papers public but Sampson should hold them until Nixon died.  Congress passed the Presidential Recordings and Materials Preservation Act.  Nixon argued that Congress was trying to punish him because he was pardoned after the Watergate scandal. He believed this act was a Bill of Attainder. 
b. BILL OF ATTAINDER: Legislative act which punishes without a judicial trial.  
c. Nixon made 4 arguments for why this act was a Bill of Attainder.  
i. Applies to just one person.  He said it was aimed just at him and that maybe would be broad enough if it applied to all Presidents.  Court does not agree because then where define between all members of executive branch, all members of govt, all in possession of executive papers, etc.  Court says that’s not sufficient test for bill of attainder because can always make it broader and can still be a bill of attainder.  So specificity is not the test.  Can mention Nixon by name and not be a Bill of Attainder.  The test for Bill of Attainder is whether or not the bill is punitive which it is NOT in the present case.

1. to analyze punitive nature look to Congressional Intent and Legislative Record

2. Are there less burdensome alternatives?

ii. Congress wanted to a) preserve information regarding Watergate for ongoing prosecutions, and b) historical significance = legitimate purpose.  Also, look at legislative record—nothing in Committee Reports or floor debates to show is Bill of Attainder. 
iii. Less burdensome alternatives: Court says maybe could have been less burdensome to go to court, but then again maybe not; this is the way Congress chose and it is not overly burdensome.
d. DISSENT

i. Stevens: Nixon’s resignation places Nixon in a different CLASS from all other Presidents.  A law that applies to one person is a Bill of Attainder.  But can have a law that focuses on a class, but that class can be one person, i.e., Presidents who have resigned under scandal.
iv. A law is NOT a Bill of Attainder merely because it imposes burdens on only one person. (Nixon v. Admin. Of General Service)
v. Lower Courts have held that Corporations are protected under the Bill of Attainder, Supreme Court is yet to rule on this.

CONTRACT CLAUSE

vi. The Contract Clause prohibits the substantial impairment of EXISTING contracts by state legislatures unless the law has a significant and legitimate purpose.

1. Home Building & Loan v. Blaisdell
a. The Blaisdell family fell into default and claimed protection under the Minn. Mortgage Moratorium Law which 1) delayed foreclosure, 2) extended redemption period, 3) limited compensation.  Home Bldg. and Loan Assoc. claimed was violation of the Contract Clause.  
b. HOLDING: There was 1) no substantial impairment, and 2) in any event there was a legitimate purpose for the act. The act does not impair mortgage indebtedness; doesn’t excuse the debtor just extends the time to pay back the debt.  Court says the provision which says that the debtor has to pay compensation for the period of extension is not really a substantial impairment although Compensation was pretty limited b/c rental values were low during the Depression.
c. Court gives 5 reasons why this served a legitimate purpose:
i. there was an emergency

ii. legislation was addressed to a legitimate end, basic interest of society

iii. relief was appropriate and reasonable.  Appropriate because tailored to prevent foreclosures and was reasonable because  there was still compensation for the bank and was not indefinite, just until 1935.

iv. Reasonable

v. Temporary

d. Court says “not only can banks take into account the existing law at the time they make their Contracts but the reservation of a central attributes of sovereign power are also read in as a postulate of a legal order.” 
e. Since government already controlled mortgages, it could be assumed that more laws could come.
i. When you make a contract you understand that contract will not only be subject to existing laws but to future laws that the state might make in accord with its central attributes of sovereign power.  The legislature can’t bargain away its public health/wealth/safety/welfare just b/c someone has a private Contract.  Therefore if there’s a substantial and legitimate purpose it is acceptable. 
f. The Court’s Controversial Holding pt. 2: 

1. Not consistent with precedent that it relied on.  Court says they are following Sturges; Sturges  limited...
2. The reason the Framers inserted the Contract Clause: There was Rampant debt and economic emergency after the Am. Rev.  Economic condition in which people were having trouble paying back their debts.  Exactly the same situation here.  Precisely why the Clause was put in the Constitution.  Court is upholding the EXACT kind of law that the Contract Clause was put in to prohibit.  Goes against the original meaning of the Constitution. 
a. In Response: Court says it doesn’t matter that this is not the original meaning of the Clause, we’re not bound by the original meaning of the Constitution and what the Framers would have intended.  Will not find anti-strict constructionism argument so blatantly anywhere else.  For this reason Blaisdell is celebrated/notorious. With it u can mk the argument that the  Country has changed, Court should adapt.
3. After this decision, it’s rare if ever that anything is struck down under the Contract clause.
vii. A State can impair a Contract Not merely by decreasing, but also by increasing, the duties of one party to the contract.

1. Allied Structural Steel v. Spannaus
2. Minnesota passed the Private Pension Benefits Protection Act which stated that any employer of 100 or more employees that had a pension plan under §401 of the IRC had to pay employees who worked for them for more than 10 years a certain pension or they would be fined if stopped paying or left Minnesota. Allied closed its office in MN and left before the statute became law, MN assessed fee of $185K. 
3. HOLDING: The application of the Act to appellant violates the Contract Clause of the Constitution, which provides that "[n]o State shall . . . pass any . . . Law impairing the Obligation of Contracts." The impact of the Act upon appellant's contractual obligations was both substantial and severe. Not only did the Act retroactively modify the compensation that appellant had agreed to pay its employees from 1963 to 1974, but it did so by changing appellant's obligations in an area where the element of reliance was vital - the funding of a pension plan. 
4. The Contract Clause impose some limits upon the power of a State to abridge existing contractual relationships, even in the exercise of its otherwise legitimate plenary power. 
5. "Legislation adjusting the rights and responsibilities of contracting parties must be upon reasonable conditions and of a character appropriate to the public purpose justifying its adoption." 
6. The Act does not possess the attributes of those state laws that have survived challenge under the Contract Clause. 
a. It was not even purportedly enacted to deal with a broad, generalized economic or social problem as in Blaisdell 

b. It has an extremely narrow focus AND

c. The law Enters an area never before subject to regulation by the State. 
POSESSORY TAKINGS

viii. The 5th Amendment Requires that government to pay just compensation when it takes private property. The Government effects a Posessory Taking of Private property when it confiscates the property or requires the property owner to submit to a complete or partial physical occupation of the property.

1. Yee v. City of Escondido

a.  Mobile park home owner argued that rent control ordinance and CA mobile home residency law which stipulated that owner of mobile park can only evict tenants for non payment of rent or if he decides to shut down the mobile home. He said it entitled him to just compensation
b. HOLDING: there was no physical occupation of mobile home property,, the government effects a physical occupation when it RERQUIRES the landowner to submit to physical occupation of the land.

i. No claim for regulatory taking was made

ix. Although the U.S has Immunity from Liability for the Tort of nuisance, the Court May Deem a Direct and Immediate Interference with the Use and Enjoyment of the property to be a Physical Occupation requiring compensation

1. United States v. Causby 
a. Causby owned a chicken farm. When government planes fly over her farm, it scares the chickens which then fly into walls and die. Family could not sleep, making the property uninhabitable. They had to close down the chicken farm.
b. Court of Claims said there was a taking and plaintiffs were entitled to $2,000. 
c. HOLDING; If the planes are landing on the Causbys’ property that would be physical occupation and that would be a taking.  But they are flying over the airspace. Under common law, own up to the universe.  Doesn’t really fit under modern day circumstances.  Court says 30,000 feet above airspace is not a taking.  Court said landowner owns what landowner could potentially occupy—“at least as much of the space above the ground as he can occupy or use in connection with the land” i.e. buildings, etc.  Court says landowner owns airspace over property (at least as much as can enjoy) so there would be an occupation only when flights are so low and so frequent as to be a direct and immediate interference with the enjoyment and use of the land.  
d. With respect to possessory takings, govt has to pay whether take 1% or 10% or 100%.  
e. Dissent Black: 

i. This was not a taking was analogous to tort of nuisance. Causbys cannot sue govt. for nuisance because fed. govt  has sovereign immunity from torts unless has waived liability.  Has never waived liability for nuisance.  So there would be no recovery.
REGULATORY TAKINGS

x. While Private property may be regulated “to a certain extent.” If a regulation goes too far it is a taking. In determining whether a regulation “goes too far”, a court will consider precedent and 

1. the economic impact of the regulation

2. backed expectations and

3. the character of the government action

xi. Village of Belle Terre v. Boras
1. Dickmans rented Belle Terre home to 6 students at SUNY Stonybrook. Ordinance restricted housing for single families—blood relations or adoption, etc. 6 students living in the house.  If the zoning regulation was not unconstitutional, would have to evict students.  So brought lawsuit—was it a taking?  Didn’t specify what kind of taking it might have been.  Does this deprive owner of all economic use?  No, can still rent to a family.  Could stay there themselves.  Well, 

2. ANALYSIS: Is this a regulation that goes too far?  
a. Look at the factors: 
i. Is there an economic impact?  Probably not that much, but possibly if the rents were dift.  
ii. What about investment-backed expectations?  Probably not. 
iii. Were the regulations in force the whole time?  Then not strong argument.  
iv. HOLING: → Even though this ruling did deprive owners of some of their property it was not a regulatory taking.  State Police power can be used for any kind of public good.  Doesn’t have to be just restricting noxious uses/dangerous uses of property, can be just for character of neighborhood.  So long as is not wholly arbitrary it’s fine.  
v. DISSENT: Arbitrary because couldn’t have more than 2 people who weren’t related in the house. If you were related, could have an unlimited number of people in the house, like the Brady Bunch.  You’re allowed to form associations w/other people and gov’t can’t stop you—dissent thought this was infringement on freedom of association.  This is a good case even though doesn’t run through all arguments
vi. Bella Terre shows general reluctance of courts to find regulatory taking.  Possessory takings are much easier to find.
REGULATORY TAKING
xii. A regulation that deprives the property owner of ALL previously permissible economic use of land goes too far and is per se a taking.
1. Lucas v. South Carolina
a. Beachfront Management Act passed by STATE to prevent construction of house on Lucas’s beach front property he bought for almost $1 million
b. The South Carolina Supreme Court erred in holding that the Beachfront Management Act was a valid exercise of the police power and did not constitute a taking. Even though there was not complete economic deprivation (100%) (Blackman Dissent pointed out he could still use the property for picnics) The Regulation constituted a taking because it went “too far”; if affected SIGNIFICANTLY in economic sense then this was enough to equal a “taking”
c. REASONING: (1) Deprivation of all economically beneficial use is, from the perspective of a property owner, deprivation of the property itself. (2) When all economically beneficial use is restricted, it is difficult to assume that the legislature is simply "adjusting" economical benefits and burdens. (3) Regulations that restrict all economically beneficial use may often be a disguise of pressing that land into public service. (4) Lucas's lands have been deprived of all economically beneficial use. (6) Contrary to South Carolina's assertion, title is not held subject to the limitation that the state may regulate away all the property's economically beneficial use.
xiii. Laws Restricting the Sale of Property, but Not other traditional Property Rights, are seldom takings Even If they Cause a Loss of Future Profits.

1. Andrus v. Allard

a. Dealer was seller of Indian Eagle Feather artifacts (e.g. head-dresses) that contained feathers (from deceased birds). Eagle Protection Act stated that a person could not sell feathers, no repossession of feathers—only taking away of some of his property rights 

b. HOLDING: The simple prohibition of the sale of lawfully acquired property does not effect a taking in violation of the Fifth Amendment. The challenged regulations do not compel the surrender of the artifacts in question, and there is no physical invasion or restraint upon them. The denial of one traditional property right does not always amount to a taking. Nor is the fact that the regulations prevent the most profitable use of appellees' property dispositive, since a reduction in the value of property is not necessarily equated with a taking.

c. why hasn’t Supreme Court required that owners are paid for all losses of value (diminution) caused by the government?
i. would cost too much for government ( government would possibly decrease the amount that they regulate
xiv. The Government may Take Private Property For the “Public Purpose” of Private Economic Development.

1. Kelo v. City of New London

a. City wanted to take private homes to develop into economic development project. Owners claimed it was not a taking for “public purpose” as required by 5th amendment. 

b. HOLDING: Promoting Economic Development does qualify as public use because it is a traditional long accepted function of government. There is no way of distinguishing economic development from other public purposes that have been recognized.

VIII. STATE ACTION DOCTRINE

A. The “State Action” Doctrine Recognizes that the Constitution Restrains the Actions of Federal, State, and Local Governments and Government Officials, but Generally Does not Limit the Actions of Private Individuals and Corporations.
i. The Civil Rights Cases
1. 1875, Congress passed Acts saying that people couldn't be denied lodgings, dining, other private services on the basis of race, creed, etc...  A group of several cases alleging violations of these acts by theaters, hotels, opera houses came before Supreme Court. All the defendants claim the Act was unconstitutional because it attempted to limit PRIVATE INDIVIDUALS and To impose limitations on individual liberties (weren't state actions). Did this Act violate the State Action Doctrine?

2. HOLDING: Private Parties are allowed to discriminate so Congress did not have power to pass this kind of Act Under the 14th Amendment, because the 14th amend only prohibits discrimination by the STATES.  "individual invasion of individual rights is NOT the subject of the provision." 

3. There is also no power for this Act under the 13th Amendment.  13th Amendment is one of the Few Constitutional Provisions that Individuals can Violate (by having slaves), BUT the activities of the companies in these cases denying services was not actual slavery.  

4. Gov’t argued that the discrimination was a "badge or incident" of slavery, which were implied to be prohibited by the 13th amendment as well.  
5. COURT SAID: This discrimination doesn't go as far as other badges/incidents (like not being allowed to make contracts, serve on juries, bring a lawsuit, own property, etc..)

a. Mere discrimination on account of race/color ≠ badge of slavery

6. Congress Was able to Pass ( 42 USC § 1982 -- all citizens of US shall have same right as white citizens to own, sell property.  

a. This Act was upheld by the court, because not being able to own property WAS a badge/incident of slavery
i. When racial discrimination herds men into ghettos and makes their ability to buy property turn on the color of their skin, then it too is a relic (badge) of slavery.

B. The “Public Function” Exception to the State Action Doctrine requires courts to apply constitutional limitations to private entitles when they engage in functions traditionally exclusively reserved to the government. Under this Doctrine, The Court has held that a Company town Must Afford Speakers the Protection of The First Amendment, but that a Shopping Center does not.
i. Marsh v. Alabama
1. A Company town—company owns title to the land—houses, stores, etc.  (like a college campus)

2. Woman named Grace Marsh decided to pass out literature in business district of Chickasaw.  She was a Jehovah’s Witness and proselytizing by passing out literature.  State brought prosecution b/c she was arrested for refusing to leave the property.  State of Alabama prosecuted.  Gulf Shipping (owner of town), maintained Marsh was trespassing on private property.  Marsh’s defense: She has a Right under 1st Am to distribute literature, freedom of speech on a sidewalk.  Alabama said Corporation has same right to exclude as any homeowner.  

3. HOLDING: If Private Party is engaged in public function, then can be regulated.  Private parties who open up their businesses to the state (the public) have always been heavily regulated.  Doesn’t matter whether it’s an actual municipality b/c it functions as a town.  Here there is State Action because a private party is performing same function the state would.

4. TEST: When Can Private Property be Treated as though it were Public? When it has taken on ALL the attributes of a town.

5. Court says many people in US live in company-owned towns.  What would be the alternative if you didn’t have same rights as people who lived in non-company-owned towns?  Imagine if the whole country was run by company towns—nobody would have any constitutional rights!  Would always be on private property, would never know about Jehovah’s Witnesses, etc.  “There is no more reason for depriving these people of the liberties guaranteed by the First and Fourteenth Amendments than there is for curtailing these freedoms w/respect to any other citizen.” 
6. In addition, this action was brought by The State—attempted to impose criminal punishment.  “Insofar as the State has attempted to impose criminal punishment on appellant for undertaking to distribute religious literature in a company town, its action cannot stand.”  State involvement helps to tip the balance to demonstrate state action.

7. CONCURRANCE: Justice Frankfurter.  A town is a town.
8. DISSENT: Justice Reed.  Rights of the owner are also protected by Constitution in addition to right to free speech. 1st Am doesn’t trump private property.

9. Restaurant being open to public is not providing a public function.  
10. What about a university?  Could GW kick someone off property?  Like the LaRouchies wanting to pass out literature—could they be excluded by GW?  GW provides housing, has public buildings, business areas (Marvin Center).  Is GW the same thing as a company town?  No, don’t have to uphold all the same things.
ii. Hudgens v. NLRB
1. A store in an Atlanta Mall (Butler Shoe Company) had a dispute with their workers who decided to go on strike and to picket the shoe stores.  Had to go inside the shopping center to picket in front of the store.  Hudgens said they had to leave, couldn’t form a picket line in his store, threatened to prosecute with trespass.  

2. Picketers filed a complaint with the National Labor Relations Board.  SC looked at precedent: 

1) Marsh v. Alabama (company town violates 1st amend by excluding pamphleteer); 

2) Logan Valley (mall (store picketing) violates 1st amend by excluding picketers); 
3) Lloyd (mall does not violate 1st amend by excluding protesters).  
4) In Logan Valley, said shopping mall was like a business block so mall could not exclude picketers even though mall was not state actor.  (Overruled)

- Justice Black dissented in Logan Valley but was with majority in Marsh because believed the Mall was not like the company town.
- What is the flaw in Logan Valley?  Govt can impose reasonable time place and manner restrictions on speech so Logan Valley is overruled.  
- Only the Lloyd precedent is valid and so what does the court say is the conclusion after deciding Logan Valley is overruled? 
3. HOLDING: Remand for consideration under the NLRB procedures. As for the 1st Am. Claim, mall does not violate 1st Am. By excluding protesters. 
C. The Judicial Enforcement Exception to the State Action Doctrine says that a Court’s enforcement of a Private Agreement may Constitute State Action. Accordingly, Judicial Enforcement of a Respective Covenant that Requires an Unwilling Party to Discriminate on the Basis of Race Violates the 14th Amendment. 

i. Shelly v. Kramer

1.  The Shelley’s bought a home in Missouri unaware of a restrictive covenant that people of negro decent could not live in that neighborhood. Neighbors sued to retrain the Shelleys from taking possession of the property. 

2. HOLDING: Reverse the finding of the State court because racially-based restrictive covenants are, on their face, not valid under the Fourteenth Amendment. Parties may voluntarily abide by the terms of a restrictive covenant, but they may not seek enforcement of such a covenant, because enforcement by the courts would constitute state action. Since such state action would necessarily be discriminatory, the enforcement of a racially-based restrictive covenant by a State is unconstitutional under the Fourteenth Amendment.
3. Universities may be considered state actors depending on their financial relationship with the state.
D. The “Joint Participation” Exception to the State Action Doctrine says that a Private Party may Engage in State Action in the Following Situations: 

1. When the Private Party Takes an Action and Has a close and Interdependent Financial Relationship with the Government, Such as a Lease in a Public Building

a. Burton v. Wilmington Parking Authority
i. City of Wilmington created a Parking Authority Responsible for buying land and operating parking lot.  They owned some retail space—coffee shop, bookstore, etc. The Coffee Shope refused to serve Louis Redding (of Brown v. Board), first black lawyer in DE. 
ii. Burton’s claim: 14th Am. rights under Equal Protection were violated by the Parking Authority and Eagle Coffee Shop.  
iii. Parking Authority’s defense (b/c they owned the space of the coffee shop): purely private action by Eagle, had no role, were just the landlord.  
iv. Coffee Shoppe’s defense: private act, no state action, was not public function.  
v. HOLDING: Supreme Court held there was state action, emphasized the Joint Participation by Eagle Coffee Shoppe (private) and Pkg Authority (state actor).  
vi. Court pointed out that there was a mutually beneficial financial relationship between Eagle and Parking Authority.   1) restaurant with parking is more convenient than w/o pkg, and vice versa (more people park where there is food).  2) Improvements to realty made by Eagle exempt from taxes.  3) profits earned by discrimination contribute to govt agency.  Eagle said was v. impt for them to discriminate b/c they would lose business.  Court said that makes the situation worse, not better, if that’s their argument b/c then state is accepting money based on discrimination. 
vii. They were Endorsed by state—state flags and signs, on the building. 

viii. State inaction regarding 14th Am violations NOT acceptable.
ix. Harlan: no test, is too vague.  What constitutes a state claim?  

When there are such close financial relationships, etc. is joint participation.  What if you had a restaurant with no roads?  Is there a benefit that city/state gets from having successful restaurant on city road?  Yes, they pay taxes.  Line is pretty vague, a lot like Marsh/Hudgens cases.  

2. When the Private Party exercises powers under a statute or other law in Circumstances making it “Fair” to Say that the Private Party is a State Actor

a. Test: Can it be “Fairly Said” that the party is acting as a state actor.
b. Flagg Brothers v. Brooks
i. Shirley Brooks was living w/family in Mt. Vernon, NY.  She was evicted by city marshal, and she couldn’t bring all her furniture with her to her family’s home so the Marshal directed her to Flagg Bros. which was a storage facility.  She did not make payments on the stored goods.  Provision in Article 7 of UCC—creates a lien, which is a property interest in the property, designed to procure payment for the property, and if the property isn’t paid for, the warehouse can realize the benefit of this lien by selling the property.  
ii. Flagg Bros. were not paid by Brooks, informed her that they were going to sell her property to receive payment.  Didn’t need to go through court process to do this.  So Brooks filed suit requesting injunction for Flagg not to sell property.  Said this was a due process violation.  She didn’t get any kind of judicial hearing; Flagg Bros. said they didn’t need to under the UCC and the statute.  Flagg Bros. says there was no state action b/c they are a private party.  In deciding whether there was state action, court applied compulsion test. Brooks argued that the warehouse by foreclosing on the property was exercising a public function.  NOPE
iii. HOLDING: Since the state isn’t compelling flagg brothers to use the power conferred upon them they r not a state actor.  (compellation test is minority)
1. The standard of “compelled to use the power” is NOT USED anymore… the standard is “can fairly said to be acting as state actor”
2. Stevens dissent: when powers are given under statute to private parties, there has to be joint participation. (i.e. Maggs being authorized to search people’s houses).  Can’t just give powers to private parties and then say they’re not involved.  Explanation court gives is broad.
iv. Civ Pro: judgment that you owe me $10K.  That’s not money, that’s just a judgment against you.  If you want to get the judgment paid and the other party doesn’t want to pay you, you have to enforce it.  Go to court clerk and get a writ of attachment, then you take the writ and go to county sheriff, who seizes property sufficient to pay your judgment.  Can seize real property or personal property.  Classic thing to do is to seize the party’s desk (that’s always the best way to get paid).  Seize the desk, announcement of when the sale would be, there’d be an auction, money goes to you to get paid and then the rest of the proceeds go to the state.  Ordinarily, that’s how it works.  Process of seizing is called levying. Lugar v. Edmonson Oil is 2 or 3 steps beyond that
c. Lugar v. Edmondson Oil 

i. Contract case, Lugar is found to owe edmunson 10,000 and he can pay voluntarily or the clerk of court can issue a writ of execution and the sheriff can pick up property worth $10,000. Edmondson wanted the property seized prior to the trial based on a statute in VA that said if the debtor is disposing of assets the sheriff can seize it before judgment. U could get this attachment through an EX-Parte proceeding if u believe the person is trying to get rid of all their property to have nothing 2 pay with.
ii. Ex-parte proceeding- defendant cannot be heard, the trial is with judge and plaintiff. 

iii. Lugar did not want to dispose of the property and felt his due process was violated because he didn’t have a chance to be heard be4 the property was taken. Sued Edmonson for violating his due process rights. Edmonson defense: we are not a state actor Lugar argues but u jointly participated with the state government and deprived him of property

iv. HOLDING: private party's joint participation with state officials in the seizure of disputed property is sufficient to characterize that party as a "state actor" for purposes of the Fourteenth Amendment. Respondents were, therefore, acting under color of state law in participating in the deprivation of petitioner's property
v. (1) Misused VA procedure by saying he was disposing of property when he wasn’t

vi. (2) the statute is unconstitutional – permitted attachment after ex-parte hearing
vii. Lugar did not make a contract with anyone as was done in Flagg brothers
d. Edmonson Leesville Concrete Co.

i. Through Voir Dire – process of selecting jurors: Leesvile excluded the blk prospective jurors from the jury and Edmunson said that violates equal protection, Leesvile said we t not the state and cnt violate equal protection

ii. HOLDING: Race based exclusion violates equal protection. They can be said to be a state actor because  (1) in a courthouse seeking judicial adjudication of rights (2) the attorney is exercising powers (pre-emptory challenge) granted by law. (3) Court says another factor is whether actor is exercising a public function and peremptory challenge in process of choosing jurors is public function. (4) Using pre-emptory challenge is similar to Shelley v. Kraemer—can discriminate on your own but NOT assisted by govt. and Discrimination in courthouse would be giving govt’s stamp of approval.  

3. When the Government or a Government Official takes an Action Pursuant to a Conspiracy with the Private Party

a. Dennis v. Sparks (mirror image case)
i. Mirror Image: Govt. / Govt. official does offensive act with private party’s participation

ii. Lawsuit between a private corporation (Duvall County Ranch Corporation) and Dennis.  Ranch wanted injunction against Dennis from mining oil on property.  Bribed the state judge, who ruled against Dennis.  Dennis sued the judge and the corporation.  
iii. HOLDING: Corporation is guilty of violating due process because they are Guilty of bribing judge who is a state actor.  Conspirators are all guilty, doesn't matter if it's the private party or the state that takes the step as long as they are jointly participating.  

b. NCAA v. Tarkanian 
i. Coach Tarkanian took over as b-ball coach at UNLV and improved the team dramatically. NCAA thought UNLV b-ball and Tarkanian and violated several standards and sanctioned UNLV. Put them on probation and wanted Tarkanian out of the program. During 2 year period of probation, NCAA could not suspend Tarkanian, but instructed UNLV to do so. Further sanctions would be imposed on UNLV if UNLV did not comply. So UNLV reluctantly suspended Tarkanian.  
ii. Tarkanian sued the NCAA and UNLV claiming that he was suspended without a proper hearing. State court ruled in Tarkanian's favor, issued remedy—enjoined the UNLV from firing him and NCAA from imposing any further sanctions on Tarkanian. 

iii. On Appeal NCAA argues they are not a State Actor but a private party.  Tarkanian argues as to why NCAA should be deemed a state actor.  
1. State universities are NCAA members. If bunch of state universities do something together, they are states, if they do something with non-state universities they are still states.  Court does not agree—does not make NCAA state actor.  
2. State delegation to NCAA?  No, the only thing NCAA could do is restrict UNLV in association with other colleges through the NCAA, NCAA had no power to fire Tarkanian that's why it imposed sanctions.  
3. Joint participation by NCAA? SC says they are not joint participants because they are adversaries! NCAA is too removed. Injunction no longer imposed on NCAA.  
4. NCAA is a monopoly--  Argument also rejected.  
5. Judgment against Coach
iv. DISSENT by Justice White

1. Tarkanian was expelled for NCAA rules, not UNLV rules so that shows joint participation.  Bottom line: whether they're adversaries or not, UNLV decided to go along with the agreement.  Suggests that adversaries should not be the controlling factor since UNLV agreed to do it.
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