CONSTITUTIONAL LAW OUTLINE
I. Introduction
A. Federalist No. 45
1. People matter, not states

a. State’s rights not the important matter, government exists to ensure individual liberty. 

2. States still powerful

a. Role in federal elections, determine electors; Art. I §13, Art. II
i. Fed government of limited power (Enumerated in Article I §8)
ii. No risk limited gov. will interfere with state authority; Art. I §9 (what congress can’t do); § 10, State’s can’t do; Art. 6 §2 Supremacy clause.

B. Separation of Powers (Federalist 47, 51)

1. Essential to liberty (no one power, no King in America)

2. No complete separation. 

3. Need checks and balances to control one branch for seizing too much power. Necessary to control government.

4. 51, Madison: “If men were angels, no government would be necessary”; enable govt to control governed then have it control itself; more dangerous to have local govt—factions might take over, act in self-interest, maj tyrannize weak; central govt more diverse

C. Federalist No. 10

1. Anti-federalists wanted to keep power at local level. Biggest threat to freedom is factions reigning tyrannically over the minority. More likely to happen at local level with few people than on a larger scale. The more the people, the less likely there will be one majority. Checks and balances of different branches also protects minority. 

D. Constitutional Decision Making Theories
1. Originalist – thinks the Constitution means the same thing today that it did the day it was ratified. Hypo: is the death penalty considered cruel and unusual? What would the drafters of the constitution consider cruel and unusual? Look at analogous crime of horse theft. At the time, it was punishable by death, not considered cruel and unusual. 

a. Pro Originalism:

i. Objective - Fixed historical meaning, not likely to interpret constitution differently on different days. Implicit in creating a constitution that it should have the same meaning over time. 

ii. Democratic - Powerful check on the judiciary. Want to vest power more on other branches of government because judiciary is not elected by the people.  Judicial review in the absence of originalism is an exercise of political will.  

iii. LEGITIMACY: why is this doc binding? It is a contract between the people of the United States, illegitimate to say the Constitution means anything other than what it meant when it was ratified.

b. Con Originalism

i. Why are we bound by the document? Binding because it was ratified by the American people. (say originalist) However, we didn’t vote for it. It’s binding because we accept it. Constitution wasn’t ratified by us, it was ratified by people who died 200 years ago.

ii. Think framers intended to give Constitution broad terms, making it flexible enough to adapt to changing beliefs and values. (Legitimacy) 

iii. Equality/Justice – Not concerned about the anti-democratic nature of judicial review. Have faith in the ability of the judges to protect the weak. Can’t really on democracy to do that because of the tyranny of the majority

iv. Impossible to reconstruct a complete understanding of what the framers and those who ratified the constitution meant. Sources have been edited, lost, twisted, etc. Some say what the originalist is fraud, cherry picking historical record to support their values.

c. Death penalty for car theft hypo: for non-originalists, look to what states have done, purpose for “cruel and unusual”, look at punishment for other crimes, look at progression of death penalty cases over time. 
II. Judicial Power

A. Judicial Review

1. Nothing in the Constitution expressly gives the S. Ct. power to rule on the constitutionality of acts of Congress or state statutes, nor power to review decisions of state courts.
2. Marbury v. Madison – Where the acts of the Executive or his agents are exercises of political/legal discretion they are only answerable politically, but where the legislature assigns a specific duty, an individual whose rights are injured by failure to perform that duty may seek remedy in the courts (Gov’ts protect rights). The constitution gives S. Ct. original jurisdiction in some case, appellate jurisdiction in others. Even though stated affirmatively, it negatives other objects than those affirmed for original jurisdiction. An act of the legislature, repugnant to the constitution, is void. It is emphatically the province and duty of the judicial department to say what the law is. (Judicial officers must swear oath to uphold Constitution, would be immoral to make them swear oath and uphold unconstitutional laws passed by congress. If both law and the Constitution apply, the court must determine which of these conflicting rules governs the case. It is of the very essence of judicial duty.

a. Article III of Constitution. “In all cases affecting Ambassadors, other public ministers and Consuls, and thos in which a state she be party, the Supreme Court shall have original jurisdiction. In all…other cases….the supreme court shall have appellate jurisdiction.

b. Fed Paper 78: diff depts., judiciary least dangerous to political rts of Cong, least capacity to injure; no influence/direction over strength/wealth of society, just judgment, not force/will; intermediary body btwn people & legislature; statutes have to be in line w/ Const anyway so don’t have to worry about it making statutes void (narrow reading of Marbury)

B. Judicial Supremacy
1. Constitutional Language – Combining all of these, you see it must be considered that some state court decisions dealing with federal questions will make it to the Supreme Court:

a. Supremacy Clause of Art. VI, § 2 provides that “This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in Constitution or Laws of any State to the Contrary notwithstanding.
b. Article III, § 1: The judicial power of the United States, shall be vested in one Supreme Court, and in such inferior courts as the Congress may from time to time ordain and establish. (Implies there need not be lower federal courts.)

c. Article III, Section 2: The judicial power shall extend to all cases, in law and equity, arising under this Constitution, the laws of the United States, and treaties made, or which shall be made, under their authority

2. Martin v. Hunter’s Lessee – It is the case, and not the court, that gives the jurisdiction. Any case arising under federal law, S. Ct. shall have appellate jurisdiction. The constitution presumes state prejudices might obstruct the administration of justice. IF there were no revising authority to control these jarring and discordant [state] judgments, and harmonize them into uniformity, the laws, the treaties and the constitution of the United States would be different in different states. The S. Ct. has appellate review power over state S. Ct. decisions of federal questions. Article I, Sec. 10 is a whole list of things the constitution tells state legislatures they cannot do. Constitution does operate on states, not just the people.
3. Cooper v. Aaron – Arkansas Gov. and Legislature claimed they weren’t bound by S. Ct.’s decision in Brown. Art. VI makes the Constitution the supreme law of the land. Every state legislator, executive, and judicial officer takes an oath pursuant to Art. VI P3 “to support this Constitution.” No state legislator or executive or judicial officer can war against the Constitution without violating his oath to support it.

C. Limits on Judicial Power (Internal)
1. Congress may not overrule a constitutional decision by statute.
a. Dickerson v. United States – Held that Miranda, being a constitutional decision of the S. Ct., may not be in effect overruled by an Act of Congress, only a constitutional amendment.

2. Political Questions – Non-justiciability of political questions is primarily a function of SOP. 
a. Baker v. Carr – Tennessee P sought to force reapportionment because of unequal representation was unconstitutional. The mere fact the suit seeks to protect a political right does not mean it presents a political question. In determining whether a question falls within the political question category, the appropriateness under our system of government of attributing finality to the action of the political departments and also the lack of satisfactory criteria for a judicial determination are dominant considerations. Deciding whether or not it is a political question is the responsibility of the court as ultimate interpreter of the Constitution. Not a Guaranty clause case, but an Equal Protection case (so no political ?).
b. Factors for calling it a political question:

i. Textual Commitment

ii. Lack of Standards

iii. Policy Determination 

iv. Respect for other branches 

v. Unquestioning adherence (to prior decision of another branch)

vi. Avoid Embarrassment (should the US government speak with one voice?)
c. Typically determined to be political ?’s: Foreign affairs, Validity of enactments, Coleman v. Miller, how long have to ratify proposed Const. A—leave up to Congress. Republican form of gov’t/Guarantee Clause
3. Limited to Cases or Controversies (Art. III, §2—Fed J; cl. 1)
a. Advisory Opinions – Constitution could be read either way, but read to exclude advisory opinions. 

i. Arguments in favor: judicial and legislative efficiency, teamwork, expertise in interpretation, constitutional costs (between enactment of law and time it is ruled on, we have been living under an unconstitutional law) 

ii. Argument against: judicial independence, judicial restraint, context (should be decided in real case or controversy, not broad rules), adversarial process (real lawyers aggressively arguing the case on both sides)

b. Ripeness – Filing law suit before a genuine case or controversy has fully developed. Involves situations where the dispute is insufficiently developed and is instead too remote or speculative to warrant judicial action – events yet to occur and that might never occur.
c. Mootness – Waiting too long to file suit, has to be live genuine case or controversy through all stages of case. 

i. Exceptions (if not granted an entire class of cases would not get resolved):
(A) Capable of repetition yet evading review 
· Example:  abortion – can’t file until pregnant (not ripe) but would not make it to the Supreme Court within the first trimester (moot)
(B) Voluntary cessation of the allegedly illegal action on the part of the defense
· Example:  criminals could get off (chemical plant polluting, stops the polluting so that the case is moot and then just start again)
(C) Collateral effects doctrine
· Example:  mostly criminal.  Get 30 days in jail, by the time the case goes to court you’re already out of jail which was the main harm.  The collateral effect of your criminal conviction is enough to keep the case alive (can’t own firearms or vote if felony, social stigma)
d. Standing – Does this plaintiff have the right to bring this suit? Can’t challenge a law if you’re not affected by it. P has to be someone who is actually injured by the law. P has to legitimately be able to find redress.
D. Checks on Judicial Power (External)
1. Legislative Control

a. Number of Justices (See New Deal Threats)

b. When the court sits (Marbury v. Madison, cut the # of times court sat to delay)

c. Budget (can’t reduce wages, but can for other things)

d. Scope of Appellate jurisdiction

i. Art. III § 2: “In all other cases before mentioned [including those arising under the constitution], the Supreme Court shall have Appellate Jurisdiction, both as to law and fact, with such exceptions, and under such regulations as the Congress shall make.”

ii. Ex Parte McCardle – S. Ct. held it lacked jurisdiction over a petition after Congress repealed the 1867 Act which authorized the appeal in the first place. Art. II, § 2 gives Congress the power to make exceptions to the S. Ct.’s appellate jurisdiction.

iii. Argument Against. No one branch should be able to strip away the power of another branch or their essential function. Would do irreparable damage to separation of powers. However, argument that this is a check on the judiciary by allowing congress to strip their power. Do we really need another check on judicial power? Other checks aren’t that efficient.

iv. Textual argument. Federal judicial power shall extend to all cases arising under this constitution, so some federal court should have the power to hear all constitutional cases. Exceptions clause may only apply to appellate jurisdiction

III. Federalism
A. Framers wanted Horizontal Separation between Federal branches and Vertical separation between Fed & States as a double protection of liberty.
B. Art. I, § 1 All legislative powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representatives.

C. Art. I, § 8 specifically enumerates the powers of Congress, enlarged by Amendments and the Necessary and Proper Clause

1. McCulloch v. Maryland – The government is given enumerated powers by the Constitution, but not details of all the means by which they may be carried out (not a legal code). If a means is a direct mode (necessary and proper) of executing a power enumerated by the Constitution, those means are considered incidental to the enumerated powers. Necessary does not limit to those means that are indispensably necessary, legislature must be allowed discretion to perform in a manner most beneficial to the people. If the end is legitimate and within the Constitution, then the means selected to execute the end is constitutional if it is appropriate to the end and not prohibited by the Constitution. First Congress thought about creating Federal Bank, so must be OK. The federal government is a creation of the people of the United States; it was created for the benefit of all the people and can be subject only to all the people (not the states). When a state taxes the operations of the federal government, it acts upon institutions created, not by their own constituents, but by people over whom they claim no control. States have no power to burden the laws enacted by Congress.
2. FUNDAMENTAL PRINCIPLES:

a. IMPLIED POWERS OF FED GOVT; Cong power to do what’s useful means of achieving legitimate ends

b. IMPLIED LTS ON STATES: no power to interfere w/ fed govt in areas where fed supreme, including when fed exercising N & P Cl.

i. U.S. Term Limits, Inc. v. Thorton – Arkansas tried to put term limits on US Congressmen elected by their state. Allowing states to adopt their own qualifications is inconsistent with the Framer’s vision of a uniform national legislature, if the wish to add term limits it must be done by amending the constitution. Representatives owe primary allegiance not to the people of a State, but to the people of the Nation.
D. PROS OF FEDERALISM:

1. Prevent tyranny; no one part has absolute power; states & fed often differ (ex. Gay marriage)

2. Testing Ground---states can be labs for testing how policies work

3. Democracy: more keep govt local more will enhance democracy; diff concerns in diff pts of country

4. Efficiency: more efficient to break up into small parts (though others wld say better to have on large scale instead of having repeating orgs/agencies)

5. Text: Const. Art. I §8, 10th Amend: powers of Congress & States listed, should enforce  (originalist—focus on framers intent or non-o, interpret as will best serve goals at time)

IV. Commerce Clause
A. Poor conditions of American trade and the proliferating trade rivalries among the states under the Articles of Confederation were the immediate provocations for the Commerce Clause.  Taxing other states products at high rates.
B. Art. I, § 8, cl. 3. “Congress shall have power to regulate commerce with foreign nations, and among the several states, and with the Indian tribes.” Read in conjunction w/N & P Clause.
C. Early Years, 1824-1936

1. Gibbons v. Ogden – Commerce is more than traffic, it is intercourse. Commerce among the states cannot stop at the external boundary of each state, but may be regulated into the interior. Congress cannot regulate commerce completely interior of a state, must be “among” the states. Textual argument:  the word “among” is different from “between.”  It means intermingling, more than just between.  Proper definition then is that commerce that has an effect on more than one state is IC. Congress can regulate in any way it chooses so long as it does not violate other clauses of the Constitution and this is supreme.
2. Two Doctrinal Approaches:
a. Manufacturing vs. Transportation

i. United States v. E.C. Knight Co. – The fact that an article is manufactured for export to another state does not itself make it an article of interstate commerce, court said statute could not extend to monopoly on sugar refineries because Congress could not constitutionally reach a monopoly in “manufacture” under the commerce clause

b. Direct and immediate effect theory

i. Houston E. & W. T. Ry. Co. v. United States [Shreveport Rate Case] – Different rates for interstate traffic and Texas-Louisiana traffic. Congressional authority over interstate carriers extends to control of their operations having such a “close and substantial relation to interstate commerce that control is essential and appropriate to the security of that traffic, efficiency of interstate service, and fair terms without molestation or hindrance of interstate commerce.  . If it affects the interstate economy, can be regulated under the commerce clause. Effects test.
3. Commerce Power as a Police Tool – used to aim national legislation at “bad” local problems like gambling, prostitution, theft, etc.
a. Champion v. Ames [The Lottery Case] – Upholding law banning transportation of lottery tickets between states. Congress’ motivation was a social one. However, good shipped in commerce recognized as pure commerce and therefore are subject of Congress’ regulatory power.

b. Hipolite Egg Co. v. United States – Upholding seizure of food containing “deleterious” ingredient even though it had reached its destination (passed through the stream of commerce). Purpose is not to prevent the physical movement of adultered articles, but their use and trade in them between the states by denying them the facilities of interstate commerce

c. Hoke v. United States – Upholding act prohibiting transport of women in interstate commerce for immoral purposes. Congress has the power over transportation “among the several states’ and may adopt not only means necessary but convenient to its exercise, and the means may have the quality of police regulations.

4. Limits on the police power – Distinction between local and national control. Manufacturing, mining, production traditionally under state regulation so fed gov’t can’t regulate them.
a. Hammer v. Dagenhart [The Child Labor Case] – The production of articles, intended for interstate commerce, is a matter of local regulation. The necessary effect of this act is to regulate the hours of labor of children in factories and mines within the states, a purely state authority. Transcends the authority delegated to Congress over commerce and exerts a power over a purely local matter to which the federal authority does not extend. (State sovereignty driving decision.)
i. Problem with this holding:  States could not regulate on their own – needed national regulation – economically if one state allowed child labor other states also had to allow it in order to get corporations, jobs in their state and not the neighboring state
D. New Deal – Court struck down some of the New Deal legislation, showed trend moving from geographic analysis to direct/indirect test.

1. Railroad Retirement Board v. Alton Railroad Co. – Congress lacked the power to establish a compulsory retirement and pension plan for all carriers, law was not in purpose or effect a regulation of interstate commerce within the meaning of the Constitution.

2. Schechter Poultry Corp. v. United States – Court rejected wage and hour regulation of NY poultry slaughterhouse because it was intrastate activity not directly effecting interstate commerce. Activities local in their immediacy do not become interstate and national because of distant repercussions (indirect effects).

3. Carter v. Carter Coal Co. – “Direct” implies that the activities or condition invoked or blamed shall operate proximately – not mediately, remotely, or collaterally, to produce the effect. Federal government has no power to regulate hours, wages, or working conditions related to production before interstate commerce has begun or to sale and distribution after it has ended.

E. The Middle Years (1937 to 1995) – Deference to Congress 

1. Affecting Commerce – court abandoned the “geographical” and “direct vs. indirect” tests. Said Congress had power to regulate interstate/intrastate as long as appareciable effect on interstate commerce. 

a. NLRB v. Jones Laughlin Steel Corp. – “Affecting commerce” means burdening or obstructing the free flow of commerce. In this case, the possibility of a labor dispute burdening or obstructing the free flow of commerce. Labor strife at this plant could conceivably cripple the entire interstate operation of the company, thus, interstate commerce was affected and Congress had the power to regulate it.

b. United States v. Darby – Overruling Hammer v. Dagenhart. Whatever their motive and purpose, regulations of commerce [the interstate shipping of goods] which do not infringe some constitutional prohibition are within the plenary power conferred on Congress by the Commerce Clause. The power of Congress over interstate commerce extends to activities intrastate which have a substantial effect on the commerce or the exercise of the Congressional power over it.

2. Aggregation of local activities effecting interstate commerce

a. Wickard v. Filburn – Even if the activity is local and not regarded as commerce, it may be reached by Congress if it exerts a “substantial economic effect on interstate commerce.” Home consumption of wheat doesn’t detract from economic effect because it substituted for purchases on the open market. Trivial demand for wheat by D irrelevant because the aggregate effect of all such cases is far from trivial.

3. Commerce power used for social ends - The Civil Rights Act of 1964 refers to the Commerce Clause as a source of authority (not 14th Amendment). Allowed Congress to reach private economic conduct not reached by §5, 14th Amed bc no state action.
a. Heart of Atlanta Motel v. United States – The determinative test of the exercise of power by the Congress under the Commerce Clause is simply whether the activity sought to be regulated is ‘commerce which concerns more States than one’ and has a real and substantial relation to the national interest. Even though the operation of the motel was local, “if it is interstate commerce that feels the pinch, then it does not matter how local the operation that applies the squeeze.”

b. Katzenbach v. McClung – Discrimination in restaurants had a direct and highly restrictive effect upon interstate commerce. Where people can stay/eat has big affect on whether people will travel---won’t spend $ in interstate commerce. All hotels/restaurants combined, if discriminate, huge effect.

4. Perez v. United States – Even where extortionate credit transactions are purely intrastate in character, they nevertheless directly affect interstate and foreign commerce. Congress may properly define a “class of activities” having an effect on interstate commerce, provided it appropriately considers the “total incidence” of the practice on such commerce.
5. Level of Scrutiny - New Deal/Middle Years: Rational basis; don’t question motives or means as long as serves legitimate goal; great deal of deference to legislature. Liberals & Conservatives: fear of judicial activism; don’t want cts shaping ctry’s views as long as rts protected/ Ct went 60 yrs w/o striking down Congressional statute as beyond CC.
F. Modern Approach (New Limits on Commerce Clause Powers)
1.  Identifies three broad categories of activities that Congress may regulate: 

a.  the use of channels of interstate commerce, [Darby, Heart of Atlanta]
b. regulate and protect the instrumentalities of interstate commerce, or persons or things in interstate commerce, even though the threat may come only from intrastate activities, and [Shreveport Rate Case]

c. activities having a substantial relation to interstate commerce. [NLRB]

2. United States v. Lopez – For category 3, use “substantially affects” test. Court rejected the gov’t arguments about the cost of violent crimes, economic impact of travel to some regions, and threat to educational process because they didn’t have a substantial effect on interstate commerce. Refused to “pile inference upon inference” that would convert congressional authority under the CC to a general police power equal to the State’s. Bringing a gun to school is a non-economic activity, doesn’t affect IC and aggregation only applicable to economic activity.
a. Kennedy/O’Connor concurring – The federal gov’t should not intrude into traditional state areas of concern. Two governments accord more liberty than one, distinction would blur if this type of law was allowed to stand.

b. Thomas concurring – Substantial effects test is far removed from both the Constitution and from our early case law. Commerce consists of selling, buying, bartering, and transporting. If Framers wanted “substantial affects” test, no need to enumerate bankruptcy, coin money, fix the standard of weights and measures.

c. Breyer dissent – The courts are required to defer to congressional determinations about the factual basis for making this determination that a gun near schools substantially affects commerce.
i. Formalist – not a sensible line to be drawing in the first place. If it affects interstate commerce who cares if it is economic or not? 

(A) Hypo: under Lopez, could congress pass a law against blowing up the stock exchange? Economic interest, but not economic activity.
ii. Activism – Dissenters accuse majority of engaging in judicial activism. Let democracy enforce the constitution, not the court. Don’t need the courts to protect federalism like it is needed for individual rights.

iii. History tells us that it’s Congress job to determine if within the commerce clause – court should learn from it mistakes pre-1937.  There is an entire appendix proving that the statute affects IC so leave it at that – doesn’t matter that it will be hard to find a statute that does not affect IC.
3. Distinction between economic and non-economic activity
a. United States v. Morrison – The court has sustained federal regulation of intrastate activity under the substantial effects test where the activity in question has been some sort of economic endeavor. Gender-motivated violent crimes are not economic activity. Regulation and punishment of intrastate violence that is not directed at the instrumentalities, channels, or goods involved in interstate commerce has traditionally been a local matter. [Dissent says economic/noneconomic distinction very hard to apply]

4. Pro Lopez/Morrison Arguments

a. 10th Amendment carves out a zone of state sovereignty into which the federal government may not tread (domestic violence, family law).  State sovereignty that cannot be reached by Art. 1, § 8.
b. Really just forces Congress to put into writing some actual findings about IC in questionable areas and then they can do whatever they want.
c. Really just a requirement for Congress to insert a jurisdictional provision that the conduct is affecting IC – keeps Congress from regulating what it should not.
d. Quasi-Originalist reading.  Federalism in our Constitution should be taken seriously.  Strike down a law to remind Congress that their power is not plenary – cannot do whatever they want at the expense of the sovereign states.  10th Amendment would mean nothing if Art. 1 granted all power.  
e. Amend Constitution if we don’t care about federalism.  THE BEST ARGUMENT
f. Argument is not as strong for those who see a robust role for the judiciary in policing Congress
5. Anti Lopez/Morrison Arguments 

a. 10th Amendment does not exactly say that there are certain specific zones of state sovereignty in which the federal government cannot reach.
b. These are just stupid hoops to make Congress go through – Morrison though shows that the court still could overturn even w/the findings included.
c. Pointless (Lopez ex.: any gun which has traveled through IC cannot come near a school zone; guns only made in a couple states so it would apply to all guns (bullets, metal).  Form over substance.
d. State’s rights are getting in the way of individual rights, which was the whole point of federalism in the first place.  Maybe, overall, though it does promote individual rights (must protect the structure to do this).
e. Non-Originalist reading.  Constitution is drafted broadly to insure that federalism would continue as the world changed – the world is different now.  IC effects everything in our nation (consumerism – all travel IC).  Congress ought to be empowered to act when there is a compelling reason to do so.
f. Process:  we should not ignore the lessons of history learned in the new deal.  Courts should not tread on federalism and when they do it puts themselves at risk, stands in the way of democracy.  Political process can handle the issues.
6. As applied Commerce Clause claims - As applied commerce clause claims are difficult to make because of Raich, have to look at entire class of activity regulated. Focus is on whole class.

a. Gonzales v. Raich – Upheld Controlled Substances Act enforcement in California (medical marijuana) because it is within Congress’ commerce powers to regulate production of a commodity meant for home consumption that has a substantial effect on supply and demand in the national market. Prohibiting the intrastate possession or manufacture of an article of commerce is a rational means of regulating commerce in that product.

7. Hypo: Federal crime to possess image of child pornography that has travelled in interstate commerce or that was made with tools (computer, printer, etc.) that had travelled over state lines. Every camera or printer has crossed state lines. Effectively makes every image of child pornography a federal crime.

a. New gun free school zones act added “a gun that has crossed state lines” but every gun has crossed state lines. 

b. Some say these decisions are just judicial activism - love guns so they strike down Gun Free School Zones Act, hate drugs so they uphold law in Raich. Colby says these are attempts to come up with reasonable rules for governing.
V. Tenth Amendment
A. The powers not delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the people.

1. It doesn’t reserve anything extra to the States, it just states that what is not surrendered is retained. But it also states the requirement that every federal power must have an affirmative grant in the Constitution.
B. Limit on congressional regulatory authority

1. National League of Cities v. Usery – Struck down wage and hour regulations of state gov’t employees. Insofar as the challenged amendment operates to directly displace the States’ freedom to structure integral operations in areas of traditional governmental functions, they are not within the authority granted Congress by Art. 1, § 8, cl. 3.

a. However, Garcia v. San Antonio Metropolitan Transit Authority – Overruled National League of Cities, State sovereign interests are more properly protected by procedural safeguards inherent in the structure of the federal system than by judicial created limitations on federal power.
2. New York v. United States – (Nuclear waste case) Congress is not authorized to regulate state governments’ regulation of interstate commerce. It may encourage or incentivize such regulation to influence a State’s policy choice. Such regulation would reduce accountability; state officials forced to regulate would bear the brunt of the public disapproval while federal officials who devised the regulatory scheme are insulated from electoral consequences. Congress must legislate directly, not by conscripting state governments.

a. The two different readings of the 10th amendment are just flip sides of the same coin, but Colby says they will produce different results. If not granted to Art. 1, Sec. 8 then it is reserved to the states. Better reasoning, according to Colby. This is a bad textual argument. Structural argument is better. If Congress wants to regulate wanted to regulate nuclear industry, they could. Cannot force a sovereign government to act on the people. Federal government has sovereign control over the people only, not the states. Conflicting evidence for this opinion from the framers. Strongest when considering genuine dual sovereignty. 

b. Dissent – states asked congress for a federal regulation because states wouldn’t do it on their own. This is cooperative federalism. O’Connor said dual sovereignty isn’t there to protect the states; it is there to protect the people. States don’t have the right to waive the rights of the people to dual sovereignty. State legislative bodies are sovereign, discretionary bodies. Congress is free to take over the regulation of nuclear waste but cannot use state legislatures as puppets to do so.
c. Hypo: MLK Day. Congress can make MLK day a federal holiday, but can’t force a state to make it a state holiday.

d. Hypo: Does congress have the authority to make AZ pass regulations for emergency terrorist attacks? Incentives are ok (as long as not coercion), but not force them to pass the bill.

3. Limit on congressional power to use state executive officials directly

a. Printz v. United States – Federal gov’t can’t force state executive officers to enforce Brady Act (gun control). Congress may neither issue directives requiring states to address particular problems, nor command the State’s officers, to administer or enforce a federal regulatory program.

b. Reno v. Condon – Upheld a federal law limiting commercial vending of personal data by states because it does not require the States in their sovereign capacity to regulate their own citizens. It regulates the States as the owners of the databases.

VI. Eleventh Amendment
A. The judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by citizens of another state, or by citizens or subjects of any foreign state.

B. 11th amendment should be read as a broad principle of sovereign immunity. Must waive immunity to subject itself to suit.

C. Ex Parte Young – Court held that a federal court could issue an injunction against state officials who sought to enforce an unconstitutional state law because D was the official acting beyond his constitutional authority, not the state.
D. Seminole Tribe of Florida v. Florida – [Act authorizing Indian tribes to sue States if not negotiating in good faith.] Congress, when acting under its Commerce Clause powers, may not abrogate a state’s sovereign immunity without the state’s consent. 11th Amendment restricts judicial power under Art. III, and Art. I cannot be used to circumvent the constitutional limitations placed upon federal jurisdiction.

E. Alden v. Maine – Extends state sovereign immunity bar from lawsuits against states in federal courts to lawsuits against states in state courts. Constitution preserves sovereign status of the States, immunity from private suit central to sovereign dignity in common law. 

1. Souter dissented from history argument, no colonies had sovereign immunity. This goes against why we fought the American Revolution (King of England was above the law) State sovereign immunity thought to be subject to abrogation by Congress as to a matter within Art. I authority. State government is not above the law, it is subject to it.  Says federalism doesn’t exist to protect states’ rights but states’ rights exist solely to protect individual rights.

F. Federal Maritime Commission v. South Carolina State Ports Authority – Extended the reach of state sovereign immunity from judicial proceedings to adjudications within federal administrative agencies.

G. Central Virginia Community College v. Katz – Bankruptcy Clause had been intended not just as a grant of legislative authority to Congress, but also to authorize limited subordination of state sovereign immunity in the bankruptcy arena.

H. Points to take away from all this:
1. Case of conservatives reading provisions into Constitution that isn’t there (like liberals reading into the Constitution a right to abortion, sodomy). Therefore, no one is a strict textualist or constructionist in constitutional law.
2. Breyer:  states rights are not an end onto themselves but are there to protect individuals.  Should not deny these individual rights by denying relief in the court system.
VII. Taxing Power
A. Art. I, § 8  “The Congress shall have power to lay and collect taxes, duties, imposts, and excises, to pay the debts and provide for the common defense and general welfare of the United States.”

B. How do you know if it’s a tax or regulation?
1. Bailey v. Drexel Furniture Co. [Child Labor Tax Case] – There comes a time in the extension of the penalizing features of the so-called tax when it loses its character (raising revenue) and becomes a mere penalty with the characteristics of regulation and punishment. Such a tax cannot be used to accomplish purposes not directly within congressional power. On its face, what is the statute’s purpose, intended effect, and effect in normal operation.  If purpose is revenue, tax is valid. If regulation, unconstitutional.

2. United States v. Kahriger – Upheld a federal occupational tax imposed on gambling. A federal excise tax does not cease to be valid because it discourages or deters the activities taxed. The penalty on wagering is merely an indirect effect. Unless there are penalty provisions extraneous to any tax need, courts are without authority to limit the exercise of the taxing power.

C. How broad a power is “provide for the general welfare”?

1. Congress can do what it wants as long as it doesn’t violate any of the rights provisions.

2. Madison – Clause does nothing, just says congress can raise money and spend it for general welfare, doesn’t give congress any type of regulatory. Doesn’t add any new powers, just says it can spend money in its legitimate spheres.

3. Middle ground/Hamilton – Congress can only regulate in enumerated areas, but can spend everywhere.

D. Local v. General Welfare
1. United States v. Butler – The power of Congress to tax/spend is confined by the clause which confers it, not § 8 which defines the legislative power. Appropriations cannot be made as a means to an unconstitutional end. Since the ends sought by the act are traditionally a local concern (size of farm in exchange for benefits), Congress may not indirectly accomplish those ends by taxing and spending to purchase compliance. TEST: IS CONGRESS USING PROMISE OF FED FUNDS TO PURCHASE STATE/INDIV COMPLIANCE W/ FED POLICY THAT CONG CLDN’T MANDATE THRU REG POWERS.
a. Stone dissent – Threat of loss, not hope of gain, is the essence of economic coercion. Example: Congress can’t command teaching of agriculture at state universities, but could aid by grants to those universities on condition they teach it.

2. Steward Machine Co. v. Davis – Upheld Social Security Act imposing payroll tax but crediting up to 90% of federal tax for contributions to approved state unemployment funds.  Great Depression era legislation, spending was clearly for the general welfare. Not coercion, simply promoted fairness for states with voluntary unemployment funds so their business weren’t subject to double taxation.

3. Helvering v. Davis – Upholding old age benefits of SS Act, problem is national in area, only a power that is national can serve the interests of all. Even when a broad view of the power to spend is accepted, the line must still be drawn between general and local welfare but the discretion belongs to Congress, unless the choice is clearly wrong, a display of arbitrary power

E. Federal Grants to States – Congress has long promoted federal policy by attaching conditions to the use of funds given by the states.

1. South Dakota v. Dole – Act withheld 5% of federal highway funds for states with drinking ages under 21. Congress may attach conditions on the receipt of federal funds. Exercise of spending power must be in pursuit of the general welfare. If Congress wants to condition the State’s receipt of federal funds, it must do so unambiguously, enabling the states to exercise their choice knowingly. Also, conditions must be related to the federal interest in particular national projects or programs. Suspension of funds directly related to main purpose of highway funds, safe interstate travel.

a. Five Part Test:

i. Money has to be spent for the general welfare (if congress thinks it is for general welfare, court deferential to this decision)

ii. Clear statement on the law

iii. Must be related (saying purpose is to increase highway safety, uniformity)

iv. Independent constitutional bar (21st Amendment only says congress can’t regulate, not regulating here. Can’t condition federal funds on state’s doing something unconstitutional) (court says it doesn’t really add anything at all)

v. No coercion, have to have a general choice (can be induced) (threat of loss, not hope of gain, is the essence of economic coercion. Stone)

b. O’Connor dissent – Congress has no power beyond specifying how the money should be spent. Anything beyond that is a regulation, which is valid only if it falls within one of Congress’ delegated regulatory powers.

VIII. Dormant Commerce Clause
A. Overview for exam: Still must ask what category the case falls into to see if it survives strict scrutiny for category #1 and #2 or the balancing test if #3.  Also then must ask if the state is a market participant – if so, we do not care about these categories.  Finally, must ask if Congress has authorized the states to act in this arena because, again, if so it is okay and the categorization is unnecessary.
B. Source: assumption drawn from negative implications of grant of power to Congress to regulate interstate commerce.
C. Framers centralized power to regulate interstate commerce in Congress b/c saw destructive trade wars among states as major problem of Art of Confederation; envisioned economic nat’l unity---states shouldn’t be able to discriminate against out of state economic interests
D. Three Categories

1. facially discriminatory: No overt discrimination against out of state interests. Strong presumption that a facially discriminatory law will be struck down but not automatic though they usually are.  
a. Apply strict scrutiny:  is the statute narrowly tailored to serve a compelling government interest (this is a 2-part test)?
i. Part #1:  Is it serving a compelling government interest?  There must be a strong need for it and not just a legitimate or rational reason (instead compelling, important).
ii. Part #2:  Is it narrowly tailored to serve that interest?  There cannot be other feasible/rational alternatives that the state could have adopted to serve the same interest without discriminating.
b. Philadelphia v. New Jersey – Where simple economic protectionism is effected by state legislation, a virtual per se rule of invalidity has been erected. Whatever the purpose of NJ’s law banning importation of out-of-state waste, it facially discriminates against articles of commerce coming from outside the State. It is a violation of nondiscrimination principle unless there is some reason, apart from their origin, to treat them differently (such as quarantine laws).
c. Maine v. Taylor – Upheld law banning the importation of out-of-state baitfish, ban had a legitimate environmental purpose (possible ecological effects on the possible presence of parasites and nonnative species) and the purpose could not be served as well by available nondiscriminatory means.

d. Hughes v. Oklahoma – Struck down law forbidding transporting in-state minnows for sale outside stated because they failed to resort to nondiscriminatory alternatives (license or limit number of minnows sold).

e. Oregon Waste Systems, Inc. v. Department of Environmental Quality – Invalidating surcharge on out-of-state waste. The differential surcharge is facially discriminatory and thus subject to the virtual per se rule of invalidity. Interstate commerce may be made to pay its own way, but this is not such a case. No facially discriminatory fees.

f. West Lynn Creamery, Inc. v. Healy – Invalidating law imposing tax on all sales of milk in Mass. but rebated to all Mass. dairy farms. A pure subsidy funded out of general revenue ordinarily imposes no burden on interstate commerce, but the subsidy in this case is funded from taxes on milk produced in other states. Violates the cardinal principle that a State may not benefit in-state economic interests by burdening out-of-state competitors.

g. Camps Newfound/Owatonna, Inc. v. Town of Harrison – Invalidating property tax exemption for charitable organizations principally for the benefit of Maine residents. Functionally an export tariff that taxes businesses that principally serve out-of-state customers. Since profit-making enterprises would be barred from such discrimination, so should non-profits.

h. Dean Milk Co. v. Madison – Invalidating statute prohibiting sale of milk not processed within five miles of Madison. Cannot erect economic barriers protecting local industry even if there is a valid purpose of protecting health and safety if reasonable and adequate nondiscriminatory alternatives are available.

i. C & A Carbone, Inc. v. Clarkstown – Immediate effect is to direct local transport of waste to site within the local jurisdiction, but its economic effect are interstate in reach because it deprives out-of-state businesses of access to the local market for processing service. Revenue generation is not a local interest that can justify discrimination against interstate commerce.

j. Policies served by non-discrimination:

i. protectionism bad

ii. nondiscr. supports social welfare---free trade across state boundaries more likely to bring about nat’l prosperity

iii. out of state interests don’t get rep. in state’s political process

iv. overcome presumption against facial discrimination

2. Intent &/or effect are discriminatory: Ct has invalidated laws that favor local ec interests at expense of out of state competitors even when don’t take form of overt discrimination.
a. Hunt v. WA Apples - NC law, only could sell apples under USDA apple stds but WA has own stds---actually better than USDA but NC law prohibited. Ct said law neutral on its face, NC seems to just be consolidating under 1 simple scheme. BUT in effect---discriminates against biggest apple producing state. Struck down. No compelling govt interest that couldn’t be served by less discr. alt.

b. Kessel Brennan Concurrence: wasn’t really about safety, were trying to keep interstate traffic out of state, had exceptions for in state who worked near borders; Category 2 so should strike down under strict scrutiny

3. Impose substantial burden on ISC though not discriminatory on face or in effect; apply balance approach---local public interest v. burden on ISC

a. Pike v. Bruce Church, Inc. – Where the statute regulates even-handedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on interstate commerce is clearly excessive in relation to the putative local benefit. In this case, state’s interest in having cantaloupes identified as being from Arizona cannot justify making company build and operate an unneeded $200,000 packing plant in the State.

b. Pike (modern) balancing test: whether the burden imposed on commerce is clearly excessive in relation to the putative local benefits. Depends on the nature of the local interest involve and whether it could be promoted as well with a lesser impact on interstate activities.
c. Southern Pacific Co. v. Arizona – Invalidated law limiting the number of cars per train. Look at nature and extend of the burden and the relative weights of state/national interest involved. Slight safety interest outweighed by the need for national uniformity indispensible to the operation of an efficient and economical national railway system.

d. Kassel v. Consolidated Freightways Corp. – Law found unconstitutional where State’s safety interest found to be illusory and its regulation significantly impaired the federal interest in efficient and safe interstate transportation.

e. Scalia & Thomas do not find Dormant Commerce Clause implications in Constitution; Argue the discrimination is only acceptable basis for judicial invalidation of state laws; the balancing test belongs to Congress
4. State Barriers to Business entry

a. Lewis v. BT Investment Managers, Inc. – Invalidated law prohibiting ownership of local investment advisory business by out-of-state banks. Law prevents foreign competition in local markets, cannot be justified as an incidental burden necessitated by legitimate local concerns

b. Edgar v. Mite Corp. – Held unconstitutional a law regulating tender offers made to target companies with specified business contacts with Illinois. Concluded that the Act imposed a substantial burden on interstate commerce which outweighs its putative local benefits.

c. CTS Corp. v. Dynamics Corp. of America – To the limited extent that the Act affects interstate commerce, this is justified by the State’s interests in defining the attributes of shares in businesses incorporated in the state and in protecting shareholders.

5. Exceptions to Dormant Commerce Clause
a. Market Participant Exception

i. South-Central Timber Development, Inc. v. Wunnicke – If a State is acting as a market participant, rather than as a market regulator, the dormant Commerce Clause places no limitations on its activities. Here, Alaska participates in the timber market, but imposes conditions downstream in the timber-processing market. States may not avail themselves of the market-participant doctrine to immunize its downstream regulation of the timber processing market in which it is not a participant. Local timber processing requirement falls within the rule of virtual per se invalidity of laws that block the flow of interstate commerce at a State’s borders.

b. Congressional Consent Exception

i. Prudential Insurance Co. v. Benjamin – If Congress passes a law contradicting the Court’s previously expressed views of the specific state action taken in Congress’ silence to be forbidden by the commerce clause, the Court should defer to Congress’ expressed approval. Congress exempted the insurance industry from Commerce Clause constriction.

ii. White v. Massachusetts Construction Council – Where state or local government action is specifically authorized by Congress, it is not subject to the Commerce Clause even if it interferes with interstate commerce. Upheld restrictions imposed by the city of Boston on construction projects financed in part by federal funds directed by Congress.

IX. Separation of Powers
A. Intro

1. Why should we care about the balance of power between the legislative and executive? Madison – aggregating power in one branch is the very definition of tyranny. To protect people, must divide power between branches of fed, fed & state. 

2. Art. I, § 1 “all legislative powers herein granted shall be vested in a congress of the united states…” 

3. Art. II, §1 “The executive power shall be vested in a President of the United States.”

a. Hamilton – “The Executive Powers” is a term of art, includes all the powers an executive is expected to have. No “herein granted” clause like Congress has to define the scope of powers.

b. Madison – difference in language is immaterial. Executive power means nothing more than the power to execute laws. Unlisted powers would be inconsistent with idea of written constitution limiting government. Cannot be a back door way of turning the president into a king.
B. Executive Powers In Domestic Affairs
1. Youngstown Sheet & Tube Co. v. Sawyer [The Steel Seizure Case] – (Black) Holding President Truman was acting outside his constitutional powers when he ordered seizure of the nation’s steel mills. The President’s power to issue the order must stem either from an act of Congress or the Constitution itself. No act of Congress granting President this power, previously rejected a bill that would have authorized such seizures. Constitution gives president executive power and shall be Commander in Chief. Order cannot be sustained as an exercise of the President’s military power, job for the Nation’s lawmakers not its military authorities. Executive power only gives President the power to faithfully execute the law, so a seizure cannot stand. (Formalist/Textual approach)

a. Frankfurter concurring – A systematic, unbroken, executive practice, long pursued to the knowledge of the Congress and never before questioned, engaged in by Presidents who have also sworn to uphold the Constitution, making as it were such exercise of power part of the structure of our government, may be treated as a gloss on “executive power” vested in the President. (More flexible functionalist approach)

b. Jackson concurring – 1)When president acts pursuant to an express or implied authorization of Congress, his authority is at its maximum, for it includes all that he possesses in his own right plus all Congress can delegate. (IF unconstitutional, federal government as a whole lacks the power); 2) in the absence of congressional grant or denial of authority, relies only on his own powers; 3) When the President acts against the expressed or implied will of the Congress, his power is at its lowest ebb. Courts can sustain exclusive presidential control only by disabling Congress, must be closely scrutinized so it doesn’t disturb Constitutional equilibrium. Seizer falls into this category. (More Flexible functionalist approach)

c. Vinson dissent – Presidents have acted with national emergencies by acting promptly and resolutely to enforce legislative programs, at least to save those programs until Congress could act. Consistently approved by Congress and the courts.
C. Executive Power in Foreign Affairs
1. Constitution gives some foreign affairs to congress (duties, treaties[approve and consent], declare war) and some to the President (negotiate treaties, Commander in Chief of Armed Services)

2. Dames & Moore v. Regan – Executive agreement nullified attachments and liens on Iranian assets in the United States. President’s actions taken pursuant to specific congressional authorization, therefore it is supported by the strongest of presumptions and the widest latitude of judicial interpretation. No specific authorization of action, but two highly relevant statutes imply legislative intent to accord the President broad discretion in this area may be considered to invite measures of independent presidential responsibilities.

a. This was not a treaty, but an executive agreement because no ratification (signed by President alone w-out approval and ratification by the Senate – Article 2, § 2 gives the President power to make a treaty w/advice and consent of the House and a 2/3rds concurrence of the Senate). 
i. Though this would have been approved there are a lot of uses of this power that would not have been (NAFTA).  Executive agreements are the supreme law under the supremacy clause and bind the states.  
(A) Framers would disapprove of the executive agreement – putting a new name on something (a treaty) without the checks and balances of ratification.
(B) Counterargument:  the world has changed, things must happen quickly now.  Ex.:  hostage situation.
D. The War on Terror

1. While the Constitution confers upon Congress the power to “declare war” and to raise a support armies and navies, it conferred on the President authority as Commander in Chief.
2. Habeas Corpus suspension clause

a. The Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public safety may require it. Art. I, Congress is empowered to suspend writ of Habeas Corpus.

b. During civil war, without authorization of congress, Lincoln suspended the Writ.

i. Ex Parte Milligan – Court ruled that even though Lincoln’s suspension of the writ of habeas corpus with congressional authorization had been legal, such an emergency provision could not constititutionally authorize the trial and conviction of a citizen detained during the war by a military tribunal rather than a civilian court. If they wanted to try Milligan, it should have been in a civilian court as is the right of every American. Martial rule can never exist where the courts are open, and in the proper and unobstructed exercise of their jurisdiction.

3. Enemy Combatants in Military Tribunals
a. Ex Parte Quirin – Congress declared war and provided that military tribunals have jurisdiction to try offenders against the law of war. Petitioners (unlawful combatants) were charged with an offense against the law of war which the Constitution does not require to be tried by jury. Citizenship (US) doesn’t affect the ability to be tried in military tribunals.

b. Johnson v. Eisentrager – Denying federal court’s jurisdiction over “enemy aliens” captured outside the country because the privilege of litigation does not extend to aliens in military custody who have no presence in any territory over which the United States is sovereign.

i. Rasul v. Bush – Reversed Johnson, held federal courts had jurisdiction under the habeas statute, which authorized district courts to entertain habeas petitions by people held in Guantanamo custody in violation of the laws of the United States. US exercises exclusive jurisdiction but not “ultimate sovereignty,” practically a territory of the United States. Indefinite status of detention and the lack of legal procedure to determine detainees’ status also considerations.

c. Hamdi v. Rumsfeld – Due process demands that a citizen held in the United States as an enemy combatant be given a meaningful opportunity to contest the factual basis for that detention before a neutral decisionmaker. A citizen-detainee seeking to challenge his classification as an enemy combatant must receive notice of a factual basis for his classification, and a fair opportunity to rebut the Gov’t factual assertions. There may be a rebuttable presumption in favor of the gov’t evidence. Detention of individuals classified as enemy combatants for the duration of the particular conflict in which they were captured, is so fundamental and accepted an incident to war as to be an exercise of the “necessary and appropriate force Congress has authorized the President to use in the AUMF.

i. Scalia dissent – Very core liberty secured by the system of separated powers has been freedom from indefinite imprisonment at the will of the Executive. Hamdi is entitled to a habeas decree requiring release unless (1) criminal proceedings are promptly brought, or (2) Congress has suspended the writ of habeas corpus. 

ii. Thomas dissent – Detention falls squarely within the Federal Gov’t war powers, the courts have not expertise or capacity to second guess the decision to detain P. Due process requires only a good-faith executive determination.

iii. Souter concurring and dissenting – AUMP does not refer to detention, so it cannot provide a basis for P’s detention. Gov’t failed to justify holding P absent an act of Congress, criminal charges, or a showing that P’s detention conforms to the law of war.
d. Hamdan v. Rumsfeld – The crime of conspiracy has rarely if ever been tried by military commission not exercising some other form of jurisdiction, because the charge does not support the commission’s jurisdiction the commission lacks authority to try Hamadan. Military commissions procedurally violate the Geneva Convention, no “right to be tried in [one’s] presence.”

i. Kennedy Concurring – Order convening military commissions exceeds authority given by Congress, put’s this action in Category 3.

ii. Thomas Concurring – Congress authorized the President to use all necessary and appropriate force against persons he determines planned terrorist attacks. Category 1, defer to Executive.
E. Congressional Violations of Separation of Powers

1. Nondelegation doctrine

a. Today’s executive branch is much more powerful than it once was – bigger than the Framers every imagined.  Imagined a few dozen, today over 2.6 million federal executive employees of administrative agencies created through the commerce power. These agencies can enact binding law (CFR) which raises many SOP issues.
b. Nondelegation Doctrine:  Congress passes statutes empowering the agency authority to regulate in that area and then the agency regulates.  
i. Congress = sole federal legislative body.
ii. President + Agencies = execute laws/policies
iii. Theoretically, Congress should be handling policy by passing the regulations for the agencies.  Agencies will hard hearings and make policy decisions.
(A) Laws change with every President.
iv. So why do it?  Necessity – Congress can’t do everything (hold hearings, get the bills passed).  Government is too big to have every policy decision made by elected non-expert Congress.  
(A) This was not the Framers intent.
v. Prior to 1937, Congress could not delegate pure policy-making to the agencies.  After 1937, the court backed off – still have the nondelegation doctrine on the books, but no meat.
vi. Congress is supposed to make broad policy with the agencies making the details.  No agency decision has been struck down though on these grounds.  Leaves Congress without control over legislative policy decisions.
vii. United States v. Curtiss-Wright Export Corp. – [Nondelegation doctrine, very weak in the domestic sphere, is even more toothless in the context of foreign affairs.] Unwise to require Congress to lay down narrow rules defining the President’s foreign powers. In this vast external realm, with its important, complicated, delicate, and manifold problems, the President alone has the power to speak or listen as a representative of a nation.

2. Legislative Veto
a. INS v. Chadha – Striking down law that allowed either house of Congress to veto an immigration judge’s decision not to deport P. Congress made a deliberate choice to delegate to the Executive Branch the authority to allow deportable aliens to remain in this country. Congress’ decision to deport P involves determinations of policy that Congress can implement only by bicameral passage followed by presentment to the President.  Since no authorization to act alone (except for impeachment, trial after impeachment, ratification of treaties, and confirmation of presidential appointments), Congressional Veto is unconstitutional. (FORMALIST argument) Although it may be very efficient, efficiency is not the overriding value behind the Constitution. Separation of powers may not be eroded for convenience. 

i. White Dissent – Legislative veto included in nearly 200 statutes over 50 years. Because acts including legislative vetoes were passed through proper bicameral procedure, and the constitution does not expressly forbid it, the legislative veto should be constitutional. Legislative veto okay if helpful in promoting values underlying SOP; leg veto isn’t about Cong grabbing power, is defensive, to protect/maintain control over exec officials to whom had been forced by modern world to delegate powers to (FUNCTIONALIST ARGUMENT)

3. Line Item Veto

a. Clinton v. New York – Holding unconstitutional the Line Item Veto Act which allowed the President to cancel in whole specific types of provisions that had been signed into law. Constitutional vetoes (whole bill) take place before the bill is signed into law, a Line Item Veto takes place after it is signed into law (not in the Constitution, only part of bill rejected). President rejecting Congress’ policy judgment and substituting his own. LIVs are the functional equivalent of partial repeals of Acts of Congress that fail to satisfy Art. I, § 7. Decided on unauthorized procedure of LIV (FORMALIST), not balance of power argument. 

i. Kennedy Concurring – Act threatens individual liberty because it is always at stake when one branch of government seeks to transgress the separation of powers. (FUNCTIONALIST)
ii. Scalia concurring/dissenting – When authorized Executive augmentation is allowed to go too far, it usurps the non-delegable function of Congress and violates the separation of powers. However, no difference between President’s traditional discretionary spending and LIV. (FUNCTIONALIST)
iii. Breyer dissent – President not actually cancelling the bill, neither repealing nor amending anything but leaving it intact and denying effect to the statutory language. No SOP violation because Congress retains the power to disapprove a cancellation or to include in any bill a provision excepting it from the Act. (More Functionalist)
iv. Colby made a functionalist argument on behalf of the majority:  so much negotiation goes into each part of the bill that one miner change could tip the scales.  Because so much compromise goes into the passage of an omnibus bill there would be a different balance than what was passed.  Line item veto is not the same thing as passing 2,000 individual budget bills – not all would get through Congress if not together.
(A) Example:  President might remove big ticket pork items that benefited the other party
4. How CAN Congress control agencies?

a. Could give more guidance in statute, delegate more narrowly, make more policy decisions up front, but the whole rxn for agencies is that Cong can’t make all these decisions—not enough knowledge or time
b. Congres can overrule if agency does something ‘wacky’, could pass bill that EPA going too far, but can’t overrule everything every agency does & President could veto statute, Congress would have to override
c. Could oversee agencies w/ combo of cutting funds & comm.. oversight but that turns cong into more of a think tank, less leg., AND can’t oversee everything
F. Congressional Encroachment on Executive
1. Appointment Power

a. Article II, §2 indicates that the President may appoint, with the consent of the Senate, ambassadors, consuls, Justices, and all other officers of the United States
i. And in addition, Congress may vest the power to appoint “inferior officers” in the President alone, in the courts of law, or in the heads of departments.
ii. There is a division between “principal officers” and “inferior officers”
b. Buckley v. Valeo - Struck down appointment of FEC commissioners by President pro tempore of the Senate and the Speaker of the House. Unconstitutional under the plain language of the Appointments Clause. Congress cannot retain for itself the power to appoint agency heads. Appointments Clause clear that Congress can vest authority to appt inferior officers to Prez, Heads of Depts or Courts, not Congress. FORMALIST SOP argument.
2. Removal Power

a. Bowsher v. Synar – By placing the responsibility for execution of the Act in the Comptroller General, who is subject to removal only by itself, Congress in effect has retained control over the execution of the Act and has intruded into the executive function.  Violates SOP, President must carry out CG’s order. Congress cannot reserve for itself the power of removal of an officer charged with the execution of the laws except by impeachment. Violates separation of power, in effect Congress is retaining control over the execution of the act and has intruded into the executive function. Congress cannot keep executive power for itself or for those who answer to Congress.

i. White dissenting – (FUNCTIONALIST) What matters is trying to determine if liberty is being secured. The practical result of the removal provision is not to render the Comptroller unduly dependent upon or subservient to Congress, but to render him one of the most independent officers in the entire federal establishment.

b. Functionalist approach says court’s role is enforcing separation of powers and ensuring individual liberty preserved. Formalist see job as enforcing the letter of the constitution.

c. Myers v. United States – Held unconstitutional a statute saying postmasters could not be removed by the President without the consent of the Senate. His selection of officers is essential to the execution of the laws by him, so must be his power of removing those for whom he cannot continue to be responsible.

d. Humphrey’s Executor v. United States – Congress can limit the President’s power of removal of FTC (quasi-legislative, quasi-judicial) to removal for cause and limited Myers to purely executive officers. However, this seems to be an entirely separate branch of government not answerable to the people (not elected, doesn’t pass through the judicial appointment process.) Independent agency, something like a 4th branch of government.

e. Morrison v. Olson – Limits Attorney General’s power to removing independent counsel to when he can show “good cause.” Is the independent counsel properly appointed? Inferior officer so no appointments clause problem (inferior because she can be fired by Att. Gen. and only works for a limited time). Pure executive official, but doesn’t serve at the pleasure of the President. Rejects part of Humphrey’s Executor that says all executive branch officials must serve at the pleasure of the president (terminable at will). Executive still has power to ensure counsel is competently performing his responsibilities, Congress views this limit of executive power essential to establish the necessary independence of the office. May be taking some power from the executive, but not putting it into legislative or judiciary. Functionalist approach, does not “impermissibly undermine” the power of the Executive Branch or disrupt the proper balance between branches by preventing the EB from accomplishing its constitutionally assigned functions.

i. Inferior officer vs. principal officer not clear, considered:

(A) May be removed by higher executive branch official, despite having independent powers

(B) Authority limited to performing specified, limited duties. No policymaking authority and must comply with DOJ policy.

(C) Limited jurisdiction to the terms of the appointment. Limited in tenure.

ii. Scalia dissent – President is not entitled to some of the executive power, but all of the executive power. Government investigations/prosecution of crimes is an executive function. No matter to what extent the Act reduces presidential control; the Act violates the separation of powers doctrine. (FORMALIST – One of the most powerful solo dissents in S. Ct. history)
iii. Rebuttal of dissent - Rejecting unitary executive theory for functionalist reasons. Threat to democracy if President can fire any federal prosecutor who would investigate him. Would put the President above the law. Art. II opinion clause – if all executive officers work at the pleasure of the president, the opinion clause makes no sense. He should have this power already if they work for him. Undermines the unitary executive theory.
3. Mistretta v. United States – Independent commission in the judicial branch, appointed by President w/advice/consent of Senate removable for good cause by President. Commission not unconstitutional unless Congress has vested in it powers that are more appropriately performed by the other branches or that undermine the integrity of the Judiciary. Since sentencing and rule making are traditional judicial functions, no separation of powers violation. Power wielded by judges on commission is administrative, not judicial. Since this has not constitutionally significant practical effect on the operations of the judicial branch, no SOP violation. (FUNCTIONALIST opinion)

a. Scalia dissent – The power to make law cannot be exercised by anyone other than Congress, except in conjunction with the lawful exercise of executive or judicial power. A pure delegation of legislative power is precisely what this is.

G. Executive Privilege

1. United States v. Nixon – Tried to squash subpoena of tapes containing confidential conversations between the President and his close advisors [executive privilege]. Nixon claims once he exerts executive privilege, that’s the end of the story (no review, even by S. Ct.). Not mentioned anywhere in Constitution, but implied because it relates to the effective discharge of President’s powers. Long tradition of privilege. There is an executive privilege, but it is not an absolute privilege. Balancing test weighing importance of the general privilege of confidentiality of Presidential communications in performance of his responsibilities against the inroads of such a privilege on the fair administration of criminal justice. In this case, costs of disclosure are low and burden on justice are high.
a. Pro-Immunity

i. Chilling Presidential discretion – President has to make hard decisions, needs to hear and speak freely even on unpopular points.

ii. Distracting the President

iii. Judicial interference with executive

b. Con-Immunity

i. Deter presidential wrongdoing

ii. Compensate victims

iii. President not above the law
H. Executive Immunity

1. Nixon v. Fitzgerald – President of the United States is absolutely immune from civil damages liability for his official acts (in the absence of an act by Congress). 2 primary reasons: Don’t want a president unduly cautious in performing his duties and don’t want a president who is distracted by several lawsuits. Constitutional remedy of impeachment, oversight by Congress, scrutiny by the press, and desire for re-election alternatives to civil suits as checks on Presidential power.

a. White dissent – Categorically puts President above the law, reversion to “the King can do no wrong.” Must show necessity of immunity, no such requirement in majority.
2. Clinton v. Jones – President claimed immunity, stay of civil case until end of his term. Denied both by S. Ct. Principal for rationale for affording immunity from suits for money damages arising out of official acts is inapplicable to unofficial conduct. Immunities are grounded in the nature of the function performed, not the identity of the actor who performed it. 
a. History:  as is usually the case, there was history supporting both sides of originalist meaning.  Can always find stuff to support your side. 
b. Structure:  Article II puts all of the executive power in one person so Clinton says it cannot be the case that he has to respond to frivolous lawsuits while managing real crises.  Court felt it really would not take that much time.  Sanctions deter frivolous lawsuits.
i. Counterargument:  No constitutional right to a speedy civil trial; Jones had already waited to file her lawsuit
c. The Court did not want to go down the road of denying or delaying suits, some of which could have a serious effect on the substantive rights of individuals because the President did not make a specific showing of need for immunity.
d. Breyer Concurring - Much more sympathetic to Clinton – buys the structural argument that the executive is different (example:  if one congressman has to attend a trial it’s no big deal; a judge could also be replaced).  We only have one President and it should be treated differently.  Also agreed that with the historical analysis and that Nixon v. Fitzgerald was about fear of interfering with the President’s job.
i. Not clear then why he concurred – maybe required a unanimous decision, maybe knew he had lost and concurred for the good of the country
e. Pro immunity

i. Chilling Presidential discretion?No chilling of discretion, happened before

ii. Distracting President? Yes, just as distracting as it would be in Nixon

iii. Judicial interference w/Executive? Not as much, not talking about official actions. 

f. Con-Immunity

i. Deter Presidential wrongdoing? No, happened before they became president

ii. Compensate victim? Much less strongly, will be compensated after they leave office.

iii. President above the law? Much less, just gets more time.

g. Functionalist problem – instead of trying to draw meaning from text, trying to draw from common sense ideas of how the real world will function. Not always good at it.
I. Impeachment

1. Art II, §4: impeachment, Presidential accountability
2. Art I §2, 3: impeachment articles & trial
3. WHAT DOES HIGH CRIMES & MISDEMEANORS MEAN?
a. Originalist: what did it mean at time of writing
b. Textualist: Const. says treason, bribery, & other high crimes so should be crimes similar to those
c. Living Const model: phrases intentionally broad to change over time; what are considered high crimes today?  What is a serious offense?
d. Political Methodology: if Congress has gone thru process of impeaching, has put credibility on line so can trust that they know was a high crime; they know they have an important responsibility from Constitution so trust their judgment
X. Conclusion
A. Bush v. Gore  – Kennedy or O’Connor; 5-4 decision split along party lines. Voting discrepancy in FL for 2000 presidential election.  Many lawsuits filed in response. SC determined that Secretary of State Harris abused her discretion by certifying Bush as the winner in Florida and allows for more time to do the manual recounts.  Bush appeals to the SC on the basis that the FL SC was in violation of FL law. SC takes the case even though it turns almost exclusive on state law and a political issue. Bush Wins.
1. Federalism – US SC only to reverse state court decisions on matters of federal law, but this opinion was based on the FL SC misconstruing FL state law.
a. Serious allegation, serious intrusion into the historical authority of state courts to determine for themselves the proper interpretation of state law
2. Separation of Powers – possibly should have left this to Congress instead w-out getting involved.  The majority felt the authority of the court and need for finality in the face of a national crisis justified taking the case.
a. Problem is that the Constitution says that Congress counts the electoral votes with a statute passed in the 1870s to deal with situations like this.
b. This is a political question, but already being decided by courts; a federal issue in that it involves a national President
3. Judicial Legitimacy – was hurt by taking this case.  No unanimous verdict.  The most political case every taken by the court.
a. Stevens Dissent:  one thing is certain; may never know the real winner, but the loser is the nation’s confidence in the court’s impartiality
b. Breyer Dissent:  that confidence is a public treasure built over many years
4. Judicial Neutrality – possibly not based on enough law, and entirely on politics.  After all the people who support state’s rights are now the majority (those who decided Morrison, Lopez, Printz, Seminole Tribe on the basis of state sovereignty).
a. Identify of the parties is not supposed to matter, the law should.  Court even says that this case is unique and should not be used as precedent in the future – our decision is limited to these circumstances.
b. Remedy:  The case was decided on the basis of the Equal Protection Clause being violated (only 3 votes for an Article II violation), and yet does not provide a uniform vote-counting system to remedy the violation.  In Marbury v. Madison, Marshall said it is “a government of laws and not of men . . . must provide a remedy for a vested legal right.”  
i. Souter and Breyer agreed with equal protection but had to dissent because of remedy.
5. This is an extreme, unique case.  See notes.  
a. Most cases are not decided on political grounds, judges to endeavor instead to apply unbiased legal principles.
b. Legal doctrine is less clear in Constitutional law than other arenas making the political elements appear more pronounced.  
c. Con Law deals with deciding cases on the basis of judicial philosophies, methodologies, and genuine disagreements about the way to interpret the Constitution.  Do you believe in the language or the spirit of the Constitution?
d. Every method has pros and cons; never a correct method.  A constant flux between originialism/nonoriginalism; formalism/functionalism; textualist/living Constitution, etc.
ATTACK SHEET
II. Is the claim Justiciable?

A. Is it a Political Question?  Internal Limit; Page 3 on

1. Textual Commitment

2. Lack of Standards (for the judiciary to decide the question)

3. Policy Determination

4. Respect (disrespectful to President or Congress)

5. Unquestioning Adherence (unusual circumstance requiring another branch to decide the issue)

6. Avoid Embarrassment (one voice rationale)

B. Is there an Actual Case or Controversy?  External Limit (Constitution).

1. Is it an Advisory Opinion?

C. Is the Timing Right?

1. Is the claim Moot?  External Limit.

a. 3 exceptions.

2. Is the claim Ripe?  External Limit.

D. Is there Standing?  External Limit, Internal Limit.

1. Constitutional Requirements:

a. Injury in Fact

b. Causation 

c. Redressability 

2. Prudential Requirements (Exceptions)

a. Own Rights

b. No Public Grievances

c. Zone of Interest 

III. Is the Allocation of Power Federal or State?

A.  What is the Federal Source of the Power?

1. Commerce Power

a. Is the allocation of power within one of three categories?  Lopez.
i. Channels of interstate commerce – okay to regulate

ii. Instrumentalities of interstate commerce – okay to regulate

iii. Activities having a substantial relation to interstate commerce (substantially affects/relates to IC)

· Test:  Use substantial effects test and aggregation IF economic activity.  First step, then, is to ask whether the activity is economic or non-economic.

· Aggregation

2. Taxing Power

a. Is the tax regulatory in nature?  

i. If it is a penalty the tax is unconstitutional.

ii. If it has a genuine purpose of revenue-raising then it is okay.

b. Is it in an area where Congress has an enumerated?

i. If so, it’s okay.  Examples:  commerce, war, bankruptcy.

ii. If not, then it’s unconstitutional.

3. Spending Power

a. Is the spending power for the general welfare or is it for a regulatory end?  Cannot be a regulation (like tax).

b. Does it comply with the 5-part SD v. Dole spending power test?

i. It is for the general welfare

ii. Unambiguous choice

iii. Relationship between the funding and the condition

iv. No independent constitutional barriers

v. It must not be coercive

B. Is there a State Autonomy Limit on the Federal Allocation of Power?

1. Is there a violation of the Tenth Amendment?

a. Colby’s interpretation:  Look to see if the power is granted to the federal government if it is then it cannot be retained by the states.

b. Does the Federal power commandeer the state government (legislative or executive)?

2. Is there a violation of the Eleventh Amendment?

3. Is there a Federal statute on point?

a. There is a Federal statute on point.

i. Is there Preemption?  Limit the federal limit to what is reasonable (safety not nuclear)

· Express

· Field (Implied)

· Conflict (Implied)

b. There is no Federal statute on point.

i. Does the State Statute violate the Dormant Commerce Clause (corporations bring)?  

· Facially discriminatory

· Strict Scrutiny

· Intent/Effect Discriminatory

· Strict Scrutiny

· Neutral (on face and intent but not in effect)

· Balancing Test

ii. Is there an Exception to the  Dormant Commerce Clause that is applicable?

· Market Participant
· Must define the market narrowly

· Congressional Consent
c. Is it instead a state statute?

i. Does the it violate the Privileges and Immunities (individuals bring)?
· Does the statute discriminate against non-citizens in a fundamental right?

· Are out of state citizens part of the problem? 

· Is there an alternative that will allow not to discriminate and still achieve the same result?

ii. Does the activity serve an important role in our nation and therefore states cannot discriminate? 

IV. Does it violate the Separation of Powers?

A. Is it an Executive Encroachment on Legislative Power?

1. Nondelegation
2. No line-item veto

B. Has Congress violated prescribed Constitutional procedures?

1. Bicameralism and Presentment Clauses?

a. Must apply if effecting legal rights, duties and responsibilities on individuals

2. No legislative veto

C. Is Congress Impermissibly Controlling Executive Officers?

1. Are they appointing executive officers

2. Are they impermissibly removing executive officers?

a. Cannot remove if the person’s job is essential to the execution of executive power to serve the President

3. Is Congress limiting the executive removal power?

D. Is there an invasion of Executive Privilege or Immunity?

1. Is it Privilege?

2. Is it Immunity?

a. Absolute or temporary

