Substantive Limits on Gov’tal Power
· Original Const. Limitations (1789 pre-Bill of Rights)

· Art I §9 writ of habeas corpus can’t be suspended.  Function:  to prevent detention w/out trial 

· B/c found in Article I, Congress can suspend it

· Art I §9 bill of attainder or ex post facto Law

· Bill of attainder – Legislature can’t single out a specific citizen b/c that’s judiciary’s role
· Ex post facto - limited by U.S. decisions to criminal sanctions not civil

· Art I§10 K clause – no state shall enter any law impairing provisions of a K

· Fletcher v Peck (p 382 1810):  When legislature tries to take back land deal resulting from bribe, bona-fide purchasers sue and win -  Act of legislature seen as ex-post facto law, violation of natural law and impairment of obligation of K right of purchasers.
· Dartmouth College: crown charter was K w/which state couldn’t interfere - heyday of K Clause BUT…

· Charles Bridge:  Warren Bridge didn’t charge a toll, Charles River Bridge co claimed they had exclusive authority to have a bridge over Charles which was a K that state couldn’t impair.  Interests of community will sometimes prevail over K rights.  Police power trumps K.  

· Natural Rights

· Some rights upon which gov’t can’t trespass b/c they’re “god – given”

· Calder v. Bull: (1798 p 380)   natural law used to invalidate state law.  Invalidated CT ex-post facto civil law even though Constitutional provision against ex post facto laws only applies to penal not civil.  Chase: social compact restrains any act by legislature, and courts can challenge that law based on violation of natural justice (inalienable rights idea).  His comments not followed.
· Doctrine of Vested Rights

· Locke-ian idea that property right as a fund right was most important of natural rights and protected by social compact.    Rooted in K clause. (Fletcher)
Due Process and Substantive Rights

· Due Process –treated as restriction on exec and legislative branches

· DP was new home for property rights

· Wynnehamer v. People: (1956): prohibition law held unconstitutional b/c deprived ∏ of property (their alcohol was destroyed). Dissent - deprivation OK b/c there was due process in legislative action (people elected legislature).

· Substantive DP

· Scott v Sanford (1857): Congress had no power to prohibit slavery b/c powers over persons and property (slaves) are expressly denied to Congress. 

· Barron v Baltimore (p 384 1833):  Baltimore graded streets diverting streams from original path.  Barron’s wharf dried up, he sued city based on Bill of Rights (Amend V for just compensation when private property taken).  Held:  Constitutional limitations on gov’t only apply to gov’t established by Constitution (fed) and NOT states.  14th Amend post Civil War gave individuals due process rights against states prior to 14th only natural rights or state constitution could’ve been used.

· Reconstruction and Civil Rights

· Thirteenth A: abolishes slavery and involuntary servitude. Unlike other Amends, applies to private action 

· Fourteenth A: Persons born or naturalized in this country are citizens of the United States and of state of their residence. No citizen of United States can be denied privileges and immunities of United States citizenship. No state shall deprive citizens of life, liberty, or property w/out due process of law or deny any person in the jurisdiction equal protection under the laws.

· designed to reverse Dred Scott.  (§ 1 reverses citizenship part by stating that if born in US, citizen) States can’t make or enforce laws which abridge privileges or immunities of citizens (reaction to challenges to Civil Rights Act).  

· Fifteenth A: Denial of right to vote b/c of race or previous condition of servitude by state or fed gov’t prohibited.

· Privileges & Immunities of U.S. Citizenship of 14th Amend
· Failed Amend
· Slaughter-House Cases (1873) p. 387: where gov’t gave monopoly to 1 slaughterhouse business, butchers sued claiming that under 14th violation of P&I to choose and pursue their calling.   
· Majority:  Priv & immune doesn’t include right to pursue an occupation.  Civil right and remedy would be against state and not a part of priv & immune of national citizenship.  

· Priv & immune applies to fund rights only.  

· Due Process doesn’t apply in part b/c at that time it was thought of as only applying to procedural due process.  Also rejects equal protection argument b/c claims that history of the clause makes it clear that it only applies to equality for emancipated slaves.  

· 14th not limited to slaves. Applies to all US citizens. However, US citizenship is not the same as state citizenship.

· St immunities are not subject to control of fed gov’t. Only limit on state is that is cannot take something away from citizen B that it has not taken away from its own citizen.

· Certain priv are named such as those protected by Constitution, of DP, EP. 

· DP: no construction can limit st control of its own commerce

· EP: classes to be protected is limited to blacks

· Priv & immunities clause rendered almost valueless.

· Field, dissent: 

· Expansive interpretation of P&I – purpose is to refer to natural and inalienable rights 
· 14th created US citizenship & state residency

· State citizenship is not a pre-requisite to getting priv & immunities b/c purpose of clause was to nationalize rights
· Bradley, dissent:

· Forecasts beginnings of substantive due process
· Right to employment is liberty right under 14th which restrains state economic regulation

· Employment is a liberty and thus should be protected by gov’t
· Swayne: 

· references natural rights included in 14th

· Different views of the 14th A

· Abolitionist:  14th = meeting of constitutional and natural rights. B of R +

· Expansive View:  Conclusively established that national gov’t possessed both primary authority over civil rights and ultimate responsibility for safeguarding citizens’ rights.

· Original Intent:  Congress & fed ct has primary authority to protect citizens rights

· Constitutionalizing Civil Rights

· 3 Amend just a way to Constitutionalize what was written in 1866 CRA.

· Attempt at resurrection of P&I:  
· Saenz v. Roe (1999): CA gives new residents (up to 1 yr) welfare benefits at same level they’d have received in state of prior residence.  Right to travel from state to state even under Slaughterhouse was a fund right protected by P&I.  Right has 3 dimensions (go place to place, treated as welcome visitor, to become an equal resident) and CA law = violation of the 3rd.
· Corfield v Coryell (PA case p 389):  Statute kept non-NJ residents from gathering NJ oysters.  Held: P&I only applies to fund P & I such as right to protection by gov’t, travel in & reside in other states, writ of habeas corpus, exemption from higher taxes than are paid by others in state.  Idea of inalienable rights informed decision.  
· Paul v VA interpreted Art IV, § 2 as a comity clause so that citizens of another state should be treated as are citizens of the state in which the out-of-stater is.  State may alter rights but must do so for all w/in the state.

· Due Process Glossary (Due Process Clause of 14th Amend) 

· Concept of Ordered Liberty

· Palko v Connecticut (1937 p 399):  Rejected incorporation theory (that Due Process of 14th Amend incorporates entire Bill of Rights).  “Liberty” in Due Process clause does have some substantive components – i.e. some values protected in the Bill of Rights (expression, religion, peaceable assembly, accused to benefit of counsel) are “implicit to the concept of ordered liberty” - double jeopardy doesn’t rise to that level.  Rejected incorporation theory that Due Process of 14th incorporated entire Bill of Rights.

· Reversed by Benton v Md which incorporated double jeopardy of Vth amend.

· Incorporation 

· Adamson v California (1947 p 400):  Adamson’s election not to testify was used against him by D.A.  At that time not allowed in fed courts, so argues it should be a violation of due process.  Held:  14th Amend does guarantee a fair trial but doesn’t incorporate entire bill of rights.  Basic fairness approach – not so unfair that it’d be unconstitutional.  

· Reversed by Griffin- incorporated privilege against self-incrim.

· Frankfurter concurrence:  Due Process has its own independent potency and should have a dynamic quality.  Judges should practice self restraint though and only set aside acts of democratically elected legislature if they can’t imagine a civilized society being in favor of the law (Cardozo).  Canons of Decency & Fairness.
· Murphy:  selective incorporation plus.  Some of the bill or rights should be part of the meaning of “liberty” but we shouldn’t stop there.  Subjective.
· Black dissent:    Objective approach - Due Process through word “liberty” embraces all of Bill of Rights and makes them applicable to states (nothing more).  Natural law approach would be disastrous for con law b/c it allows too much subjectivity.  Majority expanded reach of constitutional law b/c it brought fed constitutional standards to state procedures.  

· Mapp v Ohio (1961):  Selective Incorporation:  pick & choose from bill of rights which Amend will be incorporated.  Due Process made unreasonable search & seizure prohibition binding on states.  

· Selective Incorporation +:  Current.  Not yet incorporated:  2nd, 3rd, 5th requirement of indictment by grand jury, 7th, 8th provision w/ respect to bail.  
· Consensus Theory:  1949 - 1961 Ct looks at what majority of states are doing and, if majority feels that practice is fair or not, this ties into Canons of Decency & Fairness or Justice b/c if majority of states are doing it then it may appropriately be considered a canon of decency & fairness.    

· Shocking the conscience of the court:  if a procedure shocks the conscience, Frankfurter argues that it offends liberty and due process clause of the 14th. 
·  Rochin v California (1952):  forcible pumping of ∆’s stomach shocked conscience of the court.  

· Bag & Baggage:  If a right is deemed incorporated, it brings w/it all it’s bag and baggage from the fed side – all that’s been found to be a part of those Amends (fedly) including enforcement becomes binding on the states.  

· Anglo-American Regime of Ordered Liberty:  Duncan v Louisiana (1968):  Blend Frankfurter’s & Black’s ideas.  Not “abstract canons of decency & fairness,” but procedures that seem to be required under anglo-american regime of ordered liberty.  Consensus theory - great majority would give a jury trial, LA must also.  Once a right is incorporated, applies in same way as it does to fed gov’t (bag & baggage).  
· Reverse incorporation:   in cases involving 12 person juries – Williams v Florida (12 person jury not required) – non-unanimous juries – (no requirement of unanimity).  But 5 person juries in GA were found to be a violation of due process b/c not a sufficient cross-section of peers. 

· Refined Incorporation (p 407):  Bill of Rights is just a reflection of what Framers considered to be the most important natural laws.  

· Procedural Due Process
· Show deprivation of life, liberty or property as precondition for invoking due process guarantee of procedural fairness under the 14th.  

· Goldberg v Kelly (1970 p 408):  welfare benefits = “new property.” Recipient due notice, opportunity to appear at pre-termination hearing.  No right to counsel.  

· Mathews v Eldridge (1976):  Test for civil due process in administrative hearing:  procedures that are as likely to avoid errors on important matters as seems reasonable in the particular administrative setting.  
· Factors in Determining A Fair Procedure: (notice as to grounds for deprivation & hearing to contest deprivation are minimal requirements of due process)

· Nature of private interest affected by gov’tal action (welfare benefits stronger interest than disability b/c w/out welfare no food)

· Risk of erroneous deprivation occasioned by protested process (will agency rely on medical evidence?  How good is the evidence agency will receive?)

· Probable value of substituted or additional procedural safeguard
· Nature of gov’tal interest and fiscal and administrative burdens that would be incurred by substituted procedures (given what’s at stake, is it worth it to give a pre-termination hearing?)

· Board of Regents v Roth & Perry v Sindermann (p 409):  Roth:  wanted a hearing to challenge grounds of non-retention.  No indication that college indicated intention to renew him (no property interest) but if they had and he could show that reason for non-renewal of employment K, was something that would reflect poorly on his integrity, might be deprivation of liberty.  Perry:  must first show entitlement and it must be something created by gov’t (local, state or fed).  Found property interest created by rules, regulations and understandings promulgated by state officials in university system obligating college to give him hearing.
· Cleveland Bd of Educ v Loudermill (p 410 1985):  right to due process is conferred not by legislative grace but by constitutional guarantee.  Legislature may confer a property interest or may not but it may not constitutionally authorize deprivation of that interest once conferred w/out following appropriate procedural safeguards.  Employment “at will” gets gov’t around this by not conferring the interest.

· Hamdi v Rumsfeld (2004 p 41 Supp):  Issue:  What process is due a US citizen on US soil deemed an “enemy combatant”?  (plurality):  Due process demands that a citizen held in US as an enemy combatant be given: 1) notice of factual basis for his classification as enemy combatant, 2) a meaningful opportunity to contest factual basis for his detention before a neutral decision-maker.  Gov’t may deviate from standards of evidence, etc. via a presumption in its favor.
· Legal basis for detention:  Gov’t argued Congress authorized detention through legislation (AUMF – Authorization for Use of Military Forces).  AUMF doesn’t specifically say it’s an exemption to non-detention act (statute - “no citizen shall be imprisoned or otherwise detained by US except pursuant to an Act of Congress”).  AUMF is very broad and extensive and authorizes detention according to plurality so detention is “pursuant to an Act of Congress.”  Souter & Ginsberg: AUMF lacks the specificity required to override non-detention statute.

· Process due: 
· Hamdi:  argues owed meaningful and timely hearing and detention based only on an affidavit based on hearsay violates 5th and 14th Amends.  
· Gov’t: suggests ct use a very deferential standard b/c Exec conducting a war.  
· Ct:  Mathews test:  process due in any given instance is determined by weighing private interest that will be affected by the official action against Gov’ts asserted interest (including function involved and burdens Gov’t would face in providing greater process).  Mathews then contemplates a judicious balancing of concerns through an analysis of the risk of an erroneous deprivation of the private interest if process were reduced and the probable value of additional or substitute safeguards.  Holding addresses risk of erroneous deprivation while eliminating procedures that have questionable additional value in light of burden on gov’t.

· Souter / Ginsburg concurring, dissenting and concurring in judgment:  Disagrees w/plurality on adoption of constitutional issues – constitution doesn’t give Prez authority under Art II to detain an American citizen w/out charges or counsel.  AUMF was not a sufficiently explicit exception to non-detention act to allow gov’t to hold Hamdi for interrogation.  Implication that Congress and Prez could have authorized together by making AUMF more explicit.  Had this view been accepted, Hamdi would have gone free.  Agree w/ plurality that someone in Hamdi’s position is entitled to gov’ts claimed factual basis for holding him and for a fair chance to rebut it before a neutral decisionmaker.  
· 6 Justices: conclude Hamdi is entitled to essentials of due process – notice and a fair opportunity (hearing) to contest gov’t’s assertions before a neutral decisionmaker.  Source for procedure HAS to be Due Process Clause.  BUT Souter and Ginsburg didn’t agree w/presumption in favor of gov’t or shifting burden of persuasion.  In addition, O’Connor indicates that a military tribunal could provide hearing whereas Souter & Ginsburg think it has to be a court.  Ex Parte Milligan says that while the courts are open, a civilian must be tried by the civilian courts and NOT by military so this distinction is important.  Ex Parte Quirin found that an American could be tried by a military commission but Quirin conceded his military combatant status.

· Scalia/Stevens dissent:  Prez’ capability to suspend habeas corpus is not supported by his military powers.  Gov’t should either prosecute citizen for a crime (treason).  Only way to indefinitely detain a US citizen is by invoking Suspension Clause (Congress can do so by expressly suspending writ).  AUMF is not explicit enough to invoke Suspension Clause.  A citizen has a right to due process, the means to secure that right is writ of habeas corpus.  Judiciary can’t tinker w/ procedure the citizen gets – the writ “affirms the right of trial according to the process and proceedings of the common law.”  Even if AUMF is an authorized exception to the non-detention act it’d be unconstitutional unless it specifically invoked the Suspension clause b/c Constitution provides 2 options only for citizens (aliens have fewer rights) – suspension clause or due process prosecution for treason, or some other type of crime (done for Lindh).  O’Connor says gov’t can detain citizens and non-citizens indefinitely.  Slaughterhouse cases would have given Scalia an argument that Priv & Immun clause included right to use writ of habeas corpus.  Scalia’s opinion only deals w/citizens (not aliens) and only deals w/those held w/in jurisdiction of fed courts.  

· Thomas dissent:  the only issue is whether there was constitutional authority for broad detention scheme - No need to examine process.  “I do not see how Suspension of the writ of habeas corpus would make constitutional what would otherwise be unconstitutional.”  Just b/c writ of habeas corpus is suspended doesn’t mean that nobody has any rights, it just means that you can’t enforce those rights.  He seems to say that Scalia is assuming that it would be lawful if writ were suspended and unlawful if it weren’t but that detention would be unconstitutional regardless of existence of the writ.  
Forms of Substantive Due Process

· Lochner v New York (1905 p 415):  held freedom of K was part of liberty protected by 14th.  Overruled (effectively) by Skarpa (1963 p 427) 

· Harlan dissent:  law IS meant to protect public health.  Survives rational basis - deferential standard of review. 

· Holmes dissent:  14th is not survival of the fittest for access to due process clause.  It’s not for us to set standard for economics in the nation.  If they want regulation give it to them, if they don’t want it, let them.  

· Economic Substantive Due Process Under Lochner

· Judicial approach to economic due process in Lochner provided dominant motif for early 20th century.  Adair v. US (1908), Coppage v. KS (1915), Adkins v. Children’s Hospital (1923)

· Set aside state (Coppage v. Kansas, 1915) and fed (Adair v. United States, 1908) statutes making it criminal to fire employee for membership in a labor union.

· Employer and employee have an equality of right.  

· Holmes dissent— law “simply prohibits the more powerful party to exact certain undertakings, or to threaten dismissal or unjustly discriminate on certain grounds against those already employed.”

· Invalidated DC min wage law for women.  Adkins v. Children’s Hospital (1923).

· Upheld max hour law for women.  Muller v. Oregon (1908).

· Brandeis Brief—w/ social statistics on harm of excessive hours to women.

· Upheld law setting 10 hour work day for male workers.  Bunting v. Oregon (1917).

· Generally wage setting more likely to be struck down, hours setting less likely to be struck down.  Min wage = greater intrusion on freedom of K than hours setting.
· The Fall of Economic Substantive Due Process 

· Nebbia v. New York (1934): Nebbia convicted for selling milk below min. price set by a milk control board acting under 1933 state law.  State reg = constitutional & not a due process violation

· State is free to adopt whatever policy may be reasonably deemed to promote public welfare & to enforce policy by pertinent legislation.  
· States can regulate private K and regulate businesses that affect public interest (created exception to dominant idea of freedom of K). 
· Due Process is satisfied when:  Laws have a reasonable relation to a proper legislative purpose & are neither arbitrary nor discriminatory.     

· West Coast Hotel Co. v. Parrish (U.S. 1937): overruled Adkins & sustained a state min. wage law for women & accepted Holmes’ approach to “liberty guarantee” – legislative process satisfies due process when reg is reasonable in relation to its subject and is adopted in interests of community.   

· United States v. Darby (U.S. 1941): upheld min & max hour provisions & min wage of Fair Labor Standards Act as legitimate exercise of legislative power 
· Lincoln Fed (U.S. p 427):  clause forbidding discrim against nonunion employees held constitutional – reversed Adair 

· Ferguson v. Skrupa (U.S. 1963): Kansas law making it unlawful for anyone except lawyers to adjust debt = constitutional.  Deferential to legislature since cts aren’t equipped to make social & economic judgments.  Law presumed constitutional & burden is on challenging party to prove not rationally related.  Court’s current view:  ultimate rejection of economic substantive due process.   
· United States v. Carolene Products Co. (U.S. 1938): Current standard by which Court purports to judge the validity of economic regulations.  “The existence of facts supporting legislative judgment is to be presumed.”   
· Footnote by Stone: narrower presumption if a state statute falls w/in a specific constitutional prohibition & higher standard of review (strict scrutiny) when legislation negatively impacts political process itself or affects “discrete & insular” minorities.   

· N. Dakota State Bd. of Pharm. v. Snyder’s Drug Stores (1943): example of near total judicial abdication through the use of rational basis standard of review in socio-economic legislation.  In absence of a meaningful burden on a fund personal right, this type of deference – law invariably upheld – should be used.       

· Early cases on privacy

· Are we limited to just enumerated rights?  
· Black:  you’re not limited but if you want a new right, amend the constitution.  
· Frankfurter:  word “liberty” in Due Process Clause is dynamic and can grow.  
· Douglas:  question is particularly difficult (very conscious of not doing what he accused his predecessors of doing - reading their own ideas into Due Process clause).  In Griswold he rejects idea that Lochner should control.  

· Pierce v Society of Sisters (1925):  Prohibition on parochial schools violates D Process of 14th by depriving individuals of “liberty” in sense of right to rear children as they wish.  State shouldn’t interfere w/family decisions.  14th has independent meaning.

· Meyer v Nebraska (1923):  Prohibition on school instruction in German unconstitutional violation of right to be free from state interference in parental decision making.  

· Skinner v Oklahoma (1942):  OK statute authorizing sterilization of people who’d been convicted 3 x of crimes of moral turpitude = EP violation b/c interfered w/“one of the basic civil rights of man” - marriage and procreation are fund – strictest review.  

· Buck v Bell:  ct upheld a sterilization statute saying “3 generations of imbeciles was enough.”  Aberration.

· Modern Privacy

· Griswold v Connecticut (1965):  criminal law prohibiting the use or aiding & abetting of the use of contraception violates 14th amend b/c it trespasses on the marital relationship.  
· Privacy is not explicitly mentioned in Constitution but penumbra from the bill of rights recognizes a right to privacy.  
· 1st – right to educate children in private or parochial school (freedom of religion), have them learn German (State may not contract spectrum of available knowledge).  Here, right to counsel patients on contraception (freedom of speech).  Right of association for whatever cause (freedom of expression in 1st A.) - marriage is that association
· 3rd – no quartering of soldiers in time of peace = protection of right of spatial privacy (particularly in own home) w/out state interference
· 4th – right to be let alone (Olmstead)
· 5th -  right to be let alone (Olmstead)
· 9th - protects right of marital privacy but argument is capable of limitless expansion.  9th was addressed to fed gov’t, Founders felt that people could handle state legislatures on their own [Goldberg - enactment of 14th Amend changed things, states were bound via the 14th like the fed gov’t to respect “liberty” of the people]
· Goldberg concurring:  uses Selective incorporation plus

· right of marital privacy in 9th Amend 
· would restrict & limit rights outside bill of rights to those values that are reflected in traditions & collective conscious of our people.  
· Brings 9th into fold of constitutional protections for the individual against states even though historically feds.

· Fund right invaded by gov’t can only be sustained by most narrowly tailored approach by the state justified by a compelling state interest.  

· Harlan concurring: DP has own meaning and can be approached and interpreted independently.  

· Believes that, as in Palko, law violates basic values “implicit in concept of “liberty.”  

· Builds upon his Poe dissent:  history and traditions are dynamic so that DP can mean one thing in on era and another in the next.   DP is “a rational continuum which includes a freedom from all substantial arbitrary impositions and purposeless restraints, and which also recognizes, what a reasonable and sensitive judgment must, that certain interests require particularly careful scrutiny of the state needs asserted to justify their abridgement.”

· White concurring:  When law regulates sensitive area of liberty, courts apply strict scrutiny.  Since privacy is a fund right then the state has to make a greater showing than it would otherwise.    

· White dissents in Roe, thinks the right involved in Griswold of married people to have their intimate relationships safeguarded against intrusion by state is a long recognized right (Pierce& Meyer: right to arrange family affairs) Roe - right is different b/c not long recognized
· Black dissent:  there is no right to privacy.  If it’s not in Constitution, Ct has no right to create it just b/c we want it.  
· Reliance on 9th Amend is ridiculous b/c CT statute was passed by the people through their legislative mechanism.  9th was never intended to apply to state regulations.
· Stewart dissent:  wisdom of the law is not for the court to consider.  There’s no right to privacy - even if it’s a silly law, we have no authority to strike it down.  

· Spatial Privacy – right to privacy in your own home – Stanley v. Georgia:  pornographic movies, if you got them into your home, could the state prohibit them and, if so, could they punish you for their possession.  In home, there’s a domain of spatial privacy protected from intrusions by the state (decided on 1st A grounds)
· Decisional Privacy – decision whether to use contraception or have children or not is a decisional privacy issue – recognized in Griswold, Roe.    

· Eisenstadt v. Baird (p 455):  BU professor brought contraception into class and explained use.  Mass statute identical to CT statute in Griswold.  Professor’s audience were unmarried - did the fund right identified in Griswold as bound up in marital relationship extend to unmarried people?  
· Ct indicated that there was probably a general right, but held that if this info is available to marrieds, under EP, it must be available to unmarrieds. 

· Roe v. Wade (p 457 1973):  TX statute providing that performing abortions is illegal unless the woman’s life is in jeopardy is unconstitutional

· Right to privacy = fund right under 14th’s DP Clause. Right is broad enough to encompass woman’s decision whether or not to terminate her pregnancy.  
· Right of personal privacy includes abortion decision, but isn’t unqualified and must be considered against important state interests in regulation.  
· Where certain fund rights are involved (privacy), the court has held that regulation limiting these rights may be justified only by “compelling state interest,” and that legislative enactments must be narrowly drawn to express only the legitimate state interests at stake.  
· Trimester scheme since abandoned:

· 1st trimester, no state reg - state’s interest isn’t compelling and couldn’t meet strict scrutiny standard b/c procedure is as safe or safer for woman than pregnancy.  
· 2nd trimester, state can regulate only as it relates to woman’s health.  
· 3rd trimester, state has an interest in both health of mother and prenatal life and may prohibit abortions as a result of these compelling state interests.  Fetus is not a person for purposes of 14th Amend, so Constitution doesn’t appear to incorporate pre-natal life.  
· Criticized as legislation.  [But could criticize Roe that statue is overbroad and doesn’t incorporate any allowances for psychological impact on mother, etc.]  
· White dissenting:  No basis for the right set forth here in the Constitution.  White was part of Griswold majority but seems that basis for that was clear historical basis to rights involved in marital relations.
· Rehnquist dissenting:  Doesn’t see where privacy rights are even involved, abortion procedure is not private procedure.  There’s a liberty interest involved (intimate decision making as liberty interest protected by14th) but it’s NOT fund.  Since not fund, Ct should use rational relation.  Distinction between something being liberty interest (rational relation) and something being fund right (receives strict scrutiny).  
· Doe v Bolton: court strikes down provisions about accreditation of hospitals (no compelling interest to make this procedure harder to get than other surgical procedures) and hospital staff info.  

· Maher v. Roe (1977) & Harris v McRae (1980):  Question raised:  does gov’t have responsibility to effectuate constitutional rights?  Answer:  only obligation of state is not to prevent accomplishment of a right but not their obligation to see that right is accomplished.  No constitutional entitlement to financial resources of state to allow a person to avail himself of constitutional rights.
· Planned Parenthood of Southeastern Pennsylvania v Casey (1992):  6 of 9 Roe Justices gone by Casey.
PA Abortion Control Act provided:  

· Upheld - Woman must give informed consent (same for all surgical procedures) and that she be provided w/certain information (reversed Thornburg) by Dr.  

· Upheld - 24 Hour waiting period (reversed City of Akron which held 24 hr period burdensome in effectuating right to abortion b/c people would have to stay night if traveled to get procedure) 

· Upheld - Informed parental consent (by 1 parent) or judicial by-pass -woman can go to Ct for permission (competency, maturity to make decision)  

· Struck down - Spousal notification (husband signs off on abortion) – requires woman reveal reasons for not notifying husband. 

· Upheld - Elaborate record keeping requirement for Drs and hospitals 

· plurality by O’Connor, Kennedy & Souter:  
· Court claims it’s adhering to Roe’s central core:  
· Reaffirm women’s right to choose to have an abortion prior to viability 
· confirm states’ power to restrict after fetal viability (as long as there are exceptions for women’s health & welfare)

· confirm that state has 2 interests (health of woman and life of fetus).  
· Differences from Roe:  
· Not grounded in right of privacy but in “liberty” of DP clause defined as “right to define someone’s concept of existence, of meaning, the universe and of mystery of human life.”  
· Abandoned strict scrutiny & introduced new standard of review to evaluate state regulation of abortion - undue burden standard which is more demanding than rational basis standard.  
· Standard tolerates placing a lot of obstacles in way 
· Trimester scheme is thrown out
· 5 grounds given to overrule decision (reject stare decisis):
· A rule proves unworkable
· When reliance would lend special hardship to the consequence of overruling
· Whether related principles of law have developed as to have left old rule no more than a remnant of an abandoned doctrine
· Whether facts have so changed or come to be seen so differently as to have robbed old rule of significant application or justification. 

· When Ct decides to resolve a divisive issue on basis of constitutional interpretation, once it makes such a decision, it should adhere to it in order to avoid casting disrespect on ct.

· Stevens concurring & dissenting:  State’s interest is not constitutional b/c Court already decided that fetus is not a person for purposes of 14th whereas woman’s right of autonomy is protected under DP.  
· Using undue burden standard, invalidates 2 provisions that plurality sustains under same standard:

· waiting period is unconstitutional b/c in conflict w/understanding of a person’s decisional autonomy and 
· requirement that woman be given materials designed to dissuade her from having an abortion is unconstitutional b/c state may not inject that information in 24 hours prior to her procedure.  Weighs woman’s constitutional interest in deciding whether to go full term more heavily than state’s non-constitutional interest in life.  
· Blackmun:  Use strict scrutiny standard under which none of the PA provisions would survive.  Rights should not be determined by whether they have been previously recognized, but by intimate relationships.  Would adhere to Roe in its entirety
· Rehnquist dissent:  Roe should be overturned completely; PA statute should be upheld as is.  Due Process only covers things implicit in concept of liberty.  
· Looks at action – terminating a pregnancy – not a fund right nor a part of any right to privacy.  
· Not fund b/c historically been regulated, banned up until Roe.  
· Not privacy b/c, unlike other cases, involves another life. 
· Plurality’s says they’ve followed Roe but they’ve abandoned strict scrutiny and trimester scheme and reject entire framework - how is that stare decisis?  
· Undue burden standard = completely unworkable.  Wants rational relationship.  

· Scalia dissent:  Abortion is liberty but not constitutionally protected liberty.  It’s not in Constitution, traditionally American society has proscribed it. Ct is overstepping its authority & if Ct’s idea of stare decisis is don’t retreat, that’s tsarist.  Undue burden = inherently standard-less.  
· 4 Justices would dump Roe altogether:  White, Thomas, Rehnquist, Scalia.

· Stenberg v. Carhart (2000 p 506):  Nebraska statute prohibiting D&X (partial birth) at any stage of pregnancy invalidated under undue burden analysis.  Statute had no health exception, effectively forced a woman into D&E even if D&X would’ve been safer for woman’s health.  Thus, statute constituted an undue burden.  Also unduly burdened abortion decision by using language that could be interpreted to ban most commonly used procedure.  Undue burden now has a majority of 5 Justices.  

· Rehnquist dissent:  Casey should be read to authorize states to regulate abortion practices for purpose of promoting state interests related to practice of medicine.  
· Kennedy dissent:  (part of Casey plurality) under state’s interest in pre-natal life or promoting respect for life, moral decision that one procedure is better than other is an appropriate decision for Nebraska to make under Casey.  
· Scalia dissent:  1 of most horrible cases Ct’s ever heard.  Idea that Dr. gets to say that D&X safer can’t be rebutted so med health exception swallows rule.
· 2003 Statute:  Congress finds, declares that partial birth abortions pose serious risks to health of women (rare for Congress to make finding of fact in statute) so no need for health exception.  2 cases found statute unconstitutional b/c it’s Ct’s role to make findings of fact.   

· Marital & Familial Rights 

· Moore v. City of East Cleveland (p 510 1977):  Constitution protects family b/c relationships (all blood or marriage) are sanctioned by traditions of our country.  Family that is protected is not a nuclear family but is more extended.  No stated standard of review but appears to be more than rational basis.  Rejects that substantive due process rights are only those “implicit in concept of ordered liberty” and applies idea of “history and tradition – basic values that underlie our society.”  Opinion careful to use word “relative,” allowing Moore to be harmonized w/ Vill of Belle Terre.

· Stevens concurring:  Should be a taking b/c about state’s limitation of what Moore can do w/her property -not about fund rights of family, child rearing.  
· Stewart dissent:  Proper test = Palko “implicit in the concept of ordered liberty” (not Harlan’s Poe view).  Interest isn’t fund. liberty interest.  Likes fact that test is limited, doesn’t give judges so much discretion to add to substantive rights.

· White dissent:  This is a liberty interest but not a fund right.  An ordinance challenged under this theory will be maintained if it’s based on a city’s valid??Jasmine/David?? Not Court’s place to legislate.  “Deeply rooted traditions” = an arguable concept.
· Village of Belle Terre v. Boraas (1974 p 514):  decided 3 yrs prior to Moore.  Ordinance requiring that there just be single family dwellings inhabited by families related by blood, adoption or marriage, excluding types of groupings inhabited by hippies.  Ordinance upheld as piece of social and economic legislation – rational basis standard of review.  Interest is more rational for state than in Moore. 

· Marshall dissent:  choice of household companions involves deeply personal decisions as to kind and quality of relationships w/in home.

· Troxel v. Granville (p 515 2000):  plurality Statute allowing any 3rd parties to petition for visitation rights unconstitutional as violating protected liberty right to rear a child (care, custody & control) based on Meyer and Pierce decisions.  Ct can interfere w/the right but parents’ interests get signif weight.
· Thomas concurring:  Use strict scrutiny standard of review b/c a fund right.  

· Souter:  would have found it overbroad

· Scalia dissent: this = decision for legislature. Right is not found in Constitution.

· Stanley v. Illinois (1972):  Unmarried couple lived together for many years, had children.  Mom died, Illinois decided to take children for placement elsewhere.  Presumption that father incapable of caring for child = unconstitutional.  
· Procedural DP b/c only grounds for taking away children would be showing by state that he was an unfit father.  If that’s state’s position, he should have a chance to refute it. When person to whom presumption is applied believes that presumption doesn’t apply to him, DP requires that he be able to get a hearing to prove that, as applied to him, presumption doesn’t fit.
· Substantive DP b/c biological fact of parenthood should require that state would have to have a compelling justification to take children.  

· Cleveland Bd. Of Education v. LaFleur: school board rule that every pregnant school teacher had to take maternity leave w/out pay for specified number of months.  Presumption that woman after 4 or 5 months of pregnancy is no longer capable of teaching or fit to teach class.  Conclusive presumption must also include right to a hearing for person against whom it’s applied.
· Michael H. & Victoria D. v. Gerald D. (1989 p 517):  CA statute - conclusive presumption that child born into a couple is husband’s child when husband is neither impotent or sterile = constitutional.  
· No fund right of birthfather who sires child thru adulterous affair and only lives w/child for short while – persons in situation of Michael H have never been treated as family unit in our society historically.

· Decisive = state’s didn’t confer substantive parental rights on natural father of a child conceived and born into another marital union.  

· Substantive due process:  
· Michael H’s claim:  Biological fact of fatherhood + demonstration of commitment to rear child endows father w/liberty interest.  
· Since Stanley family wasn’t a marital family, Scalia can’t emphasize marital family so claims that U.S.’ decisions have demonstrated a commitment to upholding “unitary family.”  Question:  Has father of a child conceived in an adulterous relationship been accorded rights in this country?  CA’s statute as a codification of the common law demonstrates that there is no such tradition – conclusive presumption is a reflection of the country’s refusal to accord such rights.  Palko approach – concept of ordered liberty.  Scalia’s idea = history and tradition.  In Fn 6 – “We refer to the most specific level at which a relevant tradition protecting, or denying protection to, the asserted right can be identified.”  This approach is his preference b/c it limits judicial discretion.    

· Victoria’s 2 claims:  EP claim – b/c CA statute doesn’t allow child to attempt to rebut conclusive presumption, it’s an EP problem.  She should be able to recognize father’s paternity.  Held:  This amounts to child pressing its own illegitimacy and state has a rational basis for wanting to resist that.  DP claim:  Held:  She’s asking for the state to recognize 2 fathers there can be no substantive due process claim to do so.  
· Brennan dissent:  Rebuts specific level approach - ? should be whether our law has given constitutional fund right status to parenting?  Yes.  If specific level approach used, then DP is a redundancy.  Notes that 5 of 9 justices do think Michael had a constitutionally protected interest in his relationship w/ child whose mother was married to, cohabitating w/husband.  
· [Counter – strength of Scalia’s approach is that it returns DP adjudication towards its origins (historical procedural side) and away from substantive DP.  Focuses on consequences of decision (if Michael has a freedom not to conform then it impinges on Gerald’s freedom to conform).  Brennan’s approach gives too much authority to unelected judges, is open-ended and its dynamism is its vice]

· Kennedy, O’Connor and Stevens all disagree w/footnote 6 (Scalia’s specific level approach) O’Connor doesn’t want to foreclose option to use more general conceptions of the right at issue in a substantive due process claim b/c she thinks its insufficiently dynamic and isn’t consistent w/precedent  
· Stevens concurring:  2 questions:  1. Does he have right to be declared father?  CA doesn’t have to make an announcement that doesn’t have any consequences.  2.  Would it have been possible for CA trial judge to have given Michael visitation rights?  Yes.  Since Michael had a hearing & judge could have given him visitation, he’s had his due process.  Michael’s relationship w/Victoria is strong enough to give him a constitutional right to try to convince a judge to give him visitation.  

· Bowers v Hardwick – overruled by Lawrence (1986 p 527):  GA statute criminalizing sodomy whether homosexual or heterosexual but only enforced against gays = constitutional.  Frames issue narrowly - whether a fund right to engage in sodomy exists.  History and tradition looked to to establish that there is a long-standing prohibition against sodomy.  
· 2 theories of Due Process:

· Palko “right implicit in concept of ordered liberty” - ? is “can you imagine a civilized society that doesn’t recognize right to sodomy as a fund right?”

· Moore “is the right asserted one that has been recognized in tradition and in history”?  
· rejects idea that you can engage in any kind of private sexual conduct and be insulated from state interference – ie adultery, incest, drug use which occur in the bedroom are still all illegal. 
· People of GA have enacted legislation that provides that they disagree w/sodomy for moral reasons that’s a rational basis.  
· Stanley v GA which recognized right to see movie in the privacy of own home distinguished by White as 1st Amend case (he disagrees, Stanley more about privacy).  
· Not a fund right so, Rational Basis.  
· Powell concurrence:  Agree there’s no fund right.  Statute provides a prison term of 20 years for single consensual act - this would implicate 8th Amend (Cruel & Unusual) which carries over to 14th Amend via incorporation.  Civil suit so 8th doesn’t get involved since criminal matter was dropped.
· Blackmun dissent:  About the right to be let alone as a fund right under 14th Amend.  History and tradition is not an appropriate test – don’t blindly follow past.  Can a state make it a crime to be an individual in a class that’s disfavored?  8th Amend is implicated here b/c the status of sexual orientation may not be volitional and thus punishing gays for their status alone would constitute cruel and unusual punishment. [counter – dealing w/conduct not status BUT statute was only enforced against gays so about status not conduct]
· Stevens dissent:  Analysis Kennedy adopts in Lawrence: We should ask 2 questions:  

· Can state completely prohibit sodomy regardless of who does it? No.  This is a liberty interest repeatedly protected by the state.  Under Griswold & Eisenstadt, enforcement of statute not acceptable.  

· If not, may the state save the statute by announcing it’ll only enforce it against homosexuals?  NO.  There are only 2 ways that you could decide to apply this only to homosexuals.  
· First would be to decide that the group should be able to be singled out for lesser treatment?  Can’t do that, all men are created equal.  
· Second, by a showing by the legislature that there’s a compelling state interest – here, only showing provided is that of the defense of morality.  That’s not enough.  
· Amicus for states realized that they had a weak morality argument since states weren’t even enforcing their statutes so they argued that legislation should be defended b/c it prevents spread of AIDS.  Post hoc rationalizations to defend statutes are okay.   

· Lawrence v Texas (2003 p 104 SUPP):  Statute prohibiting same sex sodomy = unconstitutional DP violation.  No answer on EP, overruled Bowers.  
· Fund right implicated is right to make decisions regarding sexual conduct between consenting adults, in private.  
· No true history banning homosexual sodomy.  Historical ban on all sodomy.  
· Emerging awareness that liberty gives adults right to decide how to conduct their private lives (Casey)
· Consensus theory of DP – current pattern of non-enforcement

· State has no rational basis for statute – can’t criminalize private, consensual conduct w/only morality as basis for doing so.

· Animus = not a legitimate state interest (Romer)
· O’Connor concurrence:  Don’t overrule Bowers, this is an EP violation b/c it just applies to homosexuals, not heterosexuals.  Doesn’t call this a fund right (to do so you’d have to overturn don’t ask don’t tell, allow same sex marriage)
· Employs “more searching form of rational basis” b/c it’s a relationship being regulated.  

· Even using rational basis, statute must fall b/c moral disapproval of a particular class of people is not a legitimate gov’t end.  

· She seems to differentiate between Bowers & Lawrence statutes by noting that Bowers statute only applied to homosexuals.

· Scalia dissent:  Majority abandoned their stare decisis stand in Casey to preserve Roe – and just tosses out Bowers.  Morality is an appropriate basis for legislation, if not laws regulating bigamy (BUT reason could be states’ interest in legitimacy of children & protection of marriage as an institution), bestiality, incest (BUT reason could be to prevent genetic defects) etc can’t be upheld since they’re based on moral disapproval.  
· Due Process requires only that you can’t be deprived of liberty by state unless due process is afforded you – it’s not an absolute right.  
· Goodridge v Dept of Public Health (Mass Supreme Court):  Statute precluding same sex couples from marriage doesn’t satisfy rational basis review.  3 justifications:  
· marriage gave optimal setting for procreation [held:  it’s exclusive and permanent commitment of marriage partners to eachother NOT begetting of children that is the sine qua non of marriage], 
· Optimal setting for child rearing in Mass is 2 parent family w/1 parent of each gender [If state says they’re fit to adopt, how can this justification stand], 
· A way of preserving scarce state financial and private resources (extending it gives more favorable tax breaks, etc to more people) [Many same sex couples have children and other dependents in their care and don’t require state aid].  
· Right to express yourself, dress 
· Kelly v Johnson (1976 p 539):  Philly allowed to regulate hair length of city cops.  Liberty interest but not absolute interest and if state has some reasonable basis for ruling otherwise, statute should be upheld.  Reg = a rational means of pursuing gov’t’s overall need for discipline and uniformity in its police force.  
· O’Connor v Donaldson (1975 p 540):  Involuntary confinement of a person who isn’t dangerous to themselves and others w/out treatment is unconstitutional DP violation.  Stands for idea that if a person isn’t dangerous and county isn’t providing treatment, they can’t be confined. 
· But, situation is different when a person is voluntarily confined.

· Youngsberg v Romeo (1982 p 541):  Severely mentally retarded person is confined (warehoused) by state.  Mom brings 1983 action (§ 1983 = a person who, under color of state law, deprives another of life, liberty, etc can be made to answer in damages), argues he has a substantive right to 1) safe conditions of confinement 2) freedom from bodily restraint and 3) training or habilitation. Held: When state removes ability of an individual to either care for himself or have someone care for him, they must provide him w/safe conditions.  
· Ct has held that, although we may all have constitutional rights, it’s not State’s responsibility to help us effectuate those rights.  (Maher) But when State takes away your liberty, it has a greater obligation. 
· Estelle v Gamble: 8th Amend prohibition against cruel and unusual punishment requires State to provide adequate medical care to prisoners b/c they’re unable “by reason of deprivation of liberty to care for themself” it’s only just that State be required to care for him.  (Youngsberg v Romeo) 

· When State takes a person into its custody, holds him against his will, Constitution imposes upon it corresponding duty to assume some responsibility for his safety, general well-being.  Duty arises not from State’s knowledge but from limitation it has imposed on his freedom to act on own behalf.  
· DeShaney v Winnebago County (1989 p 541):  Ct rejected claim that state, by failing to protect child from physical abuse deprived child of liberty in violation of DP.  
· State not constitutionally responsible for failing to affirmatively protect private citizens from harm arising from other sources.  
· DP confers no affirmative right to gov’tal aid, even where such aid’s necessary to secure life, liberty or property interest that gov’t itself may not deprive.

· Only limited circumstances impose upon State affirmative duties of care and protection w/respect to particular individuals.  (Estelle & Youngsberg)
· Brennan dissent:  Gov’t should be held responsible when it attempts to give aid to private citizen but fails to follow through, particularly when that aid supplants private aid.  (Neighbors would’ve seen state worker coming, think it’s handled).
· Blackmun dissent:  Since are all so mushy, I’d take more sympathetic view.  

Meaning of Equal Protection

	Standard of Review
	Test
	Effect

	Traditional Standard of Review*
	Is there a rational relation between the objective the State seeks to achieve and the means it employs to achieve it?  [Due Process calls it’s form rational basis]
	Subject:  Social & Economic regulation.

Result:  very deferential

	Intermediate Standard of Review
	Classification must serve important gov’tal objectives & be substantially related to achieving them
	Subject:  gender based classification.  

Result:  More rigorous than rational basis but less demanding than strict scrutiny

	Strict Scrutiny
	State must enunciate an overriding & compelling gov’tal interest to justify the classification which is as narrowly tailored to achieve it’s end as possible.  2 branches:  Fund rights & Suspect classification (Race)
	Subject:  fund rights Y suspect classifications

Result:  Most exacting

	* more searching form
	As in Lawrence – seems like heightened review but not called that.
	Personal relationships (O’Connor concurrence)


· 14th Amend speaks only to States, Bolling v Sharpe fed classifications were challenged as unequal.  

· Railway Express Agency v New York (1949 p 580):  “It’s no requirement of equal protection that all evils of same genus be eradicated or none at all.”  Rather than completely disable legis, they may proceed incrementally & be able to experiment.  
· Legis. purpose probed to determine if there’s a rational relation between ends& means

· Jackson concurring:  prefers that court decide under EP than DP b/c if Court uses DP & says that particular gov’tal action offends due process then issue is un-regulable.  EP allows a much easier remedy than DP.  Legislature can rectify its mistake under EP by just regulating same way for everyone. 

· Over-& under-inclusive – doesn’t mean that it’s invalid but a tool to use to uncover inequality of application.  
· Over-inclusion includes not only those who are similarly situated w/respect to purpose but others who aren’t so situated as well.  
· Under-inclusion occurs when state benefits/burdens persons in manner that furthers legit. public purpose but doesn’t confer same benefit or place same burden on others who are similarly situated.   

· Morey v Doud (1957 p 584): No deference or presumption of validity under rational relation.  Almost substantive equal protection.  Legis discrim in favor of Amex for $ orders doesn’t conform to purpose of shielding consumers since not clear Amex’ll continue to be sound.
· New Orleans v Dukes (1976 p 584):  Overruled Morey.  New O statute prevented all street vendors except those who’d been vendors for 8+ years.  Held:  When local econ reg challenged solely as violating EP, Ct consistently defers to legis determinations as to desirability of particular statutory discrim.  
· Judiciary may not sit as superlegislature to judge wisdom or desirability of legis. policy determinations made in areas that neither affect fund. rights nor proceed along suspect lines; in local econ sphere it is only invidious discrim – wholly arbitrary act – which can’t stand under 14th.  
· Loving v VA (1967 p 590):  VA argued that, b/c 14th Amend enacted at time when many states had anti-miscegenation statutes, can’t preclude it.  Held: clear & central purpose of EP was to eliminate all state-sponsored invidious racial discrim.  Marriage is fund right (basic civil rights of man, fund to existence & survival) can’t be restricted on basis of racial classifications (EP & DP)
· Not dispositive of same sex marriage.  Marriage as a fund right = between man & woman
· Fact of equal application (to whites & blacks) doesn’t immunize statute from v heavy burden of justification 14th requires of legislation drawn according to race.

· 14th Amend passed as compromise for Radicals, Moderates.   Written so Moderates could defend against alarms raised by people who thought it opened everything up (marriage, jury service, suffrage) & allowed Radicals elastic Amend for future use to ensure advancement of equality of rights

· Strauder v WV (1880 p 592):  WV statute excluding blacks from juries violates EP.  Statute placed legally imposed disability on black people whereas burden of law in Loving fell equally on whites & blacks.  This case = stigma.  14th Amend gives a valuable protection to blacks.  When a particular group is stigmatized or regularly treated as inferior, special judicial solicitude is appropriate.  Not per se standard but just about.  Enhanced when discrim has been traditionally societally visited upon a class (as it was w/blacks).  

· Palmore v Sidoti (1984 p 592):  When couple divorces mother gets child, subsequently marries black man.  Father sues as not in best interests of child to stay w/mother. Held:  Although true that prejudices exist, Constitution should not effectuate those prejudices.  For father to be granted custody by ct on basis of race is EP violation – when race is used, law is suspect & subject to most exacting scrutiny.  “If courts enforce private bias it would be as though there were a state mandate.”
· Classifying according to race is more likely to enforce racial stereotypes.  Race should be neutral factor in allocating public benefits & burdens.

· Cooper v Aaron : ct’s responsibility to enforce constit law even if unpopular.  
· But see Korematsu sustaining detention of Japanese Americans under strict scrutiny standard – upheld on grounds of extreme military danger from sabotage.  

· Carolene Products fn: “statutes directed at racial minorities might be subjected to a more exacting judicial scrutiny b/c it affects discrete and insular minorities which may be a special condition which tends seriously to curtail the operation of those political processes ordinarily to be relied on to protect minorities and which may call for a correspondingly more searching judicial inquiry.”  
· Yick Wo v Hopkins (1886 p 596):  When facially neutral law applied or admin’ed in discrim fashion, denial of equal justice - w/in 14th Amend’s protections.  Neutral ordinance combined w/gross disparity of permit grants = race discrim - EP violation.
· Washington v Davis (1976 p 597):   Police qualifying test which yielded fewer black officers but city’d done other things to make clear that wasn’t purpose.  Held:  Discriminatory Purpose + Statistical Disparate Impact = EP violation.  Disproportionate impact isn’t irrelevant but it isn’t sole touchstone of invidious racial discrimination.  It doesn’t trigger rule that racial classifications are subjected to strictest scrutiny and are justifiable only by weightiest considerations.  Need discriminatory purpose.  
· Distinguish Griggs:  Discrim effects suffice for Civil Rights legislation but allowing disparate impact alone here’d be too far reaching, would raise serious questions about whole range of tax, welfare, public service, regulatory and licensing statutes that might be more burdensome to poor or blacks than to affluent white.  
· Stevens concurring:  sometimes what actually happens when neutral statute applied = best showing that discrim purpose exists.  Disparate impact / discrim purpose line nowhere near as clear as majority makes it out, unrealistic to require victim of discrim to uncover decision-maker’s subjective intent.  
· Discrim need not be sole or primary basis for law but must be 1 of objectives. Village of Arlington Heights v. Metropolitan Housing (1977 p 604):

· Proving discriminatory purpose?  Washington v Davis = clear that official action will not be held unconstitutional b/c it results in a racially disproportionate impact.  Proof of racially discriminatory intent or purpose is req’d to show violation of EP clause.  To make showing that invidious discrim purpose was motivating factor, under Village of Arlington Heights, undertake sensitive inquiry into circumstances tough to prove: 

· Discriminatory Impact? 

· Historical context in which gov’t action taken – was a change made to facilitate discrimination? (was it always hi density and then they changed it in reaction to prospect of racially varied group moving in?)
· Departure from usual substantive or procedural policies? 

· Legis history or statements of decision-makers that show discrim? 

· Feeney (p 602):  discrim purpose implies more than intent as volition or intent as awareness of consequences.  Implies that decision maker selected/reaffirmed course of action at least in part b/c of, not in spite of, adverse effects upon identifiable group.  
· Discrimination in Education:  An affirmative duty to equalize? 

· Plessy v Ferguson (1896 p 613):  separate but equal established in context of railway accommodations.  14th Amend intended to give equality (political not social) but couldn’t have been intended to abolish distinctions based on color.  Laws permitting/requiring separation don’t imply inferiority and fall w/in state’s police power.  
· Harlan dissent:  separate but equal inconsistent w/equality of rights pertaining to citizenship & personal liberty of everyone in U.S.  Constitution = color-blind, neither knows nor tolerates classes among citizens. 

· Missouri ex rel Gaines(1938 p 614):  law school for whites, paid for blacks to get education out of state invalidated – state must give equal protection to enjoyment of privileges set up by state in its own jurisdiction.  Sweatt  (1950 p 615):  Invalidated separate law schools for whites & blacks w/in state – tangible & intangible inequalities existed (resources, faculty but also interplay of ideas, exchange of views). McLaurin (p 615 1950):  black grad students consigned to certain desks in classroom, special areas in cafeteria, library weren’t being afforded right to equal protection.
· 14th Amend Individual or Group Rights:  14th Amend deals w/group rights.  Clear in Brown b/c of decision to split case.  Issue has been debated since Slaughterhouse cases and continued to be debated through Bakke where Powell clearly argues that it’s an individual right at issue.  
· Brown v Board of Education I (1954 p 615):  Warren:  Separate educ facilities inherently unequal.  Segregation is violation based on tangible factors & on fact that minority groups are given inferior education.  Detrimental impact on minority children b/c of inferiority = focus.  Rejection of separate but equal was extended to all other segregation.  Applied to de jure segregation (result of intentional act by gov’t) regardless of context.  De facto (as a result of migratory factors like white flight, not state sanctioned) not held to Brown standard.  Brown II (1955 p 621 – relief):  Up to trial ct to enforce decision b/c they’re closer to issues.  School bds must engage in good faith compliance to deseg “as soon as practicable” 
· 14 yrs later Alexander – must terminate at once and operate unitary schools – separate but equal no longer constit permissible.
· Bolling v Sharpe (618 1954):  Fed EP – separate but equal in DC violates 5th Amend due process.  

· Swann v Charlotte Mecklenburg Bd of Education (1971 p 626):  School board - as long as school population min 9%, max 38% black (to avoid white flight) then constitutional. Upheld:  Racial quotas CAN be used to remedy past de jure (state imposed) discrim.  Fed cts have broad equitable power to remedy constit violation b/c it’s state imposed (de jure) but scope must be limited to remedying violation (couldn’t be unrelated).   Gave birth to public action. 

· “Public actions”:  institution has to report to fed cts as to how they’re progressing in bringing themselves into conformity.  
· Limited to de jure:  Civil Rights Act upheld using Commerce Clause b/c 14th Amend only for state-sanctioned discrim (CRA dealt w/discrim by private actors).
· Role of Social Science:  controversial fn b/c changes in “fashions” of soc sciences, constit rights shouldn’t be dependent upon such data.  [also shifts in legal fashions]  Loving, Bowers, Lawrence Ct didn’t use soc science data.  

· Regents of Univ of CA v. Bakke (p 641 1978):  UC Davis reserved 16 seats of 100 for minorities.  Bakke sued claimed admission program violated Title VII (Am med schools receive fed fin. aid  & Title VII= noone can be excluded b/c of race from institution being given fed assistance), CA Constit & 14th’s EP.  US splintered holding:  
· Standard of Review:  UC argues b/c Bakke’s awhite male not part of discrete and insular minority group (US v Carolene) so rational basis standard should be used.

· Powell:  doesn’t matter – all racial classifications = suspect.  Serious problems of justice if any type of racial preference were to be allowed.  Standard requires that use of classification be necessary to accomplishment of its purpose or safeguarding of its interest (normally strict scrutiny would require compelling, not necessary).  
· Brennan:  intermediate standard of review should be applied b/c rational basis not enough:  1) purportedly preferential race assignment may in fact disguise a policy that perpetuates disadvantageous treatment of plan beneficiaries 2) in pursuit of remedial objectives, an explicit policy of assignment by race may serve to stimulate our society’s latent race consciousness suggesting inutility and impropriety of basing decisions on factor that ideally bears no relationship to individual’s worth 3) social reality that even benign policy of assignment by race is viewed as unjust by many, esp those adversely affected by classification.  Not strict b/c not group historically discriminated against.
· Distinguishing Swann:
· case inapposite b/c there was no history of de jure segregation in CA but there was in Swann so not a remedy in Bakke.  
· Powell:  Preferences based on race’ve been upheld where a legislative or administrative body charged w/responsibility to do so made determinations of past discrim by industries affected, and fashioned remedies deemed appropriate to rectify discrim.  We’ve never approved preferential classifications in absence of constitutional or statutory violations.
· Test is 2 fold:  1) Factual predicate necessary for a race-based remedy – evidence of constitutional or statutory violation 2) but only AS FOUND by a legislature or court.  
· Distinguishing United Jewish Organizations v Carey: by Powell:  case in which remedy for an admin finding of discrimination encompassed measures to improve previously disadvantaged group’s ability to participate, w/out excluding individuals belonging to another group from enjoyment of relevant opportunity – meaningful participation in electoral process.  Bakke - NO such determination by legislature or responsible admin agency that University needs to take remedial efforts & Bakke is hurt by program b/c of his race. 
· Powell: UC Davis gives 4 reasons:  
· 1.  reducing historical deficit of traditionally disfavored minorities in med profession 

· facially invalid, this would be a determination on basis of race.  
· 2.  countering the effects of societal discrimination 

· they’ve never approved a classification that aids persons perceived as members of victimized groups at expense of another in absence of judicial, legislative or administrative findings of a violation – w/out such findings it can’t be said that gov’t has any greater interest in helping 1 individual than in refraining from harming another.  Gov’t has no compelling interest for inflicting harm on Bakke.  
· 3.  increasing # of physicians who’ll practice in currently underserved communities.

· no showing that this would be linked to that!  
· 4.  Ethnically diverse student body – ONLY Const permissible goal for school.

· 1st Amend right of schools effectively counters Bakke’s right.  However, pursuit of this must only be ONE element in range of factors that University considers.  So, goal is constitutionally okay BUT...
· 2nd question: whether racial classification is necessary to promote constitutionally acceptable interest.  This program, by setting aside seats & removing them from seats that whites could get, isn’t necessary for attainment of goal so it’s invalid.  Program should be similar to Harvard’s that includes race as only 1 of many factors.  
· Brennan opinion:  Gov’t may take race into account when it acts not to demean or insult any racial group (benign discrim) but to remedy disadvantages cast on minorities by past racial prejudice, at least when appropriate findings have been made by judicial, legis, or admin bodies w/competence in area.  Embraces idea of 14th Amend Equal Protection as a shield for groups rather than individuals and the idea of benign discrimination.  He believes that you don’t need to show that the actual state accused was involved in discrimination – all you have to show is societal discrimination generally.  He also acknowledges Powell’s idea that an intermediate standard might be more appropriate to figure out whether or not it’s invidious discrim.  
· Marshall:  racism has been so pervasive that there’s no reason to make a person demonstrate the disadvantage they’ve experienced b/c of it.  It is b/c of the legacy of unequal treatment that we must now permit institutions of society to give consideration to race in making decisions about who will hold positions of influence, affluence and prestige in America.  Group orientation to the 14th Amend. Lineup in Bakke case:

	Powell (gave opinion for the court)
	Stevens (w/Burger, Stewart, Rehnquist)
	Brennan (w/White, Blackmun, Marshall)

	Race can be A factor (but not dispositive factor)  For it to be THE factor, must show that there was a violation by a state actor as demonstrated by a legislative, judicial or admin body.
	Decided under Title VI so no reason to reach Constitutional ? – Race can’t be a factor at all under Title VI.
	Race can be A factor.  For it to be THE factor there’d have to be a demonstration that it’s a remedy for past societal discrimination (an important gov’tal objective)

	Bakke - admitted – Davis program unconstitutional.  Distribution of benefits and disappointments on basis of race impermissible under 14th b/c uses a criteria unrelated to merit.  Also,  admiss committee not equipped to rectify past societal discrimination.  
	Bakke - admitted (b/c just wanted to decide case on Title VI and found that it violated it and was, thus, illegal)
	Bakke NOT admitted – uphold Davis program & doesn’t see how any other measure would be effective (p 651) & if it were it’d be same concept in other clothing

	Strict scrutiny – all racial classifications are suspect
	Didn’t sign on to strict scrutiny b/c violation of Title VI, no need to talk standards of review.
	Intermediate standard of review:  Important gov’tal objective & means used must be substantially related to obtaining objective.  Rational basis not appropriate b/c even if benign classification could be cover for malign discrim.  Ostensibly benign classifications can have negative effects.  Strict scrutiny also not appropriate b/c no stigma imposed by classification, no historical discrim


· 5 votes:  race can be a factor but not the factor & 5 for Bakke admitted. 
· No statement as to standard or review b/c no majority.  Noone advocated use of mere rationality standard.
· 1 argument - don’t need heightened scrutiny in reverse discrimination cases b/c majority doesn’t need protection b/c they have political power.  
· Prof Tribe: issue is group rights v individual rights idea of 14th Amend   
· Powell:  Nothing in Constitution supports notion that individuals may be asked to suffer otherwise impermissible burdens in order to enhance societal standing of their ethnic groups (individual slant to 14th).  
· Fullilove v Klutznick (1980):  6-3 upheld statute requiring 10% of all fed funded local public works K granted for local construction projects be used to hire subKors that were part of statutorily id’ed minority groups under “a most searching examination” (heightened) standard of review (Powell – strict; Marshall, Brennan, Blackmun – intermediate):

· Congress has unique fact-finding capacities to determine that there had been discrimination in award of construction Ks.  
· Sunset provision helped b/c rectifies past discrim but doesn’t allow racial quotas to continue indefinitely – limited in extent & duration, narrowly tailored to end of remedying discrim treatment of minorities on public works projects. 
· Rehnquist/Stewart:  gov’t may never act to detriment of person solely b/c of person’s race.  Racial discrim = by definition invidious discrim
· City of Richmond v Croson (1989):  O’Connor:  Richmond ordinance providing 30% set aside for minority K-ors for public works funded by city struck down.  
· First real retreat from Affirm Action.
· EP demands strict scrutiny be applied to state, local affirmative action programs.  
· Distinguishing Fullilove:  Congress has unique legislative enforcement powers and congress had waiver procedure clearly recognizing that scope of discrim problem varies market to market.   
· Individual rights perspective on 14th Amend – standard of review doesn’t depend on race of those burdened or benefited.

· Strict scrutiny needed to smoke out non-benign discrimination so should be applied to ALL racial classifications.

· Could a municipal minority set-aside ever meet strict scrutiny?
· O’Connor: elimination of gov’t’s passive support for private racial discrim would be a compelling interest.  But here, not based on record of statistical findings that city remedying past discrim by the city, not narrowly drawn (shouldn’t be used where case-by-case consideration possible), racially neutral alternatives should be used.  City must consider effects of program on 3rd parties and bound to limit scope & duration.  
· Racial quotas can’t be used where case by case consideration available
· No sunset provision and statutory classifications overinclusive – demonstrates not remedial
· Brennan, Marshall, Blackmun dissent:  continues to distinguish between remedial classifications – intermediate standard of review.
· What about quotas in education?  Bakke is distinguishable on the ground that, even under Croson, value of diversity in education represented by the use of race as a factor in admissions is a compelling gov’t interest.  
· Metro Broadcasting v FCC (1990):  Brennan opinion: 2 affirmative action programs by FCC upheld (granting licenses & distress sale programs) both to serve idea that diversity in ownership will lead to program diversity.  In light of deference to Congressionally mandated benign race conscious programs, such programs, if substantially related to achievement of important gov’t interest did not violate EP so long as they don’t impose “undue burdens on non-minorities”
· Adarand Constructors v Pena (1995):  Big retreat – 5-4 ALL racial classifications whether state, fed or local must be subjected to strict scrutiny standard – serve a compelling gov’tal interest & must be narrowly tailored to serve that interest.  Struck down Dept of Transportation program which provided financial incentives to gov’t Kors to hire subs from groups that were socially or economically disadvantaged.
· 3 guidelines to be used:  
· 1) skepticism – approach w/a view to smoking out invidious discrimination under most searching examination 
· 2) consistency – EP = personal right, doesn’t depend on race so all races should be accorded same standard of review 
· 3) congruence – between 5th Amend & 14th (state/local and Fed) there should be same approach to challenges –strict scrutiny.  
· Endorses individual rights perspective on 14th Amend – standard of review doesn’t depend on race of those burdened or benefited.
· Reversed as much of Metro Broadcasting & Fullilove as was inconsistent (including intermediate standard for benign)  
· Grutter v Bollinger:  (2003 p 137):  Grutter, Caucasian applied to Law School at Michigan and wasn’t accepted.  Challenged admissions practice claiming that it counted race as a prominent factor.  Upheld Mich Program b/c considered each applicant as an individual.
· O’Connor: “we endorse Powell’s view that diversity is a compelling state interest that can justify use of race in admissions.”  
· Strict scrutiny is appropriate standard.  

· Here application of strict scrutiny is a little bit different than normal.  Normally strict scrutiny standard strikes down legislation to which it’s applied.  Here, it’s applied and validates program.  

· Ct gives deference to University b/c there’s a lot of room given to judgment of educational institutions.  
· This plan is more like Harvard case and not like a quota (there is a range of percentages from year to year of diversity students admitted).  Program has a sunset clause.    
· Is the law school’s program narrowly tailored?  
· Yes, b/c:  doesn’t use a quota, provides individualized consideration of each student and uses race in a flexible, non-mechanical way.  
· Here, race can be used as a factor (adopting Powell’s Bakke opinion).  
· Deference to Univ’s decisions even has some 1st Amend significance.    
· Distinguishing Gratz (where gave 20 points of 150 if you were one of the minority groups identified as important by the college): here no mechanical, predetermined diversity bonuses based on race and ethnicity.  No policy, de jure or de facto, of automatic acceptance or rejection based on a single soft variable.  
· Narrowly tailored requirement doesn’t necessitate exhaustion of every conceivable race neutral alternative.  Narrow tailoring does require serious, good faith consideration of workable race-neutral alternatives that will achieve the diversity the university seeks.  
· Univ had considered other alternatives but felt they’d lead to short changing educational excellence of school.  In context of education, Ct is more deferential – Brown, etc – context matters when judging whether there’s a compelling interest to be furthered.  In broad context of higher education there’s a good reason to defer to Univ’s judgment.  

· Ginsburg/Breyer:  25 year hope expressed by O’Connor is dangerous b/c law not settled that race could be considered in admissions practices.

· Scalia dissent:  Grutter/Gratz doubleheader will prolonge not resolve the controversy in this country about affirmative action.  Solomonic opinion pair upholding one striking down another leaves open:  admissions programs can be attacked as not providing “enough” individual review of applicants.  Can challenge good faith of the University, etc.  
· Thomas dissent & concurrence:  concurs on 2 narrow grounds:  1) strict scrutiny doesn’t depend on whether a person is white or black 2) system’ll be unconstitutional in 25 yrs & is now.  Dissents based on:  Application of strict scrutiny here doesn’t make sense.  Doesn’t understand how law school is furthering state interest – only cognizable state interest vindicated by operating a public law school is training Michigan residents for training & practice of law in Michigan (his view = Michigan’s permissible goal is much more narrow than O’Connor believes).  Makes a provocative case that even if law school says they want a diverse student body, their primary goal is to maintain an elite institution.  That’s why they don’t use race neutral means.  Law school seeks only a façade of diversity.  His objection to entire program = admission of people who didn’t otherwise deserve to get in doesn’t lead to graduates on same level.  Digs at O’Connor by saying that you can’t give the 1st Amend priority over the Equal Protection clause.  Remedying societal not Michigan’s past discrim & societal’s not enough.  
· Rehnquist dissent:    critical mass is all a sham b/c if you actually look at statistics you find a tight correlation between % of applicants/admittees and % of minorities in the population.  Correlation can only be explained by careful race-based planning by school = impermissible racial balancing.

· Kennedy dissent:  Program masks quotas and racial balancing in its critical mass language.  Not against using race as a factor in public educational institutions but doesn’t think that strict scrutiny standard was properly applied here.  Disagrees w/Thomas that you can’t give deference to Univ’s assertion that student class diversity = appropriate objective but that doesn’t mean that Ct should give deference to way in which objective is accomplished. Statistical pattern showed there was race-based policy w/out individualized assessment.   
· Gratz v Bollinger (p 160 SUPP 2003):  Admissions policy at Michigan undergrad prior to 1998 reserved seats in class on basis of race – Hammacher & Gratz were part of policy.  Based on Hopwood case (you couldn’t use race at all in admissions – only basis for race based policy = in order to make up for gov’t discrim) New policy in 1999:  150 pts total per applicant, 20 given for race.  Between 100-150, admitted.  After 95 presumption on admit, under 95 chance, presumption not admit.  Under 75 not admitted.  Pts for geography, alumni relationships, SAT, GPA, leadership, etc.  Realistically no individ assessment b/c 20 pts such big part of 150 pts.  
· Held:   EP violation.  Grutter establishes racial diversity is a compelling gov’tal aim – race can be a factor but not THE factor as long as there is individ assessment.   
· Full application must be considered in order for individualized consideration.  Here policy gives 20 pts to every single minority applicant - not narrowly tailored to achieve racial diversity.  
· Goal is appropriate (Grutter) but means are not most narrowly tailored way to secure goal.  
· Admissions committee is allowed to ignore pts entirely if they think a person is really an individual who should be admitted.  Rehnquist: this doesn’t save program b/c it’s not used for everyone, it’s just flagged for certain applications so it’s not holistic individ assessment upheld by Grutter.  
· Michigan: not possible to review every application since get thousands. Rehnquist:  basically too bad.  Fact that program capable of providing individ consideration isn’t used b/c of admin difficulties doesn’t excuse constitutional violations. 

· Stevens dissent:  No standing for either of these applicants since neither is applying via freshman app process, transfer process different than freshman process w/regard to race, ∏s enrolled in other schools before suit was filed, no evidence that relief either seeking would benefit either of them, only case before ct is new program which didn’t even apply to them.  Hammacher has better of 2 arguments but even his case should be tossed – no ct below has ever considered transfer policy which is only one that applies to him so we can’t hear that one, he didn’t even apply as a transfer anyway & policy that he’s talking about initially was the old one which is no longer in force anyway.  

· Majority: ∏ do have standing – transfer program’s different basis for admission not decisive, commonality between transfer & freshman app process b/c both involve race and claim is that they shouldn’t use race in admissions policy= sufficient basis for standing. 

· O’Connor concurrence:  undergrad policy doesn’t provide meaningful, case by case review of applicants like law school in Grutter.  Here, policy gives all minorities same automatic 20 pts while leadership, service all capped at lower levels.  Law school’s more nuanced w/individ assessment of applicants to determine “value” of their contribution to diversity.  Overall lacks holistic, individualized consideration that ct demanded in Bakke.  

· Thomas:  EP clause doesn’t allow use of racial discrimination in higher educ.  Gratz is logical application of Grutter but if it were up to him any use of race in upper education admissions unconstitutional under EP.

· Breyer concurrence:  Individ review required.  Program that provides for inclusion should be treated differently from one providing for exclusion.  
· Souter dissent:  No standing.  Even if standing, Ct can’t go beyond holding that use of race can serve a compelling interest.  Race not a decisive factor here, so should be held permissible.  Holding is valid b/c between Grutter and Bakke this policy closer to Grutter.  20 pts can be granted for any number of other qualities – athletic ability, etc.  Disagrees w/Rehnquist - this program =very different from Bakke.  In Bakke, seats were only open to certain minorities.  Here, numeric terms shouldn’t invalidate program.  EP shouldn’t become exercise in which winners are those that hide ball.  These factors are simply weighted Harvard factors & 20 pts aren’t decisive – other factors can trump race.  

· Ginsburg dissent – disagrees w/standard of review – there’s a difference between program that includes vs excludes.  Benign discrimination should be closely reviewed but Ct shouldn’t use same standard for benign that it uses for invidious.  Tracks Brennan’s opinion – societal discrimination = sufficient reason for a race based program and benign race classifications should be evaluated under intermediate standard of review and not under strict scrutiny.  
· If the LSA Program used 10 points instead of 20 would it have been valid?  Breyer or O’Connor’s vote would probably change if you changed to 10 points.  Legal analysis would likely not change though - 10 points wouldn’t be quite as determinative but you’re still giving racial status a points value which is counter to holistic individ review scheme set forth as valid in Powell’s decision b/c it demonstrates narrow tailoring.  
· Is the top 10% plan as race conscious as the point scheme? Souter feels that it’s just as race conscious as the majority feels that the 20 point allocation is.  EP defect to top 10% plan is that it is not individualized review.   

· TODAY:  

· Race can be a factor but not THE factor 

· Individualized review (Powell) 

· No matter what race of challenger – strict standard review to show a narrowly tailored compelling interest to achieve racial diversity (Adarand)  

· Scalia – no such thing as debtor or creditor race – no affirm action even remedial benign classifications 

· Thomas – gov’t sponsored racial discrim based on benign prejudice is just as noxious as malicious prejudice:
· We don’t know whether or not status of affirmative action programs in other fields is impacted by higher educ. cases.  Seems to be a special place in law for institutions of higher education.  
· Gender classifications

· Framers clearly not thinking of gender equality when drafted 14th Amend.  
· Reed v Reed (1971 p 719):  Overrules presumption that male children should be estate administrators.  Ct says using rational basis review but using rationality “w/teeth” b/c invalidates statute.  
· Frontiero v Richardson (1973 p 720):  Overturns law that male service members get to claim wives as dependents w/out regard to her true dependent status but female members had to show that husband was dependent upon her for over ½ of his support.  ∆ justifies statute using administrative convenience as a rationale.  Plurality opinion so not binding precedent - classifications based upon sex are inherently suspect, must be subjected to close judicial scrutiny just as race, national origin and alienage classifications are.  [Powell doesn’t want to extend strict scrutiny b/c ERA was pending] Bases for according suspect classifications:
· history of discrimination against women by gov’t
· immutable characteristic determined solely by accident of birth and discrim based upon such a characteristic since it violates “basic concept of our system that legal burdens should bear some relationship to individual responsibility
· sex characteristic frequently bears no relation to ability to perform or contribute to society so has effect of invidiously relegating entire class of females to inferior legal status w/out regard to actual capabilities of its individual members.

· Craig v. Boren (p 723 1976): Low alcohol % beer could be sold to 18 – 21 y old women but not men.  Ok justified statute on basis that young males were more frequently involved in drunk driving accidents or fatalities than young females.  Held:  Statistics show that 2% of males and .08% of females were involved in accidents but that differentiation didn’t justify statute.  98% of men were being punished for 2% of men.  Standard to be used - Intermediate:  Classifications based on gender must serve important gov’tal objectives and be substantially related to the gov’t objectives.  

· Rehnquist dissent:  standard is diaphanous and unclear.  
· Stevens:  we should dump all standards

· Exception:  Michael M. v Superior Court (1981):  Stresses reality of mixed legislative objectives & avoids judicial probing of claimed state objective.  CA statutory rape law making men alone criminally liable for sexual intercourse w/female minor sustained.  Rehnquist sustained based on “exception” to Craig intermediate standard.  Law doesn’t rest on baggage of sexual stereotypes.  Gender classification which realistically reflects fact that sexes aren’t similarly situated in certain circumstances will be upheld.  B/c intercourse could cause woman to get pregnant w/all problems that entails, state needn’t punish woman.  Important objective = prevention of teen pregnancy.
· Brennan dissent:  intermediate standard should require that gender based means of accomplishing gov’tal goal should never be used if there’s a gender neutral way to accomplish same goal.  Similarly situated analysis amounts to rational basis.
· Rostker v Goldberg (1981):  Selective service requirement sustained under Michael M. Classification reflects genders aren’t similarly situated as relates to need for combat troops.  
· Mississippi Univ for Women v Hogan (1982 pp 748) Male wanted to enroll in Miss Univ for Women (all women’s nursing school).  Miss had another state univ where male student could’ve gotten a nursing degree but not in his town.  Violates EP:  similarly situated female wouldn’t have to choose between foregoing credit or having hassle of getting to other school.  State failed to establish important gov’tal objective b/c failed to show that compensatory objectives were actual objectives (nursing not an occupation where affirm action to benefit women necessary).  Even if you could establish imp gov’tal objective, narrow tailoring problematic b/c of men being allowed to audit.  

· Powell dissent:  single sex educ not EP violation & state has right to provide for diversity in educ.  
· Personnel Admin v Feeney (1979 p 729):  1st time “exceedingly persuasive” used..  
· Upheld Mass Veterans preference law (all vet who qualify for state civil service positions must be considered for appointment ahead of any qualifying non-veterans).  State conceded program operated overwhelmingly to displace women w/men even when women had better scores.  
· When a superficially gender-neutral statute is challenged based on its effects, 2 fold inquiry:  
· 1) is it indeed neutral in the sense that its not gender- based?  Here yes, it’s not a pretext for gender discrimination (done to help vets, some vets women, non-vets men)
· 2) whether the adverse effect reflect invidious gender-based discrimination?  Impact is an important starting point but purposeful discrimination is the condition that offends Constitution.  Sometimes the foreseeability that even a neutral rule will produce adverse consequences will be sufficient to make a case for discriminatory intent but that’s not the case here.  This legislation was passed and re-passed in spite of it’s impact on women not b/c of that impact.  
· Stevens concurring:  wants to take an ad hoc balancing approach.  Notes that all non-veterans are discriminated against not just women. 
· Marshall dissenting:  Mass’ choice of absolute veterans’ preference is gender-based purposeful discrimination.  Critical constitutional inquiry is whether an illicit consideration had an appreciable role in shaping a given legislative enactment NOT just whether or not it’s the primary or but for cause of a decision.  Mass’ veterans preference system relegates female civil service applicants to occupations traditionally filled by women.  Given all the less discriminatory alternatives available to assist veterans, Mass’ choice of a formula that so severely restricts public employment opportunities for women can’t reasonably be thought gender neutral.  Where foreseeable impact of a facially neutral policy is so disproportionate, burden should rest on the state to establish that sex-based considerations played no part in choice of the particular legislative scheme.

· Hypo:  educational consultants evaluate math and science aptitude for female students over a period of years by tracking aptitude tests from entry into junior high to high school.  Test scores reveal higher scores up to end of sophomore year of hs and then a decline.  They suggest that all female math and science electives in 3rd and 4th years be offered.  The male students decline as well but not as clearly.  Is it constitutional to set those classes up?  You could argue under O’Connor’s Hogan opinion that this course was set up to deal w/past discrimination and these are areas where women are underrepresented.  BUT, if it just addresses the problem for women but not for men this would be an EP violation.  

· US v VA (VMI case) (1996 p 751) Women must be admitted to VMI. Ginsburg (7-1):  Parallel institution not good enough b/c they use a different style of teaching (even though based on expert’s studies) based on overbroad generalizations of women.  VMI  = unique which demonstrates that there’s no other option but to allow women in.  If it’s unique there’s no substitute or equiv.  Goal of producing citizen-soldiers nor implementing methodology is inherently unsuitable to women.  School’s impressive record in producing leaders has made admission desirable to women & some women could complete program (this is key – that some could do it under exceedingly persuasive VA fails, if only some could do it under normal intermediate standard VA probably be upheld).
· “Exceedingly Persuasive Justification” (intermediate standard):  Reviewing ct must determine whether proffered justification for gender-based gov’t action is an exceedingly persuasive justification.  Burden is demanding and rests entirely on State.  State must show “at least that the challenged classification serves important gov’tal objectives and that discriminatory means employed are substantially related to the achievement of those objectives.  The justification must be genuine, not hypothesized or invented post hoc in response to litigation – as close to strict scrutiny as you can get w/out saying so.  
· Case turns on VA’s objectives:  VA argues that educational objective served by VMI is 1) single sex education provides important educ benefits and option of singe sex educ contributes to diversity in educ approaches & 2) unique VMI method of character devel would have to be modified if women were admitted.  
· 1) VA hasn’t shown that VMI was established or maintained to diversify educ opportunities w/in State.  No persuasive evidence in record that VMI’s male-only admissions policy is in furtherance of state policy of diversity.  Higher ed wasn’t fgiven to women at all and when it was, under-funded compared to men’s schools.  
· 2) VA hasn’t shown that women can’t cut it at VMI and can’t be seen as exceedingly persuasive in any case.  Both men and women can be educated to become citizen soldiers and limiting the educ to just men is not substantially related to goal of educating citizen soldiers.  Everyone has conceded that there are some women who could be admitted and could cut it.

· Rehnquist concurrence:  disagrees w/analysis using exceedingly persuasive justification.  Problem w/VMI’s set up is not that sexes are separate but that there’s no parallel equiv school for women.  If VA had an independent and equiv school for women Rehnquist would find it constitutional under EP.  Doesn’t appear that Ginsburg would agree w/this.  How is separate but equal okay here but not in Brown?  Difference - race is a suspect classification, gender is not.  
· Scalia dissent (p 760):  Exceedingly persuasive = indistinguishable from strict scrutiny, shouldn’t be used b/c intermediate standard appropriate under precedent.  If a practice isn’t expressly prohibited by Bill of Rights and has history of being accepted by people, it’s not Ct’s role to review.  Under maj opinion, Title VII wouldn’t allow state to support any single sex education b/c it would be seen as gov’t aid supporting discrimination.  
· Today:  1 area where it might still be possible to have single sex education is in an area where women were historically disadvantaged – engineering, medicine, etc.  
· Intermediate standard of review applied more rigorously b/c of “exceedingly persuasive” language.  Ct will generally not invalidate laws for want of an important legislative objective but will instead focus on question of whether classification substantially serves the important objective.  The more a law is perceived as resting on archaic stereotypes rather than on identifiable differences between the sexes, the more it’s likely to be held violative of EP.  
· Practice problem:
· Under “exceedingly persuasive” fact that a few women could hack program kills VA’s arguments.  
· IF standard version of the intermediate standard of review had been used it’d have been irrelevant that some women were willing and capable of undertaking adversative method b/c intermediate standard only requires a substantial relationship between ends and means.  
· IF you used standard version you get a merger of ends and means.  VA wants an institution for men, is its means substantially related to this end?  OF course, they’re the same, they merge.
· Ginsburg says that objective is not single sex education but production of citizen soldiers. 

· Scalia feels that since experts testified that adversative didn’t work for most women, Ginsburg had to find another option and used exceedingly persuasive in order to answer the question in the way she wanted.
· After US v VA is it possible?  Theoretically separate but equal gov’t funded institutions in the same field are unaffected by VMI decision.  
· No, Scalia doubts that such institutions are secure: 1.  court might differ from state on idea of what’s an important objective 2.  exception to separate but equal in Ginsburg’s opinion – “unique” program and “unique” can be seen differently; and 3.  exceedingly persuasive element will make approach to judicial review a very demanding one.
· Yes, such decisions are secure – if the school were remedial, if it were actually about taking care of an area where women had been historically disadvantaged.  If state’s objective were remedying discrimination then they’d allow it in the same way that they did for race.  But, under dissent, Scalia infers from her decision that there’d be no single sex institutions allowed under her decision.  

Sexual Orientation
· Romer v Evans (p 792 1996):  Amend to Colorado state constitution that gays or bisexuals couldn’t be given protected status based on their sexuality = Violation of EP 
· Rational basis review – rationality w/teeth
· Deprives particular class of people as a whole – classification for its own sake, designed to make 1 group of people unequal to others.  “State can’t deem a class of persons a stranger to its laws.” 
· b/c Constit Amend = difficult process to reverse for gays

· Animus is not a legitimate state interest!!  Bare desire to harm a politically unpopular group can’t constitute legitimate gov’tal interest.  
· Distinguishing Bowers – Bowers about conduct whereas Romer is about group of people or classification generally.  State interest in conduct is greater.

· Kennedy: Amend 2 not only appealed ordinances but also precluded any gov’tal entity from extending protection to gays and lesbians.  Amend 2 precludes any homosexual claim of discrim even under most general of anti-discrim laws & reaches public & private sphere incl. educ, employment, state gov’t, health & human srvcs access, real estate, etc.  
· Amend 2 almost compels violation of general non-discrim laws.  Standard of review should be rational basis but law fails even that.  It is too broad a statute applied to too narrow a group of people and demonstrates an animosity against a particular group.  Amend 2 defies traditional review.  Disability is imposed on a single group and breadth of Amend is not connected to objective that’s supposed to motivate it.  
· Scalia, Rehnquist, Thomas dissent:  Amend 2 doesn’t deny homosexuals equal protection, just denies special treatment.  They still get benefit of other laws prohibiting discrim.  If it’s rational to criminalize homosexual conduct under Bowers, it’s rational to pass Amend 2.  Under majority’s approach, polygamy would be legal.  Law isn’t just completely impartial.  Real issue is Ct concluded that perceived social harm of sexual orientation is not legit concern of gov’t while polygamy is –ct is legislating.  
· Distinguishing polygamy – sexual orientation as status v polygamy as action or choice (conduct).  

· Cleburne v Cleburne Living Center:  Zoning ordinance against homes for mentally retarded.  Ct specifically did not give mentally retarded a suspect class but did seem to use a heightened standard of review.  
· Equality Foundation of Cincinnati v Cincinnati (p 804 1996):  ct vacated, remanded case for consideration under Romer involving city charter provision forbidding “special protection for homosexuals” by city units.  
· Scalia dissent: on ground that city is lowest electoral unit and that consequence of holding this provision unconstitutional would be that nowhere in country may people decide not to accord special protection to homosexuals.  
· Distinguishing Romer:  difficulty of impacting this law is much less than is the constitutional Amend in Colorado.  Lowest unit of democracy impacted in Cincy.  

· Practice Problem: Standard of review:  Under Romer rational basis review would be used since gays have not been given suspect class status.  
· School would push for rational basis standard – school needs to conserve resources, make other more serious judgment and as long as it doesn’t racial discrimination rational basis should be used. 
· Other side would argue that there should be a more searching standard of review.  Under Romer you could also argue that it’s a per se violation as an indication of animus (weak weak argument b/c school district did something) 
· Most courts would say that there hasn’t been an ep violation.  Where’s the state action:  unequal treatment of race & religion v sexual orientation?  Most of the harassment that Sawyer is complaining of is private discrimination (parents and students) and not the state.  Under abortion cases (Maher & Harris) the state has no obligation to encourage a practice that they don’t condone they just can’t penalize.  (The only obligation of the state is not to prevent the accomplishment of a right but it’s not their obligation to see that the right is accomplished.)  Is there discriminatory purpose + statistical discrimination?  Doesn’t seem so – there’s no indication that the purpose was to discriminate.  What about the different treatment of racial and religious minorities?  There is a constitutional call to protect race and religion.  

Fund Rights & Interests:

· Court has invoked heightened standard of review for both:

· basis on which gov’t allocates benefits or imposes burdens and 

· b/c of nature of interests affected by classification – strict scrutiny for EP review when a fund right is implicated.  What makes an interest fund? 
· Right to marriage & procreation:  Skinner v Oklahoma (p 808):  legislation forcing sterilization of people convicted of more than 2 crimes of moral turpitude but not all crimes treated same.  Held:  infringes one of basic civil rights of man – marriage & procreation – triggers strict scrutiny.  

· 2 branches of New Equal Protection 
· suspect classification branch 
· fund rights (substantive equal protection –fallen out of favor in recent cts)  
· Clearest when law burdens constitutional rights – interstate travel
· Warren ct subjected laws discriminating among classes in their ability to enjoy voting or access to criminal justice to strict scrutiny (derived from direct constitutional rights)

· Shapiro – high water mark, not repudiated but recent courts haven’t expanded class of fund rights.

· Right to travel: Textual Sources of Constitutional Right to Travel

· Commerce Clause

· Privileges & Immunities Clause of Art IV § 2

· Privileges & Immunities Clause of the XIV Amend (Saenz v Roe)

· Due Process Clause of the V Amend (as part of “liberty”)
· Do we even need the EP clause to protect the right to travel?

· When a state requires that a person who moves into a state wait a set amount of time in order to be eligible for the same benefits that long time residents receive/  
· Guideposts for determining outcome:  
· How essential is the form of gov’t entitlement involved?  
· When challenging, ∏ more likely to be successful if the basic quality of the right the ∏ is asserting is essential.  
· Medical care (Maricopa), welfare essential (Shapiro)
· Education not (San Antonio)
· Some bona fide residency requirements are permissible (state tuition [Starns], state civil service jobs [McCarthy], voting [w/in limits]).  Bona-fides has to do w/ continuing residency not necessarily just implicating right to travel.
· Zobel:  Citizenship clause doesn’t allow for degrees of residence based on length of residence.  
· Portable benefits exception – In case of portable benefits, state has a right to assure itself of the bona-fides of the citizen’s residency (Saenz).  Things that you can come into the state take advantage of (divorce [Sosna], education [McArthur]) and leave the state w/out intention of staying in the state.  Welfare benefits only according to Rehnquist
· Current status of bona fides?  Laws are not put in doubt by Saenz v Roe.  Stevens left wiggle room for state to assure itself of bona fides of a person seeking to avail him/herself of portable benefits. 
· Shapiro v Thompson (p 809 1969):  Statutes denying welfare assistance to residents who haven’t resided w/in their jurisdictions for 1 yr immediately preceding their application unconstitutional.  Congress had authorized residence requirement.  
· Total deprivation, necessities for life impacted!

· effect of waiting period requirement:  creates 2 classes of needy resident families based solely on their prior residency in state.  On basis of this classification, classes are either given or denied very means to subsist – food, shelter, other necessities.  
· Purpose of inhibiting migration is unconstitutional b/c right to travel is fund – nature of Fed Union and constitutional concepts of personal liberty unite to require that all citizens be free to travel uninhibited by statutes, rules or regs which unreasonably burden or restrict this movement.  
· Infringement on right to travel – a state may not try to keep out certain people but not others. 
· Classification would allow State to apportion all its benefits and services according to tax contributions.  EP clause doesn’t allow that sort of apportionment.  Food, shelter, state services are fund.  State can, in exercise of police powers, change its programs, etc to achieve its fiscal or other goals but can’t selectively dole out services on basis of invidious classifications.  
· Rejected justifications:   facilitates planning welfare budget; provides objective test of residency; minimizes opportunity for recipients to fraudulently receive payments from numerous jurisdictions, encourages entry of new residents into labor force 
· Strict scrutiny used b/c of infringement on fund right to interstate movement.  [According to Memorial Hospital, Shapiro is about right to travel only in limited sense of a right to migrate w/an intent to settle and abide and isn’t a per se rule that residency requirements are unconstitutional but rather statement that you can’t deter or penalize constitutional right to travel.]  
· Warren/Black dissenting:  residence requirements don’t create flat prohibition - potential welfare recipients may move from State to State regardless of residence requirements.  Only burden = they must now consider loss of welfare benefits for a limited period of time based on change of residence.  Rational basis standard should be used, Congressional decision is rational, restriction on travel insubstantial b/c only temporary burden and not completely forbidding so this exercise of Commerce Power doesn’t infringe on constitutionally guaranteed right to travel.  

· Harlan dissenting:  Strict scrutiny as an exception to rational basis review is problematic as applied to fund rights branch (ok for suspect class).  Exception threatens to swallow standard EP rule.  Also unnecessary b/c when right affected is one assured by constitution, any law infringing on it can be attacked under Due Process.  If statute only impacts matters not mentioned in Constitution and isn’t arbitrary or irrational it should just be subjected to rational basis test.  Ct isn’t given authority to decide when a right is fund.  
· [Powell tries to answer this in San Antonio by saying that if there’s no total deprivation they don’t subject it to strict scrutiny]

· U.S. v Guest:  right to travel from 1 state to another occupies a position fund to concept of Fed Union.  Right =so elementary that it’s necessary concomitant of stronger Union Constitution created so it didn’t have to be placed in the text.  

· Applying Shapiro: 
· Memorial Hospital v Maricopa County (1973 p 814):  Marshall  Shapiro controls  - 1 yr durational residency requirement = unconstitutional condition to an indigent’s receiving non-emergency hospital or medical care at public expense.  State failed to demonstrate compelling state interest for burdening right to interstate travel.  
· Medical care as much basic necessity of life for indigent as welfare.  
· privileges or benefits necessary to basic sustenance have often been viewed as being of greater constitutional significance than less essential forms of gov’t entitlements.  
· Total deprivation case.
· San Antonio Independent School District (1973): Upheld proportional property tax school system support against claim that in public school system, the state should allocate same proportion of resources for every child independent of where child is.  

· Texas property tax system created disparities 

· No total deprivation of a right (as in Shapiro) b/c everyone gets a public school education it’s just a question of what quality of educ is. 
· Education is not a fund right
· Sosna v Iowa (1975 p 814):  Rehnquist opinion.  
· rational basis
· 1 year residency requirement for divorce in Iowa = constitutional

· Justified as part of Iowa’s comprehensive statutory reg of domestic relations, an area long regarded as exclusive province of states.  
· Shapiro and Memorial Hospital  distinguished as cases in which durational residency requirements were justified on basis of budgetary or record keeping requirements which are insufficient to outweigh individual’s constitutional rights.  
· Iowa’s divorce rules have a different justification.  Plus, appellant wasn’t foreclosed from obtaining relief it was just delayed – 
· Not a total deprivation (not foreclosed, just delayed) & not a right or entitlement essential to life i.e. not a significant penalty on the right to travel.
· Dunn v Blumstein (1972 p 815):  1 yr durational residency requirement (1 yr in state, 3 mos in couty) for voting – unconstitutional violation of right to travel.

· Constitution would allow some residency requirement but it’s a matter of degree.  30 days would be ample and constitutional for state to prevent fraud (a legit and compelling interest) but 3 months – 1 yr too much.  
· Conclusive presumption that residency = knowledgeable voters (second interest) too attenuated.  
· Marston v Lewis (1973 p 815):  50 day durational voting residency requirement and 50 day voter registration cut-off requirement upheld based on state judgment that 30 days not enough time to promote state interest in accurate voter lists.  
· Marshall dissent:  Dunn indicated 30 days - acceptable timeframe (legislating) & state didn’t meet burden of justification in light of reasonably available and less restrictive alternatives.  
· Starns v Malkerson upheld 1 yr residency requirement to show bona fide resident for receiving in-state tuition benefits.  
· McCarthy v Philadelphia Civil Service Comm (1976 p 816):  Requirement that to have civil service job in Philly you have to live in PA upheld.  Residency required is continuing residency rather than any infringement on right to travel.  
· Zobel v Williams (1982 p 816):  Alaska distributes income derived from natural resources to adult citizens in varying amounts depending on how long citizen has resided in state.  
· Rational basis standard used to overturn law as violating EP rights of newer citizens.  
· State argued 3 objectives:  1) creating a financial incentive for people to establish, maintain residency 2) encouraging prudent management of Fund & 3) rewarding citizens for past contributions.  Held:  1&2 not rationally related to state’s interest b/c scheme gave dividends for persons for residency prior to enactment of statute.  3 not a legitimate state interest.  
· EP doesn’t allow states to divide citizens into expanding numbers of permanent classes – no creation of classes of citizens even under rational basis.  
· Don’t use Shapiro demonstrating retreat from fund rights branch of EP – Shapiro was judicial activism (determining sufficiency of a right to be deemed fund = activism Harlan dissent) 
· Brennan concurrence based on right to travel – strict scrutiny.
· O’Connor concurrence based on P&I clause – new residents not a peculiar source of any evil.
· Rehnquist dissent – under rational basis, interest in recognizing past contributions satisfies review.  Doesn’t impinge right to travel.

· Saenz v Roe (1999 p 818):  CA law limited welfare benefits of incoming beneficiary to state of prior residence for 1st year.  Congress had approved of law via legislation.  Shapiro doesn’t apply b/c it’s not a total deprivation.  P&I used based on right to travel.  
· The right has 3 components:  

· right to enter and leave another State  
· right to be treated as a welcome visitor rather than an unfriendly alien when temporarily present in another State – source Art IV § 2
· those travelers who elect to become permanent residents, the right to be treated like other citizens of that State – source XIV Amend

· statute doesn’t directly impair exercise of right to free interstate movement - impairs 3rd component.  Permissible justifications for discrimination between residents and nonresidents simply inapplicable to nonresident’s exercise of the right to move into another state and become a resident of that state.  
· Citizens of US have right to decide which state they want to live in and it’s a P&I of each citizen to be treated as everyone else is in that state.  
· States don’t have right to choose their citizens.  Congress can’t authorize states to violate XIV Amend 
· Rehnquist dissent:  Not about right to travel b/c it’s about durational residence requirements, not traveling.  Majority’s argument that there should be no classes of citizens has nothing to do w/travel.  Right to travel and right to become a citizen are distinct, their relationship is not reciprocal and one is not a component of the other.  State has legitimate basis for trying to inquire if you’re a domiciliary.  

· State that spends $$ to establish a great univ for instance has right to establish some mechanism for bona fides.  
· Thomas dissent:  glad to see that P&I is making a comeback but this isn’t right place for its revival b/c welfare benefits aren’t in category of fund rights.  Substantive DP should be dumped & portions of EP should be also and P&I can be substituted for these.  
· Hypo:  resident aliens are eligible for welfare benefits in CA only after they’ve resided in state for 1 year.  Resident aliens v CA, CA files motion to dismiss.  What are Const. basis of ∏s claim.  Explain.  
· P&I is only for citizens.  Under Saenz, ∏ would argue fund right to travel but couldn’t use it b/c not citizens.  EP claim as a total deprivation of sustenance would work b/c it is for persons and not just citizens.  When dealing w/citizens it’d be better to use P&I to challenge residency requirements than to use EP b/c P&I doesn’t have a rational basis option – there are no degrees of US citizenship!
First Amend Law
· Congress (Feds) addressee of Amend I 

· applied against states as “liberty” via 14th Amendment DP. (Gitlow v. NY)
 Rationale of First Amendment Protection: 

· Marketplace of Ideas: Freedom of expression assists pursuit of truth, especially political truth: “best test of truth is the power of thought to get itself accepted in competition of the market.” Holmes dissent (Abrams v. US) 

·  J.Stuart Mill:  Speech, even bad/incorrect speech helps marketplace of ideas. Darwinian: “let the best idea win”

· Marcuse (marketplace distorted by econ realities) & Barron:  “marketplace of ideas rested on assumption that protecting right of expression = providing for it.  But, changes in comm. industry destroyed equilibrium in marketplace.  (market failure)

· Citizen Participant
· Brandeis (Whitney concurrence):  freedom both means (citizen participant) & ends (individ liberty).  Public discussion = civic duty.  Free debate = cement of free society, not danger to it
· Meiklejohn:  political speech = most important kind, reason for 1st Amend is absolute freedom for political speech.  All other forms protected under 5th Amend DP rational basis review.

· Govt. can’t verify truth of what politicians say b/c we don’t trust gov’t to do so rather want citizens to have info they need to participate in process of republican gov’t. 

· Can insist on verification for commercial advertising. Political speech is core 1st Amendment speech.

· We want to have as free of discourse as possible so citizens can effectively participate in democracy.

· Brennan:  central meaning of 1st Amend not only to permit but encourage criticism of the gov’t

· Narrower & more focused rationale than marketplace of ideas.

· Criticized by Chafey as unrealistic.  In times of fear you get nothing.  C&P Danger gives you at least some protection in these times.

· Individual Liberty Model

· Freedom of speech is valuable to promote self-realization & self-determination.  Regulating cop’s hair length would violate 1st Amend under this.
· Criticized as protecting everything and thus nothing (Bork)
Tests & Modes of Analysis: ways of dealing w/individual claims that gov’t has trespassed.  

· Speech/Action Dichotomy:  Douglas’ Brandenburg concurrence:  designed to give broad scope to 1st Amend.  Speech = immune from prosecution.  Only “speech brigaded w/action” – shouting fire in crowded theater would be able to be prosecuted b/c the speech and action are inseparable and a prosecution can be launched for the overt acts actually caused.  
· Distinguish burning constitution, draft card (O’Brien) or a flag (TX case):  Speech brigaded w/action too but seems more expressive – symbolic speech - than just yelling fire for mischief.    

· Harms/Effect Rationale:  Fact that words offend or may bring harm is irrelevant from 1st Amend perspective for all reasons noted by Harlan (Cohen).  

· But significant exceptions have been made to this – see child porn cases where magnitude of harm to children justifies regulation

· Professor Matsuda:  hate speech should be an unprotected category b/c it furthers the subordination of groups that are already subordinated in society so it should not enjoy protection. 
· Those that reject the harms/effect rationale argue it should be protected to ensure the continuance of free society. [Matsuda’s response - Difficult claims to reconcile, but equality interests advanced by creating an unprotected category of hate speech will have more value to society]
· Learned Hand’s “Incitement” Test

· Competitor to clear & present danger doctrine, Hand thought more predictable
· Speech is permitted unless the words are a direct incitement to illegal action. 

· Draws distinction b/w legit agitation for a change of govt. & direct incitement to violent resistance & violation of existing law as a narrower category.
· Content-Based v. Content Neutral

· 1st Amendment means that govt. does not have power to restrict expression b/c if its message, ideas, subject matter, or content. Police Dept. of Chicago v. Mosley 

· Content-Based

· When gov’t regulates speech b/c of its content or message ( govt. must establish that the speech falls into a category of unprotected or low value speech or reg = presumptively invalid & may only be upheld if strict scrutiny is satisfied:  1) compelling interest & 2) as narrowly tailored as possible.

· Simon & Schuster v. Member of NY State Criminal Victims Bd: Son-of-Sam law unconstitutional b/c content-based. State imposed burden on $$ derived from expressive activity placed on no other $$ & on activity w/ particular content: author’s description of his crimes. While gov’t had compelling interest - compensate victims, law not narrowly drawn & impermissibly overinclusive.

· Police Dept. of Chicago v. Mosley (1972 p 924): City ordinance prohibiting picketing near primary or secondary school building except for labor dispute involving schools = facially unconstitutional. 

· EP & 1st Amend challenge. If concerned picketing would distract from school’s educ mission, this content-based reg can’t be justified b/c other picketing would be equally disruptive.

· “Selective exclusions from a public forum can’t be based on content alone or justified on basis of content alone”  City can’t select which issues worth debating in public facilities

· Boos v. Barry (1988): invalidated  D.C. ordinance prohibiting signs w/in 500 ft. of a foreign embassy that brought foreign govt. into public odium or public disrepute. Ordinance not viewpoint-based (b/c determination that brought foreign gov’t into disrepute was neutral), it was content-based b/c govt. determined that an entire category of speech was not to be permitted. (also political speech!)
· Valid ordinance could have prohibited all signs, then could be defended by public safety considerations, adverse effects on foreign relations.

· Listeners’ reaction to speech not type of secondary effects as in Renton. Distinguishing Renton:  doctrine couldn’t be used since ordinance was aimed at direct impact of speech as distinguished secondary effects of crime & prostitution in Renton.

· Viewpoint regulations (any govt. that supports terrorism) also require strict scrutiny, arguably even worse than just plain content based 

· Upholding content-based laws:

· Categorical Approach:  Some speech is categorically excluded from 1st Amend protection: libel, obscenity, false commercial speech, fighting words (incitement to illegal action) Chaplinsky
· Categorical approach qualified in R.A.V.:  Ct struck down ordinance prohibiting fighting words in context of race, religion, or gender.  Content-based discrimination w/in a particular category of otherwise unprotected expression merited 1st Amend protection & was subject to strict scrutiny.

· Balancing Tests:

· Clear & Present Danger Doctrine – not repudiated but cts usually rely on strict scrutiny for content-based regs
· Focus: gravity, imminence of danger in situation before ct.  
· Classic formulation:  Holmes Abrams dissent: only 2 things justify limit on freedom of expression:  present danger of immediate evil or intent to bring it about.  Generally we should be vigilant against attempts to check expression of opinions that we loathe unless they pose such an immediate threat that there’s no time for marketplace to disprove the ideas. Only emergency justifies repression.
· Modern-Brandenburg Test:  legislative proscription of advocacy is unconstitutional except when such advocacy 1) is directed to inciting or producing imminent lawless action  [speaker sought to incite his audience] & 2) is likely to incite or produce such action  [there existed an imminent danger that serious harm would result]

· Brandenburg v. Ohio: invalidated OH Criminal Syndicalism statute b/c it purported to punish mere advocacy. 
· Douglas concurrence: prefer speech/action dichotomy (proscribing only speech brigaded w/ action. i.e. yelling “fire” in a crowded theater).
· Hess v. Indiana (1973): Brandenburg test to set aside anti-war demonstrator’s conviction for disorderly conduct. Demonstrations unlikely to produce imminent action & unlikely to produce action of which speaker spoke. 

· Rice v. Paladin Enterprises (4th Cir.): Relatives sued publisher of Hit Man how to book. No specific addressee & no imminence, but 1st Amend did not bar liability – speech tantamount to legally proscribable nonexpressive conduct may be punished incidentally to enforcement of generally applic statutes.

· How-to on incitement side of line?  Category for aiding, abetting?
· Distinguish Carson copycat case since Rice info used exactly as intended.  Test satisfied since author sought to incite murder & b/c of books’ detailed nature, serious harm was likely to result. 
· Speech attacking tax system, explaining how to evade:  not protected b/c cts see as criminal counseling, immediacy of language and directness akin to Rice.
· Dennis v US Balancing Test:  Frankfurter’s concurrence
· govt’s interest in repressing activity weighed against the individual’s interest in asserting a right of free expression. Unclear: weights to give competing interests, Breyer has used.

· Content-Neutral 

· 1st Amend review less demanding when govt. regulates for reasons unrelated to speaker’s message.

· When speech & non-speech combined in conduct which is regulated, incidental restriction on speech resulting from regulation of non-speech is justified if O’Brien test satisfied:

· O’Brien Test – (intermediate) level of scrutiny.

· Does reg. further an important or substantial governmental interest? 

· If so, cts normally very deferential (O’Brien)
· O’Brien:  draft burning reg upheld - necessary to nation’s defense & expeditious administration of selective service system
· Is govt. interest unrelated to the suppression of free expression? 

· If not, probably content-based, analyze under strict scrutiny standard (TX flagburning case)
· If so, go to step 3
· Is the incidental restriction of 1st Amend freedoms greater than is essential to the furtherance of that interest?

· more lenient than narrowly tailored concept

· Time, place & manner (Intermediate Standard): Ct will uphold narrowly drawn time, place, & manner restrictions. Govt. doesn’t have to use a less restrictive means if the law directly & effectively furthers a significant or substantial end & must leave open ample communication channels
· Secondary Effects Doctrine Renton v. Playtime Theatres , Inc. (1986 p 925): upheld  ordinance prohibiting adult movie theaters from locating w/in 1000 ft. of any residential zone, park, school, or church as a valid content-neutral time, place, & manner regulation designed to serve a substantial govt. interest & allow for reasonable alternative communication avenues.
· Reg. applied only to particular category of speech (restricted speech by ref to type of theater), justified on grounds unrelated to speech. 
· Ordinance not regulating expressive activity only 2ndary effects of theaters in surrounding communities (crime & property value). Legislature can prohibit these 2ndary effects. 

· Completely manipulable but limited by Boos
· Couldn’t be used to justify R.A.V. statute b/c city’s desire to protect vulnerable minority groups was directed at protecting from direct impact of the speech thus not secondary.
· Doctrine of Prior Restraint
· Freedom from subsequent punishment part of 14th Amend DP (Gitlow)

· Freedom from prior restraint developed as important doctrine b/c of concern for getting idea into marketplace. Doctrine forbade censorship in advance of publication. 

·  TODAY: doctrine provides that prior restraints are procedurally & substantively highly suspect & subject to a rebuttable presumption of unconstitutionality. Govt. bears a heavy burden of proof in justifying restraint. Once something is categorized as a prior restraint, it’s likely to be struck down. 

· Exceptions: national security, obscene publications, & incitement to violence (probably not a closed list) (Near)

· Near v. Minnesota (1931): statute which enjoined (suppression/restraint via injunction rather than punishment of malicious publication = prior restraint) person regularly publishing a defamatory periodical from committing or maintaining the nuisance violates 14th Amend freedom of press.  
· Primary purpose of 1st Amend to protect from prior restraint.  State affords redress for malicious publication through libel laws. 

· Butler dissent:  Injunction could only be obtained after a judicial determination that the publication was malicious.  In the sense that the statute prevents the publisher from publishing (in the future) things already judged to be malicious, it’s not a prior restraint.  Judicial censorship not administrative or governmental.  

· Nebraska Press Assoc v. Stuart: struck down gag order on press designed to prevent prejudicial pre-trial publicity prevented news from publishing accounts of confessions unless made to press directly.  Heavy presumption against issuance of prior restraints (unless they’re necessary b/c of a clear and present danger to the admin of justice) since there were other options for protection of the fair rights of the accused (change of venue, sequestration) that wouldn’t infringe on freedom of press

· Facial Unconstitutionality 
· Litigant argues a law is facially unconstitutional b/c it is vague &/or overbroad; not that law is invalid as applied to litigant 

· Litigant raises rights of 3rd parties as an exception to standing rule b/c of concern about the chilling effect of vague & overbroad laws 

· Law will often be challenged on both grounds which can lead to selective enforcement

· Coates v. Cincinatti (1971): Law prohibiting 3 or more persons from congregating on a street corner & engaging in activity that is annoying to passers-by is both vague & overbroad. 

· Vagueness 

· Concerned w/ a law’s clarity. A law must be sufficiently clear to inform people of conduct they must take to avoid the law’s sanction so as not to violate procedural DP.  

· Court establishes vagueness by citing possible examples of an unconstitutionally broad application of its language.

·  Overbreadth 
· Concerned w/ a law’s precision.  Law may be facially clear, but sweep too broadly if it reaches both protected & unprotected activity. 
· Even though litigant may be engaged in unprotected expression, statute could be applied to protected speech and is thus unconstitutional. 

· Less Burdensome Alternatives Test: If a compelling govt. objective can be achieved by a less burdensome law, 1st Amendment demands that less drastic means be used. 

· Exception to the overbreadth doctrine: when conduct & speech is involved, a statute’s overbreadth must be substantial. Likely may be invoked even for a law burdening pure speech.  Broadrick v. Oklahoma (1973 5-4):  Ct rejected vagueness & overbreadth challenges to OK Act which restricted political activities of civil servants. Common men would not guess at statute’s meaning & statutory overbreadth must be real & substantial. Any overbreadth that may exist could be cured by case-by-case analysis. 
· Brennan Dissent: No rationale for the distinction since 1st Amendment protects both speech & conduct.
·  LA City Council v. Taxpayers for Vincent: upheld reg prohibitng posting of signs on public property. “The mere fact that 1 can conceive of
some impermissible applications of a statute is not sufficient to render it susceptible to an overbreadth challenge.  There must be a realistic chance that the statute itself will significantly compromise recognized 1st Amendment protections of parties not before the Court for it to be facially challenged on overbreadth grounds.” 
· Board of Airport Commissioners v. Jews for Jesus : Didn’t use substantial overbreadth exception when striking down “LAX isn’t open for expressive activity” reg b/c there was no conceivable govt. interest.
· New York v. Ferber Rejected overbreadth challenge (sometimes need pics for medical uses – illegal under statute) prohibiting knowing promotion of a sexual performance by a child under age of 16 by distributing material that depicts such performance. Expanded exception - ALL overbreadth challenges tested by substantiality requirement not just challenges to regs of expressive conduct.
· Forsyth Cty, GA v. Nationalist Movement: County Admin empowered to adjust permit fees for demonstrations up to 1K cap to meet expense of administration of & public order.  Overbroad – unconstitutional b/c admin could make content-based decisions based on the group.

· Fighting Words: personally abusive epithets which are inherently likely to provoke reaction when addressed to an ordinary citizen as a matter of common knowledge

· Fighting words, “words brigaded w/ action,” were deemed an unprotected category of speech. Statutes must be limited to fighting words or usually struck down as overbroad. Chaplinsky (1942 p 958):
· Upheld breach of peace conviction when Jehovah’s witness called constable racketeer & fascist b/c freedom of speech does not protect fighting words.  

· By their very utterance, fighting words inflict injury & incite a breach of the peace & lack social value. 

· Court emphasized speech/action dichotomy by placing fighting words on the action side of the line to justify its unprotected classification. 

· Doctrine: If the words are merely offensive or annoying, speech is protected! Look for incitement in a face-to-face encounter!

· Is there offensive or abusive language which by its very utterance inflicts injury or would it produce a violent reaction by a person of common intelligence?  

· Is there a face-to-face verbal encounter which is likely to produce disorder (i.e. the words are likely to provoke retaliation by the average addressee)? 

· Statute also vague & overbroad b/c what’s “annoying to 1 may not be to another.”  Many convictions that could be upheld as unprotected fighting words are struck down as vague & overbroad.  Here, Supreme Ct had given curative gloss that forbidded only those things “having a direct tendency to cause acts of violence by the persons to whom, individually, remark was addressed.”
· Savings Construction: w/in ct’s power to give a curative gloss to save a statute from constitutional violation so that it only reaches expressive activity that may be prohibited consistent w/ 1st Amend.  

· Fighting Words v. Clear & Present Danger Doctrine:
· Fighting Words: excludes a particular mode of speech: verbal assaults in face-to-face encounters
· Clear & Present Danger: focuses on occasions when govt’s interests justify suppression b/c of potential danger created by listeners’ positive response listeners under the existing conditions

· Offensive Speech: Can the govt. proscribe offensive words? NO; States cannot excise certain words from the public discourse. Offensive speech may not be proscribed just b/c it is offensive. One of the most speech-protected decisions. 
· Cohen v. California (Harlan 1971 p 959) invalidated statute prohibiting “maliciously & willfully disturbing the peace or quite of any neighborhood or person by offensive conduct” after Cohen wore a jacket bearing the words “F the draft” in courthouse. 
· Not time, place, & manner restriction b/c state-wide breach of the peace statute & CA sought to punish the fact of communication 

· Speech, not conduct so stricter review.

· Unprotected as fighting words?  No. No specific addressee (Chaplinksy)  
· State lacked power to punish Cohen for underlying message – Speech expressing unhappiness w/draft since there was no evidence of inciting disobedience or disrupting the draft 
· States cannot ban single words unless unprotected.  Obscenity? No, requires eroticism and F not used in that context 
· “1 man’s vulgarity is another’s lyric.” Words are not just chosen for cognitive significance, but also for emotive significance. Cohen specifically chose that word, speech 
side of the line, to express his level of objection to the draft.
· When you start targeting words, 
you inevitably end up targeting ideas. 
· Plight of the Captive Audience: presence of unwitting listeners doesn’t justify proscription of speech.  Can only expect to be shielded in places w/expectation of privacy - home.  Ability of gov’t to constitutionally shut off discourse solely to protect others from hearing it is dependent upon a showing that substantial privacy interests are being invaded in an intolerable way.
· Blackmun, Burger, Black dissenting:  Unprotected under Chaplinsky. Conduct, not speech
· Hostile Audience Problem: difficult problem in 1st Amendment law b/c it is easier for the policeman to cart away speaker instead of the whole audience. When speech is unprotected:

· Is the speaker intentionally provoking a hostile reaction?

· Is imminent disorder probable?

· When people are exercising their rights to free speech, it is the obligation of law enforcement officers 
to protect the exercise of these rights. Courts must take a demanding look at the facts to make sure that 
there is not a “heckler veto.”
· Terminiello v. Chicago (1949): Appeared to limit Chaplinksy by rejecting idea that a crowd’s hostile reaction justifies silencing a speaker. Purpose of 1st Amend = to invite dispute.

· Cts have consistently refused to ban speech b/c of possibility of unlawful conduct by those opposed to speaker’s philosophy. A hostile audience is not a basis for banning otherwise legal 1st Amend activity. 
· But see Feiner v. New York (5-4 1951), upheld a conviction after ∆ was arrested for remarks that appeared to be about to cause a fight. Ct found Feiner provoked crowd to violence; his speech was purposely to incite violence creating a clear & present danger of disorder. Clear & present danger test can be manipulated to silence offensive speakers.
· Hate Speech: 

· Beauharnais v. Illinois (1952): Upheld 5-4 a criminal libel statute punishing group defamation. Frankfurter: human dignity theory - racial libel unprotected expression b/c it robs minorities of human dignity & deprives them of econ & educ opportunities. (Scalia’d probably disagree)
· Collin v. Smith (7th Cir. 1978): Ordinances preventing Nazi parades unconstitutional.

·  Symbolic forms of free speech are entitled to 1st Amendment protection. Village of Skokie v. National Socialist Party (Ill. 1978) Reversed an injunction enjoining Nazis from displaying swastika.  Unconstitutional infringement upon symbolic political speech. 

· Swastika not fighting words b/c not specifically addressed to anyone [Village had argued fighting words, thus unprotected and can use a prior restraint to enjoin them]
· nor was it so offensive & peace threatening that its display could be enjoined. Speaker who provides prior notice of his message has not compelled confrontation w/those who voluntarily listen.
· Can a valid hate-speech ordinance be written? ALL fighting words can be punished, but a subset of fighting words, such as hate speech, punished for the viewpoint they express, cannot be punished b/c such punishment is impermissible content discrimination.   R.A.V. v. City of St. Paul (5-4 Scalia 1992 p 968): invalidated a Bias-Motivated Crime reg which punished fighting words that insulted or provoked violence on basis of race, color, creed, religion, or gender.  Seen as regulation based on hostility or favoritism towards underlying message – regulation of fighting words only w/respect to race, color, creed, etc.  
· Could it could be justified as reg of secondary effects b/c of city’s interest in protecting vulnerable minority groups? No b/c listeners’ reaction to speech are not secondary effects – direct effects.

· Stevens: cross-burning had a disturbing & devastating impact so the adverse effects should have been seen as secondary effects. Seems to argue action. 
· Did consequences of the proscribed speech flow from the listeners’ reaction to the speech? Yes

· Were content-neutral alternatives available? Yes; teenagers could have been prosecuted under other laws or ordinance could have proscribed all fighting words

· Was the ordinance viewpoint discrimination? Yes; bigoted ideas were excluded
· strict scrutiny standard used b/c of content & viewpoint-based discrimination. Ordinance served a compelling govt. interest in protecting community harmony, but it was not narrowly tailored since content-neutral alternatives were available. (atypical application of strict scrutiny)

· Can’t punish subset of unprotected category UNLESS:

· The basis for the content discrim consists entirely of the very reason that the entire class of speech at issue is proscribable?

· The subcategory is associated w/the secondary effects of the speech

· No realistic prohibition on a type of speech – harm/effects 
Dissent’s criticisms:
· Underbreadth Doctrine: ordinance could have been re-written to say “all other fighting words that may be constitutionally proscribable” thereby including whole realm of fighting words. Content-based statutes are not presumptively invalid. 

· Absolutist: Govt. had to regulate all speech or no speech even if there was no reason to regulate other fighting words.

· Contradicted prior case law re categorical approach to free expression saying that certain categories are not w/in the area of constitutionally protected speech.

· Undermined purpose of 1st Amend strict scrutiny b/c a narrowly drawn law meeting the standard was invalid for not regulating enough speech ( contracts domain of free expression. 

· Took a radically new approach to 1st Amend problems: unprotected categories of expression will be protected if regulation reflects impermissible content-based discrimination

· Case affects new candidates for unprotected 1st Amend status, such as hate speech
· Harmonizing Burson v. Freeman  (U.S. 1992): TN prohibited solicitation of votes & dissemination of political materials w/in 100 ft. of a polling place. Prohibited some speech, but not others. Law upheld  based on the fundamental right to vote. Turns 1st on its head!  Political speech usually receives more protection. Scalia harmonizes: about fundamental right to vote, integrity of political process
· True Threats: unprotected expression 
· 1st Amend permits state to ban true threats: those statements where speaker means to communicate a serious expression of an intent to commit an act of unlawful violence to a particular individual or group of individuals. 
· Speaker doesn’t need to carry out the threat

· prohibition protects individuals from:  possibility of violence, fear of violence & the disruption the fear engenders. 
· VA v. Black (O’Connor 2003 Supp 206):  VA’s cross-burning statute which banned cross-burning w/ an intent to intimidate a person or group of persons unconstitutional b/c it treated any cross burning as prima facie evidence of intent to intimidate. 
· State can ban cross-burning w/intent to intimidate consistent w/1st Amend but prima facie evidence provision rendered statute unconstitutional b/c chilled protected expression by threat of prosecution & potential conviction b/c of prima facie.
· W/out prima facie would be ok under 1 of RAV’s exceptions – 1st Amend permits content discrimination based on the very reason why the particular class of speech at issue is proscribable (here, expression of an intent to commit unlawful violence)

· Under decision, some types of cross-burning is o.k.  Cross-burning as an expression of political, non-ideological ideas is permissible – not true threat, symbolic expression.
· Distinguish St. Paul statute: here doesn’t matter why cross burned, just prohibited when w/intent to intimidate. 
· VA Supreme Court could still give a savings construction: prima facie provision only applies when there is independent evidence of intent to intimidate. 

· Stevens Concurrence: Wouldn’t distinguish R.A.V. b/c it was an incorrect decision.  True threats are true threats, no differentiating 
· Scalia & Thomas: prima facie evidence provision is rebuttable presumption so no big deal. Only applies anyway to very narrow class – do it, w/out intent, don’t offer defense – cavalier attitude.  

· Souter: RAV should rule and invalidate statute.  Majority expanding RAV by saying “if speech is particularly virulent, can be regulated.” 
· O’Connor’s analysis distinguishing b/w VA statute & St. Paul ordinance is crap.  Cross-burning is understood as a demonstration of white supremacy. 
· Even w/narrowing construction, unconstitutional.  Prosecutions still skewed towards ideas
· Public Forum Doctrine: to what extent can govt. property be used for expressive activity?

	Type of Forum
	Traditional Public Forum
	Limited/Designated Public Forum
	Non-Public Forum

	What’s included
	Areas considered traditional public forums historically have “a principal purpose the free exchange of ideas.”  (outside statehouses, streets, parks).  

	Areas opened up by purposeful state/gov’t action for expressive activity. (property has other functions than just forum for communication)
	Areas NOT open for public forums traditionally (deemed by court NOT public forums at all).  (jails, libraries, military bases, rapid-transit cars, mail boxes, public debates on TELEVISION)

	Kinds of Rights to Access
	Right of access AND Equality of access assured—can regulate but CAN’T bar all communicative activity.
	Same rights of ACCESS BUT a gov’t may take the forum away completely
	Need only survive rational basis and not be content based—NO guaranteed access (just no content based exclusion)

	Content-Neutral
	Significant gov’tal interest PLUS must leave open ample alternate channels of communication
	Significant gov’tal interest PLUS must leave open ample alternate channels of communication
	Rational Basis w marked judicial deference. No viewpoint based exclusion/inclusion & must be reasonable in light of purpose of property.  But see *Stevens AETV:  presence of objective criteria validates editorial decisions.

	Content-Based
	STRICT SCRUTINY 
	STRICT SCRUTINY
	Strict scrutiny?


· AETC  v. Forbes (Kennedy 1998):  State-owned public broadcast station sponsored a candidate debate for major party candidates, excluded independent Forbes.  Was there a 1st Amend right to access b/c the debate was a public forum?
· Not a designated public forum:  allowed selective access for indiv speakers rather than general access for a class of speakers.  No open mic, station made candidate by candidate determinations.  No evidence of purposeful designation of the airtime as open.  

· Debate (not station) is a non-public forum:  exclusion must not be based on viewpoint & must be otherwise reasonable in light of the purpose of the property.  

· Here, decision to exclude=reasonable, not viewpoint based, exercise of journalistic discretion consistent w/constitutional requirements – he hadn’t generated sufficient public interest, not serious candidate, etc

· Balance must be struck b/c if compelled to include everyone might not have debate at all.

· Candidate debates are subject to the doctrine b/c:

· Debate was a forum for political speech by design; &

· Candidate debates are exceptionally significant in the electoral process.

· Stevens, Souter, Ginsburg Dissent: constitutional duty to use objective standards, neutral principles, for determining whether to adjust a debate format. Duty falls short of a requirement to grant every multiple- party request.

· Dispositive issue was whether the station defined the contours of the debate forum w/ sufficient specificity to justify the exclusion of a ballot-qualified candidate.

· Agrees that a state-owned television network does not have a constitutional obligation to allow every candidate access to political debates that it sponsors. But the station’s decision to exclude Forbes was ad hoc as an unconstitutional prior restraint. 
· Lack of objective criteria unlike Fed Election Campaign guidelines for private networks.
· Arbitrary “gatekeeper” problem: “Constitutionalizing the gatekeeper” Shuttlesworth v. Birmingham: permits for parades, but no standards for permit grant/denial. Where permit system completely standardless, access is in the arbitrary control of the gatekeeper – unconstitutional. 

· Editorial decision impacted constitutional interests of individual speakers. Constitutional demands more of the govt. when its action impacts democratic elections
· Commercial Speech 

· “that which does no more than propose a commercial transaction” (VA State Bd of Pharmacy)

· Valentine v Chrestensen (p 1077 1942):  1st Amend doesn’t protect purely commercial speech.  
· VA State Bd of Pharmacy v VA Consumer Council (p 1077 1976):  VA law that you couldn’t advertise the price of prescription drugs struck down.  
· Blanket ban prohibited:  It is a matter of public interest that the decisions which impact our free enterprise economy be made intelligently.  
· Commercial speech protection, but it’s not absolute.  
· less fragile than political speech b/c of profit motive.  People not so easily chased out of the marketplace b/c of peoples’ interest in selling their product.  
· Overbreadth, prior restraints all permissible.  
· Central Hudson G & E Corp v PSC of NY (1980):  OPEC embargo.  Public Svc Commission issued reg completely banning promotional advertising by elec utilities.  Under VA State could have said a complete ban is impermissible.  Instead, narrowed VA State, struck down reg based on 4 factor test.

· See 44 Liquor Mart (not binding – plurality) for “special care” addition – close to strict scrutiny.

· Is the regulation of commercial speech at issue misleading or involving illegal activity?  (If so, unprotected speech)
· Is the governmental interest advanced by the reg substantial? 

· Does the reg directly advance the asserted gov’t interest?
· Is the gov’t reg no more extensive than necessary to serve gov’tal interest and to protect the 1st Amend?  

· “reasonable fit requirement” – is the method or means used by the state reasonably suited to accomplish the goal that the state has in mind considering the goal of doing the least amount of damage to the freedom of expression?
· Posadas de Puerto Rico: (1986 p 1092):  Disfavored!  law prohibited people operating PR casinos from advertising in PR, could in the US.  Didn’t want to encourage PR people gambling.  
· Rehnquist – “greater includes the lesser” argument.  Could PR prohibit gambling all together?  Yes.  If PR can prohibit gambling all together (the greater), they surely can regulate to a lesser extent and prohibit its advertising.  
· Brennan dissent: 1st Amend prohibits such regulation.  
· 44 Liquor Mart v RI (1996 p 1095): plurality decision – Stevens
· RI statute banned advertising of retail liquor prices except at place of sale.  2 state arguments.  State claimed 21st Amend right to regulate, might trump 1st Amend (greater includes the lesser type argument  -obviously the state is allowed to regulate alcohol…)

· Law unconstitutional:  
· 21st Amend doesn’t qualify 1st.  
· complete ban has to be reviewed w/ “special care” – tightens Central Hudson test– seems like strict scrutiny w/out acknowledging it.  
· Not regulation of false commercial speech

· If state’s interest is temperance, that’s fine but there are alternatives that don’t infringe on expression - add taxes to it, limit amount of sale or purchases per week
· Fails 4th prong of the Central Hudson test.  
· Posadas repudiated b/c 1st Amendment presumes speech to be more protected (this is the greater protection) so the lesser would be protected as well.  
· No vice exception:  What’s one man’s virtue could be another’s vice.  Always strong arguments for creating unprotected speech but slippery slope.  

· Scalia:  dislikes paternalistic gov’t policy, dislikes Central Hudson test, dislikes paternalism demonstrated by the court in second guessing legislature.
· Thomas:  can’t keep people ignorant of the truth–  a per se illegitimate regulation.  Stevens & O’Connor seem close to destroying Central Hudson but I’d prefer to go back to VA Pharmacy  – close to strict scrutiny but not quite there.  
· O’Connor concurrence:  Applies Central Hudson, agrees that reg is more extensive than it should be, concurs b/c wants to keep Posadas alive, thinks they can do everything they need to do w/Central Hudson,don’t need “special care.”  
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