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Limitations on Governmental Power
1) The Constitution
a. Ex Post Facto Laws (Art. 1, §§ 9 & 10) prohibit legislation of retrospective criminal punishment.  Applies to both federal & state governments.
b. Bills of Attainder (Art. 1, §§ 9 & 10) prohibit federal & state legislatures from passing legislation specially to punish individuals without trial. 
c. Contract Clause (Art. 1, § 10) specifies that no state shall pass laws impairing the obligation of contract.
2) The Bill of Rights (1-10 Amends.)
a. Barron v. Baltimore held that the Bill applies to the federal government not necessarily state governments.
b. 5th Amend. Due Process: While there is no 14th Amend. Due Process comparable Clause applicable to the federal gov’t, the 5th Amend. Due Process Clause would bar unreasonable impairment of substantive vested legal rights.  However, 5th Amend. Due Process review has been characterized by the Court as “less searching” than review under the Contract Clause.

i. The guarantee only applies against legislative (not judicial) action impairing substantive legal rights.

ii. Weak source of limitation on government.  Charles River Bridge v. Warren (1837), in a case involving a public contract for building a bridge, the Court held that the legislature can amend and interfere with a valid contract because the Contract Clause would yield to reasonable state police power. 
3) The Civil War Amendments

a. 13th Amend. abolishes slavery and involuntary servitude.  Applies to both public & private action.

b. 15th Amend. prohibits state and federal government from denying voting rights based on race or previous condition of servitude.  It does not establish a general right to vote.

c. 14th Amend. establishes that persons born or naturalized in the country are citizens and rejects the Dred Scott v. Sanford decision that denied citizenship to a black slave.  It also makes most of the Bill of Rights applicable to the states.  Abolitionists view the 14th Amend. as a meeting ground of constitutional and natural rights.
i. Privileges & Immunities Clause
ii. Due Process: Substantive & Procedural
iii. Equal Protection
4) Privileges or Immunities of 14th Amend. 
(covers citizens; Due Process & Equal Protection apply to persons)
a. False start in Slaughterhouse Cases (1873), where the Court held that the Privileges & Immunities Clause of the 14th Amend. did not make the Bill of Rights applicable to the states in a case involving La. statute creating a 25-yr monopoly.
i. It was held that the sole function of the Clause was to protect the rights secured to individuals in their relationship to the federal government, in their capacity as federal citizens.

ii. Case reflected federalism values and fundamental rights and based on a constitutional misquote.  “It is quite clear, then, that there is a citizenship of the United States and a citizenship of a state, which are distinct from each other…”
1. “Its sole purpose was to declare to the several states that whatever those rights, as you grant or establish them to your own citizens, or as you limit or qualify, or impose restrictions on their exercise, the same neither more or less, shall be the measure of the rights of citizens of other states within your jurisdiction.”

b. Recently, the Court resurrected the Privileges or Immunities Clause to protect that aspect of interstate travel that guaranteed to travelers, who are permanent residents of a state, the right to be treated like other citizens of that state.  
i. Discrimination against the newly arrived citizen based on the exercise of the right to travel even if only an incidental burden is a penalty, subject to strict scrutiny.

ii. In Saenz v. Roe (1999), Court struck down a Cal. law that conditioned welfare benefits on the family’s prior residence.  State argued that this was to serve fiscal objectives, but the Court stated that the State cannot discriminate among equally needy citizens.
1. Unclear whether this is a revival in the use of the Clause as a substantive source of protection of fundamental rights.

2. State may still seek to assure that a newly arrived traveler is maintaining a bona fide residence before it provides state benefits.
c. Original Intent: John Bingham, the principal author of the 14th Amend., specifically said that the privileges and immunities of citizens of the United States, contradistinguished from citizens of a state, are chiefly defined in the first 8 Amendments of the Constitution of the United States.

i. Prof. Tribe concludes that the Clause is best seen then, as incorporating the Bill of Rights against state governments without implying the exclusivity of that set of guarantees.  Tribe also argues that Corfield can be best understood as an attempt to import the natural rights doctrine into the Const. by way of the Privileges & Immunities.

d. Abolitionist Perspective: It has been suggested that the three Clauses of the 14th Amend. were the product and took their meaning, application, and significance from the abolitionist movement, a popular and primarily lay movements, which was moral, ethical, religious, and revivalist rather than legal in character.  The Amend. to them was a “meeting ground of constitutional and natural rights,” protecting “natural and inherent rights of all men.”

i. Under this interpretation, the Amend. intended to include the entire Bill of Rights and a great deal more—the whole spectrum of rights embraced in such phrases as “natural rights,” “fundamental rights,” “the rights of man,” “God-given rights” and so forth and in such documents as the Declaration of Independence, the Preamble to the Constitution, and the Bill of Rights.
e. Rejecting the Abolitionist Construction: J. Miller argues that the Framers could not have intended to restructure the American federal system in order to provide federal protection for civil rights.

i. However, E. Corwin notes: The debates in Congress on the amendment leave one in little doubt of the intention of its framers to national civil liberty in the US, primarily for the benefit of the freedom, but incidentally for the benefit of all.  This would be done by converting State citizenship and its privileges and immunities into privileges and immunities of national citizenship.
1. Then by section 5, of the amend., which empowers Congress to enforce its other provisions by “appropriate legislation,” that body would be made the ultimate authority in delimiting the entire sphere of private rights in relation to the powers of the States, leaving to the Supreme Court an intermediate role in this respect.

ii. J. Fox argues that Miller wrongly relegated the fundamental privileges of citizenship, which were extensively discussed by the drafters of the amend. and subsequent Congresses, to state privileges and immunities.  In doing so, limited the ongoing congressional debate over specific definitions of the Clause in the context of the enforcement powers under §5.
1. Contrary to modern Supreme Court interpretation, the original intent was that Congress had power under §5 to determine some of the content of the privileges and immunities of national citizenship.

f. Constitutionalizing Civil Rights: R. Berger argues that the three Clauses of §1 of the Amend. were all facets of the single concern to prohibit discrimination against freemen in regard to a limited range of fundamental rights reflected in the 1866 Civil Rights Act.

i. The substantive rights were identified by the privileges and immunities Clause; the equal protection was to bar legislative discrimination with respect to those rights; and the judicial machinery to secure them was to be supplied by nondiscriminatory due process of the several states.

1. The substantive rights included only (1) personal security; (2) freedom to move about; and (3) ownership and disposition of property.  The incidental rights necessary for safeguarding these rights were enumerated in the 1866 Civil Rights Act which defined the outer limits of the 14th Amend. privileges and immunities.

ii. Critics of this argument point out that this is an oversimplified view of the complexity of motivations that underlie the ambiguous provisions of the 14th Amend.  Even if the Privileges or Immunities Clause was meant to constitutionalize the rights enumerated in the 1866 Civil Rights Act, this does not necessarily mean that the Amend. was so limited, since it does not enumerate specific rights as does the Civil Rights Act.
1. If the rights of United States citizenship are the natural rights to life, liberty, and property, as repeatedly stated by the framers, then the rights specified in §1 of the Civil Rights Act do not compromise the entire corpus of the rights of US citizens.

g. Judicial view: C.J. Warren suggested in Brown I, that the history of the 14th Amend. is “at best, inconclusive.”  J. Brennan (concurring and dissenting in Ore. v. Mitchell) concluded that the “record left by the framers of the 14th Amend. is thus too vague and imprecise,” and the Amend. therefore remain “capable of being interpreted by future generations in accordance with the vision and needs of those generations.”

5) Natural Rights

a. Begins with the Declaration of Independence, which proceeds from the premise that it is a “self-evident truth” that “all men are created equal” and endowed with God-given, inalienable rights to life, liberty and the pursuit of happiness.

i. It has been suggested that the law of nature is nothing more or less than the population conception of justice and right.  Jefferson’s use of it as a justification for revolution is less troublesome than its use by J. Chase as a basis for judicial review.

b. In Calder v. Bull (1798) J. Chase commented that “the obligation of a law in governments established on express compact, and on republican principles, must be determined by the nature of the power, on which it is founded” (involving the validity of a Conn. law overturning a probate court decree and granting a new hearing was attacked as an ex post facto law).
i. On the contrary, J. Iredell wrote separately to express his view that in the absence of any constitutional restraints the Court did not have the power to declare the law void, pointing out that the ideas of natural justice are not regulated by any fixed standard.
c. In Fletcher v. Peck (1810) the Court relied on natural law to declare state law unconstitutional because the legislative power is limited by both the general principles of our political institutions and the words of the Constitution (land title had been conveyed to innocent owners, state law rescinding the grant was deemed to unconstitutionally interfere with vested rights).

d. Economic rights: Doctrine of Vested Rights states that property right is fundamental and any law impairing vested rights is void.  Property was a natural right protected by the social compact.  This doctrine was used by the courts principally was a bulwark of economic property interests against state legislative intrusion.  Also from the 19th Cent. to 1937, the Court found that freedom to contract was a basic right under the liberty and property provisions of the due process Clause.

Due Process Meanings

· The due process principle derives from the Magna Carta, providing protection from the King, judiciary and the legislature.  There is serious question that either phrase was originally intended to provide a substantive, rather then a procedural, limitation on governmental power.
· What is the nature of the “liberty” protected by the Due Process Clause that would bind the states?  Does it incorporate the Bill of Rights and to what extent?

1) Total Incorporation
The Court, rejected total incorporation of the Bill of Rights as applicable to the states in Barron v. Baltimore.
a. “had the framers… intended [the Bill of Rights] to be limitations on the powers of the state governments, they would have imitated the framers of the original constitution, and have expressed that intention.”

b. “These amendments contain no expression indicating an intention to apply them to the state governments.”

2) Flexible Due Process (Independent Potency)
In the 1940s & 50s, a Court majority employed a flexible approach which viewed the Due Process Clause as having a meaning independent of the Bill of Rights.  The Court determined whether a proceeding was so unfair as to offend the fundamental standards of decency.
a. Independent Potency of the Due Process Clause of the 14th & 5th Amends.:
i. Standard of “whether they offend those canons of decency and fairness which express the notions of justice.”  From Adamson v. Cal. (1947) (upholding D’s conviction of murder challenging Cal. procedure providing that failure of D to testify can be considered).
ii. Consensus theory of what the majority of the states do to inform notions of due process.
1. Used in Jones v. Flowers to determine that the state needed to take additional reasonable steps to notify owner of tax sale.
3) Selective Incorporation
The Court has held that some, but not all, of the provisions of the Bill of Rights are incorporated by the Due Process Clause and thus made applicable to the states.  Moreover, the guarantees of the Due Process Clause are not limited to those rights in the Bill of Rights.
a. Standard of Incorporation:

i. Concept of Ordered Liberty
1. Covers only fundamental rights or rights that are necessary to a civilized society.

2. Announced in Palko v. Conn. (1937), J. Cardozo writing that some of the Bill of Rights are protected values because they are implicit in the concept of ordered liberty, i.e. freedom of expression, free exercise of religion, the right of peaceable assembly, and the right of one accused of crime to the benefit of counsel.
ii. Rooted in American Tradition or Justice

1. Asks if it is fundamental even though a fair & enlightened system of justice would be possible without the guarantee.  Duncan v. La. (1968).

b. Provisions Not Incorporated:  Most of the substantive & procedural guarantees of the Bill of Rights have been incorporated except, 2nd, 3rd, and 5th Amend. right to grand jury indictment and 7th Amend. right to trial by jury in civil cases, freedom from excessive bail, and requirements of a 12-person jury and of a unanimous verdict for conviction.
4) Full & Partial Incorporation
The Court has held that the incorporated rights applies against the states to the same extent and in the same manner as the Bill of Rights provision applies against the federal government.  However, later cases have narrowed the scope of certain Bill of Rights guarantees to accommodate state procedures.
PROCEDURAL DUE PROCESS
Guaranteed by the 5th and 14th Amends.  Remedies for procedural due process violations mandate that the gov’t change the processes used in dealing with persons by do not require any reform in the substantive rule itself.
1) Interest Invaded: Is there a deprivation of a significant life, liberty, or property interest so that the Due Process Clause applies?  The Court has only recognized due process as applying to benefits that are presently enjoyed.

a. Property:  the fact that an interest is important to an individual is inadequate to create “property: for due process purposes.  Property has been limited to interests recognized by the government (in existing rules or understandings that stem from state or federal law).  

i. For government benefits to constitute property, the person seeking due process must show some entitlement created by government.  Whether welfare is deemed a right or privilege, this is a significant property interest and due process must be afforded when benefits are terminated.

1. “Relevant constitutional restraints apply as much to the withdrawal of public assistance benefits as to disqualification for unemployment compensation; or to denial of a tax exemption; or to discharge from public employment.”  Goldberg v. Kelly (1970).

ii. A benefit is NOT a protected entitlement if government officials may grant or deny it in their discretion.  Castle Rock v. Gonzales (2005) (Scalia for the Ct. holding that there is no property interest or entitlement to enforcement of a restraining order), noted the barriers to enforcement constituting a property interest:
1. Lacks a monetary value

2. Alleged property interest arises incidentally, from a function routinely performed; not out of some new species of gov’t benefit or service.

3. An indirect and incidental result of the government’s enforcement action does not amount to a deprivation of any interest in life, liberty or property.

b. Liberty: broad concept including conditions of imprisonment, reputation, marriage, raising a family, working in common occupations of the communities, and other notions protected by substantive due process.

c. Deprivation: must be a deliberate act by the government rather than a negligent act, or private act.
2) Procedures Required:  The minimum procedures demanded by due process are notice and hearing.
a. Under the Matthews test, the Court considers three factors (Matthews v. Eldridge) (1976) (Ct. held that due process does not require a pre-termination hearing):

i. The severity of the harm to the litigant if the requested procedures are not granted

ii. The risk of error if the procedures are not afforded

iii. The administrative difficulty and cost of providing the added procedures.

b. Court has noted that Matthews is not an “all-embracing test for deciding due process claims.”  Dusenbery v. US (2002) (using “a more straightforward test of reasonableness under the circumstances” in holding that notice of forfeiture sent by certified mail to federal prison where claimant was incarcerated satisfied procedural due process.).

c. Court held that public employees do not have to accept the “bitter with the sweet,” overruling a prevailing view that a public employee can be discharge without a hearing.  Cleveland Bd. of Educ. v. Loudermill (overruling Arnett v. Kennedy).

i. Property is not defined by procedures provided for its deprivation.  The right to due process is conferred by the Constitution.  While the legislature may elect not to confer a property interest in public employment, it may not constitutionally authorize the deprivation of such an interest, once conferred, without appropriate procedural safeguards.

d. Court used consensus theory of due process in deciding what kind of notice is sufficient in Jones v. Flowers.
SUBSTANTIVE DUE PROCESS
Economic Substantive Due Process
· The Court initially rejected the first attempts to use the due process Clause to protect economic rights from government interference.  “Under no construction of [the Due Process] Clause, or any that we deem admissible, can the restraint imposed by the government 
· Slaughter House Cases (1873): Ct. expressly rejected butchers’ substantive due process claim challenging La. law that granted a private company a 25-yr monopoly.  Ct. stated that the Due Process Clause could not be used to safeguard a right to practice a trade or profession from arbitrary government interference.
· J. Field & Bradley dissented, interpreting the Due Process Clause as limiting the ability of states to adopt arbitrary laws, especially ones that interfered with natural rights.  “This right to choose one’s calling is an essential part of that liberty which is the government’s object to protect; and a calling when chosen, is a man’s property and right.”

· The justices interpreted “liberty” and “property” in the Due Process Clause as protecting a right to practice a trade or profession.

· Rise: Prior to the New Deal, the Court used the Due Process Clauses of the 5th & 14th Amend. to invalidate a variety of federal and state social and economic laws as arbitrary interferences with the freedom to contract protected by the Due Process guarantees of liberty and property.  

·  “In mere private contracts, relating to matters in which the public has no interest, what is reasonable must be ascertained judicially… because the legislature has no control over such contract.”  Munn v. Illin. (1877) (Ct. dicta).

· Ct. held that prohibiting a person from making a contract with an out-of-state company was a violation of the individual’s right to contract protected by the 14th Amend.  Allgeyer v. La. (1897).

· “The right to purchase or sell labor is part of the liberty protected by [the 14th] amendment, unless there are circumstances which exclude that right.”  Lochner v. NY (1905) (Ct. invalidated state law regulation maximum hours of employment.).

· Question is whether this is a fair, reasonable, and appropriate exercise of the police power of the state or is it an unreasonably, unnecessary, and arbitrary interference with the right of the individual to his personal liberty?

· The act must have a more direct relation, as a means to an end and the end itself must be appropriate and legitimate, before an act can be held to be valid which interferes with the general right of an individual to be free in his person and in his power to contract in relation to his own labor.

· J. Holmes dissenting, “a constitution is not intended to embody a particular economic theory.”

· Suggested that the Ct. failed to see that freedom could be limited by centers of economic power—the corporation as well as by gov’t.

· Criticism that the Ct. read an economic theory of laissez-faire that was not there.  

· Court struck down a federal law which made it a criminal offense for an interstate carrier to discharge an employee because of his membership in a labor union.  Adair v. US (1908).
· Court invalidated a minimum wage law for women, recognizing that freedom of contract is the general rule and restraint the exception.  Adkins v. Children’s Hospital (1923).

· Decline: In the face of rising adverse public reaction to judicial invalidation of the New Deal, the doctrine of economic substantive due process began to ebb. 

· Neither property rights not contract rights are absolute.  Equally fundamental with the private right is that of the public to regulate it in the common interest.  The 5th amend., in the field of federal activity, and the 14th amend., as respects to state action, do not prohibit governmental regulation for the public welfare.  Nebbia v. NY (1934) (Ct. upheld state legislation setting milk prices for the purpose of stabilizing the market and broadens exception for regulation of business affected with public interest).
· The guarantee of due process demands only that the law shall not be unreasonable, arbitrary or capricious, and that the means selected shall have a real and substantial relation to the object sought to be attained.
· So far as the requirement of due process is concerned, and in the absence of other constitutional restriction, a state is free to adopt whatever economic policy may reasonably be deemed to promote public welfare, and to enforce that policy by legislation adapted to its purpose.

· Rational basis standard of review: If the laws passed are seen to have a reasonable relation to a proper legislative purpose, and are neither arbitrary nor discriminatory, the requirements of due process are satisfied.

· With Nebbia, the Court began a march that was to end with total judicial abdication.
· Substantive change came when the Court announced that “Liberty under the Constitution is thus necessarily subject to the restraints of due process, and regulation which is reasonable in relation to its subject and is adopted in the interests of the community is due process.”  W. Coast Hotel Co. v. Parish (1937) (overruling Adkins and noting that “the community may direct its law-making power to correct the abuse which springs from our selfish disregard of the public interest.”).
· Subsequently, the Court declared “it is not longer open to question that the fixing of a minimum wage is within the legislative power and that the bare fact of its exercise is not a denial of due process.”  US v. Darby (upholding standards of the Fair Labor Standards Act).

· Deferential approach taken in upholding statutes forbidding discrimination against nonunion employees (Lincoln Fed. Labor Union v. NW Iron & Metal), and debt-adjusting (Ferguson v. Skrupa).  “Under the system of government created by our Constitution, it is up to legislatures, not courts, to decide on the wisdom and utility of legislation.”
· Current approach the Court uses to judge the validity of economic regulation set forth in US v. Carolene Prods. (1938):  For regulatory legislation affecting ordinary commercial transaction is not to be pronounced unconstitutional unless in the light of the facts made known or generally assumed it is of such character as to preclude the assumption that it rests upon some rational basis within the knowledge and experience of the legislators.
· The burden is on the challenging party to establish that the law has no rational relation to a permissible governmental purpose.

· There may be a narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within specific prohibition of the Constitution, such as those of the first ten amendments.  There is also the possibility of “more exacting judicial scrutiny” when legislation negatively impacted the political process itself of affected discrete and insular minorities.  J. Stone at fn 4.
Modern Substantive Due Process: Non-Fundamental Rights
· Rational basis review: Today, social and economic regulatory and tax legislation which does not interfere with fundamental rights will not be closely scrutinized by the federal courts.  If there is any rational basis that the legislature might have had for concluding that the legislation would further permissible legislative objectives, it will be sustained.

· The law must not be arbitrary or irrational and will be presumed to be constitutional.

· The challenging party had the burden of proof, which is essentially insurmountable and no economic legislation has been held to be unconstitutional by the Court.

· Apply the standard: When examining a statute under the Due Process Clause, if there is no basis for invoking a stricter standard of review, the rationality test should be adopted:
deference to legislative policy judgments
1) ascertain the objective of the law (a court will not probe for the true purpose of the law)

a. for state laws, permissible police power objectives will suffice.

2) identify the means used by the state to achieve the objective

3) examine the rationality of the means for achieving the objective by reviewing the relevant facts

a. if there are facts that would sustain the law, courts will generally assume the legislation was based on those facts
Substantive Due Process: Fundamental Rights
· Strict scrutiny review: When legislation intrudes on “fundamental rights” applicable to the states through the due process guarantee, a more demanding standard of review is adopted.  The government must demonstrate that the legislation is narrowly tailored or necessary to further a compelling state interest.  

· This requires a much more specific showing:
· that the means are reasonable,

· of urgent state interest

· narrow tailoring (if the law is not precisely drawn, it can be held to be unconstitutionally overbroad)

· The burden of justification is on the government.

· Applicability: While a strict scrutiny is used for all express rights, the Court has also applied the more demanding standard to rights that are not expressly enumerated.  

· In some cases, the rights are implied from the express rights, e.g. rights of association and belief implied from the 1st Amend.  

· In other instances, the judicial determination of whether a fundamental right is significantly burdened reflects considerations such as tradition, contemporary morals, precedent and analogy, logic and reason, or the consequences of the law for the individual (as applied analysis).

· When the Court declines to fashion a separate “fundamental right” but determines whether the government regulation substantially burdens a significant liberty interest guaranteed by the Due Process Clause.  

· The Court may avoid use of strict scrutiny, but adopts a “continuum” approach reflecting the reasoning “that certain interests require particularly careful scrutiny of the state needs asserted to justify their abridgement.”  Poe v. Ullman (1961) (Harlan dissenting).

· The Court balances the government interest in regulating the conduct against the burden on protected liberty, resulting in an intermediate level of scrutiny.

Contraception
· Court found that specific guarantees in the Bill of Rights (1st, 3rd, 4th, 5th, and 9th Amends.) have penumbras that create a “zones of privacy.”  “We deal with a right of privacy older than the Bill of Rights.”  It is an impermissible intrusion on the right of association protecting the marital relationship.  Griswold v. Conn. (1965) (Dr. was charged with distributing contraception to married persons).
· J. Goldberg’s concurrence stated: Judges must look to the traditions and collective conscience of our people to determine whether a principle is so rooted there as to be ranked as fundamental.  Liberty also gains content from the emanations of specific constitutional guarantees and from experience with the requirements of a free society.

· Also looked to the 9th Amend. as protecting additional fundamental rights not enumerated.
· Still has modern force.

· J. Harlan’s concurrence uses the inquiry of whether the statute infringes “because the enactment violated basic values implicit in the concept of ordered liberty.”  This inquiry does not depend on the Bill of Rights, though may be informed by it.  

· Does not find that the ban on contraception for married couples further State’s ban on illicit sexual relationships.

· Built on his dissent in Poe v. Ullman: Due process has not been reduced to any formula; its content cannot be determined by reference to any code…. Inasmuch as context is not one of words, but of history and purposes, the full scope of the liberty guaranteed by the Due Process Clause cannot be found in or limited by the precise terms of the specific guarantees elsewhere provided in the Constitution…. It is a rational continuum which, broadly speaking, includes a freedom from all substantial arbitrary impositions and purposeless restraints, and which also recognizes, what a reasonable and sensitive judgment must, that certain interests require particularly careful scrutiny of the state needs asserted to justify their abridgement.

· J. Black dissenting, is skeptical of how the Court should determine which traditions are rooted in the collective conscience of our people and argues that “government has a right to invade [an individual’s privacy] unless prohibited by some specific constitutional provision.”

· J. Stewart dissenting, finds “no such general right of privacy in the Bill of Rights, in any other part of the Constitution, or in any case ever before decided by this Court.”

· Notes & Critics on Due Process interpretation:

· Case can be understood as a spatial and decisional privacy rights as well as access to information. 
· It has been suggested that what emerges here is a modified “natural law” yielding a body of rights whose content is suggested by specific constitutional provisions but whose scope and content are not restricted to, or by, the enumerated rights.  [Not grounded on Due Process, according to Scalia, dissenting in Lawrence.]
· P. Kauper: The problem with the breadth of J. Douglas’ interpretivism (view that legal rights and duties are determined through interpretation of practice sensitive to the values that practice serves, or ascertaining original intent or purpose) results from the fact that in extending the periphery, and in finding rights derived from the total scheme of the Bill of Rights, the Court in Griswold is applying the essentially the same processes as that used in the fundamental rights approach, but dignifying it with a different name creating the illusion of greater objectivity.

· Notwithstanding J. Douglas’ protestations, Griswold marked a significant revival of natural rights thinking, whatever the formal argument employed by the majority.

· W. Beaney suggests that J. Douglas’ opinion wishes to avoid the “natural law” principle which involves selecting rights includable in the Due Process Clause of the 14th Amend.—a process he and J. Black had sought to avoid by demanding full incorporation of the Bill of Rights. 
· At the same time, he wants to circumvent the limitations posed by Black’s insistence that only those rights specified in the Bill of Rights or other provisions of the Constitution are protected.  What results is a modified “natural law” yielding a body of rights whose content is suggested by specific constitutional provisions by whose scope and content are not restricted to, or by, the enumerated rights.

· J. Ely finds support in the Constitution for “representation-reinforcing” values which justify active judicial intervention in “ensuring broad participation in the process and distributions of government.”  The Constitution is a process of government, not a governing ideology.
· R. Posner: A court is supposed to be tethered to authoritative texts, such as constitutional and statutory provisions, and to previous judicial decisions; a legislature is not—it can roam free.  But the Supreme Court, when it is deciding constitutional cases, is political in the sense of having and exercising discretionary power as capacious as the legislatures.  It cannot abdicate that power, for there is nothing on which to draw to decide constitutional cases of any novelty other than discretionary judgment…. Such cases occupy a broad open area where the conventional legal materials of decision run out and the Justices, deprived of those crutches, have to make a discretionary call.
· C. Sunstein’s theory of procedural minimalism: in the most difficult and controversial domains, the Court tends to choose relatively narrow and unambitious grounds; it proceeds by building cautiously on precedent, in the fashion of common law courts.
· The 9th Amend.:  The Court has generally interpreted the 9th Amend. in a manner that denies it any role in the constitutional structure.

· It is open-textured enough to support almost anything one might wish to argue.

· It may be that it is an anti-preemption provision, indicating that the enumeration of constitutionally protected rights is not intended to occupy the field and thereby preclude state-created supplementary rights that are not grounded in specific textual provisions.  So construed, the 9th Amend. would not authorize the judiciary to recognize the new federally protected constitutional rights.
· Similarly, it may be designed to clarify that the enumerated rights is not intended to be an exhaustive list of legally recognized rights.

· It has also been suggested that the framers contemplated the existence of rights above and beyond those enumerated in the Bill of Rights, which are based on natural law.

· Marital and Familial Privacy: The privacy recognized in Griswold may be seen as flowing from the traditional values associated with marital rights and the bundle of rights associated with home, family and marriage—rights supported by precedent, history, and common understanding.
· It has been stated that whatever the constitutional right of privacy may mean in other contexts, the main object of constitutional protection in Griswold was the marital relationship.

· Right to be left alone: The privacy discussion emphasized the home as a critical locus of privacy and the realm of beliefs and thoughts as essential parts of the “right to be left alone.”  Stanley v. Ga. (1969) (Ct. struck down a conviction based on possession of obscene materials in one’s home, citing the 1st Amend. and right to privacy).

· Court also provided this right to unmarried individuals in Eisenstadt v. Baird (1972) (invalidating Mass. law prohibiting distribution of contraception to unmarried persons despite allowing access to married people on the basis of equal protection grounds).  
· “If the right of privacy means anything, it is the rights of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.”
Abortion
· Court extended the right of privacy to include the decision to terminate a pregnancy, but this right is not unqualified and must be considered against important state interests in regulation.  Roe v. Wade (1973) (invalidating Tx. laws making it a crime to procure an abortion except to save the life of the mother).
· The Court used a trimester analysis whereby the state only has a compelling interest in the health of the mother after the first trimester and can regulate abortion reasonably related to the preservation and protection of maternal health.
· Prior to this point, the physician and patient are free to determine whether to terminate the pregnancy, without regulation by the state.

· With respect to the state’s interest in potential life, the compelling point is at viability and the state can proscribe abortion during that period, except when it is necessary to preserve the life or health of the mother.

· The state is free to place increasing restrictions on abortion as the period of pregnancy lengthens, so long as those restrictions are tailored to the recognized state interests.
· J. Douglas concurring, indicates his support for privacy rights to be retained by the people (per 9th Amend.) and that this is a fundamental decisional right, along with decisions regarding marriage, divorce, procreation, and education and upbringing of children.  Additionally, this right to chose an abortion is based in the freedom from bodily restraint.

· J. Stewart concurring that the decision can be rationally understood only as a holding that the Conn. statute substantively invaded the “liberty” that is protected by the Due Process Clause because precedents indicate that freedom of personal choice in matters of marriage and family life is one of the liberties protected by the Clause.

· His concurrence reflects the tension between adhering to precedence and going in a new direction.

· J. White (with Rehnquist) dissenting, finds nothing in the language or history of the Constitution to support Court’s announcement of a new constitutional right for pregnant mothers and that the issue is best left to the people and the political process.
· J. Rehnquist dissenting, does not find a fundamental right to abortion.  Recognizing that there is a liberty interest for a woman to control her own body, due process and rational basis are required but no more. 
· Note & Criticisms:
· Another approach to the abortion question is to link “bodily integrity” with a concept of “personhood.”  Because bodily integrity is necessary for the formation of selfhood, it is essential that law recognize women’s subjectivity in its construction of women’s procreative lives.

· J. Ely: What is frightening about Roe is that this super-protected right of the women to choose is not inferable from the language of the Constitution, the framers’ thinking respecting the specific problem in issue, any general value derivable from the provision they included, or the nation’s governmental structure.  

· The rigid trimester framework becomes the focus of dissenting opinions in post-Roe cases.  It can be argued that a person might accept Griswold, yet still condemn Roe as an aberration of judicial legislation.

· Roe indicates the need for a compelling reason in order to invade a fundamental right, but it does not account for why such a standard is appropriate nor does it indicate why it has not been satisfied.
· Later, the Court rejects the trimester framework, but reaffirms the essential holding in Roe, based on the strong liberty interests involved, which the Court claims are, Planned Parenthood v. Casey (1992) (using stare decisis and concerns of institutional integrity to base its reaffirmation):
1) The right of the woman to choose to have an abortion before viability and to obtain it without undue burden from the state.

a. Before viability, the state’s interests are not strong enough to support a prohibition of abortion or the imposition of a substantial obstacle to the woman’s effective right to elect the procedure.

b. The fact that a law which serves a valid purpose, not designed to strike at the right itself, has the incidental effect of making it more difficult or more expensive to procure an abortion cannot be enough to invalidate it.

c. Unless there is a substantial obstacle to her right to choose, a state measure designed to persuade her to choose childbirth over abortion will be upheld if reasonably related to that goal.

d. An undue burden exists if its purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.

2) The state has the power to restrict abortions after fetal viability, if the law contains exceptions for pregnancies which endanger a woman’s life or health.

3) The state has legitimate interests from the outset of pregnancy in protecting the health of the woman and the life of the fetus that may become a child.
a. 24-hour waiting period in order to enable the woman to give informed consent is not a substantial obstacle to obtaining an abortion.
b. Spousal notification and consent is likely to prevent a significant number of women from obtaining an abortion, and hence, is invalid.  State may not give to a man the kind of dominion over his wife that parents exercise over their children.
c. State may require a minor seeking an abortion to obtain parental consent, provided that there is an adequate judicial bypass procedure.
d. Recordkeeping & reporting requirements of the physician, facility, woman’s age, number of prior pregnancies, prior abortions, medical condition or reason for abortion, fetal weight, and woman’s age & marital status are valid, but must be confidential.  But a reporting provision that requires spousal notification is not.
· J. Stevens concurring & dissenting finds that it is unclear when the state’s interest (which must be secular) outweighs the woman’s interest in personal liberty.  Also finds that the state persuading the woman and the 24-hr waiting period are invalid since they interfere with decisional autonomy.
· J. Blackmun concurring and dissenting, believes that the right of reproductive choice is entitled to full protection, that the regulations impose an unconstitutional burden and would apply strict scrutiny.

· Roe’s trimester framework is more administrable and less manipulable than the “undue burden” standard.

· J. Rehnquist dissenting (with White, Scalia, Thomas) found that a woman’s decision to terminate her pregnancy is not a fundamental right nor is it a deeply rooted tradition.
· Precedent indicates that liberty includes a right to marry, to procreate, and to use contraceptive, but does not indicate a right to privacy.  Roe was incorrectly based on this.  Abortion is not deeply rooted in history or tradition.

· The “undue burden” standard is created largely would of whole cloth and not built to last.
· A woman’s interest in having an abortion is a form of liberty protected by the Due Process Clause, but States may regulate abortion procedures in was rationally related to a legitimate state interest.
· J. Scalia dissenting (with Rehnquist, White, Thomas) stated that this whole issue should be decided by the political process not by the judiciary.  The Constitution is silent on this issue and longstanding traditions of American society have permitted it to be legally proscribed.  He also attacks the new standard as lacking unprincipled and doubtful in application.
· State regulation of 2nd trimester abortions for health and safety reasons must also provide for the mother’s health.  Stenberg v. Carhart (2000) (5-4 invalidating statute prohibiting partial-birth abortions at any stage of pregnancy unless it is necessary to save the life of the mother).  Currently only 4 of the 5 justice majority are on the court.
· By virtually banning one procedure even though it may be the less risky option, the state imposes a significant health risk on women.

· The statute used broad language that could be read to ban the most commonly used method of 2nd trimester abortions, thereby chilling potential abortion providers.

· J. Rehnquist, Thomas and Kennedy (who was part of the joint opinion in Casey) dissented on the grounds that Casey should be read as authorizing states to regulate abortion practices for the purpose of promoting state interests related to the practice of medicine.

· J. Kennedy stated that “the Court’s holding contradicts Casey’s assurance that the State’s constitutional position in the realm of promoting respect for life is more than marginal.”
· J. Scalia dissenting, found the notion that the Constitution prohibits states from banning a brutal means of eliminating half-born posterity as “quite simply absurd.”

· Minors: Even though a minor’s reproductive rights are protected, the Court has recognized the greater state interest in protecting immature minors and has applied a less stringent standard of review and allowing greater state regulation.  However, the state may not restrict access to abortions that are medically necessary.
· Generally, parental notification or parental consent can be required if there is a provision for a judge to grant permission for the abortion where the minor has demonstrated sufficient maturity or it is in her best interest.
· States have the right to require parental involvement when a minor considers terminating her pregnancy because of their strong and legitimate interest in the welfare of their young citizens (but the state cannot restrict abortions if there is a medical emergency).  Ayotte v. Planned Parenthood of New England (2006) (Ct. chose not to revisit its abortion precedents and instead held that if enforcing a parental notification statute that regulates access to abortions would be unconstitutional in medical emergencies, invalidating the statute entirely is not always necessarily or justified).
· Government funding: The abortion right is not significantly burdened if government fails to make the right effective by funding abortions even for those dependent on government aid.  Maher v. Roe (1977).  There is no affirmative right to government aid.
· Prohibiting public funding for certain medically-necessary abortions does not violate the Due Process, Equal Protection or Establishment Clauses.  Harris v. McRae (1980) (While government may not place obstacles in the path of a woman’s exercise of her freedom of choice, it need not remove those obstacles it did not create.).
· State may prohibit public employees and facilities from being used for facilitating abortions not necessary to save the life of the mother.  Webster v. Reproductive Health Servs. (1989).
Marital and Familial Rights
· The Court has found that the institutions of marriage and family life are deeply rooted in our nation’s history and traditions.  Marriage was characterized as “one of the basic civil rights of man, fundamental to our very existence and survival.”  Similarly, the Court has accepted that a parent has a fundamental right in the care, custody, and control of children. 
· Standard of review: A more stringent standard of review is appropriate when these rights are significantly burdened.

· But not all relationships and associations are within the “marriage” and “family life” and “parental rights” that are protected by Due Process liberty.  The claimed interest may be defined by the Court in such a way that it does not quality for constitutional protection.
· The effect of constitutional law in the domestic lifestyle area is potentially 
· When government intrudes on choices concerning family living arrangements, the Court must examine carefully the importance of the governments interests advanced and the extent to which they are served by the challenged regulation.  Moore v. E. Cleveland (1977) (invalidated city ordinance that allowed only members of a single family to live together using historic traditions). 
· Standard of review: intermediate standard requires states to do more than give a rational relation; does not call it a fundamental right.
· Decisions concerning child rearing, which Meyers, Pierce and other cases have recognized as entitled to constitutional protection, long have been shared with grandparents or other relatives who occupy the same household—indeed who may take on major responsibility for the rearing of the children.  Moore v. E. Cleveland.
· “But unless we close our eyes to the basic reasons why certain rights associated with the family have been accorded shelter under the 14th Amend.’s Due Process Clause, we cannot avoid applying the force and rationale of these precedents to the family choice involved in this case.”

· Appropriate limits on substantive due process come from… respect for the teachings of history and solid recognition of the basic values that underlie our society.

· It is through the family that we inculcate and pass down many of our most cherished values, moral and cultural.

· In a fn, J. Powell responding to the White’s dissent, which is based on finding it “implicit in ordered liberty”: an approach grounded in history imposes on the judiciary that are more meaningful than any based on the abstract formula taken from Palko v. Conn. and apparently suggested as an alternative.

· Burger dissenting because litigant should use the administrative remedies.

· Stewart (with Rehnquist) dissenting on the grounds that the asserted interest in sharing housing with relatives is not a personal interest deemed to be implicit in the concept of ordered liberty.  To equate this with the fundamental decisions to marry and to bear and raise children is to extend the limited substantive contours of the Due Process Clause beyond recognition.

· White dissenting, finds that Due Process Clause protect only those rights implicit in the concept of ordered liberty and the interest in residing with more than one set of grandchildren is one that “neither liberty nor justice would exist if it were sacrificed.”  Basing Due Process on deeply rooted traditions of the country is debatable and broaden the horizons of the Clause.

· Note: The court in Moore saw the case as a dispute between family and state rather than a dispute among citizens about the meaning of “family.”

· Court upheld ordinance that zoned for “single family dwellings,” with family defined as related persons by blood, adoption of marriage, and characterized it as anti-commune zoning ordinance as social and economic legislation deserving judicial deference, rather than take issue with the definition of family.  Village of Belle Terre v. Boraas (1974) (applying rational basis).
· Court upheld the fundamental right of parents to make decisions concerning the care, custody, and control of their children and, in a plurality opinion, struck down a Wash. state statute providing for any person to petition the court for visitation rights when it may serve the best interest of the child.  Troxel v. Granville (2000) (J. O’Connor, for the plurality; grandparents sought and granted more visitation even though mother did not deny it, only desired to reduce it).
· Plurality found the statute breathtakingly broad, as applied, exceeded the bounds of the Due Process Clause by unduly interfering with the constitutionally protected right of a parent to raise his or her child. 
· The problem here is not that the Washington Superior Court intervened, but that when it did so, gave no special weight to the traditional presumption that a fit parent will act in the best interest of his or her child.

· J. Thomas, concurring, recognized “a fundamental right of parents to direct the upbringing of their children” and would apply strict scrutiny “to infringements of fundamental rights.”

· J. Souter, concurring, also accepted a this as a fundamental right, but found the statute was facially overbroad and unconstitutional.

· J. Scalia, dissenting, did not find a fundamental right as it is absent from the Constitution and that the judiciary lacks the authority to deny the legal effect to laws infringing on unenumerated rights.
· Critics claim that the line the Court is attempting to walk between the preservation of parental rights and the recognition of nonparental claims is untenable.  The Court is trying to have it both ways.

Sodomy
· Prior precedent in Bowers v. Hardwick (1986) J. White, stated that there was no constitutional right of homosexuals to engage in sodomy.  (upholding Ga. statute criminalizing sodomy for either gender).
· Right is not found in either “fundamental liberties that are implicit in the concept of ordered liberty” or in liberties “deeply rooted in the Nation’s history.”  Rather, prohibiting this conduct has historic roots in all 50 states.

· J. Blackmun dissented and argued that this was not about homosexual activity, but about the right to be left alone, which included personal/decisional privacy and spatial privacy, both of which extend to homosexual sodomy.
· J. Stevens dissented, framing the issue as an unequal application of the law and reasoned that a general ban on sodomy involves the essential liberty to engage in private, non-reproductive, intimate social conduct, even between married heterosexuals, and the state has not justified a selective application of the law.

· Stevens’ dissent becomes strongly influential on the Court’s opinion in Lawrence v. Tex.
· The Court, via Kennedy, overrules Bowers in Lawrence v. Tex. (2003) by reexamining Griswold and its line of cases, which indicate a right to make certain decisions regarding sexual conduct that extends beyond the marital relationship.  The Court explicitly stated it failed to appreciate the extent of liberty at stake in Bowers (and re-frames the issue to overrule it).
· Standard of review:  The Court does not indicate what kind of review is being used, though it might be considered “particularly careful scrutiny” or a rationality test.  There has been no showing that in this country the governmental interest in circumscribing personal choice is somehow more legitimate or urgent.  The law does not further a legitimate state purpose which can justify its intrusion into the personal and private life of the individual.

· Adults may choose to enter upon this relationship in the confines of their homes and private lives and still retain their dignity as free persons.  Sexuality is part of a personal bond.  The liberty protected by the Constitution allows homosexual persons the right to make this choice.
· Planned Parenthood v. Casey stated: These matters, involving the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by the 14th Amend.  At the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life.  Persons in a homosexual relationship may seek autonomy for these purposes, just as heterosexual persons do.
· Stare decisis is inappropriate:
· Historic evidence relied on in Bowers was overstated and inaccurate.  Only recently did American laws target homosexuals (as people versus conduct).

· Modern laws and traditions show an “emerging awareness” that liberty gives substantial protection to adult persons in deciding how to conduct their private lives, citing MPC recommendation to discard criminal penalties for consensual sexual conduct, EU conventions invalidating similar laws, and the decrease in the number of states proscribing sodomy.

· The foundations of Bowers have sustained serious erosion from our recent decisions in Casey and Romer.  Moreover, Bowers causes uncertainty since the precedents before and after it contradict its central holding.

· Court explicitly does not address gay marriage of any formal recognition and does not address right to privacy (only liberty discussed).
· J. O’Connor concurring, would not overrule Bowers, but found the Tex. statute unconstitutional based on equal protection using a more searching form of rational basis review.  
· The law is not gender neutral, such that only homosexual sodomy is criminal, whereas heterosexual sodomy is not.  This discriminates based on homosexual status even though it outlaws the conduct, here the conduct is closely correlated with being homosexual.
· J. Scalia (with Rehnquist, Thomas) dissenting, would apply rational basis test and points out that while overruling the outcome of Bowers, the Court still has not found a fundamental right under the Due Process Clause for homosexual sodomy
· The Tex. law was rationally related to the legitimate state interest in furthering the belief of its citizens that certain forms of sexual behavior are immoral and unacceptable, analogizing to state laws against bigamy, same-sex marriage, adult incest, prostitution, masturbation, adultery, fornication, bestiality, and obscenity.

· J. Thomas dissenting, stated that it is not the role of the Court to resolve this, but that of the state legislature.

· Notes & Criticisms:

· C. Sunstein emphasizes the extent to which the Lochner Court posited the existence of a natural and prepolitical private sphere, one that served as a break on legislation.
· The problem with the Lochner Court was its reliance on common law and status quo baselines; the Court was unable to see the ways in which those baselines were implicated in, indeed a product of law.  Pointing out that “traditional” disapprobation of homosexual practice is itself a creature of law, Sunstein argues that Lochner’s invalidation of state legislation and Bower’s upholding of state legislation are virtually identical judicial decisions.

· A reasonable argument could be fashioned that Lochner’s protection of economic and property interests actually has a firmer grounding in history of the Constitution’s creation than the right recognized in Roe or asserted in Bowers.

· F. Michelman asserts a republican argument to be made that the individual asserting a right to engage in homosexual behavior is being denied “due citizenship.”

· Civic republican theory posits a belief in the subordination of private interests to the public good and that most men realized their humanity when they participated in public, communal life.

· It seems very likely that among the effects of an anti-sodomy law on persons for whom homosexuality is an aspect of identity is a denial or impairment of their citizenship, in the broad sense appropriate to modern republican constitutionalism: that of admission to full and effective participation in the various arenas of public life.  It also denies citizenship by violating privacy.

· Prof. Tribe criticizes O’Connor’s equal protection argument because if the Court had stopped short of holding that a ban on sodomy defined without regard to sex would be unconstitutional, then any state could freely prohibit or attach other negative consequences to the sexual intimacies to which homosexuals are distinctively drawn as long as it prohibited or similarly penalized the same acts when committed by opposite-sex couples.  The state would then be in a position to justify withholding employment, parenting, or other opportunities from those labeled homosexual, unless sexually inactive, may be assumed to engage in conduct that the state is entitled to discourage.
· Implications of the decision support same-sex marriage because the same reasoning can to support arguments that the state has substantive due process obligations to recognize such marriages.
Right to Personal Lifestyle Choices
· John Stuart Mills argues that interference with individual liberty of action can only be warranted when it is to prevent harm to others.
· Court declined to extend the privacy cases to police grooming regulations in Kelley v. Johnson (1976).
· Roe and Griswold were distinguished as involving “a substantial claim of infringement on the individual’s freedom of choice with respect to certain basic matters as procreation, marriage, and family life.”
· Although the citizenry at large may have a “liberty” interest in matters of personal appearance, the Court concluded that this was not determinative of the validity of such regulations for police officers.

· The choice of organization, dress, and equipment for law enforcement personnel is a decision entitled to the same sort of presumption of legislative validity as state choices designed to promote other claims within the cognizance of the state’s police power.  The regulation was deemed a rational means of pursuing government’s overall need for discipline, esprit de corps, and uniformity in its police force.

· J. Marshall (with Brennan) dissenting argued that not only were the liberty interests of the 14th Amend. implicated, but that no rational relationship existed between the challenged regulations and the identified state goals.

· The right in one’s personal appearance is inextricably bound up with the historically recognized right of every individual to the possession and control of his own person; and perhaps even more fundamentally, with the right to be let alone.

· Standard of Review: Rational basis—Whether the regulations should be enacted is so irrational that is may be branded arbitrary and therefore a deprivation of the officer’s liberty interest in freedom to choose his own hair style.

· Criticism: Conformity to custom seems insufficient to justify the limitation on individual choice.

Rights to Treatment and Protection
· Government generally has no affirmative constitutional duty to provide care and protection for individuals.  However, where the State exercises custody of an individual, the Due Process Clause imposes a duty on the government to assume some responsibility for that person’s care and well-being.
· Court found that the state cannot involuntarily confine patients who are not a threat to self or others.  O’Connor v. Donaldson (1975).  A finding of mental illness alone cannot justify a state locking up a person against his will and keeping him indefinitely in simple custodial confinement.
· Court ruled that an involuntarily committed individual has liberty interests in personal security and freedom from bodily restraint.  Hence the state must provide safe conditions of confinement and “minimally adequate of reasonable training” to ensure safety and freedom from undue restraint.  Youngberg v. Romeo (1982) (J. Powell for the Court, careful not to describe as liberty interests rather than fundamental rights since medical judgment is involved).

· However, when the State institutionalizes an individual who is thereafter wholly dependent on the State, it is conceded that a duty to provide certain services and care does exist, although a State has considerable discretion in determining the nature and scope of its responsibilities.
· When the State by the affirmative exercise of its power so restrains an individual’s liberty that it renders his unable to care for himself and at the same time fails to provide for his basic human needs, it transgresses the substantive limits on state action by the 8th Amend. and Due Process Clause.  Explained in DeShaney v. Winnebago.
· The affirmative duty to protect arises not from the State’s knowledge of the individual’s predicament or from its expression of intent to help him, but from the limitation which it has imposed on his freedom to act on his own behalf.

· There is no deprivation of the child’s “liberty” in violation of the due process guarantee when the State fails to protect the child from physical abuse.  DeShaney v. Winnebago Cty. Dept. of Soc. Servs. (1989) (C.J. Rehnquist for the Court; Soc. Servs. tried to protect the child from abusive father, but did not remove him from his father’s custody and the child subsequently suffered permanent brain damage).

· J. Brennan (with Marshall, Blackmun) dissenting, argued that government should be held responsible when it attempts to give aid to a private citizen by fails to follow through, particularly when that aid supplants private sources of aid.

· Note: The implication of a holding following the dissent would be to disincentivise any government aid.

· The State is not constitutionally responsible for failing to affirmatively protect private citizens from harm which arises from other sources.  DeShaney.
· The Due Process Clauses generally confer no affirmative right to governmental aid, even where such aid may be necessary to secure life, liberty, or property interests of which the government itself may not deprive the individual.  

· The Due Process Clause was intended to protect the people from the State, not to ensure that the State protected them from each other.

· The State played no part in the creation of the danger.  The State does not become the permanent guarantor of an individual’s safety by having once offered him shelter.
EQUAL PROTECTION
· The 14th Amend. provides that, “No State… shall deny to any person the equal protection of the laws.”  While there is no corresponding federal counterpart, unreasonable classifications by the federal government violate the 5th Amend. Due Process guarantee.
· Only when a classification is unreasonable, arbitrary and invidious does it violate Equal Protection.

· Reasonableness of a classification is dependent on:

· Basis of the classification

· Nature of the interests impaired by the classification 

· Government interests supporting the classification

Traditional Equal Protection
· Court traditionally grants a wide measure of discretion with respect to making classifications in enacting social and economic legislation.  

· As long as the classification set forth in the statute has some rational basis (i.e. it is rationally related to a permissible government interest), the Equal Protection Clause is not violated despite some inequality in the results.
· TEST: Is the classification rationally related to a legitimate government interest?  When a classification is challenged on the basis of the Equal Protection Clause, if any state of facts reasonably can be conceived to sustain the law, the existence of that state of facts at the time the law was enacted will be presumed.

· One who challenges a law has the burden of showing that the classification has no rational relationship to a permissible governmental purpose and is essentially arbitrary.

· This burden of proof has proven essentially insurmountable.

· If the classification has relation to the purpose for which it is made and does not contain the kind of discrimination against which the Equal Protection Clause affords protection, then it is valid.  Rwy. Express Agency v. NY (1949) (upholding NYC ban on advertising on trucks, allowing only the owner to advertise on his trucks, and that local authorities may well have concluded that those who advertise their own wares on their trucks do not pose the same kind of traffic problem in view of the nature or extent of the advertising which they use).

· It is not a requirement of Equal Protection that all evils of the same genus be eradicated or none at all.  Legislature is not required to solve the whole problem and can choose to solve parts of the problem.
· J. Jackson concurring, rejected the Court’s rationale since there was not even a pretense that traffic hazards posed by the two classes of truck advertising differed.
· Instead he urged that the legislature may have had the objective of curbing the nuisance posed by truck advertising and that legitimate objective would make the classification rational, the difference being acting in self-interest and acting for hire.

· He also pointed out that invalidating on the basis of Due Process makes the regulation completely invalid, whereas invalidating on the basis of Equal Protection only allows the legislature to expand the class being regulated.

· When local economic regulation is challenged solely as violating the Equal Protection Clause, the Court consistently defers to legislative determinations as to the desirability of particular statutory discrimination.  New Orleans v. Dukes (1976) (upholding local ordinance prohibiting pushcarts with a “grandfather Clause” exempting vendors who had been operating > 8yrs).
· The judiciary may not sit as a superlegislature to judge the wisdom or desirability of legislative policy determinations made in areas that neither affect fundamental rights nor proceeds along suspect lines; in the local economic sphere, it is only the invidious discrimination, the wholly arbitrary act, which cannot stand consistently with the 14th Amend.
Rationality With Bite: In some cases, the Court has indicated a willingness to utilize a somewhat more stringent approach in traditional review, which more closely approximates true ad hoc balancing to determine the reasonableness of the law.  This is usually the case when the Court rules for policy reasons.
· Means-end relationship: traditional equal protection requires that there be a rational relationship between the means selected and a permissible government purpose.

· In evaluating the reasonable of a classification under this standard, the courts frequently examines the means-end relationship in terms of “under-” and “over-” inclusiveness of the classification.

· Under-inclusion occurs when a state benefits or burdens persons in a manner that furthers a legitimate public purpose but does not confer this same benefit or place this same burden on others who are similarly situated.  Persons who should be covered under the law are excluded or exempted.

· Over-inclusion occurs when the classification includes not only those who are similarly situated, with respect to the purpose but others who are not so situated as well.

· Statute making an exception to a few vendors and prohibiting others was invalid because it was not rationally related to consumer protection.  Morey v. Doud (1957) (struck down state law regulating money orders, excepting USPS, AMEX, Postal Telegraph, and W. Union). 
· Court held that a Food Stamp Act provision, which generally excludes any household containing an individual who is unrelated to any other member of the household, violates Equal Protection because it does not rationally further any legitimate state objective.  USDA v. Moreno (1973).

· An Alaskan law distributing oil profits based on length of residence violates Equal Protection.  While the State may have an interest in encouraging residents to remain in the State, and in promoting prudent use of the State’s resources, these ends are not rationally furthered by distinguishing among past residents.  Rewarding citizens for past contributions is not a legitimate state purpose.  Zobel v. Williams (1982).

· A State may not constitutionally favor its own residents by taxing foreign corporations at a higher rate solely because of their residence.  Promotion of domestic businesses within the State by discriminating against foreign corporations is not a legitimate purpose under the Equal Protection Clause, nor is the encouragement of investment in State assets and governmental securities a legitimate purpose when furthered by discrimination.  Met Life v. Ward (1985) (invalidating a state preference tax with lower tax rates on domestic insurance companies).
· A tax assessment scheme resulting in gross disparity over a long period of time violates Equal Protection.  The government may reasonably seek to promote tax appraisal based on the true market valued of property, the law must provide for some seasonable attainment of a rough equality of similarly situated property owners.  Allegheny Pittsburgh Coal Co. v. County Com’n (1989) (invalidating policy that assess real property on the recent purchase price, but makes only minor modifications to assessments of properties not recently sold; while the state purported to treat all property uniformly in determining tax assessments, the county had engaged in intentional systematic underevaluation).

Some cases purporting to use rationality review to invalidate discriminatory laws appear to reflect judicial concern that the challenged law manifests prejudice or animus towards a particular group rather than legitimate government interests.
· A law making it more difficult for one class of citizens to seek legal protection is inconsistent with Equal Protection.  Romer v. Evans (1996) (invalidating Colo. state constitutional amend. prohibiting anti-discrimination laws for the protection of homosexuals in housing, employment, education, public accommodations and health and welfare services).

· A law that imposes a broad and undifferentiated disability on a single group which is inexplicable by anything but animus towards the class it affects fails even rationality review.

Suspect Classification: Strict Scrutiny
· When a law employs a suspect classification or significantly burdens the exercise of a fundamental right, the Court strictly scrutinizes the relation of the classification to the governmental purpose.
· TEST: 1) The challenger must prove that the discrimination was purposeful, either overtly or covertly.  2) The burden is on the government to demonstrate that the classification is necessary to achieve a compelling state interest.  The ordinary presumption of constitutionality no longer applies.

· While discriminatory impact or effect may be evidence of discriminatory purpose it is usually not sufficient in itself to prove discriminatory purpose.  

· If a decision is motivated in part by discriminatory purpose, the State may avoid strict scrutiny if it proved that it would have reached the same decision regardless of the discriminatory purpose.

· There must not be a less burdensome alternative available for achieving the government objective. 

· If it is shown that the purpose of the administrators is to classify on a suspect basis, the government must show that the classification is necessary in order to achieve a compelling state interest.

· Laws can also be challenged as applied.  Even if the law is neutral, it may be administered or enforced in a discriminatory fashion.
· Criteria of Suspectness: Factors that have been considered in labeling a classification suspect: (1) the historic purpose of the Equal Protection Clause; (2) a history of pervasive discrimination against the class; (3) the stigmatizing effect of classification (“caste” legislation); (4) classification based on an immutable status or condition which a person cannot control; (5) discrimination against a politically insular minority.

· Race & National Origin are suspect classes because the very purpose of the 14th Amend. was to prevent legal discrimination against racial minorities.  There is seldom any justification for classification that discriminates against a racial minority, which involves an immutable condition and a group that may be not have been able to protect their interest through the political process.
· Criticism: The special treatment afforded racial classification are justified on grounds of judicial protection of “discrete and insular minorities” who are denied effective representation though the political process.  However, the mere fact that a group loses in the political marketplace does not mean the representative system of government is malfunctioning.  If racial minorities actively participate in the political process, would the basis for heightened review of racial classifications be eliminated?

· O. Fiss argues for invoking Equal Protection against government action which aggregates the subordinate position of a specially disadvantaged group and that law should reform institutions and practices that enforce the secondary social status of historically oppressed groups.

· Equal Protection demands that racial classifications, especially in criminal statutes, be subjected to the “most rigid scrutiny,” and if there are ever to be upheld, they must be shown to be necessary to the accomplishment of some permissible state objective, independent of the racial discrimination which the 14th Amend. sought to eliminate.  Loving v. Va. (1967) (invalidating anti-miscegenation law because there was no legitimate overriding purpose to justify the statute).
· The fact of equal application does not immunize the statute from the very heavy burden of justification.

· Even if the law is facially neutral, if it is applied and administered with “an evil eye and unequal hand, so as practically to make unjust and illegal discriminations between persons in similar circumstances, material to their rights,” it violates Equal Protection.  Yick Wo v. Hopkins (1886) (invalidating city ordinance that require laundry operations to obtain a permit, unless it was located in a brick or stone building).

· Record showed that 310/320 laundries in SF were of wooden construction and while 200 Chinese had applied for permits none had been granted although all non-Chinese applications had been granted.

· No discrimination shall be made by the law based on race.  Exclusion of blacks from jury services violates Equal Protection.  Strauder v. W. Va. (1880) (black defendant’s conviction overturned; law shall be the same for all races and blacks were denied a government benefit available to whites).

· State’s consideration of private racial biases and the injury they might inflict on the child as a basis for removing the child from the natural mother’s custody violates Equal Protection.  Private biases cannot be given legal effect.  Palmore v. Sidoti (1984) (invalidating lower court order to place child with father when mother began living with a black man, although State tried to use social science evidence in making its argument).

· The goal of granting custody based on the best interests of the child is indisputably a substantial governmental interest for purposes of the Equal Protection Clause and racial and ethnic prejudices exists.  But the reality of private biases and the possible injury they might inflict are not permissible considerations.
· Lower courts have allowed race to be a factor in determining where to place a child, but the use of race as the sole reason to make to change an adoption placement is not constitutional.

· In sum, an inherently suspect, indeed presumptively invalid, racial classification in the adoption statute is, in a constitutional sense, necessary to advance a compelling government interest: the best interest of the child.  It thus survives strict scrutiny.

· Court upheld a wartime conviction for violation of a military order excluding Americans of Japanese ancestry from certain designated areas on the west coast based on wartime necessity and alleged inability to separate the loyal from the disloyal.  Exclusion of the whole group was a military imperative.  Korematsu v. US (1944) (noting that pressing pubic necessary may sometimes justify civil rights restrictions of a single racial group, but racial antagonism never can).

Discriminatory Purpose & Impact
· A possible explanation for why discriminatory purpose is a necessary condition for strict scrutiny is that the government has no constitutional duty to remedy a harm it has not caused.  Also, if disparate racial impact were sufficient, it would make race a prevailing factor in government decision-making.
· Meaning of “Purpose”: Discriminatory purpose, however, implies more than intent as volition or intent as awareness of consequences.  It implies that the decisionmaker, in this case the state legislature, selected or reaffirmed a particular course of action at least in part ‘because of,’ not merely ‘in spite of,’ its adverse effects upon an identifiable group.  Pers. Admin’r v. Feeney.
· Critics note the problem in trying to determine the intent of a group, such as a legislative body.  Even at the individual level, it is often difficult to assess the precise motive, some of which may be subconscious.  Also, moral responsibility for actions extends beyond those actions one specifically intends.  Failure to act affects those who are without the law’s equal protection.  Finally, courts ought to interpret the Equal Protection Clause to police how people are treated by their government—the permissibility of laws rather than the purity of legislative motive.

· Proof of racially discriminatory intent or purpose is required to show a violation of the Equal Protection Clause.  Disproportionate impact is not irrelevant, but it is not sufficient to show invidious racial discrimination and not sufficient to trigger strict scrutiny.  Washington v. Davis (1976) (sustaining the use of a test for policemen despite disparate impact of black recruits in light of efforts to actively recruit officers and a neutral test to serve a permissible government purpose).
· Stevens concurring, pointed out that it is unrealistic to require the victim of alleged discrimination to uncover the actual subjective intent of the decision-maker.  The line between discriminatory purpose and impact is not nearly as bright as the Court might assume. 
· When the disproportionate impact is as dramatic as in Yick Wo or Gormillion (city boundaries changed to remove all but a few black voters held invalid), it does not matter whether the standard is phrased in terms of purpose or effect.

· Discriminatory intent or purpose is required to show an Equal Protection violation.  Determining whether invidious discriminatory purpose was a motivating factor demands a sensitive inquiry into such circumstantial and direct evidence of intent as may be available.  Village of Arlington Hghts. v. Met. Housing Dev. Corp. (1977) (holding a local zoning decision denying a low income housing project did not violate Equal Protection).
· Impact may be a factor:  Sometimes a clear pattern, unexplainable on grounds other than race, emerges from the effect of the state action even when the legislation is neutral on its face.

· Historical background of the decision is another factor, particularly if it reveals a series of official actions taken for invidious purposes.  
· Departures from the normal procedural sequence might also be indicative of illegitimate purpose.
· Criticism

· Arlington Hgts. gives government officials a primer on how to build an appropriate record to prevent finding of discriminatory intent.  The effect of this case is to restructure the burden of proof in racial discrimination cases so that the justifications ordinarily brought forward in defense as compelling become the basis to refute the prima facie case of racial discrimination in the first instance.
· M. Selmi: The element of intent is inferred from the language of facially discriminatory practices and policies, but that more commonly, statutes and policies challenged as discriminatory are facially neutral, and the Court must infer from the fact of differential treatment.  This inference is generally based on the accumulated evidence, which is almost always circumstantial in character.
· Despite its rhetoric regarding the importance of ferreting out subtle discrimination, the Court has only seen discrimination, absent facial classification, in the most obvious situations—situations that could not be explained on any basis other than race.  Whenever the Court found room to accept a nondiscriminatory explanation for a disputed act, it did so.

· Causation: The key question is whether race made a difference in the decision-making process, a question that targets causation, rather than mental states.  Arlington Hgts. indicates that the government need not show a compelling justification if it can demonstrate that the same decision would have resulted even had the impermissible purpose not been considered.
· The effect of Arglinton Hgts. therefore is to restructure the burden of proof in racial discrimination cases so that the justifications ordinarily brought forward in defense as compelling, become the basis to refute the prima facie case of racial discrimination in the first instance.

· L. Alexander argues that if a law disadvantages a racial minority and racial discrimination is a motivating force for the law, this should be sufficient to trigger strict scrutiny.  The fact that, in retrospect, the state would have taken the same action apart from the discriminatory purpose des not serve to purge the harmful racial effects of the law nor the racial motivation behind it.

Desegregation
· Intentional segregation in public schools is inherently unequal and violates Equal Protection.  In the field of public education, the doctrine of “separate but equal” has no place.  Brown v. Bd. of Educ. (1954) (C.J. Warren for the unanimous Court, overruling Plessy v. Ferguson, which sustained statute for separate railway accommodations for blacks & whites).
· Separate educational facilities are inherently unequal because deprives minority children of equal educational opportunities.  Segregation has a detrimental effect on black children, since the separation is interpreted as a sign of inferiority, affecting the child’s motivation to learn.

· Education is a principle instrument in awakening a child to cultural values and social adjustment.  It is doubtful that any child may reasonably be expected to succeed in life if he is denied the opportunity of an education.  Such an opportunity, where the state has undertaken to provide it, is a right which must be made available to all on equal terms.

· Critics are split as to whether the 14th Amend. contemplated school segregation.  It’s also noted that the language of classification was conspicuously absent.

· State imposed segregation in various public facilities are unconstitutional on the basis of Brown in subsequent per curiam decisions.

· Critics point out that it is difficult to understand how these varying factual contexts could be summarily handled if Brown is based on the special place of education in our society and the harm of state imposed segregation on the child.

· In the federal context, educational segregation laws violated the Due Process Clause of the 5th Amend. since discrimination may be so unjustifiable as to be violative of due process.  Bolling v. Sharpe (1954) (addressing segregated schools in D.C., to which the 14th Amend. does not apply).

· Classifications based solely upon race must be scrutinized with particular care since there are contrary to our traditions and hence constitutionally suspect.  Liberty under law extends to the full range of conduct which the individual is free to pursue, and it cannot be restricted except for a proper governmental objective.

· Segregation in public education is not reasonably related to any proper governmental objective and thus it imposes on Negro children a burden that constitutes an arbitrary deprivation of their liberty in violation of the Due Process Clause.

· Implementing Brown: The Court ordered the school districts to desegregate “with all deliberate speed.”

· Due the varied local school problems, lower courts were to retain jurisdiction and apply equitable principles to desegregate in good faith and as soon as possible.
· The burden rested upon the school districts to establish that more time is necessary in the public interest.

· Lower courts were to consider the adequacy of any plans the schools may propose to meet these problems and to effectuate a transition, during which the courts will retain jurisdiction.

· By delaying the remedy the Court had encouraged massive resistance to desegregation.  It was the relentless refusal of citizens and public officials to accept the meaning of Brown that required the courts to intrude with such coercion and strategic and managerial preoccupations that strained the boundaries of the traditional judicial function.  The delay might have been to allow people to get used to the idea.

· In remedying de jure segregation, equal protection does not require racial balancing, but racial quotas may be used as measures of desegregation.  Swann v. Charlotte-Mecklenburg Bd. of Educ. (1971).
· Brown did not distinguish between de jure and de facto segregation.  However, in the case of de facto segregation, no government action is needed (if it can prove that school composition is not the result of past discriminatory action), since it is not responsible.
· Although the lower courts have broad discretion in fashioning remedies, the nature of the remedy must reflect the nature of the constitutional violation.
· In school districts where there had been de jure segregation, “freedom of choice” plans that allowed a pupil to choose the public school that resulted in practically no integration were unconstitutional.  Green v. County Sch. Bd. (1968) (85% of the black children in the system were still in an all-black sch.; Brennan for the Court framed the issues as to whether the plan was adequate compliance with Brown II).
· Similarly, the federal government request to delay desegregation was overruled considering request was 15 years after the order.  Alexander v. Holmes County Bd. of Educ. (1969).

· The rights of school children were “not to be sacrificed or yielded to the violence and disorder which have followed upon the actions of the Governor and Legislature.”  In other words, concern for violence is not an excuse for not enforcing constitutional rights.  Cooper v. Aaron (1958).

· Individual and Group Rights: 
· The civil right at issue in this case is the right to race-neutral assignment that belonged to each individual student and therefore could not be reconciled with the group-oriented notion that the Constitution requires integration through race-conscious student assignments.
· There is a group character of rights and duties involved in segregation.  The costs of segregation are borne by various groups in society and the benefits of desegregation vary by the group to which one happens to belong.
· The gradual remedy of Brown II fashioned can only be justified on the ground that the “personal and present” right of the individual plaintiffs must yield to the overriding rights of Negroes as a class to a completely integrated public education.  US v. Jefferson County Bd. of Educ. (5th Cir. 1966).
Affirmative Action
· TEST: Equal Protection does not preclude the voluntary use of racial classifications where a proper factual finding is made.  But a race-based federal, state and local are subject to strict scrutiny.  The government must establish that the race-conscious program is necessary to a compelling state interest.
· Admissions program to medical school that set aside a number of places for minority students violates Equal Protection because qualified non-minority applicants are denied opportunity to be considered due to race.  Regents of UC v. Bakke (1978).
· J. Powell writing for the Court plurality, argues for application of strict scrutiny, proceeding from the premise of individual rights are guaranteed (individual rights view of Equal Protection):
· Racial and ethnic distinctions of any sort are inherently suspect and thus call for the most exacting judicial examination.  In order to use these classifications, the State must show that its purpose or interest is both constitutionally permissible and substantial, and that its use is necessary to the accomplishment of its purpose or the safeguarding of its interest.
· Whether the program is described as a quota or a goal, it is a line drawn on the basis of race and ethnic status.  The guarantee of equal protection cannot mean one thing when applied to one individual and something else when applied to a person of another color.  If both are not accorded the same protection, then it is not equal.
· If the purpose is to assure within the student body some specified percentage of a particular group merely because of its race, such preferential purpose is facially invalid.

· The purpose of helping certain groups whom the faculty of the medical sch. perceived as victims of societal discrimination does not justify a classification that imposes disadvantages upon persons like respondent, who bear no responsibility for whatever harm the beneficiaries of the special admissions program are thought to have suffered.

· Attainment of a diverse student body is a constitutionally permissible goal for a university, but the question is whether the program’s racial classification is necessary to promote this interest.  Assignment of a fixed number of seats to a minority groups is not a necessary means toward that end.

· A valid program should treat each applicant as an individual in the admissions process.  The fatal flaw in petitioner’s preferential program is its disregards of individual rights guaranteed in the 14th Amend.

· When the a State’s distribution of benefits or imposition of burdens hinges on the color of a person’s skin or ancestry, that individual is entitled to a demonstration that the challenged classification is necessary to promote a substantial State interest.

· Race can be a factor, but not the dispositive factor.
· J. Stevens (with Burger, Stewart, Rehnquist) concurring that the program violated Title VI of the Civil Rights Act of 1964 prohibiting racial discrimination in a program that receives federal funding.  Accordingly, race cannot be the basis of excluding anyone from participation in a federally funded program and Bakke was excluded from the medical school because of his non-minority status.
· J. Brennan (with White, Marshall, Blackmun) concurring and dissenting, argues for an intermediate standard of review—the classification must be substantially related to an important government interest (group rights view of Equal Protection).
· Government may take race into account with it acts not to demean or insult any racial group, but to remedy disadvantages cast on minorities by past prejudice.

· Powell would require factual findings before allowing remedy, but Brennan argues that judicial determination of a violation as a predicate for race-conscious remedial actions would be self-defeating.

· Racial classifications designed to further remedial purposes must serve important governmental objectives and must be substantially related to achievement of those objectives.
· An important and articulated purpose for its use must be shown and the classification does not stigmatize the group.

· Davis’ program serves an important purpose and does not stigmatize whites.

· There are no practical means by which it could achieve its ends in the foreseeable future without the use of race-conscious measures.
· Harvard admissions program (that gives a “plus” factor to certain minorities, but does not insulate applicant from the rest of the candidate pool) that was endorsed is the same as this program, except that it is unknown to the extent of the preference.
· J. Marshall dissenting, argues that the Court is unwilling to cold that a class-based remedy for discrimination is permissible, ignoring the fact that for several hundred years blacks have been discriminated against.  As a result of historical discrimination, blacks should be afforded greater protection under the 14th Amend. without a further showing of fact.
· J. Blackmun dissenting, argues that “in order to get beyond racism, we must first take account of race.”  There is no other race-neutral way to structure an affirmative action program.  Equal Protection Clause should not perpetuate racial supremacy.

· Notes & Criticism:

· Powell’s opinion indicates the relevant criteria in determining the permissibility of a race-conscious admissions program are the number of traits that are given special weight and the degree to which those traits are considered in a competitive fashion.  

· But it is unclear just how those criteria relate to each other and exactly how they are to be measured.  It is unlikely that the Harvard plan would produce any different admission results than a more blatant race conscious plan.

· The differences between the affirmative action plans that Powell found unconstitutional were aesthetic.

· Powell thought of affirmative action as a transition, a short-term departure from the ideal of color-blindness justified only by pressing necessity.  Allowing minority set-asides to continue until all effects of past societal discrimination had been eliminated might mean they would last forever.  Powell therefore crafted an approach designed both to permit affirmative action and to constrain it.

· W. Van Alstyne warns that the standards of review permitting justification of race-conscious remedies are “a sieve that encourages renewed race-based laws, racial discrimination, racial competition, racial spoils system, and more judicial sport.”

· The benign use of race to overcome racism has historically been a failure and is ultimately defeating.  One gets beyond racism by a complete, resolute, and credible commitment never to tolerate it in the practices of government.
· A. Bickel argues for a color-blind principle because any racial classification is illegal under the 14th Amend.
· J. Ely argued that special scrutiny is not appropriate when the white majority has decided to favor minorities at the white people’s expense.  A white majority is unlikely to disadvantage itself for reasons of racial prejudice; not is it likely to be tempted either to underestimate the needs and deserts of whites relative to those of others.
· Problem is that this argument treats whites as a fungible class and Powell’s opinion proceeds from an individual rights presumption, as well as indicating that whites as a class is made up of many different minorities.

· P. Brest finds the group orientation inconsistent with the traditional antidiscrimination principle and notions of individual autonomy which attributes no moral significance to membership in racial groups.

· J. Rubenfeld argues that affirmative action programs do not differ in a constitutional sense from the harms inflicted on the better-off programs that offer special opportunities to the poor, or laws that require preferences for veterans.  It is impossible that the only kind of affirmative action made unconstitutional under the Civil War Amendments is the kind that would offer assistance to blacks.

· B. Marshall argues that the Equal Protection Clause can only be understood in terms of its protections of groups, and of individuals by reason of their membership in groups.

· Discrimination is not against individuals.  It is against a people.  And the remedy, therefore, has to correct and cure and compensate for the discrimination against the people and not just the discrimination against the identifiable persons.

· R. Post notes that although Powell’s exposition of compelling educational interest of diversity had been intellectually elegant and precise, it had displayed little or no relationship to the actual reasons why affirmative action had become prominent in American high education.  These reasons were based almost entirely on the felt need to remedy deep social dislocations associated with race.

· J. Jeffries, Powell’s law clerk, notes that if diversity in the classroom enhanced the education of all students, then a search for minority representation could be seen as sound educational policy, not racial favoritism.

· J. Wilkinson observed that diversity was the most acceptable public rationale for affirmative action because it has been historically clearly related to a university’s function.  

· However, race & ethnicity are not necessarily indicators of diverse experience as much as differences in economic status.  Perhaps the question should be on how traditional admissions criteria continue to perpetuate race and class privilege.
· Congressional statute mandating 10% of federal funds for local projects be subcontracted out to minority owned businesses was constitutional because the program was limited (sunset provision) and tailored program designed to remedy prior discrimination in the construction industry and also had administrative remedies.  Fullilove v. Klutznick (1980) (no majority for a standard of review).
· Strict scrutiny applies to state and local affirmative action programs, which require statistics to support remedying of specific statistical findings, consideration of race-neutral alternatives, and limits on duration and scope.  City of Richmond v. J.A. Croson Co. (1989) (invalidating local requirement to award 30% of public projects to minority subcontractors; Court wanted findings to support City’s argument that it was trying to remedy past discrimination).

· Strict scrutiny needed to ensure allegedly “benign” plans are not based on racial prejudice.
· Court affirmed that all racial classifications, imposed by whatever federal, state or local government actor, must be analyzed under strict scrutiny.  Adarand Constr. v. Pena (1995) (overruling Metro Broadcasting v. FCC to the extent that it prescribed a different standard of review (intermediate) for federal programs).
· Three  general propositions govern affirmative action programs:

· Skepticism: the need for searching review for all race and ethnicity classifications in order to smoke out covert invidious discrimination.

· Consistency: since Equal Protection is a personal right, standards of review should not depend on the race of the person benefited or burdened.  The standard of review in race-based cases should be consistent.
· Congruence: Equal Protection analysis under the 5th & 14th Amends. use the same standard of review.  But this does not necessarily mean that they will apply the same way; courts may give greater deference to federal programs.

· Student body diversity in higher education is a compelling state interest that can justify the use of race in admissions, but only if the program is narrowly tailored and gives applicants individualized consideration.  Grutter v. Bollinger (2003) (Univ. Mich. Law Sch. admissions program that considered a mix of traits including race was challenged and upheld by O’Connor for the Court).
· Declares that all racial classifications imposed by government must be analyzed under strict scrutiny, but there is deference to the school’s judgment that diversity is essential to its educational mission.
· Court also indicates that diversity in law school helps to further legitimacy of public officials and officers (since a substantial number of elected public officers hold law degrees).

· Universities can consider race or ethnicity more flexibly as a “plus” factor in the context of individualized consideration of each and every applicant.  The admissions program ensures that all factors that may contribute to student body diversity are meaningfully considered alongside race in admissions decisions.
· The law school’s plan is narrowly tailored to the school’s goal of attainting a critical mass of underrepresented minority students.  The program did not use quotas, place different racial groups on different admission tracks, or award a set number of points to an applicant based on minority status.
· The purpose of narrow tailoring requirement is to ensure that the means chosen for the compelling goal so closely that there is little or no possibility that the motive for the classification was illegitimate racial prejudice or stereotype.
· Narrow tailoring does not require exhaustion of every conceivable race-neutral alternative.  But it does, however, require good faith consideration of workable race-neutral alternatives that will achieve the diversity the university seeks.

· There is no reason to exempt race-conscious admissions programs from the requirement that all governmental use of race must have a logical end point.  In the context of higher education, the durational requirement can be met by sunset provisions in these policies and periodic reviews to determine whether racial preferences are still necessary to achieve student body diversity.
· J. Ginsburg (with Breyer) concurring expressed concern that 25 years after Bakke the Court is still deciding the issue and that in time, one may hope that affirmative action can sunset.

· J. Rehnquist (with Scalia, Thomas, Kennedy) dissenting, found that the program was not narrowly tailored and that the program bears no relation to the goal of achieving a “critical mass,” rather the percentage of minority applicants correlates to the percentage of admitted student and hence, fails strict scrutiny.  Additionally, there is no time limit on the school’s use of race.

· J. Kennedy dissenting found that the law school had the burden of proving that is did not use race in an unconstitutional way and the school did not explain the correlations between applicant pool and admitted students.  Deference is antithetical to strict scrutiny.

· J. Scalia (with Thomas) dissenting, is skeptical that cross-racial understanding is a true educational benefit, teachable in or uniquely relevant to law school; and does not believe racial diversity is a compelling government interest.  The Constitution proscribes government discrimination on the basis of race, and state provided education is no exception.

· J. Thomas (with Scalia) dissenting, argues that racial discrimination is not a permissible solution to the self-inflicted wounds of an elitist admission policy.  The program served aesthetic interests, but produced only marginal educational benefits.

· In fact, there is a race-neutral alternative, which would be to abandon its exclusionary admissions program and admit applicants meeting minimum qualifications on a color blind basis, e.g. a lottery.

· There is no basis for the Court’s unprecedented deference based on the idea of educational autonomy, and no basis for a right to do what otherwise would violate the Equal Protection Clause.

· Law schools choose to use a test that they know may be racially bias, but they must accept the constitutional burdens of this.
· Undergraduate admissions policy that automatically distributes 1/5th of the points needed to guarantee admission to each underrepresented minority applicant based on race is not narrowly tailored to achieve the interest in educational diversity.  Gratz v. Bollinger (2003) (C.J. Rehnquist for the Court in companion case to Grutter).

· The point system has the effect of making the factor of race decisive for virtually every minimally qualified underrepresented minority applicant and does not allow assessment of the applicant’s entire application.

· The fact that a review committee can look at the applications individually and ignore the points, once an application is flagged, does not help the policy survive strict scrutiny because such individualized review is the exception and not the rule.

· J. O’Connor concurring, emphasized the lack of meaningful individualized review of the applicants.  The selection index, but setting up automatic, predetermined point allocations for the soft variables, ensures that the diversity contributions of applicants cannot be individually assessed.
· J. Breyer concurring with the judgment of the Court, with O’Connor’s concurrence and with Ginsburg’s dissent.
· J. Thomas concurring, reiterated his belief that the State’s use of racial discrimination in higher education admissions is categorically prohibited by the Equal Protection Clause.

· J. Stevens (with Souter) dissenting, argues that there is an absence of evidence that either petitioner would receive any benefit from prospective relief, and hence have no standing.
· J. Souter (with Ginsburg) dissenting, argues that the decision should not go beyond a recognition that diversity can serve as a compelling state interest justifying race-conscious decisions in education and finds that the program provides individualized review.
· The program is closer to what Grutter approves of than what Bakke condemns, since it does not involve a quota or set-aside system.

· The selection index system, all of the characteristics that the college thinks relevant to student diversity for every one of the places to be filled fits Powell’s description of a constitutionally acceptable program—one that considers “all pertinent elements of diversity in light of the particular qualifications of each applicant.”

· It seems unfair to treat the candor of the admissions plan as an Achilles’ heel.

· J. Ginsburg (with Souter) dissenting, is most sharply in contrast with the Court and argues for an intermediate review, citing Adarand and distinguishes benign classification.
· Actions designed to burden groups are not ranked the same with measures taken to eliminate discrimination.

· The policy does not seek to exclude based on race, nor does it unduly construct admissions opportunities for non-minority students.

· If honesty is the best policy, fully disclosed College affirmative action program is preferable to achieving similar numbers through winks, nods, and disguises.

· Critics & Scholars:
· Although the Court, in Grutter, announced a strict scrutiny standard, in application it was more deferential.

· In holding that diversity could be a compelling governmental interest, the majority took the school officials at their word when the school officials said they needed racial diversity for educational reasons.  In addition, holding that the program was narrowly tailored, the majority gave the school the benefit of the doubt in the operation of the racial preferences.

· Although Grutter casts itself as merely endorsing Powell’s opinion in Bakke, it does not offer an account of the intrinsic value of the educational process or benefits.  It instead conceives of education as instrumental for the achievement of extrinsic social goods, like professionalism, citizenship, or leadership.

· It follows from this way of conceptualizing the problem that the Law School can have a compelling interest in using diversity to facilitate the attainment of these social goods only if there is an independently compelling interest in the actual attainment of these goods.
· Prediction: It may be argued that the Court has now implicitly accepted remedying societal discrimination as a state compelling interest and appears that the Court will uphold a narrowly drawn race-based program designed to remedy specific identified illegal racial discrimination.
· So the most important function of affirmative action recognized in Grutter is forward-looking: to make possible the effective functioning of institutions that have been historically segregated or stratified by integrating them at all levels.

· Although the 4 concurring justices in Bakke would have upheld an affirmative action program designed to remedy past societal discrimination, the Court has generally rejected remedying societal discrimination as sufficient to justify a racial classification.  Even Scalia and Thomas are willing to accept race-conscious programs to remedy the government’s own discrimination against identified victims.

· Prof. Post lists four requirements that the Court uses in Grutter-Gratz in determining if a diversity plan is narrowly tailored; a race-based affirmative action plan:

1) must “not unduly harm members of any racial group”
2) can be implemented only if there has been a “serious good faith consideration of workable race-neutral alternatives that will achieve the diversity the university seeks”
3) “must be limited in time” 

4) most importantly, it must afford each applicant “truly individualized consideration.”

· The Court never makes clear whether the Gratz program fails the individualized consideration because it quantifies the contribution of race to diversity by a specific and identifiable measure or because the program employs a measure that is decisive.
· The fact that it is important for the program to have a durational limit seems to be consistent only if the compelling interest in the program is remedial.

Intermediate Review: Gender Classification

· The framers of the 14th Amend. did not contemplate sex equality.  Boldly dynamic interpretation, departing radically from the original understanding, is required to tie the 14th Amend.’s Equal Protection Clause to a command that government treat men and women as individuals equal in rights, responsibilities, and opportunities.  Ruth Ginsburg, 1979 Wash. U.L.Q.
· Standard of Review: Purposeful gender classifications against women or men “must serve important governmental objectives and must be substantially related to achievement of those objectives.”  Craig v. Boren (1976) (rejecting different drinking ages based on sex; Rehnquist objecting to intermediate standard of review).
· The government justification must be exceedingly persuasive, which makes it closer to strict scrutiny.  US v. Va. (1996).
· The State has the burden to show at least that the classification serves important governmental objectives and that the discriminatory means employed are substantially related to the achievement of those objectives.
· Court will use the actual government purpose and demand close correspondence of the classification to that end.  Classifications are most likely to fail because the classification is not substantially related to the government interest.

· Problems arise when you define the objective differently.

· The justification must be genuine, not hypothesized or invented post hoc in response to litigation.

· The justification must not rely on overbroad generalizations about the different talents, capacities, or preferences of males and females.
· State law cannot give preference to males over females as administrators of estates.  Reed v. Reed (1971) (rejecting State’s justification of ease of administration; “By providing dissimilar treatment for men and women who are thus similarly situated, the challenged section violates the Equal Protection Clause.”).

· Although no majority of the Court has ever held that sex should be a suspect class, Brennan points out reasons that it would be suspect in his opinion in Frontiero v. Richardson (1973) (striking down regulation making it more difficult for female uniformed servicemember to claim her husband as dependent).
· Sex, like race and national origin, is an immutable characteristic determined by accident of birth; and frequently bears no relation to ability to perform or contribute to society.

· In later cases, the Court explains why sex was not held as suspect class; mainly because its effects are less severe than racial discrimination and can be effected though the political process.
· The heightened review standard does not make sex a suspect class.  State cannot constitutionally deny women who have the will and capacity access to the training and attendant opportunities that an institution uniquely affords only to men.  VMI (1996) (Ginsburg for the Court, employing an individual rights view).
· State was not successful in arguing that VMI was established with a view to diverse educational opportunity within the State.  Only serving State’s sons without any provision for her daughters does not serve diversity and violates Equal Protection.

· If VMI’s goal is to train citizen soldiers, the goal does not preclude women.  The opportunities offered at VMI are unique that a parallel program could not offer.
· Sex classification may be used to compensate women for economic disabilities or to advance employment opportunities.  A remedial decree must closely fit the constitutional violation; it must be shaped to place persons denied an opportunity or advantage in the position they would have occupied in the absence of discrimination. 
· VMI created a parallel program for women seeking entrance to VMI, Virginia Women’s Institute for Leadership (VWIL), but with marked differences from VMI, namely lacking adversative method of education.  And hence, was not substantially comparable.  [If this were so, VMIL might have been valid.]  The fact that VMI is unique becomes more of a deprivation to women who cannot attend.  [Scalia criticizes this, since any program can be characterized as unique.]
· J. Rehnquist concurring, disagrees with the new standard announced and would prefer the standard in Hogan.

· The problem is that the diversity claims only benefit one sex.  No corresponding single-sex program for women.  It is not the exclusion of women that violates the Equal Protection Clause, but the maintenance of an all-men school without providing any comparable institution for women.
· J. Scalia dissenting, argues for faithful application of intermediate scrutiny, which has never required a least-restrictive means analysis, but only a substantial relation between the classification and the state interests it serves.

· Question is whether the exclusion of women from VMI is substantially related to an important governmental objective of providing effective college education for its citizens, which single-sex instruction part of this approach.

· The implication of the Court’s decision may be widespread disruption of single-sex education, depending on how this applies to private education.

· Notes & Criticism:

· Court acknowledged that under this analysis, means merged into ends and the merger risked bypassing any educational scrutiny.

· Virginia did what feminist theorists have long criticized—they assumed the correctness of the masculine male standard and asked only whether women could fit in, not whether it was an appropriate standard for persons of either sex.  Implications that women are inferior if they do not match up.

· Court’s message is a rejection of sweeping generalizations upon which they were founded.  Invalid stereotypes will be fatal to government funding of colleges which exclude applicants on the basis of sex.
· While in many cases classifications on the basis of sex are synonymous with sex discrimination, in other cases, sex classifications permit equal protection to be achieved within a framework that recognizes difference.

· G. Simpson: With regard to coordinate single-sex schools, if no stigma or disadvantage to the girls or boys is found, the schools pass would pass constitutional muster.  If, however, disadvantage is found to exist, the state is clearly classifying on sex and intermediate scrutiny applies and it is doubtful that the system of coordinate single-sex schools will survive such review.

· A women-only admissions policy to a state nursing school violates Equal Protection.  Although the state argued the classification was compensatory, it in fact served to reinforce a stereotype of nursing as a profession for women (who had not been discriminated against in the profession and does not serve the purpose of diversity).  Miss. Univ. for Women v. Hogan (1982) (male applicant seeking entrance to nursing school).
· In some cases, the Court has determined that the sexes are not similarly situated—when the sex classifications are based on real differences rather than gender stereotypes—the classification will likely be upheld.

· Statutory rape law which makes men alone criminally liable for the act of sexual intercourse with a female minor does not violate the Equal Protection Clause because this classification realistically reflects the fact that the sexes are not similarly situated certain circumstances, namely the biological consequences.  And the state has an interest in preventing teen pregnancy.  Michael M v. Superior Ct. (1981) (Rehnquist for the Court applying intermediate scrutiny that he had previously dissented from).
· Federal male-only draft registration does not violate the 5th Amend. Equal Protection since the sex classification realistically reflects the fact that the sexes are not similarly situated in regard to the need to provide combat troops, in which women do not participate.  This is closely related to Congress’ important governmental interest in developing a pool of potential combat troops.  Rostker v. Goldberg (1981).
· While discriminatory effect may be evidence of discriminatory purpose, it is not enough to trigger intermediate review.  Only a governmental purpose to discriminate justifies departure from the traditional rationality standard.  Pers. Adm’r of Mass. v. Feeney (1979) (upholding veteran preference policy in hiring; while it has the effect of disadvantaging women, it is not the purpose; therefore, rational basis applies).
· When a statute is gender-neutral on its face is challenged on the ground that its effects upon women are disproportionately adverse, a two-fold inquiry is appropriate: 1) whether the statutory classification is indeed neutral in the sense that is not gender based; 2) If the classification itself, covert or overt, is not based upon gender, the second question is whether the adverse effects reflects invidious gender-based discrimination.

· Marshall (with Brennan) dissenting, finds that the veteran-preference evinces purposeful gender-based discrimination and bears not legitimate governmental objective.  
· Where the foreseeable impact of a facially neutral policy is so disproportionate, the burden should rest of the State to establish that sex-based considerations played no part in the choice of the particular legislative scheme.
· State failed to establish a sufficient relationship between its objectives and means chosen to effectuate them.  Barron: If there is a gender-neutral means, then a gender-based statute is unrelated.

Sexual Orientation: Quasi-Suspect?
· While the Court has not held whether classifications based on sexual orientation are subject to heightened scrutiny, it has held that a law imposing a broad, undifferentiated disability against gays (law forbids protected status based on sexual orientation) is irrational and violates Equal Protection.  Romer v. Evans (1996).  This may indicate a greater scrutiny will be given to laws imposing special burdens on gays as a class.

· Firstly, the law has the peculiar property of imposing a broad and undifferentiated disability on a single group.  

· Secondly, its shear breadth is so discontinuous with the reasons offered for it that the law seems inexplicable by anything but animus toward the class that it affects; it lacks a rational relationship to legitimate state interests.
· Court states that it is applying rational review.  A law declaring that in general it shall be more difficult for one group of citizens than for all others to seek aid from the government is itself a denial of Equal Protection of the laws in the most literal sense.
· J. Scalia dissenting, finds that this does not deny common law protections and hence, is not a violation of Equal Protection.  Only that they may not obtain preferential protections without amending the law.  This is a political issue.

· Notes:
· Immediate reaction to Romer was that it conspicuously failed to articulate a principled justification.  Kennedy’s opinion was rooted neither in original meaning nor in precedent, and provided little guidance for future controversies.

· Kennedy’s opinion could be an amalgam of two theories: 1) literal reading of the Equal Protection Clause and 2) the law was so over and under inclusive in serving any legitimate ends that is must be understood as based ultimately on naked animosity towards gay people alone.

· The Court founded its decision on a rule that legislation making it more burdensome for a single group of citizens to seek the government’s protection is a per se denial of equal protection of the laws.  It must be because the grounds for the law are properly off limits, since the law reflects a judgment that certain citizens should be treated as social outcasts.
· Romer reflects the principle that the government may not designate any societal group as untouchable.

· Romer illuminated the core of Equal Protection—government must respect the principle that all persons have equal intrinsic worth.  This principle bars laws rooted in hostility toward a particular group.  Even when animosity is lacking however, the principle bars laws that seek to entrench a social hierarchy.

· The majority characterized the ultimate driving force behind the law as constitutionally impermissible animus, rather than moral disapproval and so held that it failed rational basis review.

· J. Scalia argues that the only animus at issue is moral disapproval of homosexual conduct similar to that expressed in Bowers.

· While Due Process emphasizes values that are traditionally protected, Equal Protection Clause does not safeguard tradition; it protects against traditions, however long-standing and deeply rooted.

· Argument for Suspect or Quasi-Suspect Class: Proponents of heightened scrutiny point to:

· History of discrimination

· A perceived lack of political clout
· Lack of relationship between ability to perform or contribute and to (what is becoming known as) an immutable trait

· Similarly, the Court has found sex and other classifications questionable because they frequently bear no relation to ability to perform or contribute to society, are typically motivated by stereotypical rather than fact-based thinking, and pervasively affect classes of citizens traditionally subjected to legal disabilities.  Applied to homosexual legal history, sexual orientation classification should be at least subject to intermediate scrutiny.
· Same Sex Marriage: Debate has moved to State constitutions, which do not have a history of interpretation like the US Constitution.
· Hawaii State constitution has an explicit prohibition on discrimination based on sex, unlike the federal Constitution.  As a result, the State Supreme Court held that a law restricting marriage to opposite-sex couples can within the State’s prohibition.  The case was remanded to be analyzed under strict scrutiny.  Baehr v. Lewin (Haw. 1993).

· Massachusetts held that the state ban on same-sex marriage violated the state constitution, concluding that the marriage ban does not meet the rational basis test for either due process or equal protection.  Goodridge v. Dept. of Publ. Health (Mass. 2003).

· Some couples in Mass. have been married and if the State begins to prohibit this, then there’s an argument that the State is creating two classes of citizens.

· A. Koppleman argues that since intermediate scrutiny for gender-based discrimination is appropriate, and laws that discriminate against gays cannot withstand intermediate scrutiny, statutes that single out gays for unequal treatment are invalid.

· In the same way that the prohibition against miscegenation in Loving v. Va. preserved the polarities to race on which white supremacy rested, the prohibition of homosexuality preserves the polarities on which rests the subordination of women.

· R. Duncan: Marriage laws apply the same equal standard to each gender, neither men nor women may marry a person of the same gender.  Neither the benefits nor the burden of these laws are distributed unequally to men or women as a class.

· Rejecting the Loving analogy: Because race is irrelevant to what makes a relationship a marriage, it was immoral and unconstitutional for Virginia to forbid interracial marriages.  However, unlike Virginia’s racist restriction on marriage, the dual-gender requirement if based upon the inherent sexual complementarity of husband and wife.

· C. Sunstein: However, if Lawrence is put together with Loving it would seem plausible to say that the government would have to produce a compelling justification for refusing to recognize such marriages, and compelling justifications are not easy to find.  If we emphasize an equality rationale, the subtext of Lawrence, then bans on same-sex marriages are in serious constitutional trouble.

· J. O’Connor was aware of the potentially broad implications of Lawrence.  Explaining that bans on same-sex marriage could be upheld after her conclusion that moral disapproval is not a sufficient basis for discrimination among groups of persons, O’Connor stated that “other reasons exist to promote the institution of marriage beyond moral disapproval of an excluded group.”

· N. Hunter arguing that O’Connor believes that preserving the traditional institution of marriage is a legitimate state of interest and presumably would satisfy the rational-basis test that would be used to decide a gay marriage case.

· L. Tribe argues that the underlying theory and most important passages of Lawrence suggest ready (though not immediate) applicability of the holding to same-sex marriage.  It would seem implausible for this Court to accept there would be harms to the institution of marriage, since its one and only reference to what would demean those who are married is denying the right to have sexual intercourse. 
· The obvious implication of this blunt statement is that marriage is not only about sex, but also about intimacy, companionship, and love—phenomena that have a public and private face.  Just as the Loving Court came to realize that racial boundaries cannot define such a relationship, so this Court ought to come to a similar conclusion with respect to sexual orientation.
Equal Protection of Fundamental Rights
· The Court will invoke a heightened standard of review because of the nature of the interests affected by the classification.  

· Hard to define what makes a right fundamental so it may be more helpful to consider the character of the inequalities that will be judicially tolerated and the character of the inequalities to be constitutionally condemned.  But precedents indicate that states cannot preclude access to the service or benefir or perpetuate classes.
· Court struck down a state law mandating sexual sterilization of persons convicted of moral turpitude, holding that it was violative of Equal Protection as certain lesser crimes were the basis for sterilization.  Skinner v. Okla. ex rel. Williamson (1942).
· During the Warren Court years, the Court began to fashion substantive values and interests directly from the Equal Protection Clause—a new “substantive equal protection” began to emerge

· While “fundamental interests” such as voting or access to criminal justice strictly might not be constitutional rights protected by the Due Process guarantee like freedom of speech, the right of interstate migration or the rights relating to marriage, family and privacy, laws discriminating among classes in their ability enjoy such interests would be subjected to stricter scrutiny.

· The latter Burger and Rehnquist Courts did not extend this.
· Standard of Review: When a classification significantly burdens, deters, or penalize the exercise of a fundamental personal right, the government usually must prove that the classification is necessary to a compelling governmental interest.

· But note that the Court has occasionally used varying terminology in defining the standard of review, suggesting a movement away from strict scrutiny formulation.
· Fundamental rights may be derived independently from provisions of the Constitution or may be dependent on the Equal Protection Clause.

· The fact that a classification has some effect on the exercise of a fundamental right does not necessarily mean that a more stringent standard of review than rationality will be applied.  In some cases, where the law does not deter, penalize or otherwise significantly burden the exercise of the protected right, the Court has applied the traditional rational basis test.

Right of Interstate Migration & Residency Requirements
· The Court has recognized a fundamental constitutional right of interstate movement, although never clearly indicating the source.

· The nature of our Federal Union and our constitutional concepts of personal liberty unite to require that all citizens to be free to travel through the length and breadth of our land uninhibited by statutes, rules, or regulations which unreasonably burden or restrict this movement.  Shapiro v. Thompson (1969).
· Source may be from Art. 4 Privileges & Immunities Clause.  
· Alternatively, the right finds no explicit mention in the Constitution.  The reason being that it is a right so elementary from the beginning to be a necessary concomitant of the stronger Union the Constitution created.

· When the state government makes recent exercise of interstate travel a basis for denying benefits, the classification burdens the fundamental right to travel and the strict scrutiny of judicial review applies.

· But if the classification does not deter, penalize, or otherwise significantly burden the protected right, the Court will not apply strict scrutiny.

· States can require bona fide evidence of current residency.  McCarthy v. Philadelphia Civil Serv. Comm’n (1976).

· Court per curiam upheld municipal regulation requiring employees of the City of Philadelphia be residents of the city.  Because the regulation involves proof of continuing residency rather than prior durational residency, the right to travel is not implicated.
· Welfare/State Benefits: State cannot deny welfare assistance to residents who have not resided within the state for at least one year preceding their application because this burdens the fundamental right (of an indigent) of interstate movement.  Shapiro v. Thompson (1969).


· State’s purpose to conserve fiscal resources by deterring migration of needy persons is constitutionally impermissible.  State objective to discourage indigents who would travel to the State to obtain larger benefits may be justified, but none of the statutes are tailored to this purpose, as the class of barred newcomers is all-inclusive, lumping the great majority who come to the State for other purposes (i.e., to make a new life) with those who come for the sole purpose of collecting larger benefits.
· Difficulty in seeing how long-term residents who qualify for welfare are making a greater present contribution to the State in taxes than indigent residents who have recently arrived.

· The Equal Protection Clause prohibits State apportionment of benefits and services according to past tax contributions of its citizens.

· A classification of welfare applicants according to whether they have lived in the State for one year prior seem irrational and unconstitutional.

· Court also rejects State’s reasons for the waiting-period requirement, which: 1) facilitates planning of the welfare budget; 2) provides an objective test of residency; 3) minimizes the opportunity for recipients fraudulently to receive payments from more than one jurisdiction; 4) encourages early entry into the labor force.

· Court notes that this implies no view of the validity of waiting-period or residence requirements determining eligibility to vote, eligibility for tuition-free education, to obtain a license to practice a profession, to hunt or fish, and so forth.  Such requirements may promote compelling state interests on the one hand, or on the other, may not be penalties upon the exercise of the constitutional right of interstate travel.
· J. Warren (with Black) dissenting, frames the question as to whether Congress may create minimal residence requirements, not whether the States acting alone may do so, since the case arises in D.C.
· The insubstantiality of the restriction imposed by residence requirements must then be evaluated in light of the possible congressional reasons for such requirements.  Our cases require only that Congress have a rational basis for finding that a chose regulatory scheme is necessary to the furtherance of interstate commerce.

· J. Harlan dissenting, argues against expanding what constitutes a “compelling interest” to include recent interstate movement.

· “Compelling interest” doctrine based on two branches: 1) suspect class, such as racial classification; 2) fundamental right.
· The fundamental right branch is more troublesome because it has been held that a statutory classification is subject to the “compelling interest” test if the result of the classification may be to affect a “fundamental right” regardless of the basis of the classification.

· This is unfortunate because it creates an exception which threatens to swallow the standard Equal Protection rule, since virtually every state statute affects important rights.

· For example, the Court has held that traditional Equal Protection standard is applicable to statutory classification affecting such fundamental matters as the right to pursue a particular occupation, the right to receive greater or smaller wages or to work more or less house, and the right to inherit property.  Rights such as these are in principle indistinguishable from those involved here, and to extend “compelling interest” rule to all cases in which such rights are affected would go far toward making this Court a “super-legislature.”

· This branch of the doctrine is also unnecessary, since any infringement can be dealt with under the Due Process Clause.

· I know nothing which entitles this Court to pick our particular human activities, characterize them as “fundamental” and give them added protection under an unusually stringent equal protection test.

· The decision seems to reflect an unusual degree the notion that this Court possesses a peculiar wisdom all its own.

· This resurgence of the expansive view of “equal protection” carries the seeds of more judicial interference with the state and federal legislative process.

· State cannot condition public provision of non-emergency medical care on one-year durational residency requirement because Shapiro was found to be controlling and the state failed to demonstrate a compelling state interest for burdening the right to interstate travel.  Memorial Hosp. v. Maricopa County (1973).
· Shapiro did not declare durational residency requirements as per se unconstitutional, only that they may not deter or penalize the right to travel.  
· Medical care is as much a basic necessity of life to an indigent as welfare assistance.  And government privileges or benefits necessary to basic sustenance have often been viewed as being of greater constitutional significant than less essential forms of governmental entitlements.
· State can require one-year residency in order apply a divorce because of the State’s virtually exclusive regulation of domestic relations and that the interest was not foreclosed by merely delayed.  Sosna v. Iowa (1975).
· State cannot distribute income from its natural resources based on the duration of residency because it violates Equal Protection when it creates perpetual classes of bona fide residents.  Zobel v. Williams (1982) (Burger for the Court).
· State interests to incentivise Alaskan residency and encourage prudent management of the fund were not served by granting greater dividends to certain individuals.  

· Awarding citizens for past contributions was not a legitimate state interest.
· J. Brennan (with Marshall, Blackmun, Powell) concurred on the basis of right to travel and the idea of constitutionally protected equality.

· The past-contribution rationale is so far-reaching in it potential application, and the relationship between residence and contribution to the State so vague and insupportable, that it amounts to little more than a restatement of the criterion for discrimination that it purports to justify.

· J. O’Connor concurring, employed the Privileges & Immunities Clause and noted that the State had failed to prove that the new residents were a peculiar source of any evil or that the discrimination bore a substantial relationship to the amount that people might have contributed to the state.

· J. Rehnquist dissenting, argues that the state interest in recognizing past contributions satisfied rationality review and did not impede anyone’s right to travel to the State.

· State cannot give veteran employment preference based on in-state residency status at the time of enlistment.  Atty Gen’l of NY v. Soto-Lopez (1986) (invalidating NY law preferring only those resident veterans who lived in the state at the time of entry into service).

· J. Brennan (with Marshall, Blackmun, Powell) concluded that the preference violated constitutionally protected rights to migrate and to equal protection of the law.  The State had not met its heavy burden of proving that it has selected a means of pursuing a compelling state interest which does not impinge unnecessarily on constitutionally protected interests.
· Once veterans establish a bona fide residence in a state, they may not be discriminated against solely on the date of their arrival.

· J. Burger (with White) concurring, would have decided the case based on Zobel using equal protection rational basis analysis, which would have invalidate the law purely on equal protection.

· J. O’Connor (with Rehnquist, Stevens) dissenting, took issue with the Court’s “free-floating right to migrate,” equal protection analysis, and failure to makes clear how much of its analysis is necessary or sufficient to find a violation of the right to migrate independently of an Equal Protection Clause violation.
· State cannot limit welfare benefits available to newly arrived residents based on previous entitlement in former state, without violating Privileges & Immunities Clause & 14th Amend.  Newly arrived citizens of a state have the right to the same privileges and immunities enjoyed by other citizens of the state.  Saenz v. Roe (1999) (indicating “the appropriate standard may be more categorical than that articulated in Shapiro, but it is surely no less strict,” but applies intermediate standard).
· The right to travel embraces 3 different components: (1) it protects the right of a citizen of one state to enter and leave another; (2) the right to be treated as a welcome visitor rather than an unfriendly alien when temporarily present in another state; (3) for those who elect to become permanent residents, the right to be treated like other citizens of that State.

· Permissible justifications for discrimination between residents and nonresidents are simply inapplicable to nonresident’s exercise of the right to move into another State and become a resident of that State.

· Court assumes that the welfare benefit will be consumed in-state, it is not a portable benefit, undermining any durational requirement (justified for other benefits, such as tuition rates and divorce proceedings).
· The question is whether the State may accomplish that end by the discriminatory means it has chosen.

· J. Rehnquist (with Thomas) dissenting, finds that the right to travel is not at issue since the litigants are residents and States should have the authority to ensure their programs are not exploited.
· Does not see how the right to become a citizens of another State is a necessary component of the right to travel.  Court has conflated the right to travel with the right to equal state citizenship.

· Residence require both physical presence and an intention to remain, the latter of which is simply unworkable to verify.  States use durational requirements to test the latter.

· J. Thomas (with Rehnquist) dissenting, argues that the majority misinterprets the Privileges or Immunities Clause that was unintended by framers of the 14th Amend.

· At the time of the 14th Amend., people understood “privileges or immunities of citizens” as fundamental rights rather than every public benefit established by positive law.

· The Slaughter-House Cases sapped the Clause of any meaning.  The demise of the Clause has contributed in no small part to the current disarray of our 14th Amend. jurisprudence.  Before invoking the Clause, we should endeavor to understand what the framers of the 14th Amend. thought that it meant otherwise the Privileges or Immunities Clause will become another convenient tool for inventing new rights, limited solely by the predilections of those who happen at the time to be members of the Court.
· Notes:

· L. Tribe: The component of the right of travel confirmed in Saenz involved in the elaboration of a structural principles of equal citizenship more than the protection of an individual rights of interstate movement or any individual right deriving from either the Privileges & Immunities Clause of Art. IV or the Privileges or Immunities Clause of 14th Amend. neither of which speak in terms of travel, interstate mobility, or anything of that sort.

· Doubts that Saenz is a harbinger of fresh new jurisprudence of privileges and immunities.  The Saenz decisions seems to have revealed a Court far more comfortable protecting rights that can describe in architectural terms, especially in terms of federalism, than it is in protecting rights that present themselves as spheres of personal autonomy or as dimensions of constitutionally mandated equality.

· There was a concern that states, fearful of becoming welfare magnates, would engage in a race to the bottom.  Saenz holds that the protections afforded by the Citizenship Clause also limits the powers of the national government.

· J. Nzelibe argues that the right to travel is grounded purely in the federalist structure and is not traceable to the spirit of specific provisions in the Bill of Rights.  When viewed as a limitation on interstate conflict, it is illogical to construe the free movement principle also as a limitation on the powers of the national government.

· R. Hill: Neither the Saenz Court nor the precedents provide an adequate account of what it means to be a bona fide resident of a state.

· The precedents suggest that the definition of state residence will vary with the particular program to which a new resident seeks access.

· Saenz Court adopted a nondiscrimination theory that once a new resident demonstrates that he is a bona fide resident, States are categorically barred from drawing distinctions that burden that new resident based on length of residence.

· While the Saenz was correct to reject discrimination against indigent newcomers in welfare benefits given the danger of cultural animosity, the Court should have limited its categorical nondiscrimination rule to the context.
· M. Strasser argues States that prohibit the recognition of same-sex marriages performed in another domiciliary violate privileges & immunities guarantees by discriminating against nonresidents who are forced to choose between remaining in a state where the marriage was performed or surrendering their marriage in order to migrate to a new state.

· If the privileges of national citizenship do not include something as fundamental as the right to have one’s marriage (valid in the domicile at the time of celebration) recognized in each state through which one might travel or to which one might migrate, then it is not clear what interests could possibly meet the relevant standard.
· Voting: A requirement that a person be a resident of the state for a year and the county for 3 mos. before being allowed to vote was held to be violative of the Equal Protection.  Dunn v. Blumstein (1972).
· The Court used strict scrutiny because denying some citizens the right to vote, deprives them of a fundamental political right, which is the preservative of all rights, and because such a residency requirement directly impinges on the exercise of a second fundamental right—right to travel.
· Court found the residency requirement was not necessary to achieving the state interest of legitimacy and knowledgeable voters.  Fixing a constitutional acceptable period is a matter of degree, noting that 30 days appears to be ample period for the State to complete whatever administrative tasks necessary to prevent fraud.

· Similarly, the relationship between the State interest in an informed electorate and durational residency requirements was too attenuated.

· A state’s 50 day durational voting residency requirement and 50 day voter registration cutoff requirements were valid.  Marston v. Lewis (1973).
· Tuition Benefits: One-year durational residency requirement for receiving in-state tuition rate is valid.  Starns v. Malkerson (1971).
FREEDOM OF EXPRESSION
· The 1st Amend. explicitly protects freedom of speech and press only from the federal government.
· Protection was extended to prohibit states from abridging this in Gitlow v. New York (1925), in which the Court stated that: we may and do assume that freedom of speech and of the press—which are protected by the 1st Amend. from abridgement by Congress—are among the fundamental personal rights and “liberties” protected by the due process Clause of the 14th Amend. from impairment by the States.

· Many cases reviewed de novo due to Doctrine of Constitutional Fact, when the facts of the case are bound up with legal doctrine that they’re inseparable.

· Unprotected Speech: Historically, there are some categories of expression that are completely unprotected: fraud, defamation, obscenity, true threats/fighting words/incitement.
· Commercial speech is not completely protected.

· Disclosure of official secrets is also assumed to be abridgable without 1st Amend. protection.

· One way to approach freedom of expression is to identify categories of protected or unprotected expression.

· Another way is to ask what interest government has in suppressing a particular form of expression.  In recent years, the Supreme Court has tended (under Scalia’s prodding) in the latter direction, probing governmental objectives rather than the nature of particular speech.  In this approach, government neutrality toward content or viewpoint becomes an important goal.
First Amendment Rationales
1) Marketplace of Ideas

a. Theory based on the principle that the First Amend. forbids the government from taking sides in the natural struggle of ideas, representing the application of Social Darwinism to ideas.

b. Introduced by J. Holmes, dissenting in Abrams v. US (1919), “the best test of truth is the power of the thought to get itself accepted in the competition of the market, and that truth is the only ground upon which their wishes safely can be carried out.”

c. Criticisms:

i. Internal contradiction that the theory’s goal is the attainment of truth, yet it posits that we can never really know the truth, so we must keep looking.  But if we can never attain the truth, why bother to continue the fruitless search?  The danger is that someone will decide that he has attained the truth and would be justified in shutting off expression of any views that are contrary.

ii. Requires people to be able to use their rational capacities to eliminate distortion caused by the form and frequency of message presentation and to find the core of relevant information or argument.  This assumption cannot be accepted because emotional or irrational appeals have great impact.

iii. Free discussion of ideas is an illusion because the marketplace of ideas is so distorted by economic reality that the dissenting idea really does not have a fair chance.  Under the rule of monopolistic media—themselves the mere instruments of economic and political power—a mentality is created from which right and wrong, true and false are predefined whenever they effect the vital interests of the society.
iv. Changes in the communications industry have destroyed the equilibrium in that marketplace.  A realistic view of the 1st Amend. requires recognition that a right of expression is somewhat thin if it can exercised only at the sufferance of the managers of mass communications.
2) Citizen Participant Model

a. Announced in New York Times v. Sullivan, that the central purpose of the 1st Amend. is to encourage vigorous robust discussion of public issues and officials.  Such discussion is central to democratic government in order that the people may actively participate in governing.

b. Grounds the 1st Amend. on the principle of self-government and consent to authority—the principle of freedom of speech springs from the necessities of self-government.
c. Criticisms:
i. This utilitarian view does not guarantee any individual protection of speech—it is only required that everything worth saying shall be said.  

ii. R. Bork extended the implication that only political speech deserves 1st Amend. protection.  Since the benefits of non-political speech are indistinguishable from the functions or benefits of all other human activity, it is only the discovery and spread of political truth that distinguishes speech from any other form of human activity and therefore the only principled basis upon which to provide greater protection to speech than to other activities.

1. In response, it has been argued that there are numerous non-communicative, non-speech activities that may be though to aid in the attainment of political truth.  There is no category of expression that furthers a value of values unique to speech.

3) Individual Liberty Model

a. Freedom of expression serves individual values as well as societal goals.  Stated in Whitney v. Cal. that liberty is valued both “as an end and as a means.”  Freedom of expression promotes individual autonomy and furthers self-determination.
b. The liberty model holds that the free speech clause protects not a marketplace but rather an arena of individual liberty from certain types of governmental restrictions.  Justifies protection because of the way the protected conduct fosters individual self-realization and self-determination without improperly interfering with the legitimate claims of others.

c. Except, perhaps in extraordinary circumstances, government may not restrict speech because it fears that the speech will persuade those who hear it to do something of which the government disapproves.

d. Criticism:

i. Other behavior which arguably furthers human experience and growth is regulated and even prohibited by government, and the constitutional demands of liberty require only that the law be reasonable.

1. If there is no principle of free speech independent of a more general liberty, then free speech is more a platitude than a principle.
First Amendment Methodology
1) Absolutist: Speech/Action Dichotomy

a. 1st Amend. could be read as an absolutist prohibition on laws regulating speech.

b. J. Black: My view is without deviation, without exception, without any ifs, buts, or whereases, that freedom of speech means that you shall not do something to people either for the views they have or the views they express of the words they speak or write.

i. Does not believe in the “clear and present danger” doctrine has a place in the interpretation of the 1st Amend.

c. A fundamental distinction must be drawn between conduct which consists of “expression” and conduct which consists of “action.”  “Expression” must be freely allowed and encouraged.  “Action” can be controlled, subject to other constitutional requirements but not by controlling expression.

d. Criticism: that an absolute construction of the 1st Amend. is not required by the language of the Amend., not dictated by the intent of the framers, and impossible in practice.

i. What little evidence there is suggests that the framers intended an extremely narrow construction of the Amend.  Sometimes, the free speech interest must give way in such a situation to a competing social interest and some form of balancing process is used.
2) Categories of Speech

a. The Court has held that certain categories of speech are not entitled to full 1st Amend. protection (e.g. commercial speech), or to any 1st Amend. protection (e.g. fighting words, obscenity, child pornography).

b. Such categories of speech are subject to 1st Amend. review under certain circumstances.  These areas of speech can, consistent with the 1st Amend., be regulated because of their constitutionally proscribable content (obscenity, defamation, etc.).  But cannot be made vehicles for content discrimination unrelated to their distinctively proscribable content.
i. The unprotected features of the words are despite their verbal character, essentially a nonspeech element of communication.  Government regulates the mode of speech as a manner of communicating the idea.

ii. State law that discriminates within an unprotected category of speech fails strict scrutiny and violates the 1st Amend.  R.A.V. v. City of St. Paul (1992) (invalidating statute that prohibited only fighting words that insult or provoke violence on the bases of race, color, creed religion or gender).

1. The discrimination between forms of fighting words was held to be an unconstitutional regulation based on speech content which failed to satisfy strict scrutiny review.

3) Strict Scrutiny

a. Court has also employed strict scrutiny standard of review, imposing a heavy burden of justification on government when it seeks to regulation speech content.

i. Clear & Present Danger test, necessary to a compelling state interest.

b. Under this test, the law is presumptively invalid.
c. Compelled speech will be subject to this test.

4) Balancing

a. When a law is only indirectly or incidentally burdens freedom of speech, the Court is more likely to engage in some form of overt balancing of the competing interests to determine if the law is reasonable.  

b. The interests of the government in regulating the activity are weighed against the burden on free speech interests.

c. At times, the availability of less burdensome alternatives to achieve the government interests are considered.  But it is not necessary that the government adopt the least restrictive means.  Ward v. Rock Against Racism (1989).

d. The degree of judicial scrutiny in interest balancing varies widely.  

i. In some cases, the courts engage in simple ad hoc balancing of the competing interests.  

ii. In other cases, a more weighted balancing is used, such as that the law must be narrowly-tailored to achieve an important government interest.

iii. Some view the Clear & Present Danger doctrine and strict scrutiny as more stringent forms of interest balancing.

5) Content-Based v. Content-Neutral Regulation

a. Content-Based: When the government undertakes to regulate expression because of the content of the speech, because of what is being said, the law is presumptively invalid and strict scrutiny will be applied.
i. Subject-mater discrimination is presumptively invalid because there is a concern that government will distort the public debate or favor particular messages.
ii. View-point based regulation is even more questionable.

iii. A regulation neutral on its face may be content-based if its manifest purpose if to regulate speech because of the message it conveys.  The Court has also used Equal Protection Clause to prevent discrimination against particular speech, ideas, or speakers.
iv. When regulating on the basis of content, government must prove that the law falls into a category of low-value of no-value speech or must justify the law by establishing that the differential treatment is necessary to serve a compelling state interest and is narrowly drawn to achieve that end.  Simon & Schuster v. Members of NY State Crime Victims Bd. (1991).
1. Law prohibiting picketing near school, except for labor disputes is unconstitutional as a form of content discrimination.  Police Dept. of Chicago v. Mosley (1972) (Marshall for the Court combined equal protection analysis with public forum concepts and seemed to announce principles applicable to all free speech cases).

a. Because the law treats some picketing differently from others, we analyze this ordinance in terms of Equal Protection Clause of the 14th  Amend.  The Equal Protection claim is closely intertwined with 1st Amend. interests because it involves expressive conduct, in terms of the subject of the picketing.
b. Crucial question is whether there is an appropriate governmental interest suitably furthered by the differential treatment.

c. Under Equal Protection and 1st Amend., government may not grant the use of a forum to people whose views it finds acceptable, but deny use to those wishing to express less favored or more controversial views.

2. Law requiring income from a contract for a depiction of a crime of an accused or convicted person to be put in escrow fund for the victim violates the 1st Amend.  Simon v. Schuster v. Members of the NY State Crime Victims Bd. (1991).
a. The Court found the law to be a content-based statute because it singles out income derived from expressive activity for a burden the State place on no other income, and it is directed only at works with a specified content.

b. Because the law establishes a financial disincentive to create or publish works with a particular content, it could be upheld only if it served a compelling state interest and were narrowly drawn to serve that interest.  The law was not narrowly-tailored to the state’s undisputed compelling interest in ensuring that criminals do not profit from their crimes.
c. J. Kennedy concurring, rejected the use of strict scrutiny for such a content-based regulation in favor of a per se rule, since the law is directed to speech alone that does not fall into a proscribable category and hence is protected.
b. Content-Neutral: Government regulations that are unrelated to the content of the speech are subject to a lesser degree of judicial scrutiny, an intermediate review, even though speech may be incidentally burdened.

i. If a law is justified without reference to the content of the regulated speech, it may be held to be content-neutral.  

ii. Court will require that the law be “narrowly tailored to serve a significant government interest and leave open ample alternative channels of communication.”

iii. A government regulation is sufficiently justified… (1) if it furthers an important or substantial government interest: (2) if the government interest is unrelated to the suppression of free expression; and (3) if the incidental restriction of alleged 1st Amend. freedoms is no greater than is essential to the furtherance of that interest.  US v. O’Brien.
1. This does not require that government use the least burdensome means, if the means are direct and effective.
2. Regulating location of adult theaters held to be content-neutral because if was directed to secondary effects of adult theaters and not the content of the adult movies.  Any burden on speech was deemed only incidental.  City of Renton v. Playtime Theaters (1986).

3. Government can require that cable television systems carry local broadcast stations.  Turner Broadcasting Sys. v. FCC (1994).
a. Principal inquiry to determine content neutrality is whether the government has adopted a regulation of speech because of agreement or disagreement with the message it conveys.

i. The purpose will often be evident on its face.  However, while a content-based purpose may be sufficient in certain circumstances to show that a regulation is content-based, it is not necessary in all cases.

b. The rules are content-neutral.

i. They impose burdens and confer benefits without reference to the content of the speech.

1. While the rules interfered with editorial discretion, the extent of the interference does not depends on the cable operators’ programming.

ii. The provisions do not pose such inherent dangers to free expression, or present such potential for censorship or manipulation, as to justify application of strict scrutiny.

c. Thus, should be reviewed under the intermediate level of scrutiny applicable to content-neutral restrictions that impose an incidental burden on speech.

Clear & Present Danger Doctrine
· Advocacy of illegal conduct directed to inciting or producing imminent lawless action which are likely to result can be suppressed because of its content.  Bradenburg v. Ohio (1969).
· First formulated in Schenck v. US (1919), by J. Holmes: The question in every case is whether the words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent.  It is a question of proximity and degree (Court affirmed conviction of distributor of leaflets that encouraged obstruction of the draft).

· When a nation is at war many things that might be said in time of peace are such a hindrance to its effort that their utterance will not be endured so long as men fight and that no Court should regard them as protected by any constitutional right.

· J. Brandeis concurring in Whitney v. Cal. (1927), recognized the value of freedoms of expression as both an end and as a means to the discovery and spread of political truth.  “But even advocacy of violence, however reprehensible morally, is not a justification for denying free speech where the advocacy falls short of incitement… In order to support a finding of clear and present danger, it must be shown either that immediate serious violence was to be expected or was advocated, or that the past conduct furnished reason to believe that such advocacy was then contemplated.

· No danger flowing from speech can be deemed clear and present, unless the incidence of evil apprehended is so imminent that it may befall before there is opportunity for full discussion.

· The court must conclude that a particular restraint is justified because of the danger.  A legislative judgment that the danger is too immediate and too serious to permit the normal reliance on free discussion is not conclusive even if it is reasonable.

· Masses Test: J. Hand emphasized the nature of the speech rather than circumstances.  Only direct incitement of illegal conduct would be prohibited and that the gravity of the evil must be discounted by its improbability.  Masses Publishing v. Patten (1917) (NY postmaster refused to deliver a publication that hampered the war effort, in accordance with the Espionage Act). 
· J. Holmes pointed out that punishing incitement might allow government intervention before any real threat existed.
· Criticisms:

· The doctrine is an oversimplified judgment unless it takes account also of a number of other factors: the relative seriousness of the danger in comparison with the value of the occasion for speech or political activity; the availability of more moderate controls than those which the state has imposed; and perhaps the specific intent with which the speech or activity is launched.

· Test assumes that once expression immediately threatens the attainment of some valid social objective, the expression can be prohibited.  To permit the state to cut off expression as soon as it comes close to being effective is essentially to allow only abstract or innocuous expression.

· Balancing tests inevitably become intertwined with the ideological predispositions of those doing the balancing—or if not that, at least with the relative confidence or paranoia of the age in which they are doing it.
· Modern Test: Focuses on both the nature of the speech and the danger it presents.  The government cannot ban advocacy of unlawful conduct unless it is: (1) directed to producing imminent lawless action and is (2) likely to produce such actions.  Bradenburg v. Ohio (1969) (invalidating state statute that did not distinguish between mere advocacy and incitement to imminent lawless action).
· Only intentional incitement of unlawful conduct, not advocacy of abstract doctrine, can be punished.  

· J. Douglass concurring, believes that the Clear & Present Danger Doctrine is not reconcilable with the 1st Amend. during peacetime.

· Notes:

· It combines the most protective ingredients of the Masses incitement emphasis with the most useful elements of the clear and present danger heritage.

· The test affords the Court an opportunity to review lower courts through constitutional fact, since the rule is based on both content and context.

· Bradenburg clearly implies that the probability that speech may bring about an unlawful act is not a sufficient constitutional basis for criminalizing it, unless the speech is so closely, immediately, and intentionally engaged with a particular unlawful act that the speech itself is part and parcel of that act, or an attempt (in the criminal law sense of the word) to bring it about.

· M. Redish: In all reality, all the Court intended to do in Bradenburg was to apply the distinction between protected abstract advocacy on the one hand and unprotected advocacy of concrete future at some undetermined point on the other.

· Advocacy of illegal action at some indefinite future time (and was not directly addressed to any group of persons) lacks likelihood that it would produce imminent disorder.  Hess v. Indiana (1973) (applying Bradenburg, reversed a conviction of anti-war demonstrator for saying “we’ll take the fucking street later”).

· Coercive Speech: Statements intended to exercise a coercive impact does not remove them from the reach of the 1st Amend.  NAACP v. Clairborne Hardware Co. (1982) (speech by NAACP leader warning of “discipline” against blacks violating an economic boycott of white merchants was protected speech)

· Speech did not authorize or directly threaten acts of violence nor directed incitement of imminent lawless action.
Prior Restraint Doctrine
· Many have argued that the freedom of speech comprehended in the original understanding of the 1st Amend. was to limit prohibition of prior restraints, which tends to be more sweeping and inhibiting, (as it cuts off communication before it takes place) and cannot be collaterally attacked.
· Topical exceptions: national security, obscenity and incitement (see ‘Notes’ below).

· Prior restraints involve government restraints on freedom of expression which operate prior to the time that expression entered the marketplace of ideas (as opposed to penalties after the fact, e.g. breach of peace, disorderly conduct, defamation).

·  Ex: licensing, permit systems, censorship, injunctions

· Standard of Review: Prior restraints are highly suspect, both substantively and procedurally, and there is a substantial presumption against their constitutionality.  The government bears a heavy burden of showing justification for the imposition of such a restraint.  

· Generally, the Court has professed to employ the Clear & Present Danger Doctrine in reviewing prior restraint systems.  Neb. Press Assn. v. Stuart (1976).
· While not per se impermissible, prior restraints are subject to close judicial scrutiny.  Near v. Minn. (1931) (invalidating law enjoining publications that regularly publish malicious, scandalous material).

·  Notes:
· One advantage of the doctrine is that it does not require the same degree of judicial balancing that the courts have held to be necessary in most 1st Amend. contexts.

· Under Near, the norm is intended to be freedom from prior restraint.  Valid prior restraints are intended to be the exception, which the Court lists: national security, obscenity, and incitement to violence.  However, the Court never explains what makes his three exceptions exceptional.

· J. Butler argues that the regulation challenged in Near was not a prior restraint at all because an injunction could only be obtained after a judicial determination and could be directed only against repeat publications of similar nature.
· E. Volokh argues that the prior restraint doctrine should not prohibit permanent injunctions of unprotected speech, entered after a full consideration of the merits whether at trial or on summary judgment.

· To a certain extent the Court has recognized that administrative restraints are more harmful.  However, in a number of cases, the Court has imposed its heavy negative presumption on judicial injunctions, without distinguishing such restraints from the administrative variety.
· In Neb. Press Ass’n v. Stuart, the Court reversed a gag order, restraining media coverage, issued by a state trial judge because of the failure to consider alternatives to a restraining order.

· Court could not issue an injunction, absent a Congressional statute, restraining a newspaper publication of a classified study on the Vietnam War.  Government failed to demonstrate that the publication would necessarily involve direct, immediate, and irreparable damage to the nation.  NY Times v. US (1971).

· Protective order prohibiting dissemination, prior to trial, of information gained through the pretrial discovery process does not violate the 1st Amend. because the restraint was no greater than necessary to protect the integrity of the discovery process and did not restrict dissemination of the information if gained from other sources.  Seattle Times Co. v. Rhinehart (1984).
· Identifying Prior Restraints: The difficulty is that the Court has sometimes applied the term so liberally as to deprive it of any hard meaning.  The special vice of a prior restraint is that communication will be suppressed, either directly or by inducing excessive caution in the speaker, before an adequate judicial determination so that it is unprotected by the 1st Amend.

· It should not be thought that just because a law prevents a communication from occurring that the control automatically becomes a prior restraint.  Disorderly conduct, breach of the peace, obscenity laws, even when narrowly drawn to conform to Supreme Court requirements, inhibit free expression and tend to produce self-censorship.

· There is an ambiguous borderland where controls exist which can be classified either as examples of subsequent punishment or as prior restraints.

· For the party seeking to invalidate the control, characterizing a regulation as a prior restraint may induce a court to demand a heavy burden of justification, required to sustain a prior restraint.

· Not all injunctions are prior restraints subject to the heavy presumption of unconstitutionality.  If the injunction only incidentally affects expression and is content-neutral, the prior restraint doctrine does not apply.

· The Court asks whether the challenged provisions of the injunctions burden no more speech than necessary to serve a significant government interests.

· The greater the danger of censorship and discriminatory application, the Court employs a somewhat more stringent standard than normally used for content-neutral regulations.

· While content-based permit systems are burdened substantively and procedurally, a content-neutral permit system not involving censorship concerns need only contain adequate standards to guide administrative discretion and render the official’s actions subject to judicial review.
First Amendment Vagueness & Overbreadth

· If the language of the law is unconstitutionally vague or overbroad on its face, the fact that it is applied in a narrow, constitutional manner will not save the law.

· Vagueness: A law is facially invalid if it is not drawn with sufficient clarity and definiteness to inform persons of ordinary intelligence what actions are proscribed.  A vague statute regulating the 1st Amend. activity is fundamentally unfair, violating both due process and freedom of expression.
· One of the most fundamental vices of a vague statute is that the individual is not given fair warning that his or her conduct will run afoul of the statutory ban.
· The 1st Amend. demands special clarity in both criminal and civil laws burdening freedom of expression so that protected expression will not be chilled or suppressed.

· Overbreadth: A law is facially invalid if it is substantially overbroad in that the law indiscriminately reaches both constitutionally protected and unprotected activity.  A statute must be precisely drawn so that protected behavior is not chilled or suppressed.

· The doctrine postulates that the government may not achieve its concededly valid purpose by means that sweep unnecessarily broadly, reaching constitutionally protected as well as unprotected activity.

· It can serve as a useful tool to test the legitimacy of lawmakers’ motives; the close the fit between the government’s chosen means and its valid objectives, the more likely it is that lawmakers truly sought to fulfill those objectives.

· Standing: The distinctive consequence of the overbreadth doctrine is its departure from standing principles.  A litigant has standing to challenge the constitutionality of an overbroad statute even though his activities could be prohibited under a properly drawn statute because the law could be applied to another whose conduct could not be regulated under a properly drawn law and who may be chilled in the exercise of their 1st Amend. rights.

· Increasingly, the Court requires real and substantial overbreadth for facial invalidity.  The Court will consider the likelihood that a significant amount of protected speech will be burdened and the potential constitutional applications of the law.  Broderick v. Oklahoma (1973) (rejecting both vagueness and overbreadth challenges to State law restricting the political activities of the state’s civil servants; and whatever overbreadth that may exist should be cured through case-by-case analysis of the facts).
· Where conduct and not merely speech is involved, the overbreadth of the statute must not only be real, but substantial as well, judged in relation to the statute’s plainly legitimate sweep.

· J. Brennan (and 3 other justices) dissenting took issue with the fact that the Court makes no effort to define what it means by “substantial overbreadth” and offers no explanation as to why deterrence of conduct should be viewed differently from deterrence of speech, even where both are equally protected by the 1st Amend.

· The concept of substantial overbreadth is not readily reduced to an exact definition.  There must be a realistic chance that the statute itself will significantly compromise recognized 1st Amend. protection of parties not before the Court for it to be facially challenged on overbreadth grounds.  LA City Council v. Taxpayers for Vincent (1984) (upholding an ordinance prohibiting the posting of signs on public property).  

· The mere fact that one can conceive of some impermissible applications of a statute is not sufficient to render if susceptible to an overbreadth challenge.

· Vague and excessive intrusion on free assembly and association of a city ordinance making it a crime for one or more persons to assemble on the sidewalk and there conduct themselves in a manner annoying to persons passing by.  Coates v. Cincinnati (1971).
· Banning all 1st Amend. activities within the central airport terminal is facially unconstitutional under the overbreadth doctrine.  Bd. of Airport Comm’r of LA v. Jews for Jesus (1987).
· The ban reaches the universe of expressive activity and purports to create a virtual 1st Amend.-free zone at LAX and does not merely regulate expressive activity in that might create problems such as congestion or disruption of activities.

Fighting Words Doctrine: Fighting Words, True Threats, and Offensive Speech
· Government can impose carefully drawn content-based regulation when the speech constitutes fighting words—words which by their very utterance inflict injury or tend to incite an immediate breach of the peace.
· The doctrine is based on the theory that fighting words are of such slight value as a step to truth as not to merit 1st Amend. protection.  The focus is on the nature of the speech rather than on the context.  While the doctrine originally was limited to face to face verbal encounters that are likely to produce a violent reaction from a reasonable person, it has increasingly been merged into the modern Clear & Present Danger doctrine, under Bradenburg.
· Test: The test is what men of common intelligence would understand would be words likely to cause an average addressee to fight.  Chaplinsky v. NH (1942).

· Fighting words include personally abusive epithets, which are inherently likely to provoke violent reaction.  Cohen v. Cal. (1971).
· Overbreadth & Vagueness: The Court has provided little guidance on what words constitute fighting words.  Instead, it has tended to hold that the statute in question is not limited to fighting words, and therefore is overbroad or vague and hence facially unconstitutional.

· State cannot punish words that are merely offensive.  Cohen v. Cal (“Fuck the Draft” on the back of a jacket worn outside courthouse does not constitute fighting words, since the message was not directed to any person and was not an incitement).
· States are free to ban “fighting words,” but in this instance it was not clearly directed to a specific person, so that no individual present could reasonably have regarded the words on the jacket as a direct personal insult.

· The mere presumed presence of unwitting listeners or viewers does not serve automatically to justify curtailing all potentially offensive speech.

· In order for the government to shut off discourse solely to protect others from hearing it, depends upon a showing that substantial privacy interests are being invaded in an essentially an intolerable manner.

· Moreover, no readily ascertainable general principle exists for determining what is offensive.  Government officials cannot make distinctions in this area of taste and style that is so individual.

· Much linguistic expression serves communicates both emotion and ideas.  We cannot sanction the view that the Constitution, while solicitous of the cognitive content of individual speech, has little or no regard for that emotive function, which may often be the more important element of the overall message sought to be communicated.

· Notes & Criticisms:
· J. Powell in a subsequent case dissenting, argued for recognizing and proscribing offensive speech, defined as “the willful use of scurrilous language calculated to offend the sensibilities of an unwilling audience.”
· T. Shea: The Clear & Present Danger doctrine focuses the reactions of the actual addressees, where as the Fighting Words Doctrine looks to the probable reactions of reasonable persons.  The Court’s subsequent attention to the reactions of the particular addressee suggests that the fighting words doctrine is rapidly becoming only a form of the clear and present danger doctrine.

· D. Farber: Cohen, in rejecting the State’s ability to regulate offensive language employs a balancing test restrained by: 1) a strong concern for sharpness of focus in regulatory schemes, and 2) a rebuttable presumption against recognizing new justifications for content regulation.

· S. Gard argues that the Fighting Words doctrine should be abandoned because such language 1st Amend. protection.  

· The doctrine, which operates, at best to penalize individuals for failing to show others the respect society deems proper, and at worse, to penalize individuals for vehement criticism of government official, is simply not constitutionally justified.
· M. Redish: The theoretical fallacy in Chaplinsky doctrine is the assumption that the value of free speech is a means to attain truth.  If one recognizes that the primary value of free speech is a means of fostering individual development, the inappropriateness of distinguishing between the values of different types of speech becomes clear.
· A. Bickel argues that there is such a thing as verbal violence, a king of cursing, assaultive speech that amounts to almost physical aggression, bullying that is no less punishing because it is simulated.  Equally important, it may create a climate in which conduct and actions that were not possible before become possible.

· D. Farber, in contrast, argues that use of offensive language reveals the existence of something offensive and ugly, whether in situation or in the speaker’s mind.  In either event, the language reveals an important though unpleasant truth about the world.  Suppressing this language violates a cardinal principle of a free society, that truths are better confronted than repressed.  As long as we live in an ugly world, ugly speech must have its forum.

· Hostile Audience: If the source of impending violence if a crowd of listeners hostile to the speaker’s lawful message, the police usually must proceed against the crowd and protect the speaker.  Gregory v. Chicago (1969).  The 1st Amend. protects speech even if it induces a condition of unrest, creates dissatisfaction with conditions as they are, or even stirs people to anger.  Terminiello v. Chicago (1949).
· However, there is precedent never overruled, that if the threatened disruption is due to the speaker’s own intentional provocation, then the speaker can be punished under narrowly drawn laws proscribing incitement to likely, imminent lawless action.  Feiner v. NY (1951) (upholding speaker’s conviction for breach of peace).

· Speaker was not arrested nor convicted for the content of his speech.  Rather, it was the reaction which it actually engendered.  It is one thing to say that the police cannot be used as an instrument for the suppression of unpopular views, and another to say that, when as here the speaker passes the bounds of argument or persuasion and undertakes incitement to riot, they are powerless to prevent a breach of peace.

· Speaker who gives prior notice of his message has not compelled a confrontation with those who voluntarily listen.  Village of Skokie v. Nat’l Socialist Party (Illin. 1978) (state court rejecting that the display of the swastika threatens peace to a degree that it should be enjoined, moreover it is a symbolic form of free speech entitled to protection).
Hate Speech
· Some states and localities have enacted laws prohibiting expression that incites hatred of, or which is insulting or derogatory towards, traditionally vulnerable groups—racial minorities, women, ethnic or religious groups, homosexuals.
· It is argued that such speech inflicts emotional harm, promotes discrimination and violence and silences victims.

· Violence is a necessary and inevitable part of the structure of racism.  It is the final solution, as fascists know, barely held at bay while the tactical weapons of segregation, disparagement, and hate propaganda do their work.
· While it does not meaningfully promote 1st Amend. values, it undermines the values of Equal Protection Clause.  

· Apart from the context of threatened violence, the constitutionality of these laws is questionable since they constitute content-based regulations violative of 1st Amend. protection afforded offensive & abusive speech.
· However, laws which punish racially motivated harmful conduct or which enhance the penalty for crimes when inspired by racial bias are consistent with the 1st Amend.  The racial bias motive must be established beyond a reasonable doubt.  Apprendi v. NJ (2000).

True Threats
· Definition: The 1st Amend. permits States to prohibit forms of intimidation that are true threats, where a speaker directs a threat to a person or group with the intent of placing the victim in fear of bodily harm or death.  Va. v. Black (2003).  Court considers the impact of the speech.
· True threats are constitutionally proscribable because it serves to protect individuals from the fear of violence and from the disruption that fear engenders and from the possibility that the threatened violence will occur.  R.A.V. v. City of St. Paul (1992).

· Law banning symbols that reasonably would arouse anger, alarm, or resentment in others on the basis of race, color, creed, religion or gender is facially invalid.  R.A.V. v. City of St. Paul (Scalia for the majority; precedent is less influential that initially thought).
· Ordinance is facially unconstitutional because it prohibits otherwise permitted speech on the basis of the subjects the speech addresses.

· The government may proscribe libel, but it may not make the further discrimination of proscribing only libel critical of the government.  The 1st Amend. does not permit St. Paul to impose special prohibitions on those speakers who express views on disfavored subjects.

· The prohibition against content discrimination that the 1st Amend. requires is not absolute.
· First, when the basis for the content discrimination consists entirely of the very reason the entire class of speech at issue is proscribable, no significant danger of idea of viewpoint discrimination exists.

· Another valid basis for differential treatment to a content-defined subclass of proscribable speech is that the subclass happens to be associated with particular secondary effects of speech so that the regulation is justified without reference to the content of speech.
· Finally, an exception for content-based regulations in a category of proscribable speech may exist so long as “the nature of the content discrimination is such that there is no realistic possibility that official suppression of ideas is afoot.

· While noting that the interest (to ensure basic human rights of members of groups that have been historically discriminated against) is compelling, the content discrimination was not reasonably necessary to achieve this interest.  The existence of content-neutral alternatives—banning all fighting words—was determinative. 
· The reason why fighting words are categorically excluded from the protection of the 1st Amend. if not that their content communicates any particular idea, but that their content embodies a particularly intolerable (and socially unnecessary) mode of expressing whatever idea the speaker wishes to convey.

· The ordinance did not single out an especially offensive mode of expression.  Rather, it has prohibited only those words that communicate ideas in a threatening manner.  It has proscribed fighting words that communicate racial, gender, or religious intolerance.
· J. White (with Blackmun, O’Connor, Stevens) concurred in judgment, but finding issue with restrictions on the ability of government to regulate within proscribable categories; preferred to decide the case under the overbreadth doctrine.
· The categorical approach is a firmly entrenched part of our 1st Amend. jurisprudence.  It is inconsistent to hold that the government may proscribe an entire category of speech because of the content of that speech is evil, but that the government may not treat a subset of that category differently without violating the 1st Amend. 
· Under the majority’s view, a narrowly drawn content-based ordinance could never pass constitutional muster if the object of that legislation could be accomplished by banned a wider category of speech.

· The majority’s concern about content-based regulations within Chaplinsky categories of unprotected speech is unnecessary because the Equal Protection Clause requires that the regulation pf unprotected speech be rationally related to a legitimate government interest.

· J. Blackmun concurring in judgment, noted that it will serve as precedent for future cases or it will not.

· By deciding that a State cannot regulate speech that causes great harm unless it also regulates speech that does not (setting law and logic on their heads), the Court seems to abandon the categorical approach, and inevitably to relax the level of scrutiny applicable to content-based laws.

· J. Stevens (with White and Blackmun) wrote separately to suggest how the allure of absolute principles skewed the majority & J. White’s opinion.
· Criticized the Court for holding that content-based regulations are presumptively invalid and that government must either proscribe all speech or no speech at all.

· In broadest terms, our entire 1st Amend. jurisprudence creates a regime based on the content of speech.  The scope of the 1st Amend. is determined by the content of expressive activity.

· Whether speech falls within one part of the categories of unprotected or proscribable expression is determined in part by its content.  Even within categories of protected expression, the 1st Amend. status of speech is fixed by its content.
· The categorical approach sacrifices subtlety for clarity and fits poorly with the complex reality of expression, inevitably gives rise only to fuzzy boundaries (i.e., expressive conduct).  It is unworkable, ultimately futile, and destined to fail.

· State can enhance criminal penalties based on racial bias motivation.  Wisc. v. Mitchell (1993) (upholding sentencing enhancements when a group of black men beat a white boy severely).
· Physical assault is not expressive conduct protected by the 1st Amend.  Such laws are aimed at unprotected conduct.

· The statute does not violate the 1st Amend. protection afforded thought & beliefs.  While a person may not be punished because of his abstract beliefs, motive is frequently an important factor in determining penalties for criminal conduct.

· Bias-inspired crime may be singled out because this conduct is through to inflict greater individual and societal harm.

· The claim that penalty enhancement might cause an individual to avoid (protected) bigoted, offensive speech is too speculative to support an overbreadth challenge.

· There is no 1st Amend. barrier to evidentiary use of speech in order to prove motive or intent or the elements of a crime.

· Notes & Critics:

· Such laws are adopted for the very purpose of penalizing thought processes and political motivations found to be offensive by those in power, they constitute classic abridgements of the constitutionally protected freedom of thought.

· In response to the reasoning above: Giving the greedy murderer a more severe sentence than the compassionate killer may raise interesting questions about the theory of punishment, but not about free speech concerns.  The greedy murderer is being punished not for holding certain abstract beliefs, but for acting on those beliefs in a way that makes his conduct more reprehensible, more dangerous, and perhaps more in need of deterrence than the compassionate killer.

· State may ban cross-burning with the intent to intimidate because it is a particularly virulent form of intimidation.  Va. v. Black (2003) (upheld statute’s prohibitions on cross-burning, but invalidated provision that the conduct was prima facie evidence of intent).  Instead of prohibiting all intimidating messages, the State may choose to regulate this subset of intimidating message in light of cross burning’s long and pernicious history as a signal of impending violence.

· Just as a State may regulate only that obscenity which is the most obscene due to its prurient content, so too may a State choose to prohibit only those forms of intimidate that are most likely to inspire fear of bodily harm.
· We did not hold in RAV that the 1st Amend. prohibits all forms of content-based discrimination within a proscribable area of speech.  Rather, we specially stated that some types of content discrimination did not violate the 1st Amend.

· Unlike the statute in RAV, the Va. statute does not single out for opprobrium only that speech directed toward one of the specified disfavored topics.  It does not matter whether an individual burns a cross with intent to intimidate because of victim’s race, gender, or religion, etc.

· The prima facie evidence provision, as interpreted by the jury instruction, renders the statute unconstitutional.  The provision chills constitutionally protected political speech because of the possibility that a State will prosecute somebody engaging in lawful political speech at the core of what the 1st Amend. is designed to protect.

· J. Scalia (with Thomas) concurring and dissenting, agrees that under RAV, a State may, without infringing the 1st Amend., prohibit cross burning carried out with the intent to intimidate, but disagrees that the prima facie provision is overbroad and should be interpreted as a rebuttable presumption.
· J. Souter (with Kennedy, Ginsburg) concurring and dissenting, finds that the statute makes a content-based distinction within the category of punishable intimidating or threatening expression, but is still unconstitutional because it risks content-discrimination.
· The specific prohibition of cross burning with intent to intimidate selects a symbol with particular content from the field of all proscribable expression meant to intimidate, and hence constitutes a type view-point based discrimination.

· The issue is whether the statutory prohibition restricted to this symbol falls within one of the exceptions to RAV’s general condemnation of limited content-based proscription within a broader category of expression proscribable generally.  

· The Va. statute does not qualify for the virulence exception as RAV explained it.  The majority’s discussion of a special virulence exception here moves that exception toward a more flexible conception.
· RAV defines the special virulence exception to the rule barring content-based subclasses of categorically proscribable expression this way: prohibition by subcategory is nonetheless constitutional if it is made “entirely” on the “basis” of “the very reason” that “the entire class of speech at issue is proscribable” at all.  The Court explained that when the subcategory is confined to the most obviously proscribable instances, “no significant danger of idea or viewpoint discrimination exists.”

· Actually, another way of looking at today’s decision would see it as a slight modification of RAV’s 3rd exception, which allows content-based discrimination within a proscribable category when its nature is such “that there is no realistic possibility that official suppression of ideas is afoot.”  The majority’s approach could be taken as recognizing an exception to RAV when circumstances show that the statute’s ostensibly valid reason for punishing particularly serious proscribable expression probably is not a ruse for message suppression, even though the statute may have a greater (but not exclusive) impact on adherents of one ideology than on others.
· For whether or not the Court should conceive of exceptions to RAV’s general rule in a more practical way, no content-based statute should survive even under a pragmatic recasting of RAV without a high probability that no official suppression of ideas is afoot.

· It is difficult to conceive of an intimidation case that could be easier to prove than one with cross-burning, assuming any circumstances suggesting intimidation are present.  The provision is quite enough to raise the question whether Va.’s content-based statute seeks more than mere protection against a virulent form of intimidation.  
· Since no RAV exception can save the statute as content-based, it can only survive if narrowly tailored to serve a compelling state interest, a stringent test the statute cannot pass; a content-neutral statute banning intimidation would achieve the same object without singling out particular content.

· J. Thomas dissenting, finds that the statute prohibits only conduct, not expression and hence there is not need to analyze it under any of the 1st Amend. tests.

· Notes & Critics:

· G. Charles: Va. can permissibly regulate cross-burning because it is regulating a particularly virulent form of intimidation, one could argue that St. Paul should have been able to single out fighting words uttered on the basis of race, gender and religion because such fighting words are likely to cause anger and incite immediate violence.

· If cross-burning itself is a particularly virulent type of intimidation, then burning a cross on the basis of the victim’s race must certainly be an even more virulent type of intimidation.  If one were to apply Black’s reasoning to RAV, not only should the Court have upheld St. Paul’s ordinance, but it presented a more compelling case for affirmance than the statute in Black.
· S. Gey contends that the Court’s definition of “true threat” is broad and ambiguous and threatens the speech-protective standard dictated in Bradenburg v. Ohio, potentially stripping significant meaning from the 1st Amend.

· The only manifestation of fear that should be relevant to the application of true threats analysis is that personalized and immediate fear of a person who is singled out and told in no uncertain terms that he is specifically targeted for attack.  If a generalized, diffused fear can be used as a justification for sanctioning speech, then all aggressively antagonistic dissent will be subject to suppression.
· F. Schauer raises the question whether a potential defendant should be required to possess intent if the harm the legislature seeks to protect against is the fear resulting from such a threat, and not the threat itself.  It may be right that the speaker can be prosecuted because he is as responsible for the ordinary meaning of his words as he is as responsible for the ordinary consequences of his conduct.

· J. Bell endorses a victim-centered approach, which would allow for prosecution in all cases in which a defendant burned a cross with a directly targeted victim.

Expressive Conduct: Symbolic Speech
· Conduct can be used as a means of communicating ideas—the medium can be the message.  J. Jackson recognized that symbolic action could sometimes be the most effective form of expressing an idea.
· Two part analysis: 1) is the conduct expressive?  2) if it is expressive, is it protected by the 1st Amend.?

· Is the Conduct Communicative?  In determining whether the conduct is speech, the Court often examines the nature of the conduct, the factual context, and the environment to determine if the actor has an intent to communicate a message and whether the audience viewing the conduct would understand the message.  Spence v. Washington (1974).  Often the Court will assume arguendo that the conduct is expressive.
· Is the Speech Protected?  When speech and non-speech elements are in the same course of conduct, government regulation of symbolic speech is permissible if, under O’Brien v. US (1968):

1) it furthers an important or substantial government interest,
2) the government interest is unrelated to the suppression of free expression,
(this determination is essentially the same as asking whether the regulation is content-based or content-neutral)

3) the incidental restriction on alleged 1st Amend. freedom is no greater than essential to the furtherance of that interest.
· The O’Brien test (intermediate standard) applies only if the regulation is content neutral and is essentially the same standard used in review content-neutral regulation of the public forum.

· If the regulation is based on the content of the symbolic speech the most exacting scrutiny applies.  Texas v Johnson (1989).
· The government interest in the effective functioning of the Selective Service System is sufficiently legitimate and substantial to justify a law prohibiting the conduct of burning draft cards in spite of the incidental restrain on 1st Amend. expression.  O’Brien v. US (1968) (upholding conviction under federal law prohibiting “knowingly mutilate[ion]” of draft card).
· The Court cannot accept the view that an apparently limitless variety of conduct can be labeled “speech” whenever the person engaging in conduct intends thereby to express an idea.

· The many functions performed by the Selective Service certificates (proof of registration, facilitation of communication to local bds., notifications of whereabouts of registrant, prohibition against their deceptive misuse) establish beyond a doubt that Congress has a legitimate and substantial interest in preventing their wanton destruction and assuring their availability by punishing people who knowingly & willfully destroy or mutilate them.
· There are no alternative means that would more precisely and narrowly assure the continuing availability of issues certificates than a law which prohibits their willful mutilation or destruction.

· The non-communicative impact of O’Brien’s act of burning his registration certificate frustrated the government’s interest, a sufficient interest shown to justify O’Brien’s conviction.

· The Court will not strike down an otherwise constitutional statute on the basis of an alleged illicit legislative motive.  Inquiries into congressional motives or purposes are a hazardous matter.  

· When the issues is simply the interpretation of legislation, the Court will look to statements by legislators for guidance as to the purpose of the legislature, because the benefit to sound decision-making in this circumstance is thought sufficient to risk the possibility of misreading Congress’ purpose.

· It is an entirely a different matter when we are asked to void a statute that is constitutional on its face, on the basis of what a few Congressmen said about it.

· Notes & Critics:

· For most expressive conduct, the purpose of expression is protected, but the method of expression is regulable.  Intermediate scrutiny is said to be the resulting compromise, allowing government to retain significant power to regulate in these areas but acknowledging that the 1st Amend. still provides some protection.
· Although the O’Brien test remains good law, the Court has never used it to invalidate laws that incidentally burden expressive conduct.  In fact, the Court has created a waivable presumption that such laws do not violate the 1st Amend.

· M. Dorf: In some sense, the O’Brien test is the worst of all possible worlds.  A large category of content-neutral laws is susceptible to an O’Brien challenge.  Litigation over regulations in this category imposes substantial costs to society, but yields few tangible benefits.  Because most of the challenged laws will survive, most of the cases actually litigated will not benefit free speech.

· Nor does the prospect of O’Brien scrutiny deter potentially speech-chilling laws, because legislators enacting content-neutral laws will not ordinarily contemplate free speech issues: by definition, such laws are aimed at problems that do not arise from the communicative impact of speech.  Thus, if O’Brien scrutiny is to remain toothless, it hardly seems worth retaining as a discrete 1st Amend test.

· T. Emerson previously suggested symbolic speech cases by determining whether the speech or conduct element is predominant in the conduct under consideration.  In his view, O’Brien was wrongly decided because the action was speech rather than conduct, and thus entitled to 1st Amend. protection.

· J. Douglas, in Bradenburg, made much the same speech-action distinction when he stated that speech grouped with conduct should not be protected under the 1st Amend.

· J. Ely argued that burning a draft card to express opposition to the draft is an undifferentiated whole, 100% action and 100% expression.  Attempts to determine which element “predominates” will inevitably degenerate into question-begging judgments about whether activity should be protected.

· L. Henkin argued that a “constitutional distinction between speech and conduct is specious.  Speech is conduct and actions speak.”  The meaningful constitutional distinction is not between speech and conduct, but between conduct that speaks, communicates, and other kinds of conduct.
· E. Volokh also argues that while speech & conduct should be distinguished, typical “it’s not speech, it’s conduct” doctrines would force courts to focus on the wrong questions and reach the wrong results.  Courts should focus on a distinction more like that of O’Brien, so that expression can generally be regulated to prevent harms that flow from its non-communicative elements (noise, traffic obstruction, and the like), but not harms that flow from what the expression expresses.  

· Neither generally applicable laws nor specially targeted laws should be allowed to restrict speech because of what the speech says, unless the speech falls within one of the exceptions to protection (e.g. threats or false statements of fact) or unless the restriction passes strict scrutiny.

· L. Tribe argues that a law is content-based if on its face, it is targeted at ideas or information that government seeks to suppress, or if government actions neutral on its face was motivated by an intent to single out constitutionally protected speech for control or penalty.

· J. Ely suggests that the determination of whether a law is content control turns on whether the harm that the state is seeking to avert is one that grows out of the fact that the defendant is communicating, and more particularly out of the way people can be expected to react to his message, or rather would arise even if the defendant’s conduct had no communicative significance whatsoever.
· Government can impose a law that regulates conduct based on substantial government interest that incidentally affects speech.  Congressional law preventing schools that receive federal funds to prohibit military recruiters from gaining access to campuses does not violate the schools’ freedom of speech.  Rumsfeld v. FAIR (2006) (Roberts for a unanimous Court upheld the Solomon Amendment: in order for a law school and its university to receive federal funding, the law school must offer military recruiters the same access to its campus and students that it provides to nonmilitary recruiters receiving the most favorable access).
· Sufficient governmental interest exercised under Congressional power to raise and maintain armes.

· The law regulates conduct, not speech.  It affects what the law school must do, not what they may or may not say.  Does not harm any of the freedom of expression rights:
· Law does not require compelled speech by the schools.  

· The recruiting assistance provided by the schools often includes elements of speech, but is only incidental to the law’s regulation of conduct.

· The compelled speech violation in the Court’s prior cases resulted from the fact that the complaining speaker’s own message was affected by the speech it was forced to accommodate.

· Law does not prohibit speech.
· Nothing about recruiting suggests that law schools agree with any speech by recruiters and nothing in the law restricts what the law schools may say about the military’s policies.

· Law does not violate the school’s expressive associational rights.
· The law does not force schools to accept members it does not desire.  Students and faculty are free to associate to voice their disapproval of the military’s message.
· Just as saying conduct is undertaken for expressive purposes cannot make it symbolic speech, so too a speaker cannot erect a shield against laws requiring access simply by asserting that mere association would impair its message.

Public Forum Doctrine
· The Court established that the use of streets and public places for expressive purposes has traditionally “been part of the privileges, immunities, rights, and liberties of citizens.”  From this principle, there developed the concept of “public forum” available to the citizen for expressive activity.
· The 1st Amend. right of access to public property has been complemented by the 1st Amend. Equal Protection concept of the right of equal access.

· Nature of the Forum: A sharp distinction is drawn between the regulatory and proprietary roles of government.  Where the government is acting as a proprietor, managing its internal operations rather than acting as a lawmaker with the power to regulate or license, its actions will not be subjected to heightened review to which its actions as a lawmaker may be subjected.  Int’l Soc’y for Krishna Consciousness v. Lee (1992).
Traditional Public Forum
· Definition: A traditional public forum is public property that has historically had as a principal purpose the free exchange of ideas (e.g. streets and parks). 
· Government may not bar all communicative activity from “quintessential” public forum.  Such places have historically been associated with expressive activity.  They are natural and proper places for disseminating information.
· Standard: Content-based regulation of speech in a traditional public forum must fall into a category of low-value speech (proscribable) or be justified using strict scrutiny.  
Content-neutral regulation of the public forum is constitutional if the law is narrowly-tailored to serve a “significant governmental interest” and leaves open ample alternative channels for communication of the information (same test for time, place & manner controls).
· Peaceful demonstrators on public state capitol grounds may not be validly prosecuted for conducting a protest.  Edwards v. S. Carolina (1963).
· A law barring all picketing and leafleting on the public sidewalks surrounding the Supreme Court is unconstitutional because such a broad prohibition of “public forum property” does not narrowly serve the public interests in protecting persons and property or maintaining proper order and decorum.  US v. Grace (1983).
Limited or Designated Public Forum
· Definition: The public forum was held to include other public property where expressive activity was not incompatible with the normal use to which the property is put (e.g. public library, universities).  The limited public forum is also determined by government designation and intent to open the property for expressive activity.  
· Government does not create a public forum by inaction.  It must be shown that the practice and policy of the government indicate an intent to open a nontraditional forum for general public discourse. 
· However, government may withdraw the place from public forum designation.  
· Standard: Same standard as a traditional public forum.  If the government excludes speakers who are within the class to which a designated public forum is made generally available, its actions are subject to strict scrutiny.
· State rule limiting distribution of information at a state fair to a fixed location is constitutional.  Heffron v. Int’l Soc’y for Krishna Consciousness (1981).
· State fair grounds constitute a limited public forum.  The fixed location rule is content-neutral and is narrowly tailored to further important state interest in traffic control on the crowded fairgrounds.  
· Alternative forums such as speech at the fixed location or contact off the fairgrounds are available.
· University created forum generally open for student group use cannot discriminate in use by denying access for religious worship or teaching.  Widmar v. Vincent (1981).
· In order to justify such discrimination in access to public forum based on the religious content of the group’s intended speech, the university must show that its regulation is necessary to serve a compelling state interest and that it is narrowly drawn to achieve that end.
· The university is not justified by the desire to maintain separation of church and state mandated by the state and federal constitutions.
Nonpublic Forum 
· Definition: Public property which is not by tradition or designation a forum for public communication (e.g., military bases, jails, rapid-transit cars and mailboxes).
· The fact that particular property is owned by the government does not make it part of the public forum.  Certain publicly-owned places are inappropriate for any assembly or protest.
· A designates public forum is not created when the government grants only selective access for individual speakers rather than general access for a class of speakers.  When the government grants eligibility for access to the forum to a particular class of speakers, whose members must then, as individuals, obtain permission to enter, only a nonpublic forum exists.
· Standard: Regulation of access to such property need only be viewpoint-neutral and reasonable.  Reasonableness has been marked by judicial deference to government, akin to rationality test.
· County jail is not an appropriate place for the exercise of 1st Amend. rights.  Demonstrator’s conviction for trespass is constitutional.  Adderly v. Fla. (1966) (when public property such as state capitol grounds may be open to the public, jails, built for security purposes, are not).
· School district’s interschool mail system is not by tradition or by designation a public forum.  Perry Educ. Assn. v. Perry Local Educators’ Assn. (1983) (district’s grant of exclusive access to the teachers’ bargaining representative to interschool mail system does not violate the 1st Amend. rights of rival teacher group since it is nonpublic forum; use of the facilities allows representative to perform obligations to all teachers; and alternative channels of union-teacher communication remain open).
· Airports are not designation or public fora.  Int’l Soc’y for Krishna Consciousness v. Lee (1992) (upholding regulation prohibiting solicitation and receipt of funds in airport terminals).
· The tradition of airport activity does not demonstrate that airports have historically been made available for speech activity.  The principle purpose is facilitating travel, not promoting exchange of ideas.  Nor are the terminals designated public fora intentionally open to speech activity.
· The rule is a reasonable content-neutral regulation given the disruptive effect of solicitation on the normal flow of traffic and the potential for fraud and duress of harried travelers.
· J. Kennedy (with 3 other justices) argues that airport terminals are public for a since they share physical similarities with other public fora.  The very breadth and extent of the public’s use of airports make it imperative to protect speech rights there.  Time, place and manner regulation can assure that expressive activity is quite compatible with the uses of major airports.
· Public television broadcasting is a nonpublic forum and broadcaster’s exclusion of an independent candidate from a debate does not violate the 1st Amend.  Candidate’s exclusion was based on lack of public support rather than viewpoint discrimination.  Ark. Educ. Television Comm’n v. Forbes (1998).
· The public forum should not be extended in a mechanical way to the context of public television broadcasting.  Television broadcasters enjoy the widest journalism freedom consistent with their public responsibilities.
· The nature of editorial discretion counsels against subjecting broadcasters to claims of viewpoint discrimination.  Programming decisions would be particularly vulnerable to claims of this type.  As a result, broadcasters might decide to avoid controversy and diminish the free flow of ideas.
· A designated public forum is not created when government allows selective access for individual speakers rather than general access for a class of speakers.
· Government does not create a designated public forum when it does not more than reserve eligibility for access to the forum to a particular class of speakers.
· Nonpublic forum status does not mean that the government can restrict speech in whatever way it likes.  To be consistent with the 1st Amend., the exclusion of a speaker from a nonpublic forum must not be based on the speaker’s viewpoint and must otherwise be reasonable in light of the purpose of the property.
· J. Stevens (with Souter, Ginsburg) dissenting, argues that public broadcasting is limited public forum, and the editorial decision was ad hoc and lacked standards pointing to evidence that the independent candidate did have support enough to affect the outcome.
· If a comparable decision were made today by a privately owned network, it would be subject to scrutiny under the Federal Election Campaign Act unless the network used pre-established objective criteria to determine which candidates may participate in the debate.  No such criteria governed the AETC.
· Because AETC is owned by the State, deference to its interest in making ad hoc decisions about the political content of its programs necessarily increases the risk of government censorship and propaganda in a way that protection of privately owned broadcasters does not.
· The dispositive issue is not whether AETC created a designated public forum or a nonpublic forum, but whether AETC defined the contours of the debate forum with sufficient specificity to justify the exclusion of a ballot-qualified candidate.
· AETC’s control was comparable to that of a local government official authorized to issue permits to use public facilities for expressive activities and hence would also need narrow, objective definite standards required to subject 1st Amend. freedoms to prior restraint.
· When the demand for speaking facilities exceeds supply, the State must ration of allocate the scarce resources on some acceptable neutral principle.
Commercial Speech
· Definition: Expression that does no more than propose a commercial transaction; expression related solely to the economic interests of the speaker and its audience.  
· In Valentine v. Chrestensen (1942), the Court unanimously held that commercial speech was outside the 1st Amend. since it did not related to self-government or promote individual self-diginity.
· It is now established that even commercial advertising (assuming the activity advertised is legal) enjoys some 1st Amend. protection though not as substantial as other speech.  Va. State Bd. of Pharmacy v Va. Citizns Consumer Council (1976) (consumer and society have a strong interest in free flow of information).  
· It is argued that commercial speech has greater objectivity and hardiness permitting greater state regulation.
· The prior restraint doctrine does not apply.
· Restriction of commercial speech will not be facially invalidated because of overbreadth.
· Arguing for more regulation: Advertising pressure does more than influence content; it sometimes dictates it.  Even non-libelous political dissent, when critical of advertisers, is subject to outright suppression.  Commercial speech is commercial power.
· Unprotected Commercial Speech: Providing information about illegal activities or contrary to public policy is not protected by the 1st Amend. (e.g. sex-designated help wanted ads, constituting illegal sex discrimination, are not protected).  False and misleading advertising is not protected (e.g. state statute prohibiting use of trade names for optometry is valid, since it had no intrinsic meaning).  However, false defamatory publication, no involving commercial speech, does enjoy constitutional protection.
· Modern Standard: A form of intermediate review to determine the constitutional protection provided (Centr. Hudson Gas & Elec. v. Pub. Serv. Comm’n of NY):
Although remaining valid law, the Court has been less deferential in applying this test and a number of justices have questioned its use for reviewing regulation of truthful, nonmisleading information.
1) Speech must not be misleading or related to unlawful activity

2) The asserted government interest must be substantial

3) Government regulation must directly advance the governmental interest asserted 

a. The regulation must advance the governmental interest in a direct and material way, that the potential harms are real and that the regulation will alleviate them to a material degree.  The relationship cannot be left to speculation of conjecture.

4) Regulation must not be more extensive than is necessary to serve that interest

a. Regulation can be necessary even if it is not the least restrictive means of achieving the substantial state interests; it is sufficient if there is a “reasonable fit.”
b. The availability of less burdensome alternatives remains relevant in determining if the fit is reasonable.
· A prophylactic regulation designed to avert the potential for deception is seldom sufficient to meet this test.
· State prohibition on truthful utility advertising to promote the use of electricity violates the 1st & 14th Amends.  Centr. Hudson (1980) (formulating and applying the prevailing standard).
· 1st: The commercial speech does not concern illegal activity and is not misleading, thus the 1st Amend. applies.
· 2nd: The government interest in fair rates and energy conservation are clear and substantial.
· 3rd: The prohibition of advertising does directly advance the government interest in energy conservation since advertising is designed to increase the use of electricity.
· 4th: While promotional advertising is directly related to the state’s interests in energy conservation, a total prohibition is more extensive than is necessary to further the state’s energy conservation interest.
· A state university has a substantial interest in regulating commercial speech in the form of Tupperware parties in college dorms to promote an educational rather than a commercial atmosphere and preventing the commercial exploitation of students and preserving residential tranquility.  Bd. of Trustees of State Univ. of NY v. Fox  (1989) (a regulation is narrowly tailored to advance these interests if the State proves that the law does not burden substantially more speech than is necessary to further the interest; there must be a “reasonable” fit).
· State law banning advertisement of retail liquor prices except at the place of sale violates the 1st Amend.; and the 21st Amend. does not qualify the law abridging the freedom of speech in the 1st Amend.  44 Liquormart v. R.I. (1996) (Stevens for the plurality of the Court; O’Connor’s concurrence prevents overruling the Posadas holding that the legislature can choose suppression over a less speech-restrictive policy and that the greater state regulatory power includes the lesser, (power to ban the activity must include power to ban advertising for it)).
· When the State regulates commercial messages to protect consumers from misleading, or deceptive, or aggressive sales practices, or requires the disclosure of beneficial consumer information, the purpose of its regulation is consistent with the reasons for according constitutional protection to commercial speech and therefore justifies less than strict review.
· However, when a State entirely prohibits dissemination of non-misleading commercial messages for reasons unrelated to the preservation of a fair bargaining process, there is far less reason to depart from the rigorous review that the 1st Amend. generally demands; and it must be reviewed with “special care” under Centr. Hudson.
· 2nd: State claims its interest in promoting temperance justifies this ban, but there is no evidence to support this.  Elimination of the ban would significantly increase alcohol consumption if speculative.
· 3rd: Not an effective nor direct way to achieve interests.  Heavy drinkers would still purchase despite price.
· 4th: Restriction on speech is more extensive than necessary.  State interest could be accomplished by educational programs and higher taxes.
· Posadas erroneously performed the 1st Amend. analysis. (Stevens, Kennedy, Thomas, Ginsburg)
· Posadas clearly erred in concluding that it was up to the legislature to choose suppression over a less-restrictive policy.
· Cannot accept the contention that the “greater-include-the-lesser” reasoning because it is inconsistent with logic and well-settled doctrine.
· Banning speech may sometimes be more intrusive than banning conduct.  Words are not necessarily less vital to freedom than actions, or that logic somehow proves that the power to prohibit an activity is necessarily greater than the power to suppress speech about it.
· 1st Amend. directs that government may not suppress speech as easily as it may suppress conduct and that speech restrictions cannot be treated as simply another means that the government may use to achieve its ends.
· The State’s regulation of a sale of goods differs in kind from the State’s regulation of accurate information about those goods.  It’s power to band the sale of liquor entirely does not include a power to censor all advertisements that contain accurate information about the price of the product.
· Unpersuasive that the speech regulation targeted a “vice” activity.  Hard to define vice and banning speech about it, while allowing the activity is not a principled justification.
· J. Scalia dissenting, is uncomfortable with the Centr. Hudson test but does not have the wherewithal to overrule it or replace it with something else; also shares aversion to paternalistic government policies that shield facts from the public.
· J. Thomas concurring in judgment, finds that application of Centr. Hudson should not be applied in this kind of case in which the government’s asserted interest is to keep legal users of a product of service ignorant in order to manipulate their choices in the marketplace.
· Such an interest is per se illegitimate and can no more justify a regulation of commercial speech than it can justify regulation of noncommercial speech.
· Plurality’s interpretation of the 4th prong of the Centr. Hudson commits the courts to striking down restrictions on speech whenever a direct regulation would be an equally effective method of dampening demand by legal users.  However, in all cases banning the product would be as effective as restricting its advertising, such that, all restrictions with such a purpose would fail the 4th prong of the test.
· Rather than using Centr. Hudson, he would apply Va. Pharmacy Bd., under which these restrictions would fail.
· J. O’Connor concurring (with Rehnquist, Souter, Breyer), would resolve the case by applying Centr. Hudson.  Since it fails the 4th prong, the ban is invalid.
· In order for a speech restriction to pass muster under the 4th prong, there must be a fit that is reasonable and that represents a scope that is in proportion to the interest served.
· Since Posadas, the Court has examined more searchingly the State’s professed goal, and the speech restriction put into place to further it, before accepting the State’s claim that the speech restriction satisfies the 1st Amend.  The closer look we have required comports better with the purpose of the analysis set out in Centr. Hudson, by requiring the State to show that the speech requirement directly advances its interests and is narrowly tailored.
· Notes:
· R. Post: Commercial speech receives protection because of its informational function, whereas public discourse is protected to assure citizen participation.  The information-protection rationale of commercial speech explains why it can be subject to restrictions that would not be tolerated in the case of public discourse (e.g., prior restraint, overbreadth and compelled disclosure).  But the Centr. Hudson test is inadequate to accomplish the informational function of commercial speech.
· It will either continue to unfold by developing doctrinal tools necessary to assess the impact of state regulation on the actual circulation of commercial information, or the Court will merge it with public discourse.
· S. Sherry argues that concrete, atheoretical concerns play a substantial role in the Court’s commercial speech cases, demonstrated by its reliance on empirical data in some cases.
· The Court credited the district court findings of fact based on empirical studies of liquor consumption patterns, rejecting the appellate court’s finding of inherit merit in the state’s argument that competitive price advertising would lower prices and thus increase alcohol sales.
· C. E. Baker argues that advertisers, not governments, are the primary censors of mediate content in the US.  He believes the current commercial speech doctrine tends to favor regulation of commercial speech since any good policy justification for a tax or regulation should defeat an advertiser’s 1st Amend. claims.
Obscene Speech

· No 1st Amend. protection for obscene speech since such expression lacks social importance.
· Definition: In order for material to be categorized as obscene it must satisfy each element (Miller v. Cal.):

a) Whether the average person, applying contemporary community standards would find that the would, taken as a whole, appeals to the prurient interest;
i. Jury determination (not children) of community standards.  National standard does not need to be contemplated.

1. No expert evidence is requires to establish is required to establish obscenity.  

b) Whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law; and 
c) Whether the work taken as a whole lacks serious literary, artistic, political or scientific value.

i. Judged as a whole by an objective reasonable person standard.  Pope v. Illin.
· In making this determination, the jury system will be used.
· Court’s guideline to define obscenity tries to exclude “hard core” pornography from 1st Amend. protection.  However, conduct must be specifically defined by the applicable State law or authoritatively construed for the regulation to be constitutional.  Miller v. Cal. (1973).
· No one will be subject to prosecution for the sale or exposure of obscene materials unless these materials depict or describe patently offensive “hard-core” sexual conduct specifically defines by the regulating state law as written or construed.
· These specific prerequisites will provide fair notice to a dealer in such materials that his public and commercial activities may bring prosecution.
· Although noting that it is not the Court’s function to propose regulatory schemes, a few examples of what a state statute could define for regulation as patently offensive sexual conduct:
· Patently offensive representations or depictions of ultimate sexual acts, normal or perverts, actual or simulated.
· Patently offensive representations or depictions of masturbation, excretory functions and lewd exhibition of the genitals.
· At a minimum, prurient, patently offensive depiction or description of sexual conduct must have serious literary, artistic, political or scientific value to merit 1st Amend. protection.
· While Miller was meant to leave the determination of obscenity to local communities, this does not preclude independent judicial review even of the jury determination of obscenity.  Constitutional standards must be satisfied.
· Mere possession of obscene matter (except for child pornography) cannot constitutionally be made a crime.  Privacy, a fundamental right, protects what an individual reads or watches in his own home.
· But the right of privacy does not protect obscene displays in places of public accommodation even when effective safeguards are employed against exposure to juveniles and passersby.  Paris Adult Theater v. Slaton (1973).
· Possession of child pornography can be criminalized because of the state’s compelling interests in protecting the physical and psychological well-being of the minors and in destroying the market for the exploitive use of children distinguish this from other obscene material.  Osborne v. Ohio (1990). 
· Control of obscenity may also take the form of civil statutes such as nuisance or zoning laws, which constitute prior restraints involving licensing, injunction, and administrative censorship.  The Court generally has taken a more favorable attitude to such prior restraints on the theory that they avoid many of the evils of obscenity control pursued through criminal laws.  Paris Adult Theater v. Slaton (1973).
· Frequently, zoning laws are treated as time, place and manner regulations rather than content controls rather than content controls.  In cases where the regulation significantly effects protected activity, the law must be designed to achieve a substantial government interest and leave open reasonable alternative channels of communication.
· If the regulation does not significantly burden expression of the effects of speech, the 1st Amend. protection does not apply and the law need only be rational.
Indecent Speech and Broadcasting
· Full 1st Amend. protection does not extend to broadcasting due to the pervasive nature of the medium and ease of accessibility to children.  FCC v. Pacifica Found. (1978) (FCC authority to regulate “any obscene, indecent, or profane language by means of radio communications” does not violate 1st Amend.).
· The constitutional protection accorded to a communication containing such patently offensive sexual and excretory language need not be the same in every context.  It is the characteristic of such speech that both its capacity to offend and its social value vary with the circumstances.
· Because content of that character is not entitled to absolute constitutional protection under all circumstances, the Court must consider its context in order to determine whether the FCC’s action was permissible.
· Court has recognized that each medium of expression presents special 1st Amend. problems.
· The government regulation is based on a nuisance rationale, which may merely be the right thing at the wrong time.  This does not depend on finding that the speech was obscene.
· Broadcast media has a uniquely pervasive presence and the audience constantly tunes in and out, for which prior warnings for programming may be ineffective.
· Broadcast is also uniquely accessible to children, even those too young to read, which justifies special treatment of indecent broadcasting.
· J. Powell (with Blackmun) concurring emphasizes that the Court’s decision turns on the unique characteristics of the broadcast media, combined with society’s right to protect its children from speech inappropriate for their age and not on the value or protection accorded the speech.
· J. Brennan (with Marshall) dissenting, argues that the FCC order is not a permissible time, place and manner regulation because it is based on content.
· The monologue does not fall into the categories of unprotected speech, hence is should be protected.
· Whatever the minimal discomfort suffered by a listener who inadvertently tunes into a program he finds offensive during the brief interval before he can simply switch stations is surely worth the candle to preserve the broadcaster’s right to send and the right of those to receive a message entitled to the full 1st Amend. protection.
· Because the monologue is obviously not an erotic appeal to the prurient interests of children, the Court, for the 1st time, allows the government to prevent minors from gaining access to materials that are not obscene, and are therefore protected as to them.
· The responsibility and right to weed worthless and offensive communications from the public airways resides with the public in a marketplace unsullied by the censor’s hand. 
· When the medium requires the listener to take affirmative steps to receive the communication, and technological means to limits its availability, a total ban of the material is not narrowly tailored to serve the compelling interest of preventing minors from being exposed.  Sable Commc’n of Cal. v. FCC (1989).
· There is no captive audience problem where a caller seeks and is willing to pay for the communication.  This is manifestly different from a situation in which a listener does not want to receive the message.
· Court rejected the government’s argument that nothing less that a total ban would prevent children from obtaining access to dial-a-porn messages, which are sexually indecent but not obscene. Technological means were available to prevent such access.
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