Constitutional Law II Outline (Barron)
Lauren Peacock

I. Substantive Limits on Governmental Power (Chapter 5)
a. The Original Constitution

i. Natural Rights Philosophy
1. Declaration of Independence—“a self-evident truth” that “all men are created equal” and entitled to inalienable right to life, liberty, and the pursuit of happiness IS natural rights philosophy.  

2. Limits on the claims government can make on the individual beyond anything in human created constitutions or laws b/c natural to all persons.

3. Natural law used to overturn state law.  Calder v. Bull (1798)—invalidating a Conn. ex post facto civil law, even though Constitution only specifically referenced criminal ex post facto laws, based on the natural law 

a. Rationale:  J. Chase says “there are acts which the Federal, or State, Legislature cannot do, without exceeding their authority.  There are certain vital principles in our free republican governments, which will determine and overrule an apparent and flagrant abuse of legislative power.”
b. Dissent:  J. Iredell doesn’t think courts have the authority to set aside laws against “natural law” unless explicitly unconstitutional.

c. Who won?

i. J. Chase won b/c use “natural rights” philosophy to define liberty.

ii. J. Iredell won b/c look to the language of the Constitution to determine whether or not something is Constitutional.
ii. Express Rights

1. Article I, § 9:  prohibits suspension of habeas corpus excep in cases of rebellion or invasion
2. Article I, §10:  prohibits state laws that impair Ks.

3. Article I, §§ 9 and 10:  prohibit either state or federal government from passing bills of attainder or ex post facto laws.

4. Article III, §2 guarantees trail by jury in criminal cases except impeachment.

5. Article III, §3:  requirements for conviction of treason.

6. Article IV, §2:  guarantees citizens of each state priv. & imm. of the citizens of the several states.  

7. Article VI, §3:  no religious tests for voting

8. Limited Government achieved through enumerated powers.

iii. Doctrine of Vested Rights 
1. Root:  Contract Clause (Article I, §10)

2. Main Use:  to protect economic property interests against state legislative intrusion

3. Invalidated GA state law under the K clause (Art. I, §10) of the Constitution.  Fletcher v. Peck (1810).  Δs good faith purchasers of land from private companies (that got land grant after bribes of GA legislature) could enforce original law and subsequent law rescinding the land grant was void.
4. Important (state) police power can trump K clause freedom to K.  Charles River Bridge v. Warren Bridge (1837).
b. The Bill of Rights (ratified 12/15/91)
i. Not originally included in Constitution b/c gov’t of enumerated powers (wouldn’t have the power to limit speech and if say cannot then Framers were afraid that would imply gov’t could encroach on other rights not enumerated in the Bill of Rights).  

1. Rationale of 9th Amendment:  “the enumeration in the Constitution of certain rights shall not be construed to deny or disparage others retained.”

ii. Did not apply to the States until after Civil War Amendments

1. The 5th Amendment applies to the power of the federal government and NOT to the states.  Barron v. Mayor & City Council of Baltimore (1833)

a. Rationale (J. Marshall)

i. Constitution made for U.S. government, not for individual states, therefore the limitations on power only apply to the U.S. government (can only limit what it created not something already in creation);

ii. PLUS purpose of the Bill of Rights was to secure people from abuse of power of central gov’t (not local gov’t)
b. Textually could have argued applied to the states b/c didn’t mention U.S. but not interpreted that way.

c. Due Process and Substantive Rights

i. Origins of Due Process—intended to provide substantive or just procedural limitations on gov’t?

1. Procedural Due Process—historical meaning of “due process,” right to hearing/trial/process

2. Substantive Due Process—substantive rights not textually in Constitution but interpreted into the Constitution, ex. right to privacy

ii. NY Supreme court grounds substantive restraint on legislative power in due process guarantee.  Wynehamer v. People (NY 1856)—found that forbidding the sale and storage of liquor deprived right of property.
1. Dissent argues that the democratic process of electing legislatures is “due process”—if majority of legislature in democracy enacted them.

d. The Civil War Amendments (specifically apply to the States w/ enabling provisions)
i. 13th Amendment—abolishing slavery, §2 gave Congress power to enforce with appropriate legislation. 

ii. 14th Amendment—citizenship
1. Scott v. Sanford (5th Amendment Due Process pg. 384)

a. Dred Scott was a slave taken into free territory; Scott sued for his freedom; cannot sue b/c not a citizen of the US.  Substantive due process of the right to property—Congress could not restrict slavery (transfer of property).  

i. 14th Amendment overruled that decision.

2. Abolitionist perspective—natural rights of men indispensable to liberty

3. Original Intent—author of the 14th said intended to incorporate the 1st 8 amendments of the Constitution 

4. Marshal/Brennan interpretation of 14th—so vague capable of being interpreted by each generation

iii. 15th Amendment—right to vote

e. Privileges & Immunities (of 14th Amendment)
i. No teeth to the Privileges & Immunities Clause—purpose of clause was race discrimination and just means that a citizen may become a citizen of ANY state with the rights and immunities of any other citizen of the same state.  Slaughter-House Cases (1873).

1. Privileges and immunities are secured in relationship to the FEDERAL government (as federal citizens);

2. Narrow list of rights of federal citizenship included right to:

a. to petition Congress;

b. to peaceably assemble;

c. to use the write of habeas corpus;

d. to use navigable waters of the U.S.;

e. the right to interstate travel;

f. to claim the rights secured by the 13th and 15th amendments;

g. the right to vote in federal elections.

3. J. Miller (majority)—saying due process if procedural (and not substantive) b/c nothing can impede state from regulating commerce

a. Incorrect cite

4. J. Field (dissent)—court’s interpretation of the priv. & immunities clause give clause NO meaning.  Shouldn’t have to be a citizen of the state to get the privileges and immunities—that was the whole purpose of the clause.

5. J. Bradley (dissent)—choice of employment is liberty…without which he cannot be a freeman (emergence of substantive due process).  Property right in a job.

6. **No Constitutional basis for protection of fundamental rights.**

ii. Recent Revival
1. States cannot make distinctions between people who are citizens of the United States.  Saenz v. Roe (1999)—CA enacted a law that if came to CA to become a welfare recipient would get same benefit in first year from former state—held unconstitutional.

a. BUT “bona fide” classifications are a-okay—State can impose some residence restrictions to make sure a traveler is a bona fide resident (example, need to be a 1 year resident before getting in state tuition).  

2. Discrimination against the newly arrived citizen based on the exercise of the right to travel, even if only and incidental burden, is subject to strict scrutiny.    
f. The Ex Post Facto Clause  (retroactive punishment by gov’ts)
i. Art. I, §9, cl. 3—“No…ex post facto law shall be passed.” (federal gov’t)

ii. Art. I, §10, cl.1—no State shall pass any ex post facto law.

iii. Smith v. Doe (2003)—Alaska’s “Meghan’s Law” imposing retroactive registration and community notification convicted sex offenders against children establishment of a civil non-punitive regulatory regime DOES NOT violate the ex post facto clause.
1. If legislature intended to punish, YES ex post facto.

2. If legislature did not intend to punish, but the statute is so punitive either in purpose or effect to negate the legislature’s intent to deem the law civil, then YES ex post facto.  (Requires “only the clearest proof”).

3. Factors (not exhaustive) to determine whether or not punitive:

a. traditionally regarded as punishment;

b. imposes an affirmative disability or restraint;

c. promotes traditional aims of punishment;

d. has a rational connection to a non-punitive purpose;

e. excessive with respect to purpose.

4. Dissent (Stevens)—reasoned that any regulation that is imposed on every specific criminal and no one else deprives an individual of a liberty interest which = punishment and therefore violates ex post facto.

5. Dissent (Ginsburg)—punitive in effect AND act’s excessiveness (of the burden) in relation to its non-punitive purpose

g. The Incorporation Debate

i. NO total incorporation—the court has rejected the argument that the Due Process Clause incorporates all of the Bill of Rights vis-a-vis the states.
ii. Flexible Due Process—asks whether a proceeding was so unfair as to offend fundamental standards of decency, if yes, then apply Bill of Rights to the States.
1. Double jeopardy in 5th not applicable/incorporated to states.  Palko v. Connecticut (1937)—first time convicted and sentenced to life imprisonment; second time convicted and sentenced to death (b/c both state and convicted can appeal).
a. Rationale:  Double jeopardy does not offend “the concept of ordered liberty”
b. Overturned by Benton v. MD, states bound by double jeopardy clause—but concept of ORDERED LIBERTY lives on.

iii. Selective Incorporation 

1. Silence of accused CAN be used against them b/c the freedom against self incrimination is not incorporated. Adamson v. California (1947), for the principles of incorporation.
a. Frankfurter (concurring);

i. Due Process Clause has an independent potency and meaning apart from the Bill of Rights (stands alone);

ii. Not to be governed by the “straight jacket” of the Bill of Rights;

iii. Dynamic concept of due process so liberty may protect more at a later time;
iv. (FF) Consensus theory of incorporation—look to see if most states have incorporated the rule.

v. BUT any test that limits states power/independence must be used with restraint.

b. Black (dissenting);

i. there are cannons of fairness and decency governed by natural law (Bill of Rights is just natural law enumerated);

ii. use of judicial review to set aside state law should be used rarely

iii. to incorporate the Bill of Rights would provide more solid (formalist) interpretation of Constitution for certainty;

iv. “liberty” is too big and fuzzy of  a concept so must use Bill of Rights to give liberty meaning (or judiciary could knock down any statute offending “liberty”).

c. Murphy (dissenting);

i. Yes, incorporate all of the Bill of Rights

ii. BUT leave the door open for liberty in the 14th to have its own rights meaning as well.

d. Overruled by Griffin v. CA—state prosecutors cannot make adverse inferences from accused silence.

2. Incorporates 1st Amendment.  Gitlow v. New York (1925)

3. Incorporates exclusionary rule for illegal searches and seizures.  Mapp v. Ohio.  (Uses FF’s consensus theory of selective incorporation.)

4. Provisions not incorporated—7th Amendment right to jury trial in civil cases, the right to grand jury indictment, freedom from excessive bail, 12 person jury, and unanimous verdict for conviction.

II. Substantive Due Process (Chapter 6)
a. Economic Substantive Due Process

i. Upheld a state statue limiting the rates charged by grain warehouses.  Munn v. Illinois (1877)

1. But limited to police power to regulate private property that affects a public interest—private property “clothed with a public interest when used in a manner to make it of public consequence, and affect the community at large.”

2. Dictum—“Undoubtedly, in mere private contracts, relating to matters in which the public has no interest, what is reasonable must be ascertained judicially.  But this is because the legislature has no control over such a contract.”

ii. Prohibiting a person from making a K with an out of state co. violated individual’s right to K under the 14th due process clause.  Allgeyer v. Louisiana (1897) Invalidated state statute makes it illegal for any person to K with an insurance co. not licensed to do business in LA.  
1. Liberty in the 14th Amendment = free from physical restraint BUT ALSO “to live and work where he will; to earn his livelihood by any lawful calling; to purse any livelihood or vocation, and for that purpose to enter into all contracts which may be proper, necessary and essential to his carrying out to a successful conclusion the purposes above mentioned.”

iii. Freedom of K is part of the liberty protected in the 14th.  Lochner v. New York (1905).  Invalidating a state law setting the maximum hours of employment for bakery employees b/c unreasonably interfered with the right to K between employer and employee.  
1. Not police power b/c clean and wholesome bread does not depend on how long the baker works.
2. Dissent (J. Holmes)—A constitution is not intended to embody a particular economic theory; cannot invalidate regulation unless unreasonably interferes with fundamental rights. 
a. very anti-research

iv. Economic Substantive Due Process Under Lochner
1. Set aside state (Coppage v. Kansas, 1915) and federal (Adair v. United States, 1908) statutes making it criminal to fire employee for membership in a labor union.
a. Employer and employee have an equality of right.  

b. J. Holmes dissent—the law “simply prohibits the more powerful party to exact certain undertakings, or to threaten dismissal or unjustly discriminate on certain grounds against those already employed.”

2. Invalidated a DC minimum wage law for women.  Adkins v. Children’s Hospital (1923).

3. Upheld maximum hour law for women.  Muller v. Oregon (1908).

a. Brandeis Brief—w/ social statistics on harm of excessive hours to women.

4. Upheld law setting 10 hour male work day for male workers.  Bunting v. Oregon (1917).

5. Generally wage setting more likely to be struck down and hours setting less likely to be struck down.

b. The Fall of Substantive Due Process

i. New Deal legislation in the 1930s—more support for upholding laws regulating commerce and right to K (less likely to see businesses as Ks between individuals).

ii. The Death of commercial substantive due process—a state can adopt whatever economic policy may be reasonably necessary to promote public welfare.  Nebbia v. New York (1934) Law regulating state milk prices rationale under the exercise of the police power.

1. Deferential review of the state legislature—rationality for the legislature and not for the courts.

2. “[t]he guaranty of due process…demands only that the law shall not be unreasonable, arbitrary or capricious, and that the means selected shall have a real and substantial relation to the object sought to be attained.”

3. Distinguishes Lochner (not overruled) b/c business affected with a public interest

a. Can still make a narrow argument for business NOT affected w/ a public interest (but will lose).
iii. Constitution does not speak of freedom to K—liberty is subject to due process and regulations which are reasonable in relation to their subject and adopted in the interests of the community IS due process.  West Coast Hotel Co. v. Parrish (1937).  Sustained a minimum wage law for women (overruling Adkins).  

iv. Munn v. Illinois (1877)—legislature allowed to regulate grain storage facility rates b/c are businesses affected with a public interest. 
v. Held constitutional clause that forbade discrimination against nonunion employees.  Lincoln Federal Labor Union v. Northwestern Iron & Metal Co. (1949)

vi. Up to the legislatures to decide the wisdom of legislation—upheld unlawful to engage in debt-adjusting unless member of KS bar.  Ferguson v. Skrupa (1963).

vii. Signs of Resurrection

1. Some takings cases revival of substantive economic due process.**
viii. Current Standard = rationality test
1. The burden is on the challenging party to establish that the law has no rational relation to a permissible gov’t purpose (United States v. Carolene Products, 1938)
2. The court will not Q the legislative fact finding.
ix. Punitive Damages can be excessive and violate Due Process.  
a. In determining whether a punitive damage award is grossly disproportionate to actual damages, the court will consider three factors (BMV v. Gore)

b. the degree of reprehensibility of of the Δ’s conduct;

c. the disparity between the actual or potential harm suffered by the Π and the punitive award;

d. the difference between the punitive damages awarded by the jury and the civil penalties authorized or imposed in comparable cases. 

2. The Due Process clause prohibits imposition of grossly excessive or arbitrary punishments on a tortfeasor (used BMV standards).  State Farm Mutual Automobile Insurance Co. v. Campbell (2003).  
a. **punitive damages should be w/in single digit ratio (9 to 1 at most).**
b. procedural element—jury punished state farm for people not before the court (no procedure hearing for them) AND
c. substantive element—amount is arbitrary.

c. Fundamental Rights (strict scrutiny SOR for fundamental rights = the government must show that the legislation is narrowly tailored or necessary to further a compelling state interest.)
i. Contraception

1. Privacy right implied from the penumbras of the 1st, 3rd, 4th, 5th, and 9th Amendments.  Griswold v. Connecticut (1965) (Douglas).  State criminal statute proscribing use of contraceptives even by married persons violates the right of privacy.
a. pnumbra = surrounding or adjoining region in which something exists in a lesser degree
b. 3rd Amendment—privacy was important to the framers

c. 1st Amendment—freedom to attain knowledge (right to study a language)

i. Meyer v. NB, right of parent to rear child to study German in a private school.
ii. NAACP v. Button, right of association

d. 9th Amendment—shows rights in Bill of Rights no only ones 

e. All Const. provisions together create zone of privacy.

f. SOR unclear—concurring members applied either strict scrutiny or “particularly careful scrutiny” but MORE than rational basis review.

g. Concurrence (Harlan)

i. privacy right implicit in ordered liberty; 
ii. focus on history in order to create judicial self restrain;  
iii. Bill of Rights does not define NOR limit due process definition of the 14th (DYNAMIC). 
h. Concurrence (Goldberg)

i. emanating from the “traditions and collective consciences of our people” & 9th Amendment focus for un-enumerated rights.  Liberty protects fundamental rights not only limited to 1 thru 8 amendments (shows intent of framers to include non-enumerated rights); 
ii. 4th & 5th together = the right to be let alone (Olmstead v. U.S.);  
iii. looks to the collective conscience of our people to determine if there is a right (has prevailed); 
iv. critiques dissent for saying it would be okay to have mandatory sterilization b/c not specifically in Constitution.
i. Concurrence (White)
i. realm of family life gov’t can’t enter, right s of the marriage relationship; 
ii. uses strict scrutiny.
j. Dissent (Black)

i. not in the Constitution; 
ii. court should not act like a Constitutional Convention; 
iii. purpose of 9th Amendment was to limit the power of the federal gov’t (not to invalidate state law); 
iv. dilutes Constitution b/c “privacy” is such a broad concept.

k. Dissent (Stewart)—finds no right to privacy in the Constitution even though he thinks the law is stupid, not for him to interpose his personal views.
l. Overall, stress on the intimate relationship of husband and wife (in family) in society

2. Right of individual to be free from excessive governmental intrusion in the decision to have or not have a child.  Eisenstadt v. Baird (1972) statute prohibiting distribution of contraceptives to unmarried persons violates Equal Protection.  Δ arrested after giving a lecture to students and passing out contraceptives.
a. 1st Cir. held—fundamental human right to contraceptives (to decide when to procreate) BUT Supreme found on Equal Protection grounds

b. Often quoted Dicta on substantive privacy right:  “If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.” 

c. EACH part of the couple has some “decisional” privacy

3. The Constitutional right to privacy extends to an individual’s liberty to make choices regarding contraception.  Carey v. Population Services Int’l (1977).

a. 4 justices agreed that right to distribute contraceptives extended to minors 

4. Privacy right extended to overturn conviction for possession of obscene materials in one’s own home.  Stanley v. Georgia (1969)

a. Focus on the home as a the critical locus of privacy, AND

b. the right to be let alone

ii. Abortion

1. A woman’s “fundamental right” to abortion exists w/in the 14th Amendment definition of liberty (privacy) BUT it is not absolute and may be regulated by the State after the 1st trimester.  Roe v. Wade (1973)
a. Majority (Blackmun)

i. Right to abortion exists BUT is not absolute (must be considered against state interests)
1. Creates trimester scheme

a. 1st –no State regulation;

b. 2nd—State may regulate to protect maternal health;

c. 3rd (after viability)—State may proscribe abortion except where it is necessary to preserve the life or health of the mother.

ii. Lots of history in the opinion (historical reasons for making abortion criminal no longer apply)

1. Victorian social concern to discourage illicit sexual conduct (no furthered by TX);

2. Medical procedure hazardous for women (no longer dangerous, less dangerous than childbirth);

3. State’s interest in protecting prenatal life

iii. Right of personal privacy comes from…

1. 14th Amendment’s liberty 

b. Concurrence (Douglas)

i. Grounds protection in the 9th Amendment—
1. freedom of choice in the basic decisions of one’s life respecting marriage, divorce, procreation, contraception and the education and upbringing of children ALL fundamental rights w/in 9th Amendment (subject to strict scrutiny)

2. Freedom to care for one’s health and person, freedom from bodily restraint or compulsion, freedom to walk, stroll, or loaf (also fundamental rights subject to strict scrutiny). 

3. The freedom of a woman to decide whether or not to have a child is clearly a fundamental right (no-brainer for Douglas).

a. cites real effects of childbirth on mother

c. Concurrence (Stewart)

i. admits the revival of substantive due process—must admit that the court is giving and independent meaning to the term “liberty” in the 14th Amendment Due Process Clause.  (uses pre-Ferguson v. Skrupa (death of substantive due process) cases to support right))

ii. right granted in Griswold and Eisenstadt necessarily includes the right of a woman to decide whether or not to terminate her pregnancy; 
iii. **dissented in Griswold b/c believed substantive due process was over BUT not that it is revived then concurs.

d. Dissent (White)
i. no Constitutional basis for the right (for the legislatures);

ii. **note—concurred in Griswold—b/c there a history of marital privacy protected by past court decisions and history generally;
iii. AND b/c of that the compelling gov’t interest in Griswold was small where here it is large.

e. Dissent (Rehnquist)

i. uses rational relation SOR;

ii. historical argument—right completely unknown to the framers & states don’t agree (consensus theory of due process);

iii. yes, abortion is “liberty interest” but only means no deprivation “without due process of law” AND all that requires is rational basis review;

iv. not about “fundamental” privacy concern b/c operating table and doctor

2. Health includes physical, emotional, psychological, familial, age, ALL factors.  Doe v. Bolton (1973) (to be read w/ Roe b/c handed down on the same day).

a. Struck down 3 procedural req’ts

i. only hospitals accredited hospitals—struck down;

ii. approval by hospital staff committee—struck down;

iii. req’t that performing physicians judgment be affirmed by 2 other licensed physicians—struck down.

3. From Roe to Casey [the in-between years] [did not read but mentioned a few of the cases in class]

a. Many legislatures enacted laws to curtail/challenge Roe.

b. Reaffirmed Roe and struck down 5 provisions of a local ordinance regulating abortion including parental consent/notification, req’d hospitals, req’d informed consent, and req’d 24 hour waiting period.  City of Akron v. Akron Center for Reproductive Health (1983).

c. Court upheld significant restrictions on abortion (with foreshadowing of possibly overruling Roe).  Webster v. Reproductive Heath Services (1989).

4.    Planned Parenthood v. Casey (1992) (plurality opinion).
a. Majority (O’Conner w/ Kennedy & Souter)

i. Upholds the “essence” of Roe:  Woman maintains the right to choose to have an abortion prior to viability without an “undue burden.” (as a liberty interest or component of liberty)
1. New test—undue burden analysis (only 4 justices use it) (but O’Conner says simply making it more expensive to procure an abortion is not enough to invalidate it);  must be a “substantial obstacle” 
ii. Reasons for upholding Roe (comparison to other precedents that have been overruled)

1. viability is still a workable framework;

2. reliance factor (women’s realities);

3. there has been no significant evolution of legal principles making Roe’s doctrinal footing weaker (and more social acceptance now than before).

a. different from Brown & West Coast Hotel

iii. BUT repudiates the trimester scheme
iv. AND state has a legitimate interest in health of woman and rights of the fetus

v. AND upholds the following regulations (but this was a facial challenge & the undue burden test did not exist so no evidence in record on whether these regs. posed undue burdens)
1. informed consent—okay;

2. 24 hour waiting period—okay;

3. minor consent or judicial override—okay;

4. must be a dr. to give informed consent & record keeping req’ds—okay.

vi. ONLY regulation struck down is husband permission statement—struck down
1. will impose a substantial obstacle for many women (spousal abuse)

vii. NO discussion of privacy—no strict scrutiny SOR

b. Stevens (concurring and dissenting in part)

i. uses undue burdens analysis BUT to strike down all provisions of the law;

ii. weighs state’s interest (must be secular to be legitimate—protecting potential human life) vs. women’s interest (bodily integrity—a right to control one’s person) and women’s interests trump states.

iii. Restrictions on abortion right here are undue burdens b/c would interfere w/ woman’s choice and her choice is a personal liberty (constitutional value)

c. Blackmun (concurring and dissenting in part)
i. SOR = strict scrutiny (wrote Roe) b/c right to privacy is a fundamental right;

ii. points out facial challenge so there is no evidence of whether the regs. impose an “undue burden”—to leave door open for future challenges;
d. Rehnquist (w/ White, Scalia, & Thomas)

i. would have struck down Roe all together b/c the majority is not following Roe but creating a new precedent without explicitly overturning Roe (not following stare decisis anyway…);

ii. termination of pregnancy is not a fundamental right (court reached too far);

iii. BUT still abortion = liberty interest which provides only rational basis review;

iv. AND would have validated ALL of the provisions by rational basis review;

v. critiques the undue burdens test as an unworkable standard;

e. Scalia (w/ Rehnquist, White & Thomas) (concurring in part and dissenting in part)

i. termination of pregnancy is NOT a liberty protected by the Constitution 

1. b/c not an enumerated right in the Constitution;

2. AND history of American society legally proscribed it (liberty includes “only those practices, defined at the most specific level, that were protected against government interference by other rules of law when the 14th Amendment was ratified”).
ii. states may allow abortion but it is not a Constitutional right.

5. Invalidated statute prohibiting “partial-birth” abortions at any stage of pregnancy under the undue burden analysis.  Stenberg v. Carhart (Breyer) (2000).
a. Majority
i. statute so broad would effect D&X (what is termed partial birth) and D&E (95% of all abortions in us) abortions—sweeps over a broad category of abortion procedures;

ii. statute did not provide for mother’s health adequately (b/c sometimes D&X is the safest procedure for the mother);

iii. use undue burden standard

b. Dissenters (Rehnquist, Thomas, Kennedy)

i. Kennedy joined the dissenters (not an undue burden);

ii. stressed states should be able to promote respect for life and moral difference posed by partial-birth abortions;

iii. questioned whether health exception had to account for a marginally safer procedure.

iii. Marital and Family Rights

1. General History (Right to Raise Children & Marry)

a. State statue prohibiting instruction in certain foreign languages in private schools “materially interferes with the power of parents to control the education of their own.”  Meyer v. Nebraska.

b. State law requiring parents to send children to public schools would “unreasonably interfere w/ the liberty of parents & guardians to direct upbringing & education of children.”  Piece v. Society of Sisters
c. State miscegenation law violated Equal Protection AND due process—referred to “freedom to marry as one of the vital personal rights essential to the orderly pursuit of happiness.”  Loving v. Virginia.

2. Family living arrangements (beyond nuclear family—to extended family) are one of the liberties granted in Due Process. Moore v. East Cleveland (1977).  Striking down a housing ordinance that limits occupancy of a dwelling to members of a single “family” w/ a specific definition—criminal offense.  Grandmother convicted for taking of grandson after mother’s death.  
a. Majority (Powell w/ Brennan, Marshal & Blackmun) (plurality):

i. SOR more than rational basis—careful scrutiny (strict scrutiny?)

1. gov’t interest—overcrowding, minimizing traffic & parking congestion, and undue burden on school system

a. gov’t claims only constitutional rights to nuclear family;

b. But COURT disagrees and states “tradition of uncles, aunts, cousins, and especially grandparents sharing a household” has roots equally deserving of Constitutional protection

2. individual interest—to take care of family, determine familial living arrangements

ii. while substantive Due Process is dangerous (b/c can be abused) cannot fail to use it when it protects traditional family values.      
b. Concurrence in Judgment (Stevens)

i. finds that the city’s ordinance is a taking of property w/out due process or just compensation (different due process theory)

c. Dissent (Burger) (did not reach Constitutional claim)

d. Dissent (Steward w/ Rehnquist)
i. to be a substantive due process right must be implicit in ordered liberty (implies tradition) AND grandma’s right to live w/ grandson does not fall into that category;
ii. AND to expand substantive Due Process to this type of family arrangement (as opposed to right to marry or raise children) renders Due Process Clause meaningless.
e. Dissent (White)

i. yes, there is a liberty interest here BUT rational basis (deferential) standard of review—would uphold ordinance

3. Family living arrangements may be limited to “family” meaning all blood/marriage/adoption relatives.  Village of Belle Terre v. Boraas (1974).  Upheld local ordinance that defined single “family” as not more than two unrelated persons. 

a. SOR = rational basis

b. Dissent (Marshal)—“choice of household companions involves deeply personal considerations as to the kind and quality of intimate relationships w/in the home.  That decision surely falls within the ambit of the right to privacy protected by the Constitution.”

4. The broad statute was unconstitutional as applied b/c it violated the fundamental right of parents to make decisions concerning the care, custody, and control of their children.  Troxel v. Granville (2000) (4 plurality).  Found Washington State statute that let anyone petition for custody facially unconstitutional.  (Court gave more visitations to grandparents than mother wanted AND did not give any weight to the traditional presumption that a fit parent will act w/in the child’s best interests AND parent did not cut of right to see grandparents entirely.) **very fact specific case**
a. Two concurring justices accepted that a parent has a fundamental right to care, custody, and control of their children.

i. Thomas—would apply strict scrutiny and call it a fundamental right;

ii. Souter—would have found it overbroad.

b. Only Scalia rejected the arg. that parent has a special liberty right in the care, custody, and control of their children—for legislature to decide.

5. BF who also raised children (something more—lived together for 18 years) until mother died could not be irrefutably presumed unfit—there is a private liberty interest to children on has sired and raised AND state can only break that relationship subject to strict scrutiny.  Stanley v. Illinois (1972) (not in reading but in notes AND in Michael H.).  Law that made children wards of the state if mother died was held (irrebuttable presumption that unwed father unfit) unconstitutional—violated procedural AND substantive due process—
a. procedural violation—b/c entire class presumed to be unfit and presumption cannot be challenged;

i. procedural precedent:  Cleveland Board of Ed. v. LaFleur—struck down presumption that after the 5th month public school teachers who were pregnant must go on unpaid maternity leave.

b. substantive violation—privacy right in children one has raised and sired
6. No fundamental right of BF who sires child through an adulterous affair and only lives with the child for a very short while (small connection).  Michael H. & Victoria D. & Gerald D. (1989) (**Fact specific area.**)
a. Factual Situation:  Michael H. is the BF who had an affair with Carole D. while she was married to Gerald D.  BF-Michael H. wants custody of his child-Victoria D.  Blood tests showed paternity.  During first 3 years, child lived with mother who at times lived with BF also.  Then after 3 years, BM reconciled with ex-husband-Gerald D. and moved back in with him for last 5 years w/ child.  Michael-BF filed suit for visitation.  Victoria-child (via GAL) filed cross-complaint asserting right to maintain relationship w/ both Michael AND Gerald.  

b. Law at Issue:  Gerald moved for summary judgment under CA Code that provides that a child born to a married woman living w/ her husband, who is neither impotent or sterile, is presumed to be the father.  Presumption can only be rebutted by the husband or wife in limited circumstances.  Michael claimed violation of sub. & procedural due process b/c he, BF, could not rebut the presumption AND Victoria’s GAL claimed violation of sub. and proc. due process b/c child could not rebut presumption.
c. Majority (Scalia w/ Rehnquist, O’Conner, Kennedy) (plurality)

i. no substantive right for BF b/c fundamental rights must be grounded in history and tradition—here there is not historical right to have custody of a child sired out of wedlock (from an adulterous union)

1. Note—Scalia’s defines the “unitary family” as the marital family or unmarried persons and their children if living together.

2. Scalia’s crazy footnote which ONLY Rehnquist joins uses very narrow/strict interpretation of fundamental rights to include “the most specific level at which a relevant tradition protecting or denying protection to the asserted right can be identified.  Here, there is no tradition of protection to natural fathers—a tradition of protections to parents just doesn’t cut it b/c not narrow enough for Tony.  **and where there is no right it is for the state legislature to decide**
ii. no procedural violation for BF b/c conclusive presumptions are not automatically invalid—only invalid if the state’s purpose in creating the presumption (that child born in wedlock is from the marriage) does not fit with the state’s policy goal (to preserve integrity of the family unit);  
1. here since there is a fit there is not procedural due process violation.
iii. no substantive violation for child b/c no history of recognizing multiple fatherhood

iv. no violation of equal protection b/c there is a rational reason why child (or GAL) cannot question paternity—stability of the family/marriage (if the husband or wife question it then the stability of the marriage is already at issue)

d. O’Conner w/ Kennedy (concurring in part)

i. does not agree w/ Scalia’s intense & narrow historical analysis to be used when identifying liberty interests protected by the Due Process Clause

e. Stevens (concurring in judgment)

i. would not foreclose the possibility that a BF would have a constitutionally protected relationship with child (but here there wasn’t enough of a relationship developed;
ii. BUT here Michael was heard by trial judge and trial judge decided to place child with BM and husband (deference to trial judge)

f. Brennan w/ Marshall & Blackman (dissenting)

i. Broader conception of fundamental liberty interest—whether Michael H. has a natural right to his child as a parent (then history looks different);

ii. “liberty” should not be limited by “tradition” and haven’t in precedent  (Eisenstadt, Griswold, Stanley, etc.—did not ask whether the specific liberty was traditionally protected);

iii. there are reasons traditions change—today have paternity tests and questions to legitimacy can be proved

g. White w/ Brennan (dissenting)

i. Michael H. as the BF has a liberty interest which cannot be denied without due process of law—liberty interest of a father in relationship with his child.
ii. Rationale beyond ancient bastard laws doesn’t work b/c where child seeks to establish paternity the sting of illegitimacy isn’t there AND now have blood tests

h. Adding up…

i. 5 of the Justices believe that conclusive presumptions have procedural due process issues;

ii. Only 2 rigidly define liberty on narrow tradition;

iv. Homosexuality and Liberty

1. Consensual, homosexual sodomy is not a fundamental right.  Bowers v. Hardwick (1986)

a. Majority (White) (plurality) Δ charged w/ violating GA statue criminalizing sodomy w/ another male adult in own home.  Δ challenged Constitutionality of criminalizing consensual, adult, homosexual sodomy
i. Right to privacy DOES NOT spill over to consensual, homosexual sodomy.  (the line of cases that confer right to raise child, maintain family relationships, marriage, contraception, & abortion and to bear or beget a child does extent to confer right to engage in homosexual sodomy)
1. homosexual sodomy nothing to do w/ “family”

2. no tradition of protection for homosexual sodomy—tradition of criminalization (“ancient roots”)
3. NOT implicit in the concept of ordered liberty

ii. need great resistance to expansion of substantive due process to prevent judiciary from making laws (for legislature)

iii. No protection just b/c in own home—still can criminalize victimless crimes such as possession of illegal drugs
iv. Rational basis of law exists—rational for state to prescribe conduct believed to be immoral and unacceptable.  

b. Powell (concurring)

i. Agrees no fundamental right to consensual sodomy;

ii. BUT may be cruel & unusual punishment under the 8th to imprison up to 20 years for a single, private, consensual act of sodomy (comparable to GA punishment for aggravated battery, first degree arson & robbery)

c. Blackmun w/ Brennan, Marshall, & Stevens (dissenting)

i. Precedent protects intimate personal choices central to personal life and liberty—“the fundamental interest all individuals have in controlling the nature of their intimate associations w/ others”;

ii. Notes law criminalizes ALL sodomy, so GA cannot justify law with the rational basis of proscribing homosexual conduct;
iii. Right to privacy w/in own home—spatial privacy w/in own home, right to be let alone Stanley v. Georgia—held that State could not punish private possession of obscene material);
iv. 8th Amendment issue—cruel & unusual to punish individual for who they ARE (Robinson v. CA, fn2, overturned conviction of Δ due to “status” as narcotics addict)  

1. BUT a person may be convicted for being drunk in public (see O’Connor’s concurrence in Lawrence)

d. Stevens w/ Brennan & Marshall (dissenting)

i. May a State totally prohibit the conduct by a neutral law? (considering protection given by precedent to the marital bedroom)

1. NO b/c essential “liberty” exists to engage in non-reproductive, sexual conduct others may find immoral (Griswold, Eisenstadt, and Carey)—protects sodomy btwn married persons and unmarried heterosexual persons

ii. If no, may the State save the statue by announcing it will only enforce law only against homosexuals?  NO
1. Do the persons whom GA seek to apply statute (homosexuals) against have the same interest in liberty?
a. Yes, every free citizen has the same interest in liberty. 

2. Is there are reason why the state may be permitted to apply a generally applicable law to only certain persons?

a. NO, b/c selective application must be supported by a neutral and legitimate interest—more than dislike for a disfavored group. (The GA legislature has stated nothing about sodomy w/ regard to homosexuals specifically).

2. Cannot outlaw homosexual sodomy b/c liberty interest in sexual choice.  Lawrence v. Texas (2003)

a. Majority (Kennedy)

i. Roots the right in “liberty” (substantive due process) rather than Equal Protection.  (same cases from Bowers dissent)—“the liberty protected by the Constitution allows persons the right to” engage in consensual intimate contact.
1. Rationale—b/c if based in Equal Protection could create a broad statute that would outlaw ALL sodomy.  Wanted to establish liberty in sexual choice.

ii. No ancient roots in illegal homosexual conduct, but sodomy generally.

iii. PLUS laws and traditions of the most recent past half century MOST relevant.
iv. New precedent—weakens Bowers

1. Romer v. Evans (1996)—case struck down class-based legislation directed at homosexuals as a violation of Equal Protection.
2. Casey
v. Broad supportive language

vi. Bowers is explicitly overruled (Stevens dissent should have controlled)
vii. States CANNOT criminalize private homosexual conduct b/c no legitimate state interest.  

b. O’Conner (concurring in judgment)

i. Does not join overruling Bowers.

ii. Equal Protection basis for right b/c only illegal if sodomy w/ same sex
iii. SOR—(claims) rational basis but strikes down the law

1. moral disapproval/bare desire to harm a group is not a rational basis for the law 

iv. Texas argues that law only discriminates against homosexual conduct and not homosexual persons—BUT since that conduct is closely correlated w/ being homosexual TX law is targeted at more than just conduct but toward gay persons as a class

v. Explicitly rejects extension to gay marriage or the military
c. Scalia w/ Rehnquist, & Thomas (dissenting)

i. mad no stare decisis—liberty finds no refuge in a jurisprudence of doubt (Casey);

ii. reasons to overrule precedent are as a follows and Scalia thinks they do not apply here

1. foundations eroded by later decisions;

a. not eroded by Casey b/c before and if eroded by Romer that is countered by Washington v. Glucksberg which found fundamental rights are deeply rooted in this Nation’s history & tradition

2. subject to substantial and continuing criticism;

a. compares to Roe—more criticism

3. not induced individual or societal reliance 

a. disruption of the social order 
iii. attacks Casey & abortion

iv. no denial of equal protection b/c it applies to men and women (even if only criminal when involved with “same sex” partner)

d. Thomas (dissenting)

i. joins w/ Scalia but makes sure to say law is stupid

e. **Where is the law on homosexual sexual conduct?**

i. doesn’t involve minors, coercion, prostitution, gay marriage, or gays in the military;

ii. no legitimate interest in punishing homosexual sex BUT not requirement to embrace gay marriage (liberty interest NOT fundamental right)
v. Right to “Personal Lifestyle Choices”          
1. Does not extend to police grooming regulations BUT only infringements on substantial claims of infringement on the individual’s freedom of choice w/ respect to certain basic matters as procreation, marriage, and family life.  Kelley v. Johnson (1976).
vi. Right to Treatment and Protection

1. Involuntary confinement of a patient who was not dangerous to self or others w/out providing any treatment violates the due process guarantee.  O’Conner v. Donaldson (1975) (unanimous)
a. Burger’s concurrence—leery of conditioning confinement/deprivation of liberty on treatment

2. Mentally ill detained person has 1) right to safe conditions & confinement (personal security) 2) right to freedom from bodily restraint, & 3) treatment when the State institutionalizes an individual who is thereafter dependent on the State b/c a duty to provide certain services (at the State’s discretion) is created.  Youngberg v. Romeo (1982)

3. State is not constitutionally responsible for failing to affirmatively protect private citizens from harm which arises from other sources—child placed in custody of father by social services (after complaints & accusations for abuse) & no cause of action existed b/c no right to be protected.  DeShaney v. Winnebago Cty. Dept. of Social Services (1989)

a. Brennan w/ Marshal & Blackmun dissenting—by helping the child and limiting help from other channels (cutting off private aid), the State puts itself in a position to have an affirmative duty to the child.
4. Police officer does not violate substantive due process by causing death by a high speed chase aimed at apprehending a suspected offender.  Sacramento v. Lewis (1998) (unanimous).

vii. Due Process Rights of Aliens

a. Holding an alien w/out bail does not violate 5th Amendment due process. Demore v. Hyung Joon Kim (2003)

b. Δ-alien lawful permanent resident detained under §1226, removable from country b/c convicted of certain crimes NOT entitled to writ of habeaus corpus.
c. B/C

i. practically necessary to contain criminal activity;

ii. aliens do not have same rights as citizens (“Congress may make rules as to aliens that would be unacceptable if applied to citizens.”;

iii. not excessively long period of detention (usually a month and a half—6 months here).

d. Kennedy (concurring)—if there was an unreasonable delay by INS in pursing the deportation proceedings, then it would be necessary to inquire whether the detention is not to facilitate deportation (what Kennedy sees as the legitimate purpose behind the detention requirement);

e. Souter w/ Stevens & Ginsberg (concurring & dissenting in part)—concurred on federal jurisdiction and dissented from Court’s determination on the merits.

i. constitutional protection stronger for lawfully admitted aliens;

ii. may be subject to federal removal BUT not w/out due process—deserved individual bail hearing to determine if

1. flight risk or

2. dangerous to community
iii. questions data on failure to show up for deportation hearings

iv. 3 fatal flaws to §1226

1. applies to everyone (no hearings);

2. detention period is not limited;

3. applies to all aliens as a class, not just dangerous felons

f. Breyer (concurring & dissenting in part)—agreed if resident alien concedes deportable then gov’t can contain w/out bail BUT Δ did not concede deportable; would remand to s

III. Equal Protection

	Type of Equal Protection
	Type of Right
	Standard of Review
	Consequences

	Traditional Equal Protection
	Econ & Social Legislation
	Rational Relation
	Deferential 

(usually validated)

	New Equal Protection
	Fundamental Rights & Suspect Classification
	Strict Scrutiny = compelling governmental interest & narrowly tailored
	Strict in theory/fatal in fact (usually invalidated)

	Newer Equal Protection
	Gender Based Classification
	Classification must serve an important governmental objective AND be substantially related to that objective
	Usually will invalidate, but not always (intermediate standard)


a. General Standards

i. 14th Amendment Equal Protection provides, “No State . . . shall deny to any person the equal protection of the laws.”

ii. Unreasonable classifications by the federal government violate 5th Amendment due process.  Bolling v. Sharpe (1954) (after Brown to apply to the desegregation of DC schools)
iii. ONLY when a classification is unreasonable, arbitrary and invidious does it violate equal protection (unreasonable classification)—so all persons similarly circumstanced shall be treated alike.  Royster Guano Co. v. Virginia (1920)
iv. Standards of Reasonableness 
1. During the Warren Court era, Equal Protection prime resort for overturning legislation.  Created a two tiered SOR. 

a. Socio-economic classification got traditional, deferential rational basis 

b. AND laws that created suspect classifications or significantly burdened fundamental rights got strict scrutiny.  

2. During the Burger Court, a 3rd intermediate SOR developed for gender cases.

b. Traditional Equal Protection (Rational Basis Test)—if law challenged under Equal Protection if any state of facts reasonably can be conceived that would sustain the law, the existence of the state of facts at the time the law was enacted will be presumed.  AND the challenger has the burden of showing the classification has no rational relationship to a permissible gov’t purpose and is essentially arbitrary.  (essentially insurmountable burden of proof)
i. Railway Express Agency v. New York (1949)

1. Challenged Regulation—no vehicle may have advertisements UNLESS advertisement for own business in the course of usual business (and not mainly for purpose of advertising.

2. Majority (Douglas)
a. local authorities may reasonably have concluded that those who advertise on their own trucks for own business do not pose the same traffic problems (less quantity) in the nature or extent of the advertising;

b. w/ regard to times square—“It is no requirement of equal protection that all evils of the same genus be eradicated or none at all.”  (legislature doesn’t have to ban all distractions to ban one)

c. UPHELD law.
3. Jackson (concurring)

a. Problem that the two classes create identical dangers BUT the one prohibited creates an opportunity for “obnoxious enterprise” or a huge quantity/excess of advertising and resulting distraction;

b. Prefers to rely on Equal Protection to strike down law over substantive due process b/c then legislature can just broaden class (gives legislature more freedom, does not bind hands like substantive due process does).  

ii. No closed class—struck down the Illinois Community Currency Exchanges Act that regulated currency exchanges selling money orders ALL except the U.S. Post Office, American Express, Postal Telegraph Co. and Western Union (closed class).  Morey v. Doud (1954)
1. State argued purpose to protect the public when dealing w/ currency exchanges (American Express unquestioned solvency).

2. Not rational—discrimination in favor of American Express does not afford public protection.

a. Legislature doesn’t know who will be solvent forever—premise false.

iii. Yes closed class—creates a closed class and sustains b/c legislature had a legitimate reason.  New Orleans v. Dukes (1976).  Upheld regulation that prohibited pushcarts in the French Quarter for historic preservation BUT had grandfather clause for vendors in operation over 20 years.  
1. More deferential standard to legislative determinations of statutory discrimination when state uses police powers when regulating in economic areas;

2. (BUT both) Rational basis SOR where no fundamental rights exist nor proceed along “suspect lines” (suspect classifications);

3. Overrules Morey v. Doud explicitly—CLOSED classes okay.
iv. Court used deferential rational basis test to uphold an imposition of a differential tax rate on slot machines at racetracks and riverboats—does not violate Equal Protection.  Fitzgerald v. Racing Ass’n of Central Iowa (2003) (unanimous).
1. Breyer (majority)—rational basis SOR and rational to advance one set of slots and disadvantage another (one of which is fighting economic distress). 

c. Suspect Classifications (Race)
i. Struck down VA miscegenation law prohibiting interracial marriage b/c violated Equal Protection (race is a suspect class subject to strict scrutiny) AND substantive due process infringed upon b/c right to marry is fundamental right.  Loving v. Virginia (1967)

1. Warren (majority)

a. Relies on Constitutional principle—equality before the law (over historical analysis and social science as Constitutional principles)
b. Applies strict scrutiny to racial classifications (clear purpose of the 14th to eliminate all official state sources of invidious racial discrimination)

i. VA argues—framers of 14th had not intention to cover interracial marriage; VA did not make racial purity argument but instead social science argument that had legitimate state interest in protecting children from the societal trauma of being brought up in a mixed marriage BUT rational basis is not enough.

ii. PLUS VA only prohibits interracial marriages of white persons demonstrates purpose white supremacy and not concern for the social welfare of children.  (invidious racial discrimination)
iii. PLUS marriage is a fundamental right—Skinner v. State of Oklahoma.

c. note—even though Loving applied to all races (prohibiting interracial marriage for the black and the white person) it still was coined invidious racial discrimination 

ii. Court applied strict scrutiny BUT upheld a wartime conviction for violations of a military order excluding Americans of Japanese ancestry from certain designated military areas.  Korematsu v. United States (1944) 

1. Black (majority)—racial classifications subject to strict scrutiny (not per se invalid)—and can be sustained where there is “pressing public necessity.”

iii. Murder conviction of AA defendant where state law excluded AAs from jury service overturned under Equal Protection.  Strauder v. West Virginia (1880)

1. “the law in the States shall be the same for the Blacks as for the White; that all persons, whether colored or white, shall stand equal before the laws of the States, and in regard to the colored race, for whose protection the amendment was primarily designed, that no discrimination shall be made against them by law b/c of their color”

a. note—even though Loving applied to all races (prohibiting interracial marriage for the black and the white person) it still was coined invidious racial discrimination 

iv. State court’s consideration of private racial bias (and injury that racial bias may inflict on child) in removing child from mother violated Equal Protection by embodying that racial bias.  Palmore v. Sidoti (1984) 

1. Private biases may be outside the reach of the law BUT the law cannot directly or indirectly give them effect.  

2. Held, effects of even real racial prejudice cannot justify a racial classification removing an infant child from the custody of its natural mother found to be an appropriate person to have custody.
a. Lower court NOTE--race has been allowed as a factor in adoption proceedings BUT unconstitutional as the sole reason to make or change an adoption placement.
b. Practical NOTE—now even if a judge thinks bad b/c interracial marriage will never say it.  Incentive to disguise racial bias in something else to avoid being overruled (problem of ascertaining discriminatory purpose when not explicit).  

v. Why are racial classifications not per se invalid?

1. What would happen to affirmative action?

2. Other valid/not bad racial distinctions (if they exist)?

vi. “More exacting judicial scrutiny” for “discrete and insular minorities” under Equal Protection b/c minorities lack the political power to protect their interests. United States v. Carolene Products (1938) (Stone, footnote)

d. Theories of Equal Protection

i. Historical (VA’s arg. in Loving)—what the framers at the time of the 14th Amendment intended

ii. Bickel—framers intentionally left Equal Protection clause vague to leave room for change w/ future generations

iii. Criteria of Suspectness—some of the factors that have been considered in labeling a classification suspect include (in cases above):

1. the historical purpose of the Equal Protection Clause;

2. a history of pervasive discrimination against the class;

3. the stigmatizing effect of the classification;

4. classification based on an immutable status or condition which a person can’t control;

5. discrimination against a “political insular minority.”

e. Discriminatory Administration or Enforcement

i. Facially neutral license policy struck down where it segregates racially 100%.  Yick Wo v. Hopkins (1886)

1. Ordinance that req’d a permit for wood laundries and not for brick struck down where ALL 200 applications for permits from Chinese citizens denied and ALL applications by non-Chinese citizens granted.
2. A neutral law “applied and administered by public authorities w/ an evil eye and unequal hand, so as practically to make unjust and illegal discriminations between persons in similar circumstances, material to their rights, the denial of equal justice is still” prohibited.

f. Discriminatory Purpose & Impact

i. Discriminatory Impact alone does not conclusively prove discriminatory purpose although it may be one element of the evidence of discriminatory purpose.  Washington v. Davis (1976) Upheld DC police test for officers that resulted in more black applicants failure than white applicants.
1. White (majority)

a. Discriminatory intent + Discriminatory impact = Equal Protection Violation (black letter from case)

i. BUT Barron notes more nuanced—must look at the totality of the circumstances/relevant facts to infer disc. purpose from dis. effects.  
ii. If can show discriminatory intent, then shifts burden of proof to have city show no discriminatory purpose (a non-racial valid justification for regulation/test/etc.)
b. Standing alone—discriminatory impact—does not trigger the rule that racial classifications are to be subjected to strict scrutiny.  

c. NOT overruling Yick v. Wo—distinguishing b/c there it was so extreme (100%), here 44% AA police officer

2. Stevens (concurring and joining court’s opinion)—would give the discriminatory impact MORE weight

a. b/c concerned it is too difficult to prove discriminatory intent (and impact is actually probative of intent—“actor is presumed to have intended the natural consequences of his deeds”)
b. AND discriminatory impact bad thing (when the impact is large like in Yick Wo) then it doesn’t matter whether the standard is phrased in terms of purpose or effect.

c. Bottom line = the line between discriminatory purpose and discriminatory effect not so bright or critical in extreme circumstances.

3. Brennan w/ Marshall (dissenting on statutory issue not constitutional)

ii. Need proof of racially discriminatory intent or purpose in order to prove Equal Protection violation—only need to show race was a “motivating factor” strike law to shift burden to town to prove would have passed law even w/out discriminatory intent or purpose (but not shown here).  Village of Arlington Heights v. Metro Housing Dev. Corp. (1977)—Zoning ordinance survived Equal Protection challenge where only evidence was disparate impact.  
1. Powell (majority)

a. Discrimination does not have to be sole or even dominant discriminatory purpose of ordinance/law—only need to prove that race was a “motivating factor” for the law.

i. Look to circumstantial and direct evidence to determine if race was a “motivating factor” such as…

1. historical background (here if it had been implemented to bar this particular housing project—but wasn’t);

2.  departures from the normal sequence of proper procedures;
3. legislative or administrative history (testimony);

4. specific prior events (before law enacted);

5. disparate impact (not sufficient alone)

6. not exhaustive list…

ii. IF prove discriminatory intent, then shifts burden of proof to the town/municipality that it would have passed the law even w/out the discriminatory intent (footnote 21).

b. Dissent (not in book)—to remand for further proceedings

iii. Overturned law where (1) discriminatory intent was a motivating factor AND (2) no permissible intent existed AND (3) law would NOT have been enacted in absence of racial discrimination.  Hunter v. Underwood (1985)—overturned AL law that stated misdemeanants convicted of crimes involving moral turpitude could not vote under Equal Protection Clause.  Πs, black & white, disenfranchised for writing a bad check.
1. Rehnquist (majority-unanimous) 
a. Law neutral on its face but evidence of discriminatory purpose.
i. proceedings of convention, 
ii. several historical studies,
iii.  and expert testimony of historians
b. Additional desire to discriminate against poor whites DOES NOT render an impermissible purpose to discriminate a but-for motivation of the enactment.
c. **Note—must prove ALL 3 facts to prove discriminatory purpose to strike down law under Equal Protection.
iv. Discriminatory purpose NOT shown when lifetime preference given to veterans for state civil service provisions where 98% of veterans are male.  Personnel Administrator v. Feeney
1. Discriminatory purpose implies that the decision-maker picked a preference for veterans to accomplish the end goal of keeping women in a stereotypic and predefined place in public employment; 

2. Knowledge insufficient—NOT enough that legislature knew that this would be the consequence of their decision.

v. Evidence of racial intent that a city’s refusal to issue building permits to a low-income housing developer until a referendum on the project was conducted was INSUFFICIENT to maintain an EP claim.  (Also rejected a substantive due process claim).  City of Cuyahoga Falls v. Buckeye Community Hope Foundation (2003)
1. Procedural History—group of citizens submitted project for referendum; Buckeye said administrative matter not eligible for referendum (state court overruled & Buckeye appealed); Buckeye went to get permit, city refused to issue permit prior to referendum where no injunction was issued; Buckeye went to federal court; then Ohio Supreme court invalidated the referendum (in violation of the State Constitution) & issued permits for construction; federal action still exists—only for damages for delay of project;  district court found for city, 6th rev’d found material issue of fact over city embodying the racial bias of the town members; Supreme Court reversed.

2. O’Conner (majority)

a. No discriminatory purpose of the town B/C only the alleged racially discriminatory voter sentiment—not state action for EP purposes (1st Amendment concerns of voters);
b. AND submitting the ordinance to referendum, the city followed facially neutral procedures in the town charter;
c. AND refusing to issue permits while the referendum was pending was merely ministerial and nondiscretionary acts—no evidence motivated by racial animus (due to racial purpose);
d. theory city officials acted in concert w/ private citizens for racial reasons abandoned and given no legal support (independent statements of private citizens insufficient evidence of racial intent by city officials/state actors).

3. What about Palmore v. Sedodi (stating that state cannot give affect to racial bias in child custody case)?  Distinguishable b/c by political process (voting) rather than judicial mandate?  

vi. Problems w/ requiring purpose

1. determining intent of a group like a legislature practically impossible;

2. even individually, difficult to determine intent due to unconscious or subtle motives that guide people;

3. moral responsibility for actions extend beyond the actions one intends—wrong not to take the interests of a particular group into account b/c no one could prove INTENT to discriminate against that group;

4. courts out to interpret Equal Protection to police how people are treated by their government—the permissibility of laws what matters, not the purity of legal motives.

vii. Rationale for requiring purpose

1. No Constitutional duty to remedy a harm it did not cause (remedy is the political process in our Constitutional system);

2. Would invalidate many laws and way think of lawmaking—as fixing all disparate racial impact;

3. Insurmountable burdens on the legislature to be clairvoyant and judiciary to remedy all wrongs.
g. Discrimination in Education

i. EP clause NOT intended to abolish distinctions based upon color, or to enforce social, as distinguished from political, equality, or commingling of the races upon terms unsatisfactory to either.  Plessy v. Ferguson (1896)—separate railway cars for blacks and whites upheld under EP.
1. Majority

a. Lots of deference to the legislature—reasonable regulation (rational basis review);
b. Rejects the stamp of “a badge of inferiority” on the colored race—only b/c “colored race” chooses to put that construction on it (social prejudice MAY not be overcome by legislation—must come about from a mutual appreciation of each other’s merits and voluntary consent of individuals).

c. Distinguished “political” from “social” equality (to not fall under precedent of Strauder v. WVA (1880) which held that keeping African Americans off juries was a per se violation of the EP clause).

2. J. Harlan (dissenting)

a. Legislation of separate facilities for blacks and whites inconsistent w/ equality of rights AND personal liberty;

b. Constitution ensures no superior/dominant class of citizens—no caste system (color blind Constitution)—all citizens equal before the law;

c. seeds of race hat cannot be planted under the sanction of law;

d. creates a distrust and distance btwn the races—permeates and codifies inferiority of black citizens.

ii. Education Discrimination Cases under Plessy
1. Court held unconstitutional Missouri plan where the state provided a law school for whites and financed legal education for blacks in other states b/c not equal.  Missouri ex rel. Gaines v. Canada (1938).

a. Hughes (Majority)—privilege, a legal education w/in the state, created for white law students which is denied to black students.

2. Held that black graduate students who were consigned to certain desks in the classroom & special areas of the library and cafeteria were not being afforded their “present and personal right” to equal protection of the laws.  McLaurin v. Oklahoma Regents (1950)

a. Not equal b/c impaired ability to study, engage in discussions, and exchange views w/ other students and to learn his/her profession.

3. Court found inequality in two separate law schools for black and white citizens w/in the state where tangible resources such as reputation of faculty, experience of administrators, influence of alumni, and community standing were all UNEQUAL.  Sweatt v. Painter (1950)

iii. Held racial segregation in public schools violated EP regardless of “equal” resources (and ordered each party to formulate decrees on remedy).  Brown v. Board of Education [Brown I] (1954)—class action Πs from South seek entrance to local white schools.
1. Warren (Unanimous court)
a. Does not explicitly reverse Plessy—distinguish as involving transportation (only rejects language regarding extent of the psychological knowledge of the time);

b. Must consider public education and its current importance

i. most important function of state & local government;

ii. compulsory education laws;

iii. very foundation of good citizenship—principal instrument to awaken child to cultural values, prepare for professional training, adjust to life (cannot succeed w/out school);

c. Even “tangibly” equal schools deprives minority children of EP;

d. B/C creates feeling of inferiority—detrimental effect upon AA children’s self esteem, motivation to learn depriving of benefits would receive in racially integrated school system.

i. THE social science statistic footnote #11.

e. Separate educational facilities are inherently unequal—does NOT mention SOR.
f. Restores case to docket.
i. gives US time to adjust
ii. also makes Brown applicable to ALL states (not just parties to Brown I).
2. Things unusual about this decision (via Barron)
a. SHORT;

b. limited to Equal Protection (no fundamental rights analysis);

c. unanimous opinion (Warren’s miraculous ability to get everyone on board);

d. Case restored to docket—constitutional principle ONLY; remedy to come later.

3. Note—after Brown the Court issued a serious of per curiam opinions invalidating segregation in various public facilities based upon Brown.

iv. Cases remanded to federal district courts to make all the decrees and order necessary consistent w/ the opinion that are necessary and proper to admit public schools on a racially nondiscriminatory basis with all deliberate speed the parties to these cases.  Brown v. Board of Education [Brown II] (1955) 
1. Warren 
a. Full implementation of these NEW constitutional principles may require solution of varied local school populations;

b. Local courts will be guided by equitable principles;

c. Courts may consider problems that relate to the following
i. administration; 

ii. arising from physical condition of the school plant;

iii. the transportation system;

iv. personnel;

v. a system of determining admission to schools on a non-racial basis;

vi. revision of local laws & regulations necessary to solve the foregoing problems.

v. Why did Court remand to federal district court and not State courts from whence they came?

1. less local pressure (federal judges appointed, not elected);

2. better to create a unitary system.

vi. With All Deliberate Speed

1. Suggested that Court was concerned w/ Southern white opposition more than administrative issues in case—and there was resistance;

2. Desegregation was slow going until Title VI of the Civil Rights act that denied all federal funds to schools that were racially segregated.

3. Cooper v. Aaron—state guardsmen prevented black children from entering the school b/c of Governor attempted to nullify Supreme Court decision.  Eisenhower (not necessarily supporter of Brown) sent federal troops to Little Rock supervise black children entering the school.

4. Supreme Court rejected a federal gov’ts request to delay the desegregation order in 30 Mississippi counties.  Alexander v. Holmes County Board of Education (1969) (per curiam)

a. “Continued operation of segregated schools under a standard of ‘all deliberate speed’ for desegregation is no longer constitutionally permissible.  Under explicit holding of this Court the obligation of every school district is to terminate dual school systems at once and operate now and hereafter only unitary schools.”

b. It was freakin’ 1969! (15 years after Brown I)

vii. Due Process Clause of the 5th Amendment includes EP of the 14th b/c BOTH sprang from the principle of fairness.  Bowling v. Sharpe (1955) (Warren for unanimous court)—extended Brown holding to federal law/DC public schools.

1. but applied stricter standard of suspect classifications

viii. De Jure vs. De Facto Segregation

1. De Jure = racial separation product of some purposeful act by gov’t;

2. De Facto = migration/living patterns, not by any act of gov’t.

h. Affirmative Action

i. Plan to desegregate by making plan 71% white/ 29% black okay as a starting point BUT only okay as a temporary measure that could not be ordered w/out a background of discrimination.  Swann v. Charlotte-Mecklenburg Board of Education (1971) 

1. Rationale = where there is de jure discrimination court can provide a remedy which is adequate (to fixing) within the scope of the discrimination.

ii. Affirmative Action case dismissed for mootness b/c applicant already admitted and received degree.  De Funis v. Odegaard (1974)

1. Only J. Douglas reached the merits of AAction (dissenting)

a. treat race conscious AAction programs as almost per se unconstitutional;

b. consideration of race usually introduces a capricious and irrelevant factor (which leads to invidious discrimination);

c. whatever race—applicant deserves to be considered on individual merit in a race neutral way.

d. any state sponsored preference to one race over the other in a competition is invidious racial discrimination and violates EP.

iii. Struck down AA program under the EP clause—required University to admit Bakke BUT left door open for AA program w/out quota system.  Regents of the University of California v. Bakke (1978)
1. The AA Program Challenged—the program allowed applicant to check minority box to be considered for general admission (84 spots) AND minority spots (16 spots) thereby limiting # of TOTAL spots available to non-minority applicants (where all 100 spots would hypothetically be available to minority applicants if applied).  Whites could/and did apply for the minority/disadvantaged group spots but none had ever gotten in. 
2. Powell (judgment—plurality)
a. The program is a classification based on race and ethnic background;

i. SOR—Racial & ethnic classifications of any kind are suspect AND are subject to strict scrutiny 
ii. Doesn’t matter that the Π is white and not part of a “discreet and insular” minority requiring extraordinary protection from the majoritarian political process.  Carolene Products Co. rationale (rejected).

iii. Refuses to hold that discrimination or characterizations against the white “majority” cannot be suspect for EP purposes even if “benign”;
1. problem w/ idea of “benign” discrimination (see Brennan’s concurrence)

b. Frames EQ protection as an INDIVIDUAL right;
c. Continuing racial classifications would have negative results

i. preferential programs reinforce stereotypes that certain groups are unable to achieve success w/out special protection;

ii. unfair to make an innocent person bear the burden.

d. School desegregation precedents (Swann) do not apply b/c there were creating a remedy to a found & proved constitutional violation (a judicial determination had been made) (de jure discrimination) AND here only societal discrimination which is NOT a sufficient basis for employing state remedy.
i. NO racial classifications where there is NO prior judicial finding of Constitutional/Statutory discrimination;

e. Analysis of State’s 3 “legitimate purposes” Under SOR—State must show that is purpose or interest is both constitutionally permissible and substantial AND that its use of the classification is necessary to the accomplishment of its purpose or safeguarding of its interest.

i. to assure % of student body racial or ethnic—invalid;

ii. State has a legitimate interest in preferring members of historically injured groups ONLY if judicial determination—therefore that purpose is also invalid;

iii. to provide healthcare to underserved groups—invalid b/c no req’d (Barron believes could have crafted program to serve those interests but then again why limited only to minorities if others also wanted to serve underserved populations);

iv. educational diversity = COMPELLING STATE INTEREST
1. Hooray—leaves the door open for AAction!

2. Academic freedom special 1st Amendment concern 

3. Endorses PLUS system of Harvard program—race may be “a” factor but cannot be “the” factor.

3. Stevens w/ Berger, Steward & Rehnquist (concurring in judgment in part & dissenting in part)

a. Violated Title VI ban on using race as the basis for excluding Bakke from participating in a federally funded program.

b. Looked at plain meaning of the statute.

c. RACE can NOT be a factor.

4. Brennan w/ (concurring)

a. Reiterates holding of 5—race can be a factor—power of State & Federal gov’t to act affirmatively to achieve equal opportunity

b. AND race can be a factor when judicial determination has been made;

c. Racial classifications ARE NOT per se invalid—but can be justified by an overriding statutory purpose;

d. SOR (immediate from gender cases)—racial classifications designed to further remedial purposes (1) must serve important governmental objectives AND (2) must be substantially related to achievement of those objections.

i. in other words, the SOR changes when the discrimination is against whites b/c not suspect class—a class not saddled w/ the history of unequal treatment, relegated to a position of political powerlessness to command protection from the majoritarian political process
e. Analysis of School’s Policy under this SOR
i. remedying past SOCIETAL discrimination—VALID;

1. sufficiently important
2. AND does not stigmatize any discrete group—no harm comparable to that imposed upon racial minorities by exclusion or separation will result, nor will Bakke be marked inferior; no pervasive injury if for remedial purposes (no second class status);

3. AND reasonable b/c

a. no other practical means to remedy the situation;

b. cannot use $ status to remedy;

c. considers each applicant INDIVIDUALLY;

d. same as the plus system—just semantics.

f. Brennan believes “benign” discrimination exists.  
i. U.J.O. v. Carey—(in that decision said) preferential race assignments may in fact disguise a policy that perpetuates disadvantageous treatment of the proposed beneficiaries; may stimulate race consciousness; may also stigmatize against recipient groups; therefore even (seemingly) benign policy requires heightened scrutiny.
5. Marshall

a. it is b/c of a legacy of unequal treatment (100s of years discriminating basis on color of skin) that we not must permit the institutions of this society to give consideration to race in making decisions about who will hold the positions of influence, affluence, and prestige in America;

b. AND don’t need a judicial to prove it.
6. Blackmun—in order to get beyond racism we must first take race into account.  In order to treat some persons equally, we must treat them differently.  We dare not let the EP clause perpetrate racial supremacy.
7. Breakdown

a. Powell, Brennan, White, Marshal & Blackmun (5) agreed race can be a factor;

b. Powell, Stevens, Burger, Stewart, & Rehnquist (5) agreed to admit Bakke & to invalidate this particular program;

c. Stevens, Berger, Stewart & Rehnquist—race can NOT be a factor.

d. NO JUSTICE advocated for the rational basis SOR

iv. AAction Cases In-between Bakke & Bollinger I & II (not assigned but discussed in class)

1. Court upheld a “set aside” provision requiring state and local governments receiving federal public works grants to allocate at least 10% of the funds for purchasing services from minority business enterprises.  Fullilove v. Klutznick (1980)

a. Found program limited and tailored (limited time only, provided waivers if impossible, etc.)

b. Remedial—operating to remedy prior discrimination in construction industry

c. Found burden on non-minorities incidental;

d. no agreement on SOR—court “closely examined” program (heightened)

2. Court held strict scrutiny applied to state and local AAction programs—individual right to be treated w/ respect not group right.  City of Richmond v. JA Cronson (1989)—struck down 30% set aside, called remedial but no direct evidence, 
a. Need strict scrutiny (14th Amendment EP b/c local and State) to “smoke out” covert racism and allegedly “benign” plans actually based on racial stereotypes/prejudice.

3. Two FCC policies giving minority preference to promote diversity in radio & TV programming VALID under EP clause under intermediate scrutiny.  Metro Broadcasting v. FCC (1990)—5 to 4 decision.  1) was “enhancement” to license an applicant w/ minority participation in ownership & management weighed w/ other factors in comparing applications for a new stations (like plus factor in schools; 2) maintains a “distress sale” policy which allows a licensee whose qualifications are questioned to transfer license to a qualified minority enterprise w/out having to undergo and FCC hearing.  BOTH explicitly approved & mandated by Congress.
a. SOR = intermediate level (5th Amendment EP b/c FCC);

b. serves important government interest of promoting program diversity—vital to public interest and 1st Amendment values.

4. ALL state, local, AND federal racial classifications must be analyzed under STRICT SCRUTINY.  Adarand v. Pena (1995) (plurality)—federal program provided financial incentives to gov’t contractors to hire sub-contractors certified as small business controlled by social and economically disadvantaged individuals; rebuttable presumption that all racial and ethnic minority groups are socially disadvantaged.
a. Rationale—1) skeptical of benign purpose—need to smoke out covert invidious discrimination; 2) need for consistency (framed as an individual right); 3) congruence—law should be same under 5th & 14th Amendment.
b. Overruled Metro Broadcasting (as far as SOR goes).

v. Upheld AAction program at law school under EP clause.  Grutter v. Bollinger [Law School Decision] (2003)

1. Procedural History:  District Court applied strict scrutiny and struck down; Court of Appeals rev’d and found that since diversity is a compelling gov’t interest and like Harvard’s “plus” program—sufficiently narrowly tailored so upheld.

2. The Policy:  focuses on academic ability coupled w/ flexible assessment of applicant’s talents, experiences, and potential to contribute to environment—look at personal statement, rec. letters, essay (soft variables); AND GPA & LSAT (hard variables).  Policy says no score will guarantee admission; nor does low score bar admission.  Policy does not restrict type of “diversity” allowed in “diversity” essays.

3. O’Conner (court) 

a. When plurality, supposed to look at the position of the court on the narrowest grounds (the Marks test), but O’Conner doesn’t use that test.

b. SOR = strict scrutiny, but PASSES.

c. Says Powell was right when said race CAN be a factor—attaining a diverse student body IS a COMPELLING STATE INTEREST;
i. b/c benefits in the classroom and in real world substantial

1. important purpose of public education and freedom of speech and though in university environment.;

2. businesses require a variety of skills and global marketplace requires diversity;

3. necessary for citizenship;

4. grounds for Nation’s leaders.

d. Law School’s plan is NARROWLY TAILORED.

i. highly individualized, holistic determination (no predetermined or technical bonuses);

ii. race used in flexible way w/ other soft variables also given weight;

iii. no quota system—goal of obtaining a “critical mass” of minority students is not a quota (where % change substantially each year);
iv. no race neutral alternatives available w/out losing academic prestige.

e. SUNSET provision—except in 25 years no longer needed.

4. Ginsburg w/ Breyer (concurring)—no strict time frame needed (and 25 year limit is naïve).  
a. It is well documented that conscious and unconscious race bias remain alive and impede our highest values and ideals;

b. stats on largely minority schools and educational lag—reality that minorities still encounter markedly inadequate and unequal educational opportunities.

5. Scalia w/ Thomas (concurring and dissenting)

a. “Educational benefit” of good citizenship and better preparation for society is not a valid educational benefit;

b. Critique that this will open the floodgates up to Question—what is individualized; what are separate admission tracks; what is a good faith effort of a university; what is a critical mass vs. quotas; etc.

c. Constitution proscribes gov’t discrimination on basis of race = PERIOD.

6. Thomas w/ Scalia (concurring and dissenting)

a. agrees AAction programs dead in 25 years;

b. neutral way to avoid race classifications is to lower overall standards—not a compelling state interest to have an elite institution.  

c. NO compelling state interest in diverse student body.

7. Rehnquist w/ Scalia, Kennedy, & Thomas (dissenting)

a. Fails under strict scrutiny b/c NOT narrowly tailored—really an effort to achieve racial balancing under a screen of “critical mass;”

b. Critiques Court for saying strict scrutiny but using deference;

8. Kennedy (dissenting)

a. While race may be a factor MUST apply the safeguards Powell requires—rigorous judicial review under strict scrutiny;

b. Here, Court uses deference—BUT School must prove did not use race in an unconstitutional way 

c. No guidelines to make sure at end of process race didn’t matter more (that weren’t looking at quotas when individually examining applications);

d. Court does not really make the school explore race neutral alternatives.

vi. Struck down AAction program at undergraduate under EP clause.  Gratz v. Bollinger [Undergrad Decision] (2003)

1. Program:  Predetermined points for certain areas:  GPA, Quality of HS, essay, leadership, SAT, race (20), athletic ability (20), discretionary variable (20), disadvantaged background (20), etc.

2. Procedural History:  District Court held diversity compelling gov’t interest and sent up questions for interlocutory review.
3. Rehnquist (opinion)
a. Program is NOT narrowly tailored—fails strict scrutiny b/c does not apply the individualized consideration of each applicant.

b. “Other” variable (giving 20 points for “other” diversity) does not make the program narrowly tailored.

i. even though all seats are open the numbers are so set so it is skewed so all seats aren’t really open, cannot make an individualized determination (req’d to give certain values to certain characteristics)

c. Practical bar to individual review DOES NOT redeem a Constitutional problem (tough);

d. (Note—glosses over standing issue.)

4. O’Connor (concurring)
a. explaining herself for concurring (and writing Grutter)—b/c does not provide for a meaningful individualized review of applicants;

b. automated # system give the “soft” variables more “hard” values so no longer are considered equally

5. Thomas (concurring)—concurs b/c of precedent BUT reiterates that thinks state’s use of racial discrimination in higher education is categorically prohibited.

6. Breyer (concurring in judgment)—concurs w/ judgment but NOT opinion of the court; concurs w/ O’Conner’s determination that this AA policy fails b/c of lack of individualized review BUT also concurs w/ Ginsburg’s inclusion/exclusion distinction—that legislation to exclude a race requires strict scrutiny while legislation to compensate for exclusion (to create inclusion—such as AAction) is subject to a close standard of review BUT not strict scrutiny.  
a. Stevens w/ Souter (dissenting) 
b. Raises standing issue—how can someone be a Π who will not be able to be a freshman ever again (b/c the transfer admissions policy is DIFFERENT than the freshman admission policy—doesn’t have points)—and past injuries do not give rise to future injuries.  Standing issues:
i. never applied to transfer;

ii. transfer policy not before court;

iii. remedy wouldn’t affect transfers at all;

iv. transfer policy does not use points.

7. Souter w/ Ginsburg (dissenting)

a. Points out that giving preference to top 10% schools in the state (state school) is just as race conscious.

b. Program Constitutional

i. all competing for the same # of seats; 

ii. no quotas exist; 

iii. can still get the 20 points even if not automatically for race (can get points for lots of things).  

iv. Of course they assign values to the characteristics—that is what the counselors do when they look at an individual, same thing—still an individual, holistic review.
v. Why squabble over # of points (would it be okay if only 10 points for diversity)?

c. BUT no standing.

8. Ginsburg w/ Souter (dissenting)

a. re-emphasizes Nation’s discriminatory past (and present);

b. Same SOR should NOT control ALL racial classifications

c. 14th Amendment req’d that may not “deny to any person…the equal protection of the laws” allows a difference between EXCLUSION and INCLUSION. 

i. Actions designed to burden groups long denied full citizenship (EXCLUSION) should not be given the same SOR as measures taken to eradicate discriminatory effects (INCLUSION).

d. Race is a suspect category B/C it has been used to create racial equality—BUT where race is considered for the purpose of achieving racial equality no automatic proscription is in order.

e. SOR = close review (more than rational basis, less than SS).

f. Implies that this will incent dishonesty in order to achieve equality and diversity—“If honesty is the best policy, surely Michigan’s accurately described, fully disclosed College affirmative action program is preferable to achieving similar numbers through winks, nods, and disguises.”

vii. Summary of Today’s AA EP law TODAY
1. Open. 
2. Diversity is a compelling governmental interest in education…but other areas such as construction and gov’t Ks?  Maybe not.  (A carpenter is a carpenter.)

i. Gender Classifications 
i.   Intermediate SOR—purposeful gender classifications against women or men must serve important gov’t objectives and must be substantially related to achievement of those objectives.  Craig v. Boren (1976)
1. Usually court will use the actual gov’t purpose (proposed) and demand close correspondence of the classification to that end.  Classifications (often) fail b/c they are not substantially related to the gov’t interest.

2. Intermediate review b/c majority of court has never qualified sex as a suspect classification (only 4 at a time have).

3. Also, similar to race b/c history of discrimination (historic and pervasive) and sex is highly visible and immutable BUT not discrete and insular minority.

ii. Denial of EP to Women

1. Upheld exclusion of women from legal practice—no EP for women.  Bradwell v. Illiniois (1872)

2. Prior to 1971, the court generally upheld gender classifications using traditional rational basis review.

iii. Formative Period

1. Unanimously struck down law giving males preference over females as administrators of estates using sex as a suspect classification—rational basis review.  Reed v. Reed (1971) (Burger)

a. State’s purpose: to avoid family disputes—FAILED rational review.

b. Cannot pick one sex over the other just to avoid a hearing on the merits—not rational.

c. Providing dissimilar treatment to men and women similarly situated violated EP.

2. Frontiero v. Richardson (1973)

a. Statute @ issue = military men receive more $ for having wives automatically; but military women must prove husbands are dependent on women in order to get more money.

b. Brennan w/ Douglas, White, & Marshall (majority) (plurality) 
i. History of discrimination against women—in the name of “romantic paternalism” that puts women not on a pedestal but in a cage.

ii. High visibility of sex—women still face pervasive discrimination in education, jobs, and politics.

iii. SOR = strict scrutiny (based on ERA’s passing)

iv. Gov’t claims purpose = administrative convenience (cheaper) b/c men are less likely dependent on husbands than wives are dependent on husbands 

1. BUT gov’t offers no concrete evidence that differential treatment save gov’t any $ (would have to prove that it is cheaper to give all men extra than would be to have hearings for everyone to survive strict scrutiny);

2. ALSO lots of evidence many wives would fail to qualify—may even be over paying.

v. Value of EP greater than efficiency anyway—cannot sacrifice Constitutional protection for administrative convenience.

c. Powell w/ Burger & Blackmun (concurring)

i. Sex not a suspect classification;
ii. SOR = rational basis and fails under that;

iii. ALSO, need not determine SOR b/c ERA in process of being adopted which will determine SOR—political Q

d. Stewart (concurs)—invidious discrimination under Reed.

e. Rehnquist (dissents).

3. Establishes intermediate SOR.  Craig v. Boren (did not have to read but talked about in class)

a. Powell (concurring)—would have struck down under rational basis of Reed.

b. Stewart (concurring)—would have struck down under rational basis of Reed.

c. Rehnquist (dissenting)—would have upheld under rational basis of Reed; critiques standard of review out of the air.

d. Stevens (concurring)—one thing to elevate standard for women, but different to raise standard for men (not historically discriminated against).

4. BUT now more teeth to the intermediate level of scrutiny—see below.  U.S. v. Virginia
iv. Discriminatory Purpose

1. When a statute is gender-neutral on its face and is challenged under EP b/c women are disproportionately adversely affected, must ask (1) whether the statutory classification is indeed neutral (not gender based); AND (2) whether the adverse effect reflects invidious gender-based discrimination.  Personnel Administrator v. Feeny (1979)—Woman-Π challenging preference for veterans based on discriminatory impact on women (98% of veterans were male; admits severe impact on women’s position in civil service jobs)—Held, VALID under EP. 
a. Statute @ Issue:  Gives all veterans preference for state civil service positions—MUST be considered for appointment ahead of any qualifying non-veterans.  (The preference operates overwhelmingly to the advantage of men.)
b. Stewart (Majority)

i. Is the statue preferring veterans really gender-neutral?

1. Yes, b/c definition of veterans is neutral and some veterans are women (only 2% in the state but some); law disadvantages all non-veterans regardless of sex (a lot of non-veterans are men)
ii. Do the effects reflect invidious gender-based discrimination?

1. No—discriminatory intent (to disadvantage women or advantage men relative to women) did not influence the legislatures’ choice.
2. DO NOT find invidious gender-based discrimination based on a foreseeability test BUT a purpose/intent test.

a. i.e., the fact that the law would so obviously place a lifetime disadvantage to women in civil service positions is not enough to show that the INTENT was to discriminate against women (or to “reflect gender-based discrimination” to violate the EP.

c. Stevens w/ White (concurring)—compares # of males disadvantaged to # of females and since both big all is a-okay.
i. Note—even though the male number is about half the female #.

d. Marshall w/ Brennan (dissenting)

i. Choosing veterans preference evidences purposeful discrimination;

ii. Adopts the foreseeability standard of discrimination—where the foreseeable impact of a neutral policy is SO disproportionate, (SHIFTS BURDEN) the burden should rest on the State to establish that sex-based considerations played no part in the choice of a particular legislative scheme.
iii. Not even close to neutral in application—98% of veterans are male.

iv. PLUS legislative history reflects the Commonwealths’ realization that the law would keep women in traditional jobs.
v. While the goals of the state are legitimate, the State has failed to show a sufficient relationship between its objectives and the means chosen to affect them (under the intermediate SOR) so should FAIL.

2. (!) Court upheld a CA disability insurance program which exempted from coverage any work loss resulting from normal pregnancy using the rational basis test.  Gedulig v. Aiello (1974). (!) (kills discriminatory effect theory)
a. Stewart (majority)

i. Rational Basis SOR = “real” classification
ii. Okay b/c does not exclude one gender, only one condition, pregnancy from the list of disabilities.

iii. ABSENT an explicit showing that exclusion of pregnancy was a covert way to discriminate against women—there is no EP violation.

iv. The two classes aren’t women and men, BUT pregnant women and non-pregnant persons (including BOTH men and women).

b. Dissent (Brennan w/ Douglas & Marshall)—such dissimilar treatment of men and women on the basis of physical characteristics inextricably lined to one sex, inevitably constitutes sex discrimination.

c. Practical Result—if exclusion of pregnancy does not prove INTENT to discriminate, then NOTHING will baring explicit statements.

i. NOTE:  General Elec. Co. v. Gilbert extended this treatment of pregnancy under Title VII BUT was rev’d by a congressional amendment in 1978.   
ii. NOTE:  “real” gender classification.
v. “Real” Gender Differences—where women and men are determined to be not similarly situated b/c of “real” differences (rather than stereotypes), the law is more likely to be upheld.
1. When talk about gender discrimination do not demand exact equality when it comes to “real” differences.  
2. Law that made men alone criminally liable for statutory rape valid under EP clause.  Michael M. v. Superior Court (1981) (Rehnquist) (plurality) (not assigned but discussed briefly in class)
a. Different treatment of men & women justified b/c State purpose to prevent illegitimate teenage pregnancy (and prohibiting statutory rape the other way around poses no risk to teenage pregnancy).
b. Since only women become pregnant, women bear the disproportionate burden (emotional and psychological consequences) of sexual activity.
c. SOR = Rational basis

d. Brennan w/ White & Marshall (dissenting)—CA had gender neutral alternatives available—no proof a gender neutral statute would be any more difficult to enforce (uses intermediate scrutiny).
3. Congress’ requirement that all men must register for the draft does NOT violate 5th Amendment EP clause.  Rostker v. Goldberg (1981) (Rehnquist) (not assigned but discussed in class).
a. Rehnquist (majority)
i. MORE deference necessary to Congress when acting under authority over national defense and military affairs—explicit Constitutional grant of authority;
ii. no doubt an extremely important governmental objective to raise and support armies).
iii. AND since ONLY men go into combat duty, rational to think only combat troops would be needed—therefore women and men not similarly situated.
b. White w/ Brennan (dissenting)—rejected position that Congress concluded that all non-combat positions should be filled w/ combat ready personnel.  NOR had Congress determined that all women who would be needed could be filled w/ volunteers (req’d fact finding on issues).
c. Marshall w/ Brennan (dissenting)—preparation for combat would be just as effective registering men AND women and then drafting both according to the need for combat or non-combat troops; administrative inconvenience has NEVER been an adequate constitutional justification for different treatment of men and women under intermediate SOR.
4. BUT maybe there are less “real” differences than originally assumed.  See U.S. v. Virginia (below).
vi. Modern Standards of Sex-Based Classifications in EP Law

1. Using intermediate standard requires an exceedingly persuasive justification for a sex-based classification.  Mississippi University for Women v. Hogan (1982) (O’Conner) (not in reading but mentioned in class).  Male-Π challenged all women’s nursing school near his home, wanted to enroll.
a. O’Conner (majority)

i. State’s primary justification was compensates for discrimination against women and therefore constitutes AAction.

ii. BUT O’Conner notes—women had not been historically discriminated against in the field of NURSING AND by only admitting men it permeates the stereotype that only women are nurses.  

b. Powell w/ Rehnquist (dissented)—kills diversity in single-sex education.
i. Burger & Blackmun in separate dissents agreed basically.

2. Constitution’s EP clause precludes VA from reserving exclusively to men the unique educational opportunities VMI offers—VMI must admit women.  United States v. Virginia (1996)

a. Challenged provision:  VMI’s male-only education military academy—goal of producing “citizen-soliders” through an adversative or doubting model of education, little privacy, boot-camp style w/ little privacy.  
b. “Equal” Substitute (created after challenge):  program at Mary Baldwin at a liberal arts college w/ less $, less prestigious alumni, less qualified teachers from MB, no living together or eating together, no boot-camp style, but one that reinforces “self-esteem.”  (Basically, not equal at all.)
c. Ginsburg (majority)

i. Neither the goal of producing citizen-soldiers NOR VMI’s intense methodology is inherently unsuitable to women.
ii. SOR—intermediate w/ exceedingly persuasive justification (burden of the justification is demanding and it rests entirely on the State—must show (1) important governmental objects AND (2) that the discriminatory means employed are substantially related to the achievement of those objectives.)
1. State claims method requires men only—admitting women would destroy DIVERSITY

2. BUT notes purpose is NOT diversity b/c no EQUAL program exists for women (not for co-educational diversity)—really to afford MEN a unique opportunity and squat for women.

3. State also claims that single-sex education is essential—more than substantially related to VMI’s objective

4. BUT circular argument.

iii. “Inherent differences” may NOT be used to justify denying rights to one sex; only okay to compensate women for economic disabilities suffered; (?)
iv. Women’s admission would require accommodations (housing & female physical training programs)—but CAN keep ideology (women have successfully been integrated into federal military academies);

v. Cannot say admitting women will make it weak—not an adequate justification—

1. what was said about the legal profession; medicine; police; etc.

vi. Generalizations about “the way women are” b/c most women are that way DOES NOT justify denying an opportunity to ALL women whose talent and capacity place them outside the average.  (VA never asserted that VMIs education method suits MOST men.)
d. Rehnquist (concurring in judgment)

i. disagrees w/ the “exceedingly persuasive justification” element of the SOR;  

ii. agrees that the “diversity” here only benefits one sex—the women’s alternative is NOT equal by any extent so cannot say the single-sex education in VA truly benefits men and women; 

iii. THAT is the EP violation (not the exclusion of women but failure to provide a comparable alternative for women)

e. Scalia (dissenting) 
i. Does not follow correct SOR for sex-based classifications—correct intermediate standard of review DOES NOT require a least restrictive means analysis BUT only a SUBSTANTIAL RELATION between end and means—not a perfect fit;

1. Correct Question—Is the exclusion of women from VMI substantially related to an important governmental objective?

2. Yes, b/c of the history of same sex education AND the availability of same sex education for women (even if not the same TYPE of education).  

ii. Denies history & long standing tradition;

iii. Improper hat Court disagrees w/ court’s fact finding;

iv. Women are not a discrete & insular minority demanding such a high level of scrutiny (consist of majority of electorate);

v. Holding has far reaching consequences beyond VMI—threatens single-sex publicly funded education b/c claims if one educational opportunity that is single-sex is unique it must open up if any of the members of the opposite sex want to join.
1. states & localities will integrate to avoid law suits.
vii. Equal Rights Amendment (ERA)—would have made gender discrimination per se invalid.  Received Senate approval March 22, 1972

j. Sexual Orientation Discrimination

i. Law which imposes a broad, undifferentiated disability against homosexuals (which reflects animus toward the class) is irrational and violates EP.  Romer v. Evans (1996) (Kennedy) Π-homosexual citizens sought to enjoin enforcement of the Amendment (passed by referendum).
1. Challenged provision—no protected status (judicial, legislative or executive) for homosexual, lesbian, or bisexual citizens.  

2. Kennedy (majority)

a. laws cannot create classes among citizens

b. SOR—rational review

i. method—prohibiting all protection of homosexuals;

ii. public purpose— freedom of association (private housing—landlords should be able to rent to who want; employment—private employers should be able to employ who want, etc.) and conservation of resources

1. BUT Court finds purpose of Amendment—desire to harm a politically unpopular group cannot be legitimate gov’t interest.

c. does not just put homosexuals on equal footing w/ everyone else but purpose to bar laws that prohibit discrimination based on sexual orientation—which causes a sweeping and comprehensive change in legal status

i. for example, prohibitions on discrimination in public jobs (executive decree), college admissions, nullifies specific legal protections in real estate, insurance, health & welfare serves, private educations and employment.

ii. even denies homosexuals protections of broad protections for all citizens.

d. Equal protection of the law is not achieved through indiscriminate imposition of inequalities—simply a law declaring, in general, it shall be more difficult for one specific group (based on one trait) than for all others to seek aid form the gov’t is itself a denial of equal protection of the laws in the most literal sense.

e. A State cannot so deem a class of person strangers to its laws.

f. (Note—Court does NOT adopt the Colorado Supreme Court’s decision that finds that Amendment 2 infringed on fundamental rights of homosexuals to engage in the political process—but may now w/ Lawrence.)

3. Scalia w/ Rehnquist & Thomas (dissenting)
a. SOR = rational basis;  there is a legitimate rational basis for prohibiting special protection for homosexuals.

i. Bowers v. Hardwick—no special protection to homosexuals and okay to criminalize homosexual conduct—if it is rational to criminalize the conduct it is rational to deny special favor and protection to those who have a tendency to engage in the conduct.

ii. Not invalid b/c it could have been more precise—nearly any classification of people may be “irrational” in a particular case even if generally the classification is rational.

b. Legislation not to harm homosexuals BUT attempt to preserve traditional sexual mores against the efforts of a politically powerful minority to revise those mores through use of the laws. 

i. Colorado’s law only denies preferential treatment.

ii. Vacated and remanded a city charter provision that forbade special protection of homosexuals by units of the city for consideration in light of Romer.  Equality Foundation of Greater Cincinnati (1996).
1. Scalia w/ Rehnquist & Thomas (dissenting)—here the most local level where it is much easier to change by the political process (vs. changing the State Constitution).  Not the issue in Romer—localities need to be allowed to deny special protection to homosexuals if they wish.

iii. Hawaii found limiting marriage to women and men only violated the STATE constitution prohibition against discrimination.  Baehr v. Lewin (Haw. 1993).  Remanded w/ order to analyze restriction under strict scrutiny.  Ended up creating CIVIL unions instead.

1. Argument for okay under EP—men and women equally prohibited from marrying same sex; and marriage relationship grounded on union btwn man and woman and creation of family (whereas in comparison to Loving—not okay b/c race had nothing to do w/ the marital relationship where children do).

2. Argument for violation under EP—upholds that sex w/ women is okay for some people (men) but not okay for others (women) and visa versa.  Since intermediate scrutiny w/ regard to gender classifications is req’d and this would fail under intermediate scrutiny it must be prohibited.  Analogue to Loving—meant to preserve the polarities of race on which white supremacy rested, the prohibition of homosexuality preserves the polarities of gender on which the subordination of women rests.  Also, marriage as a fundamental right.
3. Then what happened in Hawaii?

a. Found denial of homosexuals to marriage discrimination b/c no discrimination on basis of sex was in Hawaii Constitution;

b. Referendum—amended state constitution to allow legislature to limit marriage to opposite sex couples (undid Baehr v. Lewin);

c. Passed law to give most economic & legislative rights—civil unions.

iv. Homosexual Marriage Issues

1. Congress passed Defense of Marriage Act—no state shall have to give affect to any law that gives same sex right to marry legal protection.

a. Does the Defense of Marriage Act violate the Full Faith & Credit Clause (Art. IV, Sec I)?

i. Yes, “A State cannot so deem a class of persons a stranger to its laws.”  Romer (can the federal government?); 

1. Also, violate the priv. and immunities clause of the 14th—right of national citizenship (basis in Saenz) and effectively undermine the concept of national sovereignty.  If the priv. of nat’l citizenship do not include marriage recognition in each state one may travel or migrate to, when what does it apply to?
2. Also, 14th EP violation to deny right of homosexuals to full faith and credit for marriage AND not to deny heterosexuals full faith and credit; b/c right to marriage fundamental right should impose strict (or higher) scrutiny;  BUT if marriage is defined traditionally OR if Scalia’s narrow interpretation of fundamental right is employed (like in Michael H.), then will fall under regular EP giving only rational basis review.  

ii. No, marriage has traditionally been a state responsibility; Lawrence v. Texas—court goes out of its way to say does not affect marriage laws.  Not a fundamental right, AND rational basis to protect the family and the sacrament of marriage.
2. Vermont—civil unions of same sex couples grounded entirely on Vermont Constitution (common benefit clause).  
3. PLUS one more civil union state—total now is 4.

4. Recent Massachusetts case—Massachusetts constitution requires that homosexuals could NOT be denied the marriage right.  Goodridge v. Mass Dept. Health—7 same sex couples challenged refusal to be married
a. Used Lawrence v. Texas and other US precedent BUT decided under STATE Constitution;
b. Massachusetts did not have law marriage MUST be man and woman BUT clear historical evidence that was the understanding of the law.

c. Marshall (5 to 4)
i. Relies a lot on Loving v. Virginia—detailed recitation of benefits of marriage, therefore understandable that US SUPREME court made marriage a fundamental right;

1. BUT Mass. does not make marriage a fundamental right (b/c doesn’t have to—can get to result under rational basis review);

ii. Uses Rational Basis Review (b/c marriage is not a fundamental right in Mass.);

iii. Massachusetts defends heterosexual marriage ONLY on 

1. marital relationship is desired setting for procreation/protection of children;

2. optimal setting for child rearing;

3. preserves scarce state resources—b/c same sex couple’s more financially dependent and don’t need help.

iv. Court analyzed EACH justification…ALL irrational

1. heterosexual couples enter relationships NOT to have children; capacity to have children NOT required to be married in Massachusetts;

2. allows gay couples to adopt; don’t deny rights to adopt based on a single trait—adoption law does not recognize “optimal” setting for child rearing;

3. Same sex couples more financial dependent and don’t need tax benefits—no basis at all—irrational.

v. MUST extend civil marriage to same sex couples;

vi. REMEDY—issued declaratory judgment; declined to issue marriage licenses; legislature has 6 months to respond (civil unions NOT an option); AND takes 2 years to pass an amendment.
d. Dissenters

i. court not protecting right BUT creating one (not fundamental right to marry for homosexuals);

ii. deeply rooted in history and natural procreation essential justification of marriage.

e. ONE concurred on equal protection grounds.

5. ISSUES

a. Suppose Mass. legislature conforms AND suppose Connecticut residents come across the line can Mass. DENY other state residents right to marry in Mass?  (Priv. & Immunities of 14th; not if fundamental right; Equal Protection (?))

b. What about full faith & credit?

c. Enforcement—what if legislature passes and then amendment in 2 years?  EP w/ those who have marriage licenses (from the interim) and those who don’t?

k. Fundamental Rights—a heightened standard will be invoked where the nature of the interests affected is fundamental.  (If a fundamental right is significantly burdened then triggers strict scrutiny BUT court has used different language leaving the exact SOR in the air.  BUT if the law does not significantly burden (deter, penalize, or otherwise significantly burden) the exercise of the fundamental right, then the Court will use rational basis review).  
i. Court used strict scrutiny to strike down law that provided sexual sterilization of persons convicted more than twice of felonies involving moral turpitude.  Skinner v. Oklahoma ex rel. Williamson (1942)
1. Dealing w/ basic civil rights of man—marriage and procreation are fundamental to the very existence and survival of the race; touches an important area of human rights.

2. In such cases, strict scrutiny of the classifications is essential.

ii. Right of Interstate Migration 

1. Right to interstate travel is a fundamental right—uses stricter scrutiny of whether it promotes a compelling state interest.   Shapiro v. Thompson (Brennan) (1969)
a. Law = denies welfare assistance to residents of the State who have not resided w/in the district for at least one year immediately preceding their application.

b. Brennan (majority)

i. Creating waiting-period creates 2 classes of needy families—residents of over a year; and residents of under a year;

ii. Distinction not okay to deny the later food, shelter, and other necessities of life.

iii. Right to interstate travel grounded in 1) commerce clause, 2) privileges & immunities Art. 4, Sec 2, 3) privileges & immunities of 14th amendment, & 4) due process clause of 5th & 14th under liberty.

iv. State protects under need to preserve resources—people who receive welfare w/in first year likely to become continued burdens.

v. Court agrees denial of welfare w/in first year WILL discourage poor families from migrating there BUT purpose of inhibiting migration by needy persons is a constitutionally IMPERMISSABLE purpose.

vi. And not narrowly tailored enough to dissuade/punish ONLY those who migrated there to receive higher benefits—but punishes all poor who migrate to the State no matter what the reason.

1. BUT even if it were narrowly tailored—still suspect.  

vii. Cannot be justified on the former contribution—b/c how do long term welfare recipients contribute more than those outside the state?  (irrational) 

1. AND cannot apportion State services on amount paid into by taxes.

viii. YES, State has legitimate purpose of preserving financial resources BUT cannot do that by discriminating between classes of citizens.

ix. SOR =stricter scrutiny (but would also fail under rational basis)

x. BUT reserves decision on waiting periods for…voting, tuition free education, to obtain a license to practice a profession, to hunt or fish, and so on.

c. Harlan (dissenting)
i. does not like the “compelling interest” req’d added to traditional rational basis review for EP;  
ii. enlarging the list to include fundamental rights; unnecessary b/c can be dealt w/ under the Due Process Clause alone; 
iii. making Court a “super-legislature.”

2. State’s statutory scheme distributing benefits from natural resources (oil) based on length of each citizen’s residence struck down under EP—violated newer citizens EP rights = USES Rational Basis review.  Zobel v. Williams (1982).

a. Burger (Majority)
i. Law creates fixed permanent distinctions based on duration of living in State (b/c amount of $ received pegged to # of years lived there forever—no waiting period and then eligible).

ii. Therefore, would fail even rationality test.

iii. State justifications NOT rationally related to classification between newer residents and those later residents.  

1. creating financial incentive to maintain Alaskan residence;

2. encourage prudent management of Permanent Fund.

iv. State justification 3) to reward citizens for past contributions is illegitimate state purpose—State CANNOT apportion rights to services based on residency.

v. SOR = rational basis

b. Brenann w/ Marshall, Blackmun & Powell—concurred on right to travel.

c. O’Conner—concurred based on Privileges & Immunities—residents not source of evil that discrimination bore substantial relationship to the amount people might have contributed to the state.

d. Rehnquist—dissented b/c state interest in recognizing past contributions satisfied rational basis review (b/c does not impede right to travel at all, still get money).
3. Fundamental Rights Branch of EP is in flux—court held that preference in civil serve employment by NY to solely resident veterans who lived in the state at time entered military served violated constitutional rights of veterans who lived outside the state.  Attorney General of NY v. Soto-Lopez (plurality) (1986).
a. Brennan w/ Marshall, Blackmun & Powell—violated right to migrate and state had not met heavy burden of strict scrutiny (pursuing a compelling state interest which does not impinge unnecessarily on constitutionally protected interests);

b. Burger w/ White—concurred on rational basis Zobel precedent.

c. O’Conner w/ Rehnquist & Stevens—dissented—heightened scrutiny under “right to migrate” under EP is inappropriate.

d. **Note—5 for Zobel rational basis.
4. Look at what is being denied during the waiting period—waiting periods may be sustained in less fundamental rights type areas.
a. More likely to be struck down if not essential…

i. Court upheld 1 year waiting period for divorce under Shapiro in Iowa b/c long tradition of state control AND not necessity.  Sosna v. Iowa (1975)

ii. Upheld 1 year waiting period for in-state tuition benefits.  Starns v. Malkerson (1971).

b. Less likely to be struck down if essential.

i. Struck down 1-year waiting period for non-emergency hospital or medical care at public expense under Shapiro.  Memorial Hospital v. Maricopa County (1973) (Marshall)—may not deter or penalize the constitutional right to travel AND medical care is a basic necessity of life as much as welfare assistance. 
ii. Requirement that person be resident of state for a year and of the county for 3 months before allowed to vote struck down under EP.  Dunn v. Blumstein (1972) (Marshall)—strict scrutiny b/c fundamental right.  Legitimate interest to make sure all voters residents (purity of the ballot and prevention of fraud)—but excessive.  30 days would have been ample but 1 year or 3 months too long.

1. BUT upheld 50-day durational voting residency requirement.  Marston v. Lewis (1973)—reasonable time to make accurate voting lists/Constitution not so rigid as to require only 30 days.

a. Marshall dissented saying 30 days enough.

5. Look at the TYPE of residency req’d:  Bona fide vs. Durational

a. Duration Residency Req’d—must be in State for certain time period in order to be eligible for certain benefit.

b. Bona fide Continuing Residency Req’d—must be actual resident at the time.  

i. For example, okay to require city employee to live in city McCarthy v. Philadelphia Civil Service Comm’n (1976) (per curiam) rational for city to require employees to be residents of the city.

iii. Right to Education (equal spending on) (NOT in reading but discussed in class)

1. CA Supreme Court declared CA’s system of educational finance under CA’s constitution required same amount of $ on each pupil throughout the state.  Serrano v. Priest (CA).

2. Education NOT a fundamental right which requires strict scrutiny b/c not directly or indirectly implied in Constitution—therefore State educational spending schemes ONLY subject to rational basis EP analysis.  San Antonio Independent School Dist. v. Rodriguez (1973)

a. Brown said education important, BUT not a fundamental right.

b. Rational for State to put as much $ into schools as communities put in.

c. Constitution leaves people where it finds them.

d. Marshall w/ Douglas (dissenting)—if close to a fundamental right should get some higher standard of review than rational basis.

iv. Privileges & Immunities
1. Statute limiting maximum welfare benefits for first year of residency to old state struck down as violates privileges and immunities clause of 14th (not grounded in Shapiro). Saenz v. Roe (1999)
a. Stevens (Majority)

i. Not reasonable to think more $/compared w/ increase in cost of living would induce anyone to move to CA (cannot justify waiting period on deterring welfare receipts looking for more $) (PLUS CA says not why enacted legislation—claims FISCAL justification);

ii. Discrimination against poor is NOT a legitimate state interest.  (Shapiro);
iii. There is a Constitutional right to travel from one state to another.  Right to travel MEANS

1. right to go from one place to another (to cross state lines);

2. right of a non-resident to all of the privileges and immunities (Art. IV, §2) of that State—to be treated as a welcome VISATOR;

3. right to travel of the newly arrived citizen to the same privileges and immunities (of the 14th) enjoyed by other citizens (at issue HERE).

a. protected as citizen of United States

iv. Cannot allow for degrees of citizenship based on length of residence = no sub-classes of citizens (Zobel);

v. Congress cannot make an unconstitutional provision constitutional (Social Security Act approval does not matter)

vi. If benefit is Portable and threat may take advantage, then bona fide req’ds are okay but here not portable so no threat.  (?)
vii. The States DO not have ANY right to select their citizens b/c the 14th vests right in citizens to choose the state where they reside.

viii. BUT States maintain right to inquire into “bona-fideness” before giving benefits (but don’t go into it b/c bona fide issue not before the court).

b. Rehnquist  w/ Thomas (dissenting)
i. breathes new life into “doormat” priv. & immunities clause of the 14th –cannot ground right in dead provision;

ii. statute survives rational basis review;

iii. right to travel has nothing to do w/ right to become a citizen of another state—why connect the two?;

iv. Court recognizes State’s right to retain ability to determine bona fides but does not say HOW can w/in holding.

c. Thomas w/ Rehnquist (dissenting)—14th priv. & immunities not meant to have any meaning historically AND Slaughter-House cases sapped it any meaning.   

2. In class Problem—suppose CA enacted law lawfully resident aliens can get benefits after 1 year residence and some resident aliens filed suit.  Is the law unconstitutional under Saenz v. Roe?  Other Constitutional arguments?

a. Does priv. & immunities of citizens apply to lawfully resident aliens? 
i. probably not
b. EP violation—1 class aliens new to state vs. 1 class citizens new to state.  
3. Did Saenz create a new category—once a state determines citizen is bona fide resident then can make NO distinctions based on length of residence?  Confusion of precedents?
IV. Freedom of Expression

a. Rationales for Free Speech  
i. Market Place Model—words should be left to the marketplace freely to have only Truth survive.  (Social Darwinist feel).

1. Holmes’ dissent in Abrams
2. Critique
a. Internal contradiction—theory’s goal is truth yet posits we can never know truth so we must keep looking (cannot determine one thing is truth and suspend the rest ever).
b. Market Failure—especially now there is not equal access to the market of ideas.  The “market place” of ideas is distorted by the economic reality that dissenting or minority viewpoints do not have a fair chance (especially when 2 or 3 companies own all the media conglomerates). 
i. Especially if there is no right of expression or access (Barron).
c. Self-fulfilling—the dominant idea is the truthful one (b/c won).
d. What about “fraudulent” words?  Are those okay b/c will lose in the quest for truth?  For example, ad that cigarette smoking does not cause cancer.
i. Problem requires people to use their rational capacities to eliminate untruthful—assumes people ARE rational.
ii. Citizen-Participant Model

1. Political discussion is a political duty.  Whitney
2. Meiklejohn—1st Amendment grounded on principle of self-gov’t and necessities of self-gov’t require freedom speech.  To decide on a political issue, citizens must be fully informed—need absolute protection of “public” speech (note—private speech not concerning public affairs or political criticism deemed lower species of speech w/ less protection)
3. Central meaning of 1st Amendment was to encourage the vigorous, robust discussion of public issues and public officials.  New York Times v. Sullivan (1964)
4. First Amendment protection ONLY to POLITICAL speech (Bork)—benefits of non-political speech are indistinguishable from the functions or benefits of all other human activity (which can be prohibited) BUT ONLY the discovery and spread of political truth that distinguishes speech from any other form of human activity which is the principle that founds the basis for the protection.
a. Critique—many ACTIONS lend political understanding as well.  Non-speech activities could aid attainment of knowledge of political truth as much as political discourse therefore Bork’s argument MUST be rejected b/c results in the CONTENT of speech protected being a null set. 
b. AND what about art? music? and their political messages?  
iii. Individual Liberty Model

1. Freedom of expression serves individual values as well as societal goal--Liberty is valued as a means and an end.  Whitney v. CA
2. Liberty to develop one’s faculties to promote individual autonomy and to further self-determination.
3. Free speech protects an arena of individual liberty from certain types of gov’t restrictions—not as a means of a collective good BUT be/ the value of speech conduct to the individual.

b. Practical Free Speech Doctrines Generally
i. Clear & Present Danger

1. Critiques

a. just a weighing of values—free speech is one;

b. to permit a State to cut of speech as soon as it becomes close to being effective is illogical and ridiculous; protection of only abstract speech is no protection at all;

c. Balancing becomes intertwined w/ the predispositions of those doing the balancing (depends on your concept of “danger”).

ii. Content-Based & Content-Neutral 

1. Content-based require strict scrutiny (no particular type of speech, or no viewpoint of a particular type of speech);

2. Content-neutral requires significant gov’t interest & narrowly tailored (not quite strict scrutiny) (for time, place, manner restrictions).  See below.
iii. Masse Test 

1. One cannot counsel another to resist the law—outlaws DIRECT advocacy of resistance to the law (no time piece).  (rev’d on appeal BUT theory remains)
iv. Balancing Tests 

v. Timing—whether prohibits BEFORE or AFTER speech has been disseminated.  
vi. Categorical Approach—different types of speech deserve more protection than others; some deserve ZERO protection.
vii. Absolutist

1. J. Black—ALL speech cannot be touched.  Makes a distinction between speech and action and only when something is ACTION can it be prohibited.  

a. “Congress shall make no law…”—literal interpretation.

2. But then what is speech and what is action?

a. Burning draft card—speech or action?  (O’Brien)

c. Clear & Present Danger Doctrine

i. Seeds of clear and present danger:  Affirmed convictions under espionage act for distributing leaflets calling draft unconstitutional.  Schneck v. United States (1919)  Δ-mailed leaflets to draft-age men stating the draft violated the 13th Amendment.  Prosecuted under Espionage Act b/c leaflets deemed to encourage obstruction to the draft.
1. In ordinary times, Δs actions would have been protected under 1st;
2. BUT the character of every act depends upon the circumstances in which done—the most stringent protection of free speech would not protect a man in falsely shouting fire in a theatre and causing a panic;

3. 1st Amendment DOES NOT protect words that may cause force.

4. Standard:  Are the words used in such circumstances as are such a nature as to create a clear and present danger that they will bring about the substantial evils that Congress has a right to prevent?

5. If found that recruiting serve were obstructed, liability for words may be enforced (BUT was that proved?).
ii. Publication NOT protected by 1st Amendment.  Abrams v. United States (1919)  Δs published & distributed pamphlets attacking American expeditionary force to challenge Communist Revolution in Russia; convicted under Espionage Act for intending to incite, provoke or encourage resistance to the war effort and conspiring to urge, incite or advocate curtailment of production of war materials.  
1. Holmes w/ Brandeis (dissenting) (ADDS sense of emergency)
a. Gov’t may prohibit speech that produces OR is intended to produce imminent danger that will bring about evils;
b. BUT here there is no present danger—no one can assume the production of a silly leaflet would hinder gov’t arms.
c. the principle of the right to free speech is always the same (contradictory to Schneck?)
d. Constitution embodies marketplace theory justification of free speech—the best test of truth is the power of the though to get itself accepted in the competition of the market.
e. Must be vigilant against attempts to check the expression of opinions that loath and believe to be fraught w/ death UNLESS so imminently threaten immediate interference w/ the lawful and pressing purposes of the law that an immediate check is req’d to save the country.
i. ONLY emergency exception to 1st Amendment.
iii. Affirmed conviction for publication of leaflet/manifesto under anarchy statute.  Gitlow v. New York (1925)—Δ indicted under NY’s criminal anarchy statute for publishing a radical manifesto that advocated mass strikes by the proletariat.  Statute prohibited publishing material advocating or teaching the duty, necessity, or propriety of overthrowing or overturning organized gov’t by force or violence.  
1. Sanford (Majority)

a. (Liberal) Incorporated 1st Amendment freedom of speech and the press to the States as fundamental personal rights and liberties under the 14th Amendment;
b. (illiberal) BUT great deference to the State legislature in determining what speech are so evil can be subscribed by the police power; 

c. When the legislative body has determined generally, that utterances of a certain kind involved such danger of substantive evil that they may be punished, the Q whether any SPECIFIC utterance coming w/in the prohibited class is NOT open for consideration.

i. practical effect—no 1st Amendment role to courts

2. Holmes w/ Brandeis (dissenting) (ADDS time piece)
a. Should be reversed;
b. Applying the clear & present danger test it is clear that there was no attempt to overthrow the gov’t by force; 

c. every idea is an incitement—only distinction is the enthusiasm of the speaker;

d. IF the manifesto was laid out as an attempt to induce an uprising against gov’t AT ONCE and not at some indefinite future time, the Q would be different.

iv. Affirmed conviction of Δ who attended Communist Party Convention under criminal syndicalism statute.  Whitney v. California (1927) (not assigned but discussed in class)—Δ attended communist party convention; did not favor violence as a means of securing political change (really a freedom of association case BUT that law more developed later).
1. J. Brandeis w/ Holmes (concurring)

a. Settled that 14th Amendment Due Process applies to matters of substantive law as well as procedure;

b. Goes into rationale for free speech

i. market place—good will prevail over the arbitrary;

ii. Endorses liberty model of free speech—the framers valued liberty BOTH as an end and as a means; freedom to speck as you think part of liberty;

iii. citizen participant model—free speech indispensable to spread and discovery of political truth;

iv. Safety valve model (to avoid revolution)—fear BREEDS repression; repression breeds hat; hate menaces stable gov’t; can only avoid all that by freedom to discuss openly grievances & remedies.

c. Distinguishes between advocacy (okay) and incitement (not okay if incites unlawful activity and would be immediately acted upon);

d. AND must be probability of SERIOUS injury to the state.

e. Concurred b/c jury could have decided these things—don’t know b/c not brought up below.
v. Dennis v. US (1951) (did not read but explained in class as background)—Δs convicted under Smith Act for advocacy/teaching the forcible overthrow of gov’t.   Δs taught from a text written by Marx and Lenin that has forcible overthrow as a last resort.  Gov’t said that was enough.  2nd Cir. asks 1) What is the gravity of the evil & 2) to discount the gravity by its improbability to justify infringement on speech.  Supreme Court claims to use that formula (and that is the Whitney formula).

1. Applying Brandies/Holmes test from Whitney does not provide more 1st Amendment protection—finds that Δs intended to overthrow gov’t as speedily as the circumstances would permit & that was imminent enough under Whitney.

2. NOTE:  Not the same formulas…

a. Brandeis opinion focused on IMMINENCE;

b. Hand’s test does not use TIME but only uses probability (no “present” in the “clear and present danger” test).

vi. J. Harlan used savings construction to read Smith Act as prohibiting only advocacy directed as promoting unlawful action (and not advocacy of abstract doctrine).   Yates v. US (1957) (did not read but discussed in class as background).  

1. Technically only limits Smith Act, but clearly limits holding of Dennis.
vii. The Modern Doctrine:  Brandenburg v. Ohio
1. Modern Test = a State may not permit advocacy of the use of force or law violation EXCEPT where such advocacy is (1) directed to inciting or producing imminent lawless action AND (2) is likely to incite or produce such (imminent) actions.  Brandenburg v. Ohio (1969) (per curiam)—KKK revenge statement
a. Per curiam = as if the principle is already so engrained there is no question.  Other justifications…

i. no one wants to put name on the decision;

ii. opinion intellectually dishonest—don’t want to reverse Dennis but no logical way Dennis still has an effect after Brandenburg;

iii. may not have been a majority to overrule Dennis.

b. Notes that Whitney has been discredited—but majority does not mention clear and present danger doctrine at all.
c. Practically—invalidates criminal syndicalism laws.

d. Black (concurring) (1st Amendment absolutist)—clear and present danger has no place in 1st Amendment jurisprudence.  Joins opinion in understanding that it does not use clear and present danger;
e. Douglass (concurring)

i. rejects clear and present danger doctrine b/c only serves to invalidate speech; 

ii. line between what can be controlled and what cannot is line between ideas (conduct w/ purpose to communicate is speech) and overt acts;  

iii. apart from the times when ideas/speech is brigaded w/ action speech (falsely yelling fire in a theatre) cannot be limited.

2. Under Brandenburg, publisher of a manual of how to be a hitman and kill people where stipulated intended to attract & assist criminals commit crimes AND had knowledge book would be used by criminals AND that book actually assisted THIS murder NOT protected under 1st Amendment.  Rice v. Paladin Enterprises [Hitman Case](4th Cir.)—Δ-publisher sued for wrongful death resulting from man using book to kill people; alleged book aided and abetted the murders.
a. Proc History:  Prevailed in Dist. Court b/c NOT imminent enough—publisher could not know would immediately.

b. 1st Amendment protects teaching or advocacy BUT does not protect concrete preparation to aid and abet criminals (step by step, so comprehensive and detailed as if instructor were present in the room);

c. “speech” of this type DOES NOT resemble mere abstract teaching of the moral propriety or even moral necessity for a resort to force and violence BUT instead the manual amounted to the advocacy and teaching of concrete action.
d. Result (two ways to look at it)

i. detailed teaching = in  incitement (even though no imminence) (how court looks at it)

ii. NEW unprotected category of speech for detailed instructions to aid and abet crimes (NOT how court looks at it—claims to apply Brandenburg) 
3. Conviction of anti-war demonstrator for saying “we’ll take the fucking street later” overturned—nothing more than advocacy of illegal action at some indefinite future time.  Hess v. Indiana (1973)

4. Consider the following under Brandenberg...

a. bomb—maybe depends on how available knowledge; probably not if scientific knowledge; step by step?; speech or action? (hardest case)

b. secret proving enemy w/ troop movements—NO, not protected;

c. A speech attacking the tax system as theft and explaining how to evade taxes illegally—probably protected

d. The Structure of Speech Regulation:  Content-Based & Content-Neutral

i. Content Based vs. Content Neutral
1. Content Based = gov’t must establish that the speech falls into a category of unprotected or low value speech OR the regulation is subject to strict scrutiny. 
a. View-point Based Legislation is even MORE suspect.   (For example, allows speech BUT not from Republicans or pro-lifers.)  
b. Prohibited picketing outside of school EXCEPT teacher’s union—struck down b/c view-point based.  Police Department v. Mosely (1972)
i. The gov’t may not great the use of a forum to people whose views it finds acceptable but deny use to those wishing to express else favored views. (NO viewpoint based)
ii. AND it may not select issues worthy of debate (NO content based)
iii. Analysis under strict scrutiny, important government interest = sanctity/no disruption of education BUT prohibition must be narrowly tailored than to purpose.
1. Not narrowly tailored to purpose b/c court rejected claim that peaceful labor picketing would be less disruptive than peaceful picketing of another type.  (In fact, picketing of teachers could be MORE disruptive and against purpose.)
c. NY Son of Sam law requiring all Ks w/ convicted person for depiction of crime to turn over income to an escrow fund for victim to be content-based statute—invalid.  Simon & Shuster v. Members of the NY State Crime Victims Board (1991)
i. Content-based B/C singles out income derived from expressive activity for a burden the State places on NO OTHER INCOME, and it is directed at works w/in a specific context;
ii. Strict Scrutiny analysis—
1. check compelling gov’t interest = criminal cannot benfit from crime;
2. NOT narrowly tailored b/c only books (not jewelry thieves) PLUS over-inclusive to apply to books such as Thoreau’s Civil Disobedience, Malcolm X, etc. not covered.
iii. Problem—incidental effect of driving certain ideas or viewpoints from the marketplace b/c law financially disincents specific types of works.
iv. Kennedy (concurring)—fully protected category of speech why not say per se protected b/c directed to SPEECH alone 
2. Content Neutral (time, place, manner-type regulations) = intermediate standard of review—it is sufficient that the law is narrowly tailored to serve a significant or substantial government interest AND leave open ample alternative channels of communication.  (Least restrictive means analysis not req’d.)
a. Sometimes elevated IF an incidental restriction either has a highly disproportionate impact on free expression OR directly penalizes expressive activity—then may get heightened (strict) scrutiny 
b. Time, place and manner regulations may be necessary to further significant governmental interest, and are permitted but must be narrowly tailored.
c. Ask, does the nature of the place and the place’s normal activities dictate the kinds of regulations of time, place and manner that are reasonable to THAT place?  Is the manner of expression appropriate/compatible w/ the normal activities of the public place?
3. Secondary Effects Doctrine (making content-based, content-neutral)
a. Court upheld city ordinance prohibiting adult motion picture theatres from locating w/in 1000 feet from any residential, church, park or school (content-based by type of movies allowed to show).  Renton v. Playtime Theatres (1986)
i. Rehnquist (majority)
1. Secondary Effects Doctrine:  Justified B/C regulation prohibited a particular KIND of speech BUT the purpose of the regulation is UNRELATED to the speech;
2. purpose = deal w/ secondary effects of such theatres in the surround community such as crime & decreased property values.
3. therefore, claims ordinance is content-neutral
ii. Critique—escape hatch to devoid 1st amendment of meaning, just say prohibiting b/c of resulting action and can regulate underlying speech.
b. Secondary effects doctrine failed—ordinance prohibiting any sign that would bring a foreign gov’t into public disrepute w/in 500 feet of an embassy was struck down.  Boos v. Barry (1988)
i. Argument made = content-neutral b/c secondary effect is int’l law obligation to shield diplomats from speech that offends their dignity.
ii. Court found ordinance content-based b/c signs critical to foreign gov’ts are not allowed (while positive signs are allowed);
iii. REJECTED secondary effects B/C regulations that focus on the DIRECT impact of the speech on the audience (here offense to foreign diplomats) are not secondary BUT primary effects.
e. The Doctrine of Prior Restraint

i. Theory—original understanding of 1st Amendment was limited to prohibition of PRIOR restraints (before disseminated) rather than subsequent punishment (penalties for speech already disseminated).  Court has rejected that narrow reading BUT does afford MORE protection against prior restraints.  Also, rationale prior restraints impede market-place model; denies citizen exposure; and individual cannot learn from speech never spoken.  “Suppression by a stroke of a pen is more likely than suppression by the criminal process.”
ii. Any prior restraint on expression comes to the Court w/ a heavy presumption against its constitutional validity.
iii. Statute that allows prior restraint on press infringement of the liberty of the press unconstitutional under 1st Amendment.  Near v. Minnesota (1931) (first prior restraint case)—newspaper attacked mayor & chief of police saying a “Jewish gangster” was in control of gambling, bootlegging and racketeering in Minneapolis;
1. Law at issue:  Nuisance for publishing malicious, scandalous and defamatory newspaper.  Law provide that if could show what was published was true (or that their was a good faith belief for truth), then could publish.
a. Hughes (Majority)
i. Cannot impose prior restraints—if publish libel laws still apply but does not make imposing PRIOR restraints okay (prior restraints have nothing to do w/ truth);
ii. Only serves to suppress publications;
iii. UN-PROTECTED classes of speech may prior restrain—gov’t may prevent obstruction to its recruiting service or publication of the sailing dates of transports or troops; obscene publications; incitements against violence or overthrow of gov’t.
1. NOW violence = Brandenburg.
2. ADDED new un-protected class of speech = gag order for the press while trial ongoing to protect the administration of justice [impartial jury].  Gag orders are presumptively invalid b/c prior restraints BUT if w/out gag order there would be a clear and present danger to the administration of justice (IF even sequestration would not help), then constitutional.
iv. statute NOT save by fact a hearing before the injunction issues (step to have any publisher come forth and prove everything’s truth—the road to gov’t censorship).  
b. Butler plus 3 (dissenting)—not really a prior restraint—only punishes once published and circulated and then prohibits from further slander.  AND libel laws are A-OKAY.
iv. Distinctions between prior restraints and punishment not so clear.  Excessive punishment of speech chills freedom of expression as much as (or even more than) acquiring a permit in advance.  (Professor Emerson)
v. What is a prior restraint?  Court has used prior restraint language in…

1. to strike down gross receipts tax on newspapers (Grosjean v. American Press) (1936);
2. to strike down controls on mailing privileges (Lamont v. Postmaster General) (1965);
3. Anything that either directly or indirectly causes excessive caution of the speaker before an adequate judicial determination has been made on whether the speech is protected.
vi. Judicial vs. Administrative Restraints—presumption against BOTH.
f. The First Amendment Overbreath Doctrine—when a law prohibits protected expression as WELL as unprotected expression.  
i. Overbreath vs. Standing

1. Assumed overbreath doctrine is departure from generally accepted standing principles which posit that one may NOT assert the Constitutional rights of another.
2. Allowed individual whose conduct might well be prohibited by a property and narrowly drawn statute to object to an existing statute on the basis of First Amendment overbreath—b/c the law applied to another who conduct would be protected.  Thornhill v. Alabama (1940)
3. Rationale—b/c laws that are overbroad chill and punish protected speech; “strong medicine” and more than regular standing law.
ii. Overbreath vs. Vagueness 
1. There is overlap but not necessarily.
2. Court will often show vagueness by citing possible examples of an unconstitutionally broad application of the statute’s language.  
3. BOTH lead to danger of selective enforcement—
a. vague—b/c no one knows how far it reaches;
b. broad—b/c sweeps is so far-reaching prosecutors may select for punishment.
4. BUT a law can be totally clear, yet still overbroad.
5. Overbreath concern is not fair warning but prohibiting protected speech.
iii. Tightened up overbreath doctrine by requiring SUBSTANTIAL OVERBREATH to statute invalidate statute (statute was upheld).  Broadrick v. Oklahoma (1973)—1st Amendment challenge to statute restricting political activities of the state’s civil servants.
1. Law in Question:  provided “no employee in the civil service shall in any manner be concerned in soliciting or receiving any assessment or contribution for ANY political organization, candidacy, or other political purposes; also prohibited “taking part in management of affairs of any political party or in any political campaign, expect to exercise right to privately express opinion and cast vote.”
2. White (majority)
a. challenge that plain language of statute would prohibit wearing buttons or displaying bumper stickers so statute is OVERBROAD;
b. charged w/ actively engaging in partisan political activities—including the solicitation of money—among coworkers for the benefits of their superiors;
c. invokes standing principles—that on person cannot challenge constitutionality of law on the ground that it may conceivably be unconstitutionally applied to someone else BUT once tiny exception for 1st Amendment;
d. since departing from traditional rules of standing in application  to first amendment by using overbreath, the doctrine has been used sparingly; 
e. particularly where conduct and NOT merely speech is involved, the overbreath of a statute must not only be REAL but SUBSTANTIAL as well, judged in relation to the statute’s plainly legitimate sweep.
3. Brennan dissenting (w/ 3 others)

a. No effort to define substantial overbreath, what is it?  Already require more than a single invalid application—what more does the majority want?  How much is enough?
b. Why speech/conduct dichotomy?  Even where both are protected by the 1st Amendment—one under expressive speech the other under speech itself.  
iv. BUT still struck down ordinance for overbreath 1 year later where ordinance prohibited to “curse or revile or to use obscene or opprobrious language toward or w/ reference to any member of the city police while in actual performance of his duty.”  Lewis v. City of New Orleans, (1974).
1. Overbroad b/c “revile” and “w/ reference to” …what does “revile mean” and “w/ reference to” doesn’t even require in the same room or toward anyone specific.
2. One commentator claims Lewis shows that Broadrick will have little if any effect on the 1st Amendment overbreath doctrine.
v. Court upheld overbreath attack against municipal ordinance—Used substantiality requirement to mean that “there must be a realistic chance that the statute itself will significantly compromise recognized First Amendment protections of parties not before the Court for it be facially challenged on overbreath grounds.  Los Angeles City Council v. Taxpayers for Vincent (1984)—ordinance
vi. Court found unconstitutionally overbroad resolution of Airport—LAX not open for 1st Amendment activities (no need to mention Broadrick’s substantial test).  Board of Airport Commissioners v. Jews for Jesus (1987)—royally STUPID resolution b/c reaches the “universe” of expressive activity—event talking and reading or wearing campaign buttons or symbolic clothing.
vii. Overbreath and the Public Forum

1. Majority found an ordinance prohibiting 3 or more people on the sidewalks a manner annoying to passerby’s unconstitutionally vague and overbroad.  Coates v. City of Cincinnati
a. White (dissenting)—since the ordinance does not regulate speech but prohibits person from assembling and conducting themselves in a manner annoying to other person—even if Δs were picketing—State can regulate b/c it is ACTION even if there is an incidental impact on speech.
viii. Overbreath and Charitable Solicitations

1. Broadrick limitation received only a brief reference involving an overbreath challenge to an ordinance prohibiting door-to-or solicitation of contributions by charitable organizations that do not use at least 75% of their receipts for charitable purposes—upheld.  Village of Schaumburg v. Citizens for a Better Environment (1980)
a. Note—White who wrote Broadrick said, “our cases long have been thought to protect-on-street & door-to-door solicitation as protected speech even though it is the form of solicitation to pay money.
b. Overbroad b/c gets at fraud AND lots of other non-fraudulent charitable groups (charitable solicitation is protected 1st Amendment expression) that don’t have that type of overhead.
2. Added flexibility in the form of a “waiver” for organizations that do not have the sufficient level of overhead is insufficient to save the statute from an overbreath attack—substantial overbreath requirement of Broadrick.  Secretary of State of MD v. Munson (1984)—regulation required to go to agency that regulate charities and get a waiver to show no fraud involved when less than certain overhead.
a. Overbroad b/c does not get to the distinction between fraud and no fraud; PLUS adds prior restraint and requires charities to show books to MD chilling protected speech.
b. Dissenters (4)—court ignores the difference between this statute and that is Schaumburg.
3. No mention of Broadrick.  Illinois ex. rel. Madigan v. Telemarking Associates—85% went to overhead and 15% to charity; phone solicitors made fraudulent representations that 90% goes to charity;  Illinois Supreme threw out b/c relied on chilling effect on solicitation of charitable donors b/c would require divulgence of overhead.  Supreme court reversed:
a. NOT overbroad b/c targeted ONLY fraudulent representations;
b. Concurrence—fraud CANNOT be based on the 85/15 split alone—doesn’t prove it isn’t a charity; but need more like the promise 90% to charity (affirmative misrepresentations).
ix. Overbreath and the Child Pornography Problem

1. Expands reach of Broadrick—reversed NY Court of Appeals invalidation of on overbreath grounds of a state statute that prohibited the knowing promotion of a sexual performance by a child under the age of sixteen by distributing material that depicts such a performance.  NY v. Ferber
a. Procedural History:  Court of Appeals found overbroad b/c would limit legitimate literary, scientific, or educational materials and did not use Broadrick b/c believed “pure” speech involved.
b. Majority
i. Broadrick sound rationale and should be applied here where harmful employment of children to make sexually explicit materials for distribution;
ii. special “substantiality” requirement of Broadrick applicable b/c the extent of deterrence of protected speech can be expected to decrease w/ declining reach of the regulation;
iii. Message (dicta?)—all overbreath challenges should apply Broadrick regardless of whether speech or action.
g. Fighting Words, Offensive Speech & Hate Speech Doctrine

i. Birth of the Fighting Words Doctrine.  Chaplinsky  v. New Hampshire (1942)—Chaplinsky-Jehovah’s witness who distributed pamphlets; told crowd Chaplinsky was engaged in lawful activity BUT also told Chaplinsky crowd was restless.
1. Speech:  Chaplinsky said, “You are a God-damned racketeer and a damned fascist and the whole government of Rochester are Fascists or agents of Fascists.”  
2. Law in Issue:  Δ was prosecuted under statute which forbade “addressing any offensive, derisive or annoying word to any other person who is lawfully in any street or other public place, nor call him by any offensive or derisive name.”
3. Proc. History:  state supreme court put gloss on statute—only words forbidden were ones that had a “direct tendency to cause acts of violence by the persons to whom, individually, the remark is addressed.”  (Gloss = b/c statute was overbroad—annoy?  Come on.)
4. Supreme Court endorsed the gloss and gave birth to FIGHTING WORDS doctrine:  
a. the word “offensive” is not to be defined in terms of what a particular addressee thinks.  The test is what men of common intelligence would understand to be words likely to cause an average addressee to fight…Such words, as ordinary men know, are likely to cause a fight;
b. Here—clearly calling someone a “damned racketeer” and a “damned Fascist” are fighting words which would cause the average person to retaliate, thereby causing a breach of the peace—NOT protected;
c. Certain unprotected categories of speech—the lewd and the obscene, the profane, the libelous, and the insulting or ‘fighting’ words—those which by their very utterance inflict injury or tend to incite an immediate breach of the peace…such utterances are of such slight social value as a step to truth that any benefit that may be derived from them is clearly out-weighted by the social interest in order and morality.  

d. Rationale—words brigaded w/ action not deserving of protection of speech; slight social value.
ii. Overturned conviction b/c Δ engaged in speech and no conduct—government has no power to punish the use of offensive expletives absent a particularized and compelling justification.  Cohen v. California (1971)
1. Speech: T-shirt said, “Fuck the draft” in public court house (peace was not disturbed, Δ was not unruly and people were not disturbed).  
2. Law:  unlawful to disturb peace.
3. Harlan (Majority)
a. Wearing the t-shirt was just speech (NOT conduct) = expressive message;
b. Since speech—regulation of manner speech NOT the message;
c. Law cannot be justified on protecting atmosphere of courthouse b/c law broad;
d. NOT obscene speech b/c not erotic in any way;
e. NOT fighting  words b/c not address to anyone—not a personal insult;
f. mere presence of unwilling viewers is insufficient to justify curtailing speech—
g. we are often CAPTIVES outside the sanctuary of the home AND here no evidence powerless persons forced to observe it;
h. Absent a more particularized and compelling reason for its actions, the State may NOT make simple public display of an expletive of its choice a criminal offense.  
i. notes that much expression serves a dual purpose and asks how to distinguish one expletive from any other offensive word—no right to cleans the public debate.
j. Blackmun w/ Burger & Black (dissenting)—CONDUCT not speech and fighting words w/in Chaplinsky; speech concerns are wasted.
4. Other views

a. Professor Bickel—what about verbal violence, a kind of cursing, assaultive speech that amounts to almost physical aggression, bullying that is no less punishing b/c it is simulated which = assault; which also may create a climate where freedom of expression is not possible;
b. Powell (dissenting in Ronsfeld v. NJ)—defined offensive expression to include “the willful use of scurrilous language calculated to offend the sensibilities of an unwilling audience;” AND “the shock and sense of affront, and sometimes the injury to the mind and spirit, can be as great from words as from physical attack.”

iii. The Skokie Cases—Nazi party 
1. Village enacted ordinances to stop Nazi parades struck down as unconstitutional.  Collin v. Smith (7th)—Nazis wanted to parade through Chicago Jewish neighborhoods
a. Admit it will disturb, emotionally and mentally, most of the Village residents;
b. BUT the 1st Amendment invites dispute, induces a condition of unrest, and creates dissatisfaction w/ conditions as they are or even stirs people to anger.  (quoting Terminiello v. Chicago (1949))—these are among the HIGH purposes of the 1st Amendment.
2. Lower court injunction from displaying the swastika on grounds it would breach the peace rev’d by Illinois Supreme Court.  Villages of Skokie v. National Socialist Party (1978)
a. The display of the swastika—no matter how offensive—is symbolic speech and NOT fighting words;
b. NOT fighting words B/C 1) not directed at any one person and 2) a speaker who gives prior notice of his message has not compelled confrontation w/ those who voluntarily listen;
c. HOSTILE AUDIENCE problem—courts have consistently refused to ban speech b/c of the possibility of unlawful conduct by those opposed to the speaker’s philosophy = HOSTILE AUDIENCES are NOT a basis for restraining otherwise legal 1st Amendment activity
iv. 1st Hostile Audience Problem case (but does not support doctrine—arrest okay b/c not arrested for speech but the reaction which engendered where speaker went beyond speech to incitement to riot BUT normally a hostile audience cannot be allowed to silence a speaker.  Feiner v. New York (1951)—man asked to stop speaking when crowd go all riled up; then commanded to stop speaking; then arrested.
1. Black (dissenting)—police have a right to protect the speaker & breach of the peace BUT still must make all reasonable efforts to protect speaker even to the extent of arresting the man who threatened to interfere; cannot just stop speaker b/c it is easier than stopping the unlawful mob.
v. (?)  Upheld group libel statute (5 to 4).  Beauharnais v. Illinois (1952—law prohibited publications that depicted one race as criminal, unchaste, etc.—group libel statute.   

1. Probably would not be upheld today;

2. Only possible justification is that racist speech is an offense to human dignity [but would probably fail under R.A.V.];

3. OR EP argument—equal protection should trump (or at least be balanced against) 1st Amendment considerations;

4. Never been reversed but has been discredited.  

5. Harms Effect rationale—our 1st Amendment law not based on the harms that flow from speech (BUT considerable movement in other nations to make hate speech unprotected for this reason).
vi. Strikes down hate speech ordinance.  R.A.V. v. City of St. Paul (1992)
1. Action:  Δ burned cross inside fenced yard of black family that lived across the street from the house where he lived.

2. Ordinance in issue:  Whoever places on public or private property, a symbol, object, characterization or graffiti, including, but not limited to, a burning cross or Nazi swastika, which one knows has reasonable grounds to arouse anger, alarm or resentment in others on the basis of race, color, creed, religion or gender commits disorderly conduct and shall be guilty of a misdemeanor.
3. Proc History:  Minnesota Supreme Court gave limiting construction—only reaches expressions that constitute “fighting words” w/in the meaning of Chaplinsky.

4. Scalia (Majority)
a. Historically, content based regulations are presumptively invalid;

b. Allow some categorical denial of speech—but categorical approach is limited;

c. BUT these categorically limited areas are still speech and can be made the vehicles for content discrimination unrelated to their distinctively proscribable content 

i. (in other words—even though they are not-protected categories of speech if you only regulate SOME of that not-protected category of speech that makes the regulation content-based and therefore presumptively invalid—UNDER INCLUSIVE)
d. If the basis for the content discrimination consists entirely of the very reason the entire class of speech at issue is proscribable, no significant danger of idea or viewpoint discrimination exits.
i. Example, state can permit only most prurient obscenity BUT cannot permit only obscenity that involves political messages.

ii. Or threats against President b/c greatest threat to nat’l security;

iii. AND secondary effects are okay—quotes Renton Theatres.

e. Ordinance is facially constitutional—even if limited to fighting words the remaining unmodified terms makes clear that the ordinance only applies to fighting words on the basis of race, color, creed, religion or gender (cannot ignore fighting words on other disfavored subjects—homosexuality; political affiliation; etc.);

f. View-point based b/c use swastikas and cross burning as examples—bias-motivated;

g. Disagrees w/ secondary effects argument—to protect against the victimization of a person or persons who are particularly vulnerable b/c of membership in a group that has been historically discriminated against B/C this law is directed at direct effects of speech—the emotive impact speech has on the audience;

h. NOT narrowly tailored to serve a compelling state interest—yes, compelling to protect human rights BUT the danger of censor ship by the facially content based statute makes it NOT narrowly tailored;
i. existence of content-neutral alternatives makes invalid.

i. NOTE—sees cross burning as speech.

5. White w/ Blackmun and O’Conner w/ Stevens (concurring but do not join I(A) (a through d above)) (4 disagree w/ under-inclusive test)
a. ONLY agree that the law is unconstitutional—b/c of OVERBREATH.
b. critiques new under-inclusive doctrine (new to them) AND not briefed to the court;

c. Unprotected categories of speech are UNPROTECTED which means no protection so content-neutral is NOT an issue;

d. underbreath doctrine has no function—permits expressive conduct that is fighting words and other unprotected categories until the city adds a catch all phrase;

e. Majority characterizes hate speech as a form of discussion or debate; 

f. If used today’s standard, Burson law would have been invalidated, not upheld

i. Burson—challenged election law proscribing political speech near polling places UPHELD b/c narrowly tailored—did not fail b/c could have been drafted in larger, broader, more content neutral terms (b/c don’t have to regulate about problems that don’t exist—the polling places where not overrun w/ commercial speech leaflet and even if were did not infringe on the voting process).
g. AND Title VII would have to be invalidated AND even the law against threats to the President.

h. That is exactly what the ordinance does—protects the most dangerous fighting words;

i. Overbroad b/c Minn. Supreme Court defined fighting words as words “which by their very utterance inflict injury or tend to incited an immediate breach of the peace BUT Court was far from clear on identifying the “injuries” inflicted by the expression St. Paul sought to regulate

i. anger, alarm or resentment is too BROAD and generalized to entail constitutional protection

j. NOTE—see cross burning as action.1

6. Blackmun (concurring in judgment)
a. either will serve as precedent or fall by the way side and either is bad.  
b. If precedential, we are forbidden from categorizing speech which will reduce protection across the board b/c State cannot simply regulate speech w/ the greatest harm;

c. If won’t have effect; erodes respect for Court—manipulates doctrine to get desired result.

7. Stevens w/ White & Blackmun (concurring in judgment)

a. conduct that creates special risks or causes special harms may be prohibited by special rules;

b. should not adhere to either extreme (overbroad or underbroad)—does not agree w/ any categorical approach to 1st Amendment.

c. would use harms-effect rationale.

8. Results of Scalia’s Opinion

a. CANNOT ban “hate” speech w/out banning all speech of the kinds;

b. hate speech is not a category for legislature; 
vii. Is it possible to right a valid “hate speech” ordinance?

1. Wisconsin statute upheld which enhanced criminal penalties when victim is selected b/c of race.  Wisconsin v. Mitchell (1993)—black men attacked and beat white boy severely; enhancement made 2 year sentence go to 7.
a. Here it is conduct, and not speech, regulating b/c physical assault;

i. BUT Δ contends only enhancing the sentence for the thought not the assault itself;

b. While a person may not be punished for his abstract beliefs, he may be punished for MOTIVE.

c. Law aimed at unprotected conduct—here law directed at unprotected conduct and not protected speech (RAV was speech).

d. Law only singles out bias-motivated crimes—state purpose is b/c bias-motivated crimes more likely to provoke retaliation; inflict distinct emotional harm; and incite community unrest—all adequate compelling State interests.
2. Struck down NJ’s hate crime statute that allowed the trial judge to extend term of imprisonment if found by a preponderance of the evidence that the Δ committed the crime w/ purpose to intimidate a group b/c of race, color, gender, handicap, religion, sexual orientation, or ethnicity.  Apprendi v. New Jersey (2000)—fired several bullets into home of an AA family who had recently moved into an all white neighborhood.  Extended term from 5 to 10 to 12 years.
a. MUST prove all elements of a crime beyond a reasonable doubt;
b. Must ask does the required finding expose the Δ to a greater punishment that that authorized by the guilty verdict?  

i. If yes, then makes the offense greater AND must prove beyond a reasonable doubt.

ii. If no, then judge can impose at sentencing by a preponderance standard.

3. AND Prosecution cannot get bias-enhancement by independent information that Δ is member of KKK (or racially motivated group), must show bias related to the particular crime.  Dawson v. Delaware—Δ member of white supremacist gang but killing nothing to do w/ racial bias; cannot use racial bias.
4. While a State MAY ban cross burning carried out w/ the intent to intimidate, VA law unconstitutional b/c treats burning a cross as prima facie evidence of intent to intimidate.  Virginia v. Black (2003) 
a. Statute—bans cross burning w/ intent to intimidate a person or group of persons where burning cross is prima facie evidence of intent to intimidate.

b. Convictions—one Δ burned cross on private property w/ permission at KKK rally (where talked some serious trash)—conviction vacated; Δ2 burned a cross on AA neighbor’s lawn claimed to “get back” for complaining about shooting in the backyard—conviction remanded for fact finding.  

c. O’Conner (Majority)

i. notes history of KKK;

ii. cross burning is symbol of hate which may be intimidating message;
iii. RAV does not prohibit all forms of content-based discrimination w/in a proscribable are of speech—okay to limit to cross burning that intimidates b/c of history;

iv. BUT the presumption that is to intimidate would suppress protected ideas—cross burning NOT to intimidate which is a statement of ideology;

d. Stevens (concurring)

i. reaffirms concurring opinion in RAV.

e. Scalia w/ Thomas (concurring & dissenting)

i. agree under RAV state may w/out infringing on the 1st prohibit cross burning carried out w/ intent to intimidate;

ii. agree should vacate and remand to VA court can construe the prima-facie-evidence provision—is rebutable and still told must prove all elements beyond a reasonable doubt;

iii. BUT not justification to invalidate the provision on its face—b/c is not SUBSTANITIALLY overbroad (not even close).

f. Souter w/ Kennedy & Ginsburg (concurring & dissenting) (?)
i. Uses RAV to strike down—claim would be invalidated under RAV (?);

ii. would invalidate ALL 3 convictions.

g. Thomas (dissenting)

i. Cross burning does not have an expressive quality where ONLY intimidating conduct is proscribed;

ii. this statute ONLY prohibits conduct.
h. Expressive Conduct Doctrine:  How far does the protection of symbolic speech go?
i. Questions for Conduct that Speaks

1. Is the regulation w/ in the constitutional power of the court?
2. Does the regulation further important substantial governmental interests?
3. Is constitutional interpretation unrelated to suppression of freedom of expression?
4. Is the incidental restraint on freedom of expression no greater than necessary to achieve the governmental interest?
ii. Symbolic action could sometimes be the most effective form of expressing an idea—NOT constitutional to compel student to salute the flag.  West Virginia State Board of Education v. Barnette (1943)

iii. Struck down a state statute that prohibited display of a red flag as a symbol of opposition by peaceful legal means to organized government under the 1st Amendment.  Stromberg v. California (1931)

iv. Government interest in effective functioning of the Selective Service System is sufficiently legitimate and substantial to justify a law prohibiting the conduct of burning draft cars in spite of the incidental restrain on First Amendment expression.  United States v. O’Brien (1968)—Δ convicted for burning draft card.
1. Warren (majority)

a. When speech and non-speech elements are combined in the same courts of conduct must ask 4 questions.

b. B/C cannot accept view that all speech w/ action behind it (crimes for example) can be protected—BUT when speech and non-speech meet in the same conduct, a sufficiently important gov’t interest in regulating the non-speech element can justify the incidental limitations on the 1st Amendment freedoms.

c. NEW O’Brien Test for Expressive Speech

i. Is the regulation w/in the legitimate power of the government?

1. Here, yes power to form armies.

ii. Does the law further an important or substantial government interest?

1. Here, yes need to be quick and easy to respond for nat’l security.

iii. If yes, is the governmental interest unrelated to the suppression of free expression?

1. Here, an allegedly illicit motive is not sufficient to strike down a law valid otherwise (even if a handful of Congressmen said wanted to suppress speech).

2. BUT O’Brien argues PURPOSE of statute is to prohibit political speech (arrested b/c publicly burned, would not have arrested if did so at home).

3. (Similar to asking if content-based or content-neutral.)

iv. If yes, is the incidental restriction on alleged First Amendment freedom no greater than is essential to the furtherance of the interest?  (OR is the incidental restriction on freedom of expression NECESSARY to accomplish the purpose of the law? = read deferentially)
1. Here, yes, no alternate means that would more precisely and narrowly assure continuing availability of armies.

d. Here, assuring the continued availability of the certificates is an appropriately narrow means of protecting this government interest which is unrelated to the idea expressed;

e. NO alternative means would be more precisely and more narrowly serve the gov’t interest.

2. NOTE—media element; flag burning on 11 o’clock & 6 o’clock news.  Defense was only way to exercise 1st Amendment right to popularize ideas and secure access to media.

3. Harlan (concurring)—IF clear only way to reach audience, would view differently.

4. Douglas (dissenting)—Vietnam war illegal b/c no declaration of war by Congress.

v. Struck down flag burning conviction—TX venerated object statute could not constitutionally be applied to convict a demonstrator for burning an American flag as part of a political protest at the Republican National Convention.  Texas v. Johnson (discussed in class but not assigned)—law prohibiting flag burning.
1. Used O’Brien Test at first BUT then when got to #3 on incidental effect on speech and was clear law was VERY MUCH related to suppressing political speech—no sacred symbols under the 1st Amendment—took out of O’Brien and used strict scrutiny.

2. Created a two-track approach, if yes to #3 (yes, related to suppression of freedom of expression, then use strict scrutiny to strike down); if no to #4, then continue w/ O’Brien Test.

3. “If there is a bedrock principle underlying the First Amendment, it is that the Government may not prohibit the expression of an idea simply b/c society finds the idea itself offensive or disagreeable.”

4. **If the regulation is based on the content of the symbolic speech in particular (#3), then most exacting scrutiny applies.**

vi. NO FULL 1st Amendment protection of symbolic speech. 

vii. Professor Ely’s suggestion for test—whether the harm the state is seeking to avert is one that grows out of the fact that the Δ is communicating, and more particularly out of the way people can be expected to react to his message OR rather would arise even if Δ’s conduct had no communicative significance whatsoever.  (like the question asked in oral argument of O’Brien)
1. burning draft card is 100% speech AND 100% action—asking which predominates is really asking what should be protected. 
i. The Public Forum Doctrine

	Type of Forum
	Traditional Public Forum
	Limited Public Forum
	Non-Public Forum

	What is Protected
	Areas considered traditional public forums—historically had as a “a principal purpose the free exchange of ideas.”  Example; outside statehouses, streets, parks.


	Areas opened up by the state/government for expressive activity.
	Areas NOT open for public forums traditionally (deemed by court NOT public forums at all).  For example, jails, libraries, military bases, rapid-transit cars, mail boxes, public debates on TELEVISION, etc.

	Kinds of Rights to Access
	Right of access AND Equality of access assured—CANNOT bar all communicative activity.
	Same rights of ACCESS BUT a gov’t may take the forum away completely
	Need only survive rational basis and not be content based—NO guaranteed access (except not content based exclusion.

	Content-Neutral
	Significant governmental interest PLUS must leave open ample alternate channels of communication
	Significant governmental interest PLUS must leave open ample alternate channels of communication
	Rational Basis w/ marked judicial deference.

	Content-Based
	STRICT SCRUTINY 
	STRICT SCRUTINY
	Strict scrutiny?


i. A public television broadcaster’s exclusion of an independent candidate from debate does not violate the 1st Amendment.  Arkansas Educational Television Commission v. Forbes (1998)
1. Kennedy
a. Public broadcasters have 1st Amendment obligations and candidate debates are an EXCEPTION to the general rule that public television is not normally subject to analysis under the public forum doctrine;
b. Debate is a non-public forum—rather than a designated public forum—b/c only the gov’t creates a public forum by opening property up to the general public for access and NOT by simply granting access to selected speakers;
c. Broadcaster created a nonpublic forum by restricting eligibility to candidates for specific congressional seat and making candidate by candidate determinations based on public support = selective NOT general access;
d. Requiring ALL candidates be req’d to participate might LIMIT speech b/c dissuade network from airing debate;
e. Candidate excluded b/c of lack of public support NOT viewpoint, given time constraints was a reasonable exercise of discretion.

2. Stevens w/ Souter, & Ginsberg (dissenting)
a. understates distinction between state & private ownership;
b. importance of public debate & political speech implicates highest constitutional concerns;

c. advocates need for NARROW, OBJECTIVE, & DEFINITVE STANDARS to guide exclusions
i. Need pre-established neutral principles to avoid view-point based distinctions hidden in non-viewpoint based rationale.
j. Commercial Speech 

i. Commercial Advertising—commercial speech outside the ambit of the First Amendment and therefore subject to regulation by the gov’t.  Valentine v. Chrestensen (1942)—bought sub; launched in NY harbor; see for $; hand billed; then stopped by litter ordinance and put critique of police commissioner on the back.  Printed non-commercial message solely to evade the ordinance.  
1. 1st Amendment claim seen as mere ploy.  
2. Constitution does NOT protect purely commercial speech.
ii. Held unconstitutional VA statute which prohibited pharmacists from advertising the price of prescription drugs.  Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council (1976)
1. Blackmun (majority) (unanimous)
a. Commercial speech = speech which does no more than propose a commercial transaction;

b. Commercial speech entitled to SOME protection BUT not as much freedom as political speech.  

i. for example, if elected official says will never raise taxes and does cannot sue;

ii. BUT if say take pill and never get a cold again and then do, can sue.

c. B/C commercial speech is MORE durable and hardy than other kinds of speech b/c of monetary incentive (less likely to be chilled) AND need to protect people from false advertising;
d. Rationale—need free flow of commercial information in a free market economy (for free market economy to function)—free flow of information serves that goal.
iii. Commercial speech is expression related solely to the economic interests of the speaker and its audience—expands definition of commercial speech AND made easier to regulate.  Central Hudson Gas & Electric v. Public Service Commission (1980)(not in reading but on board)—regulation reaction to oil embargo to make US less dependent on foreign oil banned all promotional advertising by regulating electric activities in NY.  State interest = to decrease energy demand.
1. Central Hudson Test [correct answers to make the speech regulate-able]
a. (1) Is speech involved is illegal or misleading? [no]
b. (2) Is the governmental interest advanced by the regulation substantial? [yes]
c. (3) Does it directly advance that interest? [yes]
d. (4) Is the regulation no more extensive than necessary to achieve the governmental interest? [yes]
2. Here, #4 fails b/c some ads may promote CONSERVING energy, but those are also banned by the statute.
3. Government cannot paternalistically regulate truthful commercial speech UNLESS interest is substantial, directly advanced by regulation, AND not too extensive/broad than necessary.
iv. Central Hudson Test Questioned by Concurrence—RI law banning the advertisement of retail liquor prices except at the place of sale violate the 1st Amendment.  44 Liquormart v. Rhode Island (1996) (unanimous decision but plurality on the standard for commercial speech cases).
1. Stevens (majority)
a. Less than strict review = when a State regulates commercial speech to protect consumers from misleading, deceptive, or aggressive sales practices or requires the disclosure of beneficial consumer information.

b. (Plurality would change review standard) Far less reason to depart from rigorous review demanded by 1st Amendment = when a State entirely prohibits the dissemination of truthful, non-misleading commercial messages for reasons unrelated to the preservation of a fair bargaining process.  
c. Here, blanket ban NOT related to consumer protection—blanket bans NOT related to consumer protection must be examined “with care.”  

i. (Liquormart  caveat) MUST ask 

1. Is there a blanket ban on speech?

2. Is that ban related to consumer protection?

d. FAILS under Central Hudson b/c no “reasonable fit”  (fails #4)

e. AND 21st Amendment does not qualify the First Amendment.

f. Rejects Posadas aspect (case that said if can ban the product ALL together, then can ban the advertising of the product);

g. NO speech exceptions for “vices”—what is a “vice” anyway?

2. Scalia w/ Thomas (concurring)—doesn’t like Central Hudson, but doesn’t have a better idea so sticks w/ it.  

3. Thomas (concurring)—down w/ VA Pharmacy—all attempts to dissuade legal choices by citizens by keeping the ignorant are impermissible (no regulation on truthful commercial speech)—strict scrutiny to all speech.  

4. O’Conner, Rehnquist, Souter, & Breyer (concur in judgment)—RI law invalid UNDER Central Hudson.
v. Lorillard Tobacco Co. v. Reilly (2001)—applied Liquormart & Central Hudson to issue of tobacco advertising.
1. Law at issue:  prohibits outdoor tobacco ads 1000 feet radius of public playground or elementary or secondary school or public park including point of sale ads below 5 feet.
2. State Purpose:  to eliminate deception and unfairness in which tobacco marketed to children under legal age and to prevent access to underage consumers.
3. O’Conner (majority) (w/ regard to cigars and smokeless tobacco—cigarettes preempted by federal law)
a. Central Hudson Analysis
i. 1) & 2) attorney general conceded lawful product in truthful manner;
ii. 3) relationship between the harm that underlies the State’s interest and the means identified by the State to advance that interest

1. 1,000 foot radius satisfied #3—rejecting that tobacco advertising does NOT have a causal link to tobacco use (silly argument for tobacco companies); Court said acknowledges and has previously that advertising stimulates demand for products.
2. 4) requirement of a reasonable fit between the means and the end of the regulatory scheme
3. Fails—b/c not a good fit; 1000 feet for Mass. makes it virtually impossible to advertise outdoors at all; AND alternate avenues remain unavailable;
4. The DEGREE to which speech is suppressed—or alternative avenues for speech that remain available under a particular regulatory scheme tend to be case specific; the uniformly broad sweep of the geographical limitations demonstrates LACK of tailoring—range of communications restricted unduly broad.
5. State’s interest in preventing underage tobacco is substantial BUT tobacco retailers have an interest in conveying truthful information about their products to adults and adults have a corresponding interest in receiving truthful information.  
6. AND point of sale ads fail #3 AND #4 b/c 5 foot rules does NOT advance the goal of curbing youth demand for tobacco—not all children are less than 5 feet tall and those who are can look up.
4. Kennedy w/ Scalia (concurred in part and to judgment)
a. the obvious overbreath of the outdoor advertising restrictions suffices to invalidate them under the 4th part of the Central Hudson test;  
b. Part 3 lots of doubt;
c. AND still don’t like Central Hudson test.
5. Thomas  (concurring and dissenting)
a. agree fails intermediate review of Central Hudson; 
b. BUT strict scrutiny should apply.
6. Breyer w/ Souter (concurring and dissenting)—court should have denied SJ, wanted more information on the effects of tobacco ads on kids.
k. Obscene & Indecent Speech 

i. Modern Doctrine of Obscenity—Miller v. California (1973)--
1. Burger (majority)
a. Miller Test
i. (1) would the average person, applying contemporary community standards find the work, taken as a whole, appeals to the prurient interest?
ii. (2) does the work depict or describe, in a patently offensive way, sexual conduct specifically defined by applicable state law?
iii. (3) does the work, taken as a whole, lack serious literary, artistic, political, or scientific value?
b. Obscene material is unprotected by the court;
c. BUT state statutes that regulate obscene material must be carefully limited;
d. DO NOT adopt the “utterly w/out redeeming social value test—BUT if a State law is written or construed that way then fine.
e. Examples for (2):
i. patently offensive representations or descriptions of ultimate sexual acts, normal or perverted, actual or simulated;
ii. patently offensive representations or descriptions of masturbation, excretory functions and lewd exhibition of the genitals.
f. AT minimum, patently offensive depictions MUST have SERIOUS literary, artistic, political, scientific value to warrant 1st Amendment protection;
g. NO criminal prosecution unless patently offensive “hard core” sexual conduct specifically defined by state law.
h. People in different states vary in attitudes and this diversity is not to be strangled by the absolutism of imposed uniformity—therefore, for the jury to evaluate the materials w/ reference to the “contemporary standards of the State of California” in this case.
i. EXPLICIT HOLDING 
i. 1) obscene materials = zero protection;
ii. 2) States have power to regulate subject to specific safeguards w/out proving no value—UNLESS a showing material is of SERIOUS value can be made;
iii. 3) determine obscenity by “contemporary community standards” NOT “national standards.
ii. FCC may regulate speech that is NOT obscene when it is so indecent as to be a nuisance depending on the specific factors of each case.  FCC v. Pacifica Foundation (1978)—George Carlin recorded 12 minute monologue entitled “Filthy Words” before live audience in CA; repeated a lot of dirty words; broadcast at 2 pm in NY radio station owned by Pacifica; man complained to FCC that heard broadcast in car w/ minor son.  
1. Issue:  whether the FCC has any power to regulate radio broadcast that is indecent but NOT obscene.
2. FCC Law:  Forbids any obscene, indecent, or profane language by means of radio communication; requires Commission to encourage the larger and more effective use of radio in the public interest.
3. Stevens (majority)

a. FCC justifications for law—growing # of complaints about indecent speech on airwaves.
b. Pacifica’s argument—1) overbroad AND 2) Constitution forbids any abridgment of the right to broadcast in so much as NOT obscene.
i. 1) fails b/c review limited to Q of whether Commission has authority to proscribe a specific broadcast—this one;
c. Protection of speech is not the same in every context—words that are commonplace in one setting are shocking in another;
d. Undisputed broadcast vulgar, offensive, and shocking—not entitled to constitutional protection in ALL circumstances;
e. Of ALL forms of communication it is BROADCASTING that has received the most limited 1st Amendment protection
i. for example, broadcasters MUST give free time to the victims of their criticism.
f. Rationale for LEAST protection
i. uniquely pervasive presence—prior warnings are ineffective;
ii. uniquely accessible to children
g. HOLDING (narrowness)— NUISANCE rationale requires a HOST of variables including the time of day, content of the program in which the language is used, whether radio, tv, or closed circuit transmissions. 
h. When Commission finds a pig has entered the parlor, the exercise of its regulatory power does not depend on proof that the pig is obscene.

4. Powell w/ Blackmun (concurring)—result turns on the unique character of broadcast media combined w/ society’s right to protect its children from speech generally agreed to be inappropriate for their years AND w/ the interest of unwilling adults in not being assaulted by such offensive speech in homes.
5. Brennan  w/ Marshal (dissenting)
a. NOT w/in one of the unprotected categories and the majority agrees it is not;
b. Fails to balance the interests of the listener who WANTS to hear broadcasts the FCC deems offensive—permits a majoritarian taste to preclude a protected message from entering homes of a receptive, un-offended minority;
c. not prurient—but children still make it unprotected; 
d. should be up to the public—to the marketplace.
iii. Federal statute totally banning dial-a-porn unconstitutional.  Sable Communication of CA v. FCC (1989)
1. Distinguished Pacifica b/c not a total ban on broadcasting indecent material BUT instead sought to channel such material to times of the day when children would not be exposed to it.  
2. AND dial-a-porn requires the person to take affirmative steps, whereas in Pacifica dealt w/ the reluctant or unwilling listener.  
l. Whose First Amendment?

i. Public Access to Electronic Media
1. Holding constitutional FCC fairness doctrine requiring broadcast licensee to provide balanced treatment of controversial ideas.  Red Lion Broadcasting v. FCC (1969)—increased regulation justified under the scarcity theory—the broadcast spectrum is limited and must be treated as a scare public resource.
2. The 1st Amendment does NOT mandate that the FCC require broadcast licensees to accept paid editorials on controversial topics.  CBS v. DNC (1973)—such a doctrine would not promote the public interest in access since it would intrude on journalistic independence by involving the government excessively into decisions on what to broadcast and would tend to permit the affluent to determine the issues to be discussed.  
3. Refusal to sell air time to a legally qualified candidate for federal elective office violates the Federal Election Campaign Act of 1971, which creates an affirmative enforceable right of reasonable access to the use of broadcasting stations for individual candidates seeing elective office.  CBS v. FCC (1981)—limited STATUTORY, not constitutional, right to the media that pertains only to legally qualified federal candidates.
4. Substantial evidence existed to support congressional judgment that must-carry rules, which require cable operators to carry the signals of a specified # of local broadcast stations (content neutral) were narrowly tailored to the important interest in persevering the existence of local on-air broadcast stations (absent the regulation, many broadcast stations would be denied carriage and would jeopardize their survival).  Turner Broadcasting v. FCC (1994)
ii. Public Access to Print Media
1. A state statute granting a political candidate a right to equal space to reply to personal attacks by a newspaper violates the First Amendment.  Miami Herald Publishing v. Tornillo (1974) 
a. Proc History:  Supreme of FL held that right of reply law entirely consistent w/ 1st Amendment (relied on Red Lion); freedom of press protected and media and individual citizens are protected as well (would not interfere w/ freedom of press but would enhance freedom of the press); cert granted; 2 savings constructions b/c too intrusive on editorial press as written 1) asked for “any attack” to = ONLY editorial attacks (to limit scope and burden on editorial freedom); 1) “misdemeanor” to = civil sanctions only. [#3 (didn’t ask for) to apply only to defamatory or libelous language]
b. Burger (majority)
i. Government regulation of what materials should go into a newspaper w/ respect to size and content of the paper, and the treatment of public issues and public officials constitutes an impermissible exercise of editorial control and judgment.  
ii. Theory of Tornillo—need right of access in this day and age where one company owns all media in one city;
iii. Burger acknowledges problem of mass media conglomerates owning everything (that it is not the same environment as 1791);
iv. Burger acknowledges problem of NY v. Sullivan—that made it more difficult to sue the media to preserve freedom of speech BUT didn’t make it any easier to engage the media (access) the speech given was not full of “free ideas” or “wide-open” but limited to a small elite group;
v. BUT even though arguments valid…NOT OKAY to have government coercion of the press—cannot compel editors or publishers to publish which “reason” tells them should be published.
1. sees no difference between you must publish and you cannot publish
vi. If command, may have less speech b/c media will not print opinions at all in order not to be forced to print replies—could chill speech.
c. Brennan w/ Rehnquist (concurring)—read not to ONLY affect “right of reply” statutes and not “retractions” for defamatory falsehoods.
i. AND did not effect them—still constitutional.
d. Baron’s Position
i. problem is that media owns everything—so that an individual has no right to access and therefore no real or meaningful right to speech—there is no free market of ideas;
ii. media and citizens rights NOT mutually exclusive—can accommodate both.
2. (Actual if not constitutionally required) Results after Tornillo

a. good journalism practice requires opportunity to respond to editorial attack;
b. op-ed pages—to create a spectrum of opposing views;

c. press ombudsman—to consider complaints or individual readers; permitted reader feedback for airing grievances.  
3. Theories of Press

a. 1 = individual citizen has right under the 1st Amendment, media is protected 
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