CONSTITUTIONAL LAW II OUTLINE
Chapter Five:  Substantive Limits on Governmental Power

I.  Historical Prelude

A.  Background



1.  task:  securing individual liberties in an age of massive gov’t



2.  Constitutional guarantees:  both in amendments and in original
a.  no bills of attainder (law targeting one person) or ex post facto laws (passing law after the fact and then punishing for pre-law conduct)


3.  separation of powers is itself a means of preventing abuse of power



4.  specification of rights:

a.  original Constitution did not define rights because framers did not want to limit them:  assumption was that all rights not given to government automatically belonged to individuals

i.  felt that enumeration of some rights would limit other rights not enumerated

ii.  also did not anticipate judicial review
b.  state constitutions did specify rights, and states required a BR in order to ratify the Constitution


5.  main limitations on gov’t power:  due process clauses of 5th & 14th 


B.  Natural and Vested Rights

1.  Declaration of Independence:  general acceptance of unwritten law of God and nature that gave man rights; limits on government that are not dependent on written law because they belong naturally to everyone
a.  problem:  gives judiciary unchecked power to determine “natural” rights

b.  comes from philosophers like Locke
2.  Calder v. Bull (1798):  there are acts that the legislature cannot do because they are contrary to natural law
a.  Chase:  there are certain acts the legislature cannot do because they violate the social compact or natural law, regardless of what the Constitution says
b.  Iredell:  natural law is too vague a standard to rely on; laws can only be invalidated by the Constitution
3.  doctrine of vested rights: property rights are fundamental and any law that impairs property rights is void


a.  problem: “bulwark of aristocracy”


b.  uses the contract clause to protect rights (see 3 cases below)
4.  Fletcher v. Peck (1810):  land grants cannot be rescinded from bona fide purchasers because to do so would “violate general principles common to all free institutions” and would violate the contract clause. 

5.  Dartmouth College v. Woodward (1819):  university’s charter is protected from legislative infringement by the Contract Clause.
6.  Charles River Bridge v. Warren (1837):  Because the legislature has the power to protect health, welfare and safety, it can alter or amend contracts that it has with individuals.  Thus, the Contract Clause is NOT a useful tool for invalidating legislation that infringes on rights.  

C.  Due Process & Substantive Rights

1.  5th amendment:  no person shall be deprived of life, liberty or property w/o due process of law
2.  origins of due process:  Magna Carta

a.  American courts expanded due process to say that legislatures, in addition to executives, cannot take life, liberty or property w/o due process

b.  BUT:  was this ever meant to be substantive, or only a procedural limitation?

i.  MC was concerned mainly with the right to a fair trial; substantive due process expands liberty beyond merely fair procedures  


3.  state due process guarantees

a.  Wynehamer v. People (1856):  NY cannot forbid sale and storage of liquor because it violates state constitution’s due process clause.  “Where rights of property exist, the legislature cannot say they shall exist no longer.”
i.  the emergence of substantive due process:  some rights are beyond the reach of the legislature



4.  5th amendment due process

a.  Scott v. Sanford (1857):  Congress does NOT have the power to prohibit slavery in the new territories because “powers over person and property are expressly denied to Congress.” (dicta)
i.  made clear that courts could not be used to deal with slavery because legislatures could not interfere with property rights in slaves, thus leading to Civil War



5.  Bill of Rights as a limit on state legislative power

a.  Barron v. Baltimore (1833):  the BR is NOT a limit on the use of state governmental power.  “The 5th amendment restrains the power of the general government, not the states” because it does not mention whether it is directed at federal or state governments, they assume federal (but could be argued either way or both).
i.  thus, individual rights could only be protected by state legislative intrusion through state constitutions or principles of natural law, until the 14th amendment

D.  Reconstruction and Civil Rights



1.  13th amendment (1865):  abolishing slavery & involuntary servitude

2.  1866 Civil Rights Act:  sweeping rights to all people regardless of color (enacted in response to Black Codes)


a.  eliminated private discrimination through public law
3.  14th amendment (1868):  due process of law extends to states

1.  overrules Scott:  all persons are citizens


2.  3 important clauses



a.  due process (limited in Civil Rights Cases)


b.  equal protection (limited in Plessy)


c.  privileges & immunities (limited in Slaughter-House)
3.  was hoped that would be strong enough to justify CRA, but did not
4.  15th amendment (1870):  right to vote in state and national elections regardless of race and/or previous servitude
5.  The Civil Rights Cases (1883):  private discrimination CANNOT be outlawed under the 14th amendment (CRA of 1866 is unconstitutional)
6.  Plessy v. Ferguson (1896):  Separate but equal facilities satisfy the EPC

II.  Privileges or Immunities:  The Concept that Failed
A.  14th amendment:  all US citizens are protected against state denial of the privileges or immunities of US citizens

B.  Slaughter-House Cases (1873):  The Privileges & Immunities Clause does not prevent Louisiana from granting a monopoly to one butchering company in the New Orleans area, thus depriving all other butchers of the property of their trade.  Although the 14th amendment does apply to all people, it applies only to their citizenship in the United States and not their citizenship in their state, which is still subject to state law.  The PI clause protects only those privileges & immunities granted by the United States, which are few, and does not affect the privileges and immunities that a state chooses to give or deny because it does not rest on any view of natural or fundamental rights.  Any privileges and immunities that a state grants must be extended to people from other states that travel to that state, but the federal government has not given a privilege to pursue a trade, so it cannot enforce that privilege against a state.  
1.  idea that privileges and immunities clause only prevents states from discriminating against citizens of other states still stands today

2.  problem with the view that the PI clause only protects federal privileges & immunities:  that makes the Constitution no different before the amendment than after the amendment, so why pass it?

3.  after this case, PI is no longer a source of constitutional rights for protecting fundamental individual rights from state action, and people look to DPC and EPC

4.  dissents:  right to trade is a property right that cannot be taken away

III.  The Incorporation Debate

A.  question:  what “liberty” is protected by the DPC?
B.  Palko v. Connecticut (1937):  A defendant can be tried twice in state courts, even though the 5th amendment would prevent him from being tried twice in federal courts, because the 14th amendment does not incorporate all of the BR against the states, but only protects values “implicit in ordered liberty”, and double jeopardy does not offend the concept of ordered liberty. 

1.  there ARE rights in the BR that the states cannot infringe, but this is because they are implicit in ordered liberty, NOT because they are in the BR

C.  Twining v. New Jersey:  a prosecutor’s comments about an accused not taking the stand in state court does not violate the Constitution because the BR does not apply to the states

D.   Adamson v. California (1947):  The prosecutor in a state trial can comment on the fact that the defendant did not take the stand without violating the defendant’s right to a fair trial.  Although the DPC of the 14th does guarantee the right of fair trial, it does not bring all of the BR (including the right against self-incrimination) under it and applicable against the states (reaffirms Twining).  
1.  Frankfurter’s concurrence:  The DPC of the 14th amendment has an independent potency, and it does not specifically incorporate the BR nor is it confined to them.   The appropriate inquiry is always whether the state law deprived the individual of the due process afforded him under the U.S. Constitution, to be determined by judicial judgment.  
a.  selective incorporation:  those parts of the BR that are based on fundamental values of justice and fairness should be incorporated, but not those that are merely procedural 

b.  DPC is dynamic and should be able to adapt as notions of liberty change; BUT there should be the utmost judicial restraint and DPC should NOT be broadly used

c.  consensual theory of due process:  what are the fundamental standards of decency of English-speaking people; what do a majority of states deem fundamental

2.  Black’s dissent:  The 14th amendment extends the BR to the states in full and this should be how 14th amendment claims are evaluated.  The judges should not be allowed to determine their own conceptions of “natural law” and “fundamental rights”, but should stick to the BR.  
a.  consistent w/Black’s insistence on certainty, but only if BR can be interpreted for certain, which they cannot

3.  Murphy’s dissent:  Incorporation Plus:  The DPC of the 14th selectively incorporates the specific guarantees of the BR but it is not limited to those.  This is the law today.  


E.  Notes on Selective Incorporation

1.  selective incorporation = gradual process of inclusion of those provision of the BR that are considered to be fundamental

a.  almost all have been incorporated

b.  exceptions:  right to jury in civil cases, 2nd and 3rd amendments, requirement of grand jury indictment in criminal trials
2.  Benton v. Maryland (1969):  overruled Palko and extended protection against double jeopardy to apply against the states

3.  Mapp v. Ohio (1962):  protection against unlawful search & seizure, including the exclusionary rule, is extended against the states in the same way as against the federal government (bag & baggage)

a.  overturning Wolf v. Colorado, which said that states could set their own standards
4.  general rule of bag & baggage:  when a right has been incorporated, it is enforceable against the states in the same way that it is enforceable against the federal government, and the same standards of review should be used

a.  not strictly enforced in jury trials:  i.e., can have fewer number of jurors in state than would be required in federal

4.  “shocking the conscience of the court”:  the idea that even if a state law does not offend the BR, the Court can strike it down if it shocks the conscience

a.  not a major doctrine used, but can still be argued because the 14th amendment is still believed to have independent potency
5.  consensus theory:  the fact that a substantial majority of states have adopted or rescinded a policy is justification for requiring other states to do so as well (emerged in Mapp and still applicable) (basically pulls states in line).
a.  Duncan v. Louisiana (1969):  the right to a jury trial applies in LA, even though its law is based on a civil code, because it is required by the tradition of Anglo-American ordered liberty
III.  Procedural Due Process
A.  procedural due process = commonsense view that due process is a guarantee of procedural fairness
B.  procedural fairness is only required under DPC when the government is depriving a person of “life, liberty or property”

C.  When is PDP due?

1.   Goldberg v. Kelly (1970):  welfare benefits are a statutory entitlement to property and cannot be terminated without a hearing
2.  Perry v. Sindermann (1972):  if a college teacher can show, based on existing rules and understandings of contract, that he has an entitlement to continued employment, then it may be a property right that the state cannot terminate by firing him without a proper hearing

a.  if tenure, or in this case de facto tenure, exists, then there is an entitlement
3.  Board of Regents v. Roth (1972): where a college teacher CANNOT show that he had any entitlement to continued employment through a year-to-year contract, he is not entitled to a hearing prior to termination because he is not being deprived of a property interest

4.  Castle Rock v. Gonzales (2005):  a person with a restraining order does not have a protected property interest in the order and has not been deprived of due process when police officers fail to enforce the order.  A benefit is not a protected entitlement if government officials may grant or deny it in their discretion.  

a.  restraining orders are not a property interest because they have no monetary benefit and the need for it arises only incidentally, not as a guaranteed government benefit 

D.  What PDP is due?  
1.  Bishop v. Wood (1976):  The government can define the procedures as well as the content of employment; thus the sufficiency of the claim of entitlement must be decided by reference to state procedural and substantive law.

2.  Cleveland Bd. of Education v. Loudermill (1985):  Rejects Bishop and holds that substantive rights cannot be taken without constitutionally adequate procedures.  A state does not have to grant an entitlement, but once it does, the procedures used for termination of the entitlement must be determined by federal constitutional law.



a.  rejects the “bitter with the sweet” approach



b.  makes states less likely to grant entitlements

3.  Matthews v. Eldridge (1976):  distinguishes Goldberg and holds that due process does NOT require a hearing prior to termination of social security disability benefits.  The benefits are a property interest, but due process is met absent a hearing if the administrators devise procedures that are likely to avoid errors on important matters as seems reasonable in the particular administrative setting.  

a.  distinguished from Goldberg because disability benefits are not based on need; if welfare benefits were cut off improperly then person would not survive until reinstated, so a hearing must come first; same is not true for disability

b.  factors:  nature of private interest, risk of erroneous deprivation, government’s interest

c.  factors were used in Hamdi v. Rumsfeld:  with no actual notice and chance to rebut, too great a risk of erroneous deprivation
C.  Institutional Settings:  administrators have a great deal of discretion  
1.  University of Missouri v. Horowitz (1978):  a medical student can be dismissed based on the judgment of the administrator, without a hearing, because the administrator has a great deal of discretion to make academic judgments.

2.  Parham v. J.R. (1979):  commitment procedures for children being committed to state hospitals are acceptable when parents can voluntarily commit children with the decision of a medical authority because parental interests are inextricably linked with children’s interests.  
D.  Jones v. Flowers (2006):  Although actual notice is not required when a state sells property after taxes on it have gone unpaid, in a case where the notice of sale was returned to the state, and it thus knew that the owner had not gotten it, procedural due process requires the state to take additional steps, where it is practicable to do so, to notify the owner that it is selling his property.  Although due process does not require actual notice, it entails further responsibility when the government becomes aware that its attempt at notice has failed.  However, the state will not be required to take extraordinary steps.  

Chapter 6:  Forms of Substantive Due Process

I.  Economic Substantive Due Process
A.  Munn v. Illinois (1877):  the states have the power to limit the rates charged by grain warehouses under their police power to regulate private property that is affected with a public interest, and the Court will not inquire into the reasonableness of the rates because it is a legislative prerogative.
B.  Allgeyer v. Louisiana (1897):  Although the state can require an insurance company to be licensed in order to do business within the state, it cannot prohibit a person from making contact with an out-of-state insurance company not licensed in the state, because that violates the individual’s right of contract as protected by the DPC.  
1.  however, in the years following Slaughter-House, the constitutional protection of the liberty and property right to contract for employment, free of governmental interference, remained a minority position
C.  Lochner v. New York (1905):  A state cannot regulate the number of hours a baker can work under its police powers to regulate health and safety because the law is too tenuously related to health and safety and interferes with the freedom of contract of the employee and the employer to contract as to what hours they feel are best.  The individuals have this right of contract under the 14th amendment, and the states cannot abridge it without a much stronger showing that the law is necessary for the public health.  There must be more than the mere fact of the possible existence of some small amount of unhealthiness to warrant legislative interference with liberty.
1.  uses a rational-basis test but finds the law is unreasonable because it does not really deal with health at all; police powers must be exercised in a way that is fair and reasonable (this is the correct test but was used in the wrong manner)
2.  Harlan dissent:  so long as there is room for reasonable minds to disagree, under a rational-basis test the law is valid

3.  Holmes dissent:  a Constitution should not embody a particular economic theory

4.  problem w/majority holding:  assumes equality of bargaining power
a.  did not recognize that corporations could limit freedom just as governments could


5.  cases applying Lochner:

a.  Adair v. US (1908):  A federal law which makes it a criminal offense for an interstate carrier to discharge an employee due to his membership in a labor union is unconstitutional, because the employer and the employee have an equal right in the liberty of contract.
b.  Coppage v. Kansas (1915):  Although there is an inequality of bargaining power between employer and employee, the state still cannot interfere with the constitutional guarantee of liberty to contract allowed to both parties to determine the conditions of employment.
c.  Adkins v. Children’s Hospital (1923):  The District of Columbia cannot impose a minimum wage law for women because although the freedom to contract is not absolute, it is the general rule and restraint of freedom of contract is the exception.  
d.  Holmes dissents:  contract is not mentioned in the text and can be legislated just like any other act; inequality of bargaining power means that freedom of contract cannot be absolute



6.  cases deviating from Lochner
a.  Muller v. Oregon (1908):  A state maximum hour law for women is permissible because the physical well-being of women is an object of public interest because of society’s interest in healthy mothers.
i.  introduction of the “Brandeis brief”:  a mass of socioeconomic facts and data in support of the reasonableness of the legislation

b.  Bunting v. Oregon (1917):  A state maximum hour law for men is also permissible upon a “Brandeis brief’s” showing that it is a real health measure that falls within the police power of the state

i.  a successful direct challenge to Lochner
D.  Nebbia v. New York (1934):  Price controls for milk are acceptable regulation because the state can regulate private economic business that has an effect on the public welfare.  Economic legislation is no different than any other legislation, and states can adopt any economic legislation they choose and not violate the DPC so long as the legislation has a reasonable relation to a proper legislative purpose (here, a healthy supply of milk) and is neither arbitrary nor discriminatory. (the end of Lochner and economic due process, although Lochner was never formally overruled).  
1.  property and contract rights are not absolute and can be regulated

2.  Court cannot invalidate law because it disagrees with the economic policy behind it



3.  cases following Nebbia
a.  West Coast Hotel Co. v. Parrish (1937):  sustained a state minimum wage law for women and overruled Adkins.  

b.  US v. Darby (1941):  A minimum wage for everyone is within the legislative power of the states.

c.  Lincoln Federal Labor Union v. Northwestern Iron & Metal (1949):  Laws forbidding discrimination against nonunion employees are constitutional because Congress and the states can suppress business and industrial conditions that they regard as offensive to the public welfare.

d.  Ferguson v. Skrupa (1963):  A state law making it unlawful to engage in the business of debt-adjusting is constitutional even if it deprives someone of their chosen employment.  This case spelled the “last rites” of the economic philosophy of Lochner:  “courts may not substitute their social and economic beliefs for the judgment of elected legislatures.

E.  Evolving View of Economic Liberties

1.  US v. Carolene Products (1938):  Economic legislation is not unconstitutional unless there is no rational basis within the knowledge and experience of the legislator on which it could rest.  The burden is on the challenging party to show that the law has no rational relation to a permissible governmental purpose.  This is the current standard and it has resulted in uniformly upholding economic legislation against due process challenges since the New Deal.

a.  this is a lower standard than what is applied to fundamental rights

b.  laws regulating ordinary commercial transactions are presumed valid

2.  “law and economics movement”:  holds that there are economic rights that may have natural law underpinnings and should be acknowledged, because economic rights such as the right of occupation are as important in the lives of people as rights of expression, etc.  

II.  Fundamental Rights:  Contraception & Abortion
A.  most controversial:  the development of unenumerated rights against state action

1.  incorporation of procedural due process rights from BR is not contested

2.  but, though substantive economic rights no longer recognized, substantive fundamental rights are

B.  Griswold v. Connecticut (1965):  Specific guarantees in the BR have penumbras that give life and substance to the guarantees.  Various guarantees create zones of privacy, such as the 3rd amendment’s prohibition against quartering of soldiers, the 1st amendment’s right of association, etc.  Prohibiting the use (as opposed to manufacture and sale) of contraceptives unconstitutionally invades this zone of privacy as it exists in the marital association.  A ban on contraceptives thus violates substantive due process as guaranteed by the 14th amendment.  The Court is not judging the wisdom of the law, but is protecting individuals from state action that restricts their fundamental rights. 

1.  other family privacy cases:

a.  Pierce v. Society of Sisters:  right to send children to private school

b.  Meyer v. Nebraska:  right to have children taught German


2.  amendments with penumbras violated:  1, 3, 4, 5, 9

3.  Goldberg concurrence:  Liberty protects fundamental personal rights and is not confined to the BR.  The 9th amendment is particularly relevant to this case because it shows that these fundamental personal rights exist although not enumerated.  Fundamental unenumerated rights should be determined by looking to the traditions and collective conscience of the people to determine deeply-rooted principles.  Brandeis:  the most important right in liberty is the right to be let alone.  If states can ban contraception, they could also mandate child-bearing, and that is an affront to liberty.
a.  White & Harlan concurrences:  the 14th stands alone and there’s no need to use the penumbras.  

4.  Black dissent:  There is no right to privacy in the Constitution, only rights of some privacy in some situations. Privacy is too vague a concept for the courts to apply properly, and the courts cannot discern the values of the people and will use the privacy concept arbitrarily, making the Court a daily constitutional convention. The 9th amendment is meant to protect state powers against federal invasion.  The values of the people are defined through the elected legislatures, not the judiciary.  (textualist argument)
5.  Stewart dissent:  the law is silly, but does not violate the Constitution because there is no general right to privacy.   

a.  Barron:  if the law really is silly, it fails rational basis


C.  Notes on Griswold opinions



1.  textualism:  even Black has found implied rights in other cases




a.  right of association in 1st amendment

b.  extension of EPC to federal government even though it is not a part of 5th amendment due process in Bolling v. Sharpe  
2.  9th amendment:  has generally been interpreted so as to be meaningless; if interpreted in Goldberg’s way it would allow almost anything

3.  natural rights:  doesn’t say so, but can be seen as a revival of natural rights

4.  interpretivism:  Constitution can be used as a check on legislation only when that legislation violates something in the text or can be fairly implied from it

5.  non-interpretivism: as long as something is a basic value in culture, Constitution/courts can be used as a check


D.  post-Griswold cases

1.  Stanley v. GA (1969):  Person cannot be convicted of possession of obscene materials in his own home because of his right to privacy, and the 1st amendment.
a.  spatial privacy:  stronger right of privacy in some spheres, like the home, than in others

b.  Griswold is based more on decisional privacy
2.  Eisenstadt v. Baird (1972):  State laws prohibiting distribution of contraceptives to unmarried persons violates the EPC and the right of privacy extends beyond the marital couple to the individual.  

3.  Carey v. Population Services Int’l (1977):  State laws prohibiting distribution of contraceptives to persons under 16 and forbidding sale to persons over 16 unless by pharmacist and prohibiting display of contraceptives is unconstitutional because the right of privacy extends to an individual’s liberty to make choices regarding contraception.  
E.  Roe v. Wade (1973):  The recognized right to privacy, whether founded in the 14th amendment’s concept of personal liberty (Court’s opinion) or in the 9th amendments reservation of rights (lower court’s opinion) encompasses a woman’s decision to terminate her pregnancy.  The privacy right, although fundamental, is not absolute and may be regulated when the state has a compelling interest provided that the regulation is narrowly tailored to the interest.  The state has an interest in protecting the health of the woman and the potentiality of life in the fetus.  During the first trimester, neither of these interests is compelling because the mortality rate for the woman is the same or lower than normal childbirth, and the fetus is not yet viable; thus, the state may not regulate the abortion procedure.  After the first trimester, when the risk to the woman’s health is greater, the state may regulate to the extent that the regulation reasonably relates to the woman’s health.  The Court will not make a ruling on when life begins so long as reasonable people in the medical and philosophical communities disagree.  When the fetus reaches the point of viability, the state’s interest in fetal life becomes compelling and the state may regulate to protect that interest.  
1.  argument that Roe should have been decided under EPC:  economic and gender discrimination

2.  trimester scheme to review abortion laws under strict scrutiny:


a.  1st trimester:  no compelling interest & no regulation

b.  2nd trimester:  interest in mother’s health; can regulate as is narrowly tailored to that interest

c.  3rd trimester:  interest in mother’s health and in fetal life; can regulate and even prohibit except where necessary to save mother’s life

3.  opinion and trimester scheme have been criticized as judicial
 legislation:  Court could have just invalidated the statute as overbroad and let the state legislatures change their own legislation

4.  White’s dissent:  Nothing in the language of the Constitution supports the right of a woman to terminate a pregnancy, and the balancing of interests involved should be weighed and decided by state legislatures, not imposed by the Court. Abortion is a non-constitutional issue.
5.  Rehnquist’s dissent:  Liberty as guaranteed by the 14th amendment does encompass more than what is in the BR, and there are some rights to privacy.  Abortion, however, is not really a private act and the liberty guaranteed by the 14th amendment has never been absolute.  Rather, the state can legislate in this area where its legislation has a rational relation to a state objective.  This is the appropriate test for a matter that is best decided by legislatures, not courts.  The compelling interest test is not needed because abortion is not a fundamental right:  the fact that it is prohibited by many states (consensus theory) shows that it is NOT so deeply rooted as to be deemed fundamental.  Abortion IS a constitutional issue, but it’s NOT a fundamental right.  There IS a liberty interest in abortion but it is subject to rational-basis review. 
6.  Douglas concurrence:  right of privacy is not grounded in 9th amendment but in 14th amendment’s guarantee of liberty.  Does NOT ground right to privacy in “penumbras” of the BR, but rather in the guarantee of liberty (author of Griswold basically gives up its premise).

7.  Stewart concurrence:  does NOT agree with the premise of Griswold but now that it is established precedent and has been expanded through other cases, he will go along with it.

a.  example of revolutionary precedent as a problem for the conservative justice:  what to do when holdings you disagree with become established law that you are hesitant to overturn


D.  Between Roe and Casey
1.  Doe v. Bolton (1973):  companion case to Roe that upheld GA’s abortion statutes which stated that abortion was a crime unless necessary to the woman’s health and gave a very broad definition of factors relating to health: emotional, psychological, familial well-being, etc.  The case also held procedural requirements of the law, such as that only certain hospitals could perform an abortion, to be unconstitutional.  

2.  Roe criticisms:


a.  methodological objections:  

i.  the super-protected right is NOT inferable from any language in the Constitution, the thinking of the framers, or the nation’s governmental structure  
ii.  judicial legislation:  the trimester framework is inappropriate judicial invasion of duties of legislatures (can think this and still believe in the basic right of privacy)




b.  fetal rights

3.  Webster:  this and other cases chipped away at Roe without reversal; showed that trimester framework no longer had majority support


a.  O’Connor in dissent proposes the undue burden standard
E.  Planned Parenthood of Southeastern PA v. Casey (1992):  (O’Connor, Kennedy, Souter)
(1) The essential holding of Roe should be reaffirmed:  (1) that a woman has a right to have an abortion before viability without undue influence from the state (2) that the sate may restrict abortions after fetal viability if exceptions are made for a woman’s life and health and (3) the state has legitimate interests from the outset of the pregnancy in protecting the health of the woman and the life of the fetus (this actually conflicts with Roe, where there was no state interest before viability).  There is a realm of liberty beyond the BR and that liberty includes the right of a person to define their own concepts about human life.  The state cannot deny the woman this liberty and insist upon its own version of what the woman should be.  

(2)  Under stare decisis, the central holding of Roe is still relevant and useful despite changes in medical technology (earlier viability, lower health risks) and it has been relied upon by women, whose advancements in society have been in part due to their ability to control reproduction.  When the Court overrules a major holding, as it did in West Coast Hotel (overruling Lochner) and Brown (overruling Plessy), it does so not only because it believes the prior case was wrongly decided, and not only because political attitudes have changed, but because there has been a fundamental change in the factual assumptions, and this has not occurred with Roe.  To overturn it would undermine the Court’s legitimacy by bowing to political pressures (weak argument; see Rehnquist rebuttal).  
(3)  The state has an interest in protecting the life of the unborn throughout pregnancy and the trimester framework is rejected.  The state may regulate abortion, and place requirements and restrictions on it, even in the first trimester so long as it does not prohibit it or place an undue burden on the woman’s exercise of choice guaranteed by the liberty of the 14th amendment.  An undue burden is one which places a substantial obstacle in the way of a woman seeking an abortion.  Requirements that make an abortion more difficult or expensive to obtain are NOT substantial obstacles.  The state has a right to make sure that the choice made is thoughtful and informed; and the woman’s right does not include the right to be insulated from the views of others.  Thus the state may encourage the woman to choose childbirth so long as it does not prevent her from making the opposite conclusion before viability.  After viability, it may prohibit so long as there is a life & health exception.


(a) summary of undue burden standard:  (1) an undue burden exists and a provision is invalid if its purpose or effect is to place a substantial obstacle in the way of a woman seeking abortion of a non-viable fetus (2) the trimester framework of Roe is rejected and the state can enact measures to promote childbirth over abortion even in the first trimester (3) the state can continue to regulate for health or safety as it would for any medical procedure (4) a state may not prohibit any woman from making the ultimate decision on abortion prior to viability (5) after viability, a state may regulate even by prohibiting abortion, with exceptions for life and health of the mother.

(4) Under the undue burden standard, each provision of the PA abortion law, except the husband-notification provision, is constitutionally valid.  


(a)  A definition of a medical emergency as one where an abortion is necessary to avert the death or for which a delay will create serious risk of substantial and irreversible impairment of a major body function is acceptable. 


(b)  An informed consent requirement and 24-hour waiting period, even where the state forces an abortion provider to give the woman materials on how the abortion affects the fetus or materials expressing a clear preference for childbirth, is acceptable (materials must be truthful and reasonable) as these measures do not place a substantial obstacle in front of the woman and thus create no undue burden.  Even though the waiting period undoubtedly makes obtaining an abortion more difficult, the state is permitted to enact persuasive measures that favor childbirth over abortion, even if those measures do not further a health interest.  The right protected by Roe is NOT a constitutional right to abortion on demand; it is a right to terminate a pregnancy free of undue interference from the state.  The fact that it might be a bigger obstacle for some women (poorer) does NOT make it a substantial obstacle.  (Blackmun & Stevens dissent from this portion).


(c)  The spousal notification provision IS an undue burden and is not constitutional because it will prevent women in abusive relationships from obtaining abortions.  A husband does not have dominion over his wife.  The interests of a father and mother are different before the child is born. (Scalia, Thomas, White, Rehnquist dissent from this portion.)


(d)  The parental consent provision is not an undue burden provided there is an adequate judicial bypass procedure.   (Blackmun & Stevens dissent.)

(e)  The recordkeeping & reporting requirements are not an undue burden as the identity of the woman remains confidential.  (Blackmun dissents.)



1.  the opinion focuses on LIBERTY and NOT PRIVACY




a.  this definition of liberty is influential in Lawrence, etc.

b.  privacy is a fundamental right, and they do NOT classify this as a fundamental right because they do NOT use strict scrutiny (the undue burden standard is LOWER than s.s.)

2.  4 criteria for stare decisis


(1) has the rule proven unworkable



(2) has there been significant reliance on the past decision



(3) has the rule been swallowed by the exceptions



(4) have the facts that the rules was based on changed

3.  facial v. as applied challenges:  PP made a facial challenge to the waiting period requirement; it may still be unconstitutional as applied to a particular person
4.  undue burden v. strict scrutiny:  under Roe and strict scrutiny, the provisions upheld in this case would NOT have been valid
5.  Stevens concur/dissent:  The state’s interest is NOT grounded in the Constitution; the woman’s interest IS.  The state cannot inject its own views into the woman’s decision through the informed consent and waiting period provisions.  These requirements are an undue burden (he DOES adopt the undue burden standard).

a.  would uphold trimester scheme

b.  how useful is the undue burden standard?:  can be easily manipulated to argue either side

6.  Blackmun concur/dissent:  The trimester framework and strict scrutiny are much more workable than the undue burden standard and should be retained.  Reproductive freedom should be given the full protection of the Constitution.  All of the PA regulations constitute an unconstitutional burden.  Roe AND the right of privacy should continue to be the rule.

7.  Rehnquist concur/dissent:  Roe was wrongly decided and should be overruled consistent with the traditional approach to stare decisis.  The undue burden standard is an unjustified compromise and a standard “not built to last”.  Abortion is different from other right to privacy cases as the interest of the individual involves the destruction of the fetus.  Abortion cannot be a fundamental right because it has been restricted throughout history, and because it is not a fundamental right, it should not be subjected to strict scrutiny or the undue burden test.  Popular opinion should in no way affect the Court’s decision to overrule or to sustain precedent.  A woman has a protected liberty interest in having an abortion under the DPC, but states may regulate the procedure in ways rationally related to a legitimate state interest.  All of the regulations are constitutionally valid under that standard.  Their wisdom is up to the PA legislature.  


a.  liberty embraces firmly rooted values, abortion is not one 


i.  problem with that view:  not dynamic



ii.  virtue with that view:  limits judicial discretion

b.  Plessy is the analogy to Roe:  Court should overrule a wrongly decided case regardless of public opinion, as it did in Brown 
c.  under his standard, only laws prohibiting abortion without life-health exceptions could possibly be overruled
8.  Scalia concur/dissent:  A state can constitutionally choose between two different positions on which reasonable people might agree, even if in so doing it intrudes on a liberty, so long as that liberty is not fundamental and is not protected by the Constitution.  The Constitution says nothing about abortion, and it could historically be proscribed, thus it is not a liberty interest at all and the Court has nothing to say about it.  The Constitution does not forbid the states from allowing abortion but it also does not require them to do so.  Thus, the states can legislate it however they feel is best and the PA statute is fine.  The undue burden standard is so easily manipulated as to be meaningless.  The Court can either retain or overrule Roe; it cannot take what it wants and disregard the rest.  If Roe was not correctly decided and has not produced a settled body of law, it should be overruled.  
a.  compare to Rehnquist:  Scalia does NOT think there is ANY liberty interest...but the puzzling thing about his opinion is that he still says he would use rational-basis review



9.  what does this actually hold:




a.  there is no majority support for undue burden standard




b.  really it only applies to the statutes at hand

c.  possibilities for the future: (1) go back to Roe (2) embrace undue burden standard (3) adopt a new standard
F.  Stenberg v. Carhart (2000):  A state statute banning “partial-birth” abortions is unconstitutional because it does not provide adequately for the woman’s health.  There is no health exception, and the broad ban may force women to take riskier procedures.  Further, the statute unduly burdens the choice by banning a sweeping category of procedures.  
a.  the Partial-Birth Abortion Act was passed in 2003, but it has a woman’s life exception

b.  in this case, a majority of the Court accepts the undue burden standard
c.  note:  Rehnquist thinks Kennedy’s opinion in Casey best represents

i.  Marks:  when there is no majority opinion, the opinion that best represents the case is the one that concurred on the narrowest grounds
G.  Ayotte v. Planned Parenthood (2006):  A state parental notification statute that does not have a health exception does not need to be invalidated entirely.  Parental notification is definitely constitutional, so if the statute itself can be retained and amended to correct the deficiency of the lack of a health exception if that is what the legislature chooses to do.  The lower courts should prohibit the statute’s unconstitutional application, but not invalidate the statute entirely.

1.  no mention of standard of review

2.  basically passes ball back to lower courts; upholds parental notification but also life and health exceptions as a requirement

3.  Future of the undue burden standard:  currently has 5 supporters (Breyer, Ginsburg, Stevens Kennedy, Souter), so even if Alito and Roberts don’t adopt it (and Alito probably won’t), it has majority support

III.  Fundamental Rights:  Marital & Family Rights

A.  Background Cases


1.  Griswold:  marital privacy



2.  Meyer & Pierce:  parental rights over child’s education



3.  Loving:  marriage as a basic civil right

B. Moore v. East Cleveland (1977):  A single-family housing zoning ordinance violates the Due Process Clause when it defines that family in such a way as to criminalize a grandmother living with her grandchildren who are first cousins.  The family is not beyond regulation, but the government interests advanced by such regulation must be important.  Here, the interests in preventing overcrowding and minimizing traffic and parking congestion are served marginally at best by the ordinance and do not justify its intrusion into family life.  The constitutional right to live together as a family is part of  liberty under the DPC and extends beyond the nuclear family.   

1.  standard: there must be more than a rational basis, but they don’t define the right as fundamental and don’t say they are using strict scrutiny.

2.  grounded in substantive due process, not any specific amendment nor in privacy
a.  the liberty is grounded (deeply rooted) in tradition of family, including extended family

3.  White dissent:  the “deeply rooted” test should not be used, the test should be that something is so fundamental to liberty that “neither liberty nor justice would exist if it were sacrificed”:  a much harder test for substantive due process

C.  Village of Belle Terre v. Boraas (1974):  An anti-commune zoning ordinance that prevents a group of unrelated (by blood, adoption or marriage) persons from living together is constitutional.  
1.  uses rational-basis test to reject an EPC challenge and does NOT discuss substantive due process:  choice of major premise that is less controversial and is not rights-based

D.  Stanley v. Illinois (1972):  A natural father who has raised his children has a fundamental right of parenthood under substantive due process, and under procedural due process, this right cannot be taken away from him without a hearing.  Thus a state law allowing children to be immediately adopted following an unwed mother’s death unconstitutionally infringes on the rights of the natural father. 

E.  Troxel v. Granville (2000):  A statute allowing courts to authorize visitation of a child to any person when the visitation would be in the child’s best interests is too broad and unduly interferes with the constitutionally protected right of a parent to raise a child under substantive due process.  Thus, grandparents cannot use the statute to get court-ordered visitation with a grandchild when the mother provides them with less visitation than they would like.   

1.  the state is not totally barred from interfering with the parent-child relationship, but it is presumed unless rebutted that a fit parent will do what is in her child’s best interests without a court order

2.  Scalia dissent:  the Court cannot choose values under SDP and the legislature has the job of correcting the statute

IV.  Homosexuality and Liberty
A.  Bowers v. Hardwick (1986):  A state criminal sodomy statute does not violate the Constitution because it is not connected to family, marriage or procreation or anything else protected by the right of privacy and substantive due process.  Fundamental liberties that require heightened protection are those that are (1) so implicit that neither liberty nor justice would exist if they were sacrificed (higher standard from Palko) or (2) deeply rooted in the nation’s history.  Neither of these formulations of fundamental rights protects sodomy.  The Court would undermine its own legitimacy by recognizing a right not grounded in the language or design of the Constitution.

1.  dissent:  the case, and other SDP cases are about the fundamental right to be let alone, not the fundamental right of homosexual sodomy (definition of the right is key)  
2.  Stevens EPC argument:  this statute is facially neutral, but applied only to homosexuals

3.  White:  should not allow political pressures to expand DPC
a.  counter-argument:  judicial restraint can be just as much an expression of political views as is judicial activism
B.  Lawrence v. Texas (2003):  A state statute criminalizing same-sex sodomy violates the DPC because liberty has a substantive dimension protecting the rights of individuals.  The case is not about a fundamental right of homosexuality but a fundamental right of liberty of the individual against state interference; of a consenting adult to choose his own personal relationships; the right of personal autonomy as defined in Casey.  Bowers is overruled because many states since then, as well as foreign jurisdictions, have denounced its values and overturned sodomy laws and because a governing majority of a state cannot use morality alone as a basis for prohibiting a practice.  Individuals are entitled to respect for their private lives, and the state cannot demean them by making their private sexual conduct a crime.  The statute furthers no legitimate state interest that would justify its intrusion into the personal and private life of the individual.  

1.  the statute violates both spatial and decisional privacy

2.  moral majority condemnation of a practice is NOT a legitimate state interest

3.  chooses to rely on SDP even though case could be resolved the same way under EPC, because that would leave open the possibility of facially neutral statutes with selective application

4.  the conduct is so tied up in the relationship that the law against the conduct essentially outlaws the relationship; although the relationship may not have to be recognized, it should not be outlawed

5.  no need to adhere to stare decisis because:  is inconsistent with precedent (Griswold) and has not been widely relied on (some states have specifically repudiated it when interpreting their own Constitutions)

6.  says it is NOT an endorsement of gay marriage, but Goodridge cites it

7.  focus is on liberty, not privacy
8.  O’Connor concurrence:  Bowers does NOT need to be overruled and the case should be decided on EPC grounds.  The state treats the same conduct differently depending on the sex of the participants, and this violates the EPC under even rational basis review.  Moral disapproval is not an interest sufficient to satisfy this review.  The state cannot single out one identifiable class of citizens for punishment that does not apply to everyone else, with moral disapproval as the only asserted state interest for the law.  Preservation of marriage or national security may be legitimate interests, but mere moral disapproval is not.  

a.  discrimination against a group:  under the statute, all homosexuals are automatically criminals, unless sexually inactive

9.  Scalia dissent:  The 14th amendment allows states to deprive citizens of liberty so long as due process is provided (procedural).  Substantive due process, where recognized, states that only fundamental rights qualify for heightened protection.  Otherwise, rational-basis review may be used.  Homosexual conduct is NOT a fundamental right, and the Court never says that it is.  It is NOT deeply rooted.  Morals legislation is acceptable (bigamy, prostitution, etc.), and thus moral condemnation IS a rational basis for a law, and thus the law passes either DPC or EPC rational-basis review.  The Court should not “sign on to the homosexual agenda” and should allow the legislatures to make their own moral legislation regarding homosexuality, because the legislatures can decriminalize sodomy without endorsing same-sex marriage, but the Court cannot and that is what this case will force the Court to do.
a.  stare decisis inconsistency:  in Casey, widespread opposition to Roe was reason to sustain it; here, widespread opposition to Bowers is reason to overrule it


10.  standard of review:  majority never says what standard its using
a.  does not say strict scrutiny because then other statutes, like military ban, would have to fall

b.  uses something more than rational basis but does not say it

c.  test for rationality:  any reasonable grounds, not just the intended grounds

11.  use of foreign law:  Scalia hates it but then he cites it too; may help but may hurt more

V.  The Right to Personal Lifestyle Choices
A.  Kelley v. Johnson (1976):  Police grooming regulations do not violate due process or the right to privacy.  They are a rational means for pursuing the government’s need for a disciplined, uniform police force.  

1.  dissent:  no rational relationship between police officers’ hair length and law enforcement goals

B.  Rights to Treatment and Protection

1.  O’Connor v. Donaldson (1975):   Involuntary confinement of a patient who is not dangerous to himself or others violates due process.  Mental illness alone does not justify locking up a person indefinitely against his will.  The Court does not, however, create a right to treatment for anyone who is mentally ill, regardless of whether or not they are dangerous.
2.  Youngberg v. Romeo (1982):  A person who is involuntarily committed to a state institution for the mentally retarded has substantive rights under due process to safe conditions of confinement, freedom from undue restraint, and minimal training to ensure safety.  The state has considerable discretion in determining the nature & scope of habilitation.  Liberty interests are not extinguished when a person is confined for mental health purposes or for penal purposes.  The state ordinarily has no duty of care toward citizens, but when the state undertakes to confine someone, it undertakes a minimal level of care because it has taken away the person’s power to provide for their own care.

a.  “liberty interest”, not a fundamental right

3.  DeShaney v. Winnebago Cty. Dept. of Social Services (1989):  The DPC does not require a state to affirmatively act to protect citizens from one another, so the state did not deprive a child of his liberty by failing to remove him from the custody of his abusive father.  There is no affirmative right to governmental aid.  Even though the state had previously had custody of the child, it did not have custody of him at the time and thus there is no special relationship that would give the state an affirmative duty toward him.  It is only when a state confines a person that it has any general duty toward him, because then it has taken away his ability to fend for himself.  The child’s fate would have been the same whether or not the state had ever taken him into custody.
a.  dissent:  when the government attempts to give aid and then fails to follow through, it should be held responsible because it may have cut off private sources of aid (i.e., the neighbors might have helped but they thought the government was taking care of it).  Inaction can be as abusive as action.  

i.  counter-argument:  if the state had extensive liability every time it got involved, it would probably just provide fewer social services

Chapter 7:  The Meaning of Equal Protection

I.  Background

A.  14th Amendment:  “No state...shall deny to any person the equal protection of the laws”


1.  has also been read into 5th amendment’s guarantee of due process

2.  idea is that all people should benefit equally from given substantive rights
B.  History

1.  prior to 1950s, in the absence of race discrimination, the EPC was given little effect as a guarantee of rights or restraint on states


a.  due process was used for substantive judicial review

2.  Warren Court:  EPC becomes prime basis for overturning legislation


C.  3 Tiered System of Review

1.  rational basis:  traditional deferential standard used for most social and economic cases


a.  burden is on challenging party


b.  most legislation passes

2.  intermediate review:  classification must be substantially related to the achievement of an important governmental objective


a.  applies to gender discrimination cases


b.  burden is on the government

3.  strict scrutiny:  classification must be necessary to achieve a compelling government interest


a.  burden is on government


b.  almost always invalidates legislation


c.  used when:



i.  there is a suspect classification of a protected class (race)

ii.  the classification significantly burdens the exercise of a fundamental right

4.  in addition:  the court has sometimes used the language of traditional rationality review but has been less deferential and applied a more exacting scrutiny


a.  example:  O’Connor in Lawrence (a more searching review)




b.  “rationality with teeth” or “rationality with bite”
II.  Traditional Equal Protection
A.  Railway Express Agency v. New York (1949):  A city ordinance that no vehicles carry advertisements on them except business vehicles advertising their own business does not violate equal protection.  The ordinance is rationally related to the city’s goal of providing safe streets where drivers and pedestrians are not distracted.  It is entirely possible that the legislature determined that vehicles who sell advertising space are likely to be larger and create more of a problem, and the Court will defer to the legislature’s judgment.  It is also possible that the legislature is taking a step-by-step approach, which is perfectly permissible.  The EPC does not require that all evils be eradicated or none at all.  
1.  EPC problems:  over-inclusiveness and under-inclusiveness:  this statute is claimed to be under-inclusive, but the Court holds (as is still true today) that legislatures can deal with problems in part or incrementally; otherwise they would be powerless to deal with many problems at all

a.  under-inclusion:  when a state benefits or burdens some people but not others who are similarly situated

b.  over-inclusion:  includes people who are not similarly situated along with all who are similarly situated
2.  economic regulation is treated very deferentially under EPC

3.  Jackson concurrence:  There is no more effective guarantee against unreasonable government than to require the government to impose laws generally and not on a minority only.  Differences of treatment under law should not be based on classifications unrelated to the legislative purpose.  However, in this case the regulation should be sustained because the Court cannot sit as a superlegislature and judge the wisdom of all laws.  

a.  EPC is preferable to DPC when dealing with legislation because the DPC requires offending legislation to be struck down; under the EPC, it can just be broadened to apply to more groups  
4.  the legislation must only be rationally related to a legitimate government interest (cannot be arbitrary or irrational)
a.  but, the purpose may be difficult to ascertain and lawmakers may always be able to come up with a legitimate purpose

B.  Morey v. Doud (1957):  A statute regulating currency exchanges who sell money orders that provides an exception for American Express violates the EPC because the exception does not conform to the purpose of protecting the public.

1.  this is an example of substantive equal protection:  the Court sets aside the statute because it disagrees with the reasoning (but, soon to be overruled)

C.  New Orleans v. Dukes (1976):  Morey is overruled and a city ordinance forbidding vendors from selling in the French Quarter but providing an exception for older, more established vendors does not violate the EPC.  The judiciary will not sit as a superlegislature unless the policy affects fundamental rights or a suspect class, and the legislature has a right to deal with a problem gradually.  The ordinance does not so lack rationality as to deny equal protection, because it may make sense to deal with the problem gradually, or the older vendors may not threaten the historic charm of the Quarter in the way that new ones do.

III.  Suspect Classifications:  Race
A.  Loving v. Virginia (1967):  A statute forbidding interracial marriages violates the EPC despite the fact that it applies to all citizens equally (whites cannot marry blacks and blacks cannot marry whites) because its purpose is to uphold the doctrine of white supremacy, which is not a legitimate purpose and in fact violates the very purpose of the 14th amendment.  The 14th amendment places a very high burden on a state wishing to justify a classification based on race because the very purpose of the amendment was to eliminate state-supported racial discrimination.  Race-based classifications must be shown to be necessary to the accomplishment of a permissible state objective independent from the racial discrimination in order to stand.  

1.  NO traditional rationality test for statutes that discriminate by race

2.  state’s argument:  at the time the 14th amendment was passed, many states had anti-miscegenation statutes so the 14th’s framers could not have meant to get rid of them; SC says that some of the framers probably wanted to and some did not, and they left it to future generations

B.  Strauder v. West Virginia (1880):  The conviction of a black defendant is overturned as a violation of EPC when blacks are not allowed to sit on juries.  
C.  Palmore v. Sidoti (1984):  The state cannot consider race as a factor in removing a child from the custody of her natural mother.  The child cannot be removed from her mother’s care simply because she is white and the mother is cohabitating with a black man.  Although the child may endure prejudices because of this relationship, the Constitution cannot control such prejudices but neither can it tolerate them.  To allow race to be the decisive factor in a child custody decision violates the EPC.  

1.  adoptions:  race can be a factor considered but not the sole reason; the compelling interest of the government in the best interest of the child may require them to consider race in part

2.  problem for EPC cases of this nature:  so long as the judge does not say racial bias is the basis of his reasoning, he cannot be questioned even if it really is (racially discriminatory purpose may be difficult to prove)

D.  Korematsu v. US (1944):  A military order excluding Japanese-Americans from certain areas on the West Coast is permissible and a conviction for violating it is valid.  Pressing public necessity, especially during wartime, may sometimes justify racial restrictions even though racial antagonism does not. 

1.  note:  classifications based on ethnicity and national origin are treated the same as racial classifications 
2.  uses a strict scrutiny test to uphold:  this is why some think racial classifications should be per se invalid
E.  US v. Carolene Products Co. (1938):  In an important footnote, states that statutes directed at racial minorities might be subject to more exacting scrutiny because of their especially disadvantaged position as a “discrete and insular minority.”

F.  Yick Wo v. Hopkins (1886):  A facially neutral ordinance that required a permit to operate a laundry in a wooden building but not in a brick or stone building violates the EPC by discriminate application, as all Chinese who applied for permits (and had mostly wooden buildings) were rejected but all non-Chinese were granted.  Regardless of the intent of the ordinance, if it is applied in an unequal way that amounts to a practical denial of equal protection, it violates the EPC.  Discrimination is not always overt.  A law that is fair on its face is still prohibited by the Constitution if in its application and administration it makes unjust discriminations between similarly situated persons in ways that are material to the rights of the individuals.  
1.  holding:  even though no racially discriminatory purpose exists on the face of the statute, if it is discriminatory in application it is invalid

IV.  Discriminatory Purpose & Impact
A.  Washington v. Davis (1976):  A law that is neutral on its face and serves a valid government purpose does not violate the EPC simply because it has a disparate racial impact when 4 times as many blacks as whites fail a test required to become a police officer. Although this is the rule under Title VII, it is NOT the rule under the EPC.  The fact that a law has disparate racial impact, without more, does not subject it to strict scrutiny.  In order to invalidate a law under the EPC, there must be a demonstrated purpose to discriminate, either on the statute’s face or in its application. Here, the police department actively recruits blacks and there is no shown purpose to discriminate either on the face of the regulation, requiring Test 21, or in its application.  Thus, the department cannot be precluded from using a valid measure to qualify its police candidates, which is surely a proper objective.  The fact that a law affects one race more than others does not invalidate it if it is neutral on its face and in application and pursues legitimate government objectives.  
1.  discriminatory effect is relevant, but does not standing alone invalidate a law; must be some purpose to discriminate shown and can’t show that here when they actually actively recruit blacks:  need more than a disparate impact even to make out a prima facie case
2.  the disparate effect must be the result of state action, not of circumstance:  segregated schools are only invalid when de jure

3.  how strict scrutiny works here:  must have some independent evidence of discriminatory purpose plus disproportionate impact to make out prima facie case, THEN state must come up with racially neutral reason for statute, IF they cannot then the statute is subject to strict scrutiny, and it fails (if they can, no longer subject to strict scrutiny)
B.  Gomillion v. Lightfoot (1960):  Redistricting of a city that removes all black voters is unconstitutional.  Acts generally lawful may become unlawful when done to accomplish an unlawful end.  The antidiscrimination principle is not limited to facial or explicit racial classifications.  
C.  Personnel Administrator v. Feeney:  A veterans’ preference in state hiring that overwhelmingly benefits males does not violate the EPC because there is a nondiscriminatory explanation for the disparate impact.  

D.  Notes on requiring purpose

1.  legislative intent is extremely difficult to prove; would be easier to assume people intend the probable results of their actions


a.  much of racism is unconscious

b.  moral responsibility for actions may extend beyond what one intends

2.  why require purpose:  government has no constitutional duty to remedy a harm it has not caused; the remedy for such harm is in the political process and not the courts
a.  government should not have an affirmative duty to consider race in every neutral action it makes; would be burdensome



3.  intent argument can go both ways:  




a.  if it’s facially nondiscriminatory then assume there’s no intent




b.  if it discriminates in fact then assume there is intent

E.  Village of Arlington Heights v. Metropolitan Housing Development Corp. (1977):  A city’s zoning decision refusing to re-zone a single family area so that a housing corporation could build an integrated, low-income housing project does not violate the EPC.  A challenged action does not have to rest solely on discriminatory purposes to be invalidated, and the purpose does not have to be obvious on the face of the law.  However, unless there is a stark pattern like in Gomillion and Yick Wo, impact alone is NOT determinative; there needs to be some other circumstantial or direct evidence of improper intent.  Other factors to be looked at include (1) the historical background/sequence of events leading to the decision (2) any departures from normal procedures or substantive departures (3) legislative or administrative history.  This is a non-exhaustive list.  In this case, although the decision does have a disparate impact on racial minorities, there is nothing more to show discriminatory purpose.  The zoning decision followed normal procedures, and in fact the developers were given extra hearings.  The criteria used in the decision were normal zoning criteria that had been the norm in the community for many years.  Thus the developers have not carried their burden of showing discriminatory purpose because a discriminatory ultimate effect, without more, does not have any constitutional significance.
1.  to show discriminatory intent, you need disparate impact + independent evidence of discriminatory purpose; if you are able to show that, the burden shifts to the legislature to show a valid non-discriminatory purpose



a.  note that you do NOT need to show racial animus
b.  the government does NOT need a compelling justification if it can show that the same decision would have resulted with or without the impermissible purpose 

2.  huge criticism of this case:  basically gives legislatures a primer on how to enact discriminatory legislation and have it upheld

V.  Discrimination in Education
A.  Plessy v. Ferguson (1896):  The 14th amendment was not intended to abolish color distinctions because it mandates legal equality, not social equality.  Laws separating on the basis of color are within the power of the state legislatures to make as a part of their police powers to establish public peace and good order in keeping with the state’s traditions.  Separation of the races does not imply the inferiority of one race to the other, and if some believe it does it is only because that race chooses to put that construction on it.  Social equality must come voluntarily, not through the legislature.  Thus, separate but equal accommodations are constitutional.   
1.  Harlan dissent:  “Our Constitution is colorblind, and neither knows nor tolerates classes among citizens.”  The legislation proceeds on the ground that colored citizens are so inferior that they cannot be allowed to sit in public coaches occupied by white citizens.  Separate but equal facilities are inconsistent not only with equality but also with personal liberty.


B.  Between Plessy and Brown


1.  fighting separate but equal:  NAACP first fought the “equal” part

a.  by implication, they accepted the separate but equal doctrine; many legislatures tried to make facilities “equal” in order to avoid any challenges to the actual doctrine itself, as came in Brown
2.  Missouri ex. rel. Gaines v. Canada (1938):  Missouri cannot only admit white students to its law school while financing out-of-state legal education for black state citizens.  The state must give equal protection of the laws of its own jurisdiction, and blacks have a right to the privilege the state has set up for its own citizens.
3.  McLaurin v. Oklahoma Regents for Higher Education (1950):  Black graduate students cannot be confined to special areas of the classrooms, library and cafeterias because to do so denies them their “present and personal right” to the equal protection of the laws.

4.  Sweatt v. Painter (1950):  Separate law schools within the state violate the EPC due to inequalities in tangible and intangible resources.
C.  Brown v. Board of Education I (1954):  Separate but equal educational facilities are inherently unequal, regardless of any allocation of resources.  Education is so important, as the foundation of good citizenship, that separating a child because of his race generates a feeling of inferiority in him that negatively affects this highly important process and denies him the equal protection of the laws.  Appropriate relief will be considered in a later opinion.  
1.  cannot solve problem by historical inquiry because it is unclear what the 14th amendment’s framers would have thought of segregated schools:  some would have approved, some disapproved, and in the end they left it to future generations to decide

2.  unusual characteristics of the opinion:


a.  finds a violation but defers the remedy

i.  criticism of this approach is that it encouraged the massive resistance to the decision

ii.  Warren’s explanation:  wanted the remedy to be systemic and not just for the children and districts involved in the suit



b.  very short for such a big issue

i.  does NOT give standard of review, does NOT make education a fundamental right, does NOT apply to any context outside of public schools
ii.  although it did not say it applied anywhere but schools, shortly thereafter the Court issued a series of opinions striking down a variety of segregated facilities




c.  unanimous





i.. this is why it’s so short; they all wanted to agree



3.  heart of the case was the social science findings

4.  Bolling v. Sharpe (1954):  D.C. school segregation violates due process of the 5th amendment, which does not include an EPC.  Liberty as used in the 5th amendment has an EPC component even though it is not written (still true today).  
D.  Brown v. Board of Education II (1955):  All provisions of federal, state or local law permitting school segregation must yield to the principles of Brown I.  Implementation of the principles shall rest with school authorities and courts will have to consider whether the school authorities are acting in good faith.  The district courts who originally heard the cases are in the best position to do that, so the cases are remanded to them.  These courts should be guided by equitable principles and districts should eliminate obstacles to integrating the schools with all deliberate speed.  The burden is on the districts to show that any additional time is necessary for compliance.  
1.  justification of decree:  the Court knew there would be resistance, and if it ordered desegregation immediately it might be immediately defied and undermine its own legitimacy

a.  in addition, the class action effect that it wanted necessitated a more gradual approach than just ordering Linda Brown admitted 
2.  basically, school districts had to submit plans for approval to the district courts


E.  Post-Brown
1.  massive resistance:  was not really until CRA of 1964 that significant changes occurred because federal funding was tied to desegregating
2.  Cooper v. Aaron (1958):  The rights of schoolchildren are not to be sacrificed to the violence and disorder of the actions of the governor and legislature of AR in refusing to admit black children to Central High School in Little Rock.  


a.  violent resistance is NOT an excuse for noncompliance

b.  the possibility of violence is not a good enough reason NOT to enforce constitutional rights:  this holds today beyond segregation cases
3.  Green v. County School Board (1968):  “freedom of choice” plans that lead to de jure segregation are unconstitutional as a means of implementing Brown.

4.  Alexander v. Holmes Cty. Bd. of Ed (1969):  continued operation of segregated schools under “all deliberate speed” is no longer permissible this long after the order. 
5.  Swann v. Charlotte-Mecklenberg Bd. of Ed. (1971):  limited school desegregation plans and racial balancing to eradicating de jure segregation, not de facto.  Brown had not made the distinction.  After this case, desegregation plans can only be used in areas where there had been de jure segregation (i.e., the South).    

VI.  Affirmative Action
A.  DeFunis v. Odegaard (1974):  court refuses to decide affirmative action question, holding that it is moot.  Dissent felt the Court should address the affirmative action issue and should hold it unconstitutional.  
B.  Regents of the University of California v. Bakke (1978):  Race is a suspect classification, and laws that classify by race must be narrowly tailored to serve a compelling government interest.  An affirmative action program that specifically reserves a number of slots for minority students, thus allowing white students to only compete for a smaller number of spots than minority students, violates the EPC.  A classification that aids traditionally victimized groups at the expense of innocent individuals is not constitutional.  The attainment of a diverse student body is a compelling interest in the realm of university admissions (under the 1st amendment), although ethnicity cannot be the only concern.  A quota system is an unacceptable way of achieving diversity because it considers ethnicity only.  A system like Harvard’s, which considers ethnicity a “plus” while not insulating minority applicants from comparison with all other applicants or guaranteeing them any specific number of seats, is a more acceptable narrowly tailored program.  A facial intent to discriminate is apparent in the quota system of Davis, whereas it is not in the Harvard program (compare w/Washington:  intent does not have to be facial).  The quota system violates the 14th amendment by treating applicants as a class and not as individuals.  The Harvard program gives each student an equal chance at every available slot, and white students who don’t get the minority “plus” have a full opportunity to show their other contributions.  Thus under the unconstitutional quota system, Bakke was wrongly excluded and should be admitted.  However, Davis is free to operate an affirmative action program that does not operate by quotas.  
1.  the EPC does not apply differently to blacks and whites; all are entitled to protection (not different for “discrete and insular” minorities)

a.  individual rights view, not group rights
2.  Powell’s opinion is the judgment of the Court, but he is the ONLY one who agrees with all of it

a.  he compromises because he sees affirmative action as a temporary solution
3.  basically, race can be A factor, but not THE factor (plus factor but not the dispositive)
4.  justifications ruled out:  putting doctors in minority communities (no guarantee), remedying societal discrimination (must be a factual basis, not just a feeling of discrimination)

5.  Stevens concur/dissent:  Race cannot, under Title VI, be the basis for excluding anyone from participation in a federally funded program.  Under that standard, the Davis program violated Title VI, and that is all that needs to be decided.
a.  should use statutes instead of Constitution where possible (Powell agrees with this principle but does not agree with their statutory analysis, which is why he uses the Constitution)

6.  Brennan concur/dissent:  Racial classifications are not per se invalid under the 14th amendment and the government may act affirmatively to achieve equal opportunity for all.  Such classifications for remedial purposes are benign; they do not operate to stigmatize a group.  Racial classifications for remedial purposes should serve important governmental objectives and must be substantially related to the achievement of those objectives (intermediate standard of review).  The goal of remedying past discrimination IS a valid government purpose, and a compelling interest, even without specific factual findings when it is clear that minorities have been underrepresented in the program.  The use of race for remedial purposes does NOT stamp a white individual with a badge of inferiority as the class-wide discrimination against blacks did in Brown.  The Davis program is valid as it is, because it does consider each individual and only admits minority and white students who are qualified to study medicine.  Bakke should not be admitted.  The only difference between Davis and Harvard is that Davis puts its program out in the open; in reality they probably operate much the same.  
a.  group rights view, not individual rights (Marshall’s dissent:  where there has been group discrimination, there should be a group remedy, but the Court will only allow for individual remedies)

7.  5 agree race can be used, but there is NO MAJORITY for a standard of review


a.  but, no justice supported a rationality standard
b.  individual rights & diversity justification = strict scrutiny; group rights & remedy past discrimination justification = intermediate scrutiny

C.  From Bakke to Grutter
1.  Hopwood v. Texas:  5th Circuit held that racial preference program of the University of Texas School of Law to be unconstitutional even though it basically uses a “Harvard plan” because Bakke has been undermined by subsequent cases, and further it does not have to follow Bakke because there was no majority opinion.  Racial preferences are only justifiable when there is identifiable past discrimination to be remedied.

2.  CA passed Proposition 209, affirmative action in university admissions

3.    Fullilove v. Klutznick (1980):  A federal statute requiring that 10% of federal public works grants be given to minority businesses is constitutional under §5 because Congress has power to remedy past discrimination and has superior fact-finding ability to determine that such discrimination has occurred.  In addition, the statute has a sunset provision and a waiver provision (if no minority business offers service, can get a waiver).  SC does NOT decide standard of review because the statute would satisfy either intermediate OR strict scrutiny. 

4.  City of Richmond v. Croson (1989):  A city ordinance requiring city contractors to award 30% of contracts to minority subcontractors is NOT constitutional and violates the EPC.  Strict scrutiny should apply regardless of the race of the complainant.  Racial quotas should not be used where other means, such as a case-by-case review, are available.

5.  Metro Broadcasting v. FCC (1990):  FCC programs granting enhancements to applicants for broadcast licenses who can show minority participation in ownership & management and exemption from distressed sale for broadcasters with minority participation is constitutional because preference to minority broadcasters is a proxy for diversity in programming.  

a.  so, thus far intermediate scrutiny being used for federal programs and strict scrutiny for state & local programs 
6.  Adarand Constructors v. Pena (1995):  Federal subsidies given to government contractors who hire minority businesses as subcontractors is not unconstitutional but case is remanded to district court to apply strict scrutiny.  

a.  3 principles:

i.  skepticism:  any program based on ethnic criteria requires very searching standard of review  

ii.  consistency:  the validity of the program cannot be based on the race of the person burdened or benefited

iii.  strict scrutiny:  ALL federal, state & local programs must be reviewed under strict scrutiny BUT the programs can survive (strict scrutiny is NOT “fatal in fact”)

D.  Grutter v. Bollinger (2003):  All governmental uses of race are subject to strict scrutiny, but not all are invalidated by it so long as they are narrowly tailored and necessary to further a compelling interest.  Diversity in higher education is still a compelling interest, and the University of Michigan Law School’s program, which considers race along with a host of other diversity factors in addition to academic performance is constitutional.  The Court officially endorses Powell’s view in Bakke.  The Court will defer to the educational expertise of the law school in determining that diversity is a compelling interest.  Good faith on the part of the university is presumed absent a showing to the contrary.  The program used by the university, even though it seeks to enroll a “critical mass” of minorities, is not a quota system because the number fluctuates from year to year (the critical mass is a goal, not a quota) and each file of every applicant is given a holistic review.  Narrow tailoring does NOT require the exhaustion of every conceivable race-neutral alternative, but does require good faith consideration of workable neutral alternatives.  The Law School did here, but found that other programs would either decrease the diversity OR decrease the academic quality of all students.  Race-based programs must be limited in time, and the Law School has said that it will end its program as soon as practicable.  The Court expects it will no longer be necessary in 25 yrs.  
1.  major flaw:  deferring to school’s judgment of compelling interest and how to achieve that interest is not consistent with strict scrutiny

2.  does not decide Marks issue (whether precedent is binding when it does not have majority support) because they endorse Powell

3.  under Powell’s opinion, Bakke got in but Grutter stays out because this program is NOT a quota system and provides individual consideration
4.  Ginsburg’s concurrence:  25 year sunset provision cannot be forecast because conscious and unconscious racial bias is still present in society and educational opportunities for many minority students remain inadequate and unequal.  It also cannot be forecast because the law is not yet in agreement on affirmative action, given the cases, so cannot be predicted how long they will be permitted to continue.
5.  Scalia’s concur/dissent:  The Court should not defer to the law school’s judgment that diversity is a compelling interest, particularly when it is clear that diversity is not one of the main goals of the law school and when the lessons learned from diversity are “life lessons, not law lessons.”  The diverging opinions in Grutter & Gratz will simply prolong litigation unnecessarily and the Court should make a unified decision on affirmative action that will give clarity, not confuse the matter.  The Constitution proscribes discrimination on the basis of race, and state-sponsored higher education is no exception.  
6.  Thomas concur/dissent:  The law school’s program violates the Constitution now just as it will when the sunset provision comes to pass.  The deference accorded the law school is inconsistent with strict scrutiny.  Government policies based on race demean all people.  The law school could easily reach its goals through race-neutral policies by lowering its academic standards; it should be required to do this because there is certainly no pressing public necessity in maintaining an elite law school, or any law school at all.  Marginal improvements in law education can therefore never be considered compelling state interests.  This is particularly true when the law school does not even primarily serve Michigan residents or train lawyers that practice in Michigan.  Public universities do not have the right, even under the 1st amendment, to violate the EPC.  It cannot be assumed that a discriminatory policy is “better” because it seeks to help a group rather than harm it, and in fact affirmative action harms blacks by putting some into institutions for which they are not prepared, and tarnishing those who are prepared with the assumption that they only got into the program through affirmative action.  
a.  compelling interests are those that protect against violence, etc., not those that marginally help further elite education

b.  the school could lower its standard for test scores, or it could not use the LSAT at all, since it knows that it produces racially skewed results; but if it chooses to use the test then it’s stuck with the outcomes

i.  could also accept top 10% of all college students, as UT now does for h.s. students (yields more minorities due to residential segregation)

c.  legacies:  acceptable because not contemplated by 14th, whereas race was primary consideration

d.  weakness:  benefit may be to nation or state

7.  Rehnquist dissent:  The Court’s deferential approach is inconsistent with strict scrutiny.  The program is clearly a racial balancing program that is unconstitutional.  This is clear because the school admits a percentage of each minority group that is roughly consistent with the percentage of the applicant pool composed of that group, which is an outright quota.  There is no other explanation for why a “critical mass” of one minority group is larger than a “critical mass” of another minority group.  There is also no guarantee that the program will be limited in time, which would be required under strict scrutiny. 
a.  focus on narrow tailoring, does not discuss whether or not diversity is a compelling interest

b.  important opinion:  all 4 dissenters sign on

8.  Kennedy dissent:  Powell’s rule was the correct one, but the Court does not apply it correctly because it does not use real strict scrutiny.  The Court may defer to the university’s judgment of its purpose, but not to the methods by which it is pursued.  The critical mass policy, as stated by Rehnquist, is entirely inconsistent with individualized consideration and is the same thing as a quota in practice.  In the end of the admissions process, for the remaining seats, race becomes a prime factor divorced from other factors and is outcome-determinative.  This is why the number of admitted minority students, though fluctuating, never falls below the lower end of the critical mass range:  this is the quota.  It is important that the Court apply strict scrutiny to the methods used by schools, because only then will the schools be forced to really pursue race-neutral alternatives.  Strict scrutiny is the necessary predicate to allowing race to be considered at all, and it must be done properly.  

a.  deference to the goal, not the method 

b.  misquotes Powell:  Powell said race couldn’t be the sole factor, Kennedy says he said it couldn’t be the predominant factor
c.  this dissent is most hostile of the program, others are most hostile of the majority opinion
9.  Siegel:  this case adopts anti-subordination view of EPC:  justifies diversity not by its value to the educational process but by its value in opening up opportunities and societal goods to groups that have been discriminated against
10.  Post:  this case comes close to recognizing remedying past discrimination and redistributing societal goods as compelling interests; this would be a forward-looking view to recognizing integration as a compelling interest
E.  Gratz v. Bollinger (2003):  Michigan’s undergraduate admissions program, which uses a selection index and gives 20 points (1/5 the points needed for admission) to each minority applicant, is unconstitutional.  Although diversity is a compelling interest, the program is NOT narrowly tailored to achieve this interest.  It does not provide any individualized consideration for each applicant and instead distributes a number of points for race that, undisputedly, automatically ensures admittance for all qualified minority applicants.  The additional “flagging” program does not save the overall program because it is unclear how it operates and also because it still means that most students do not receive individualized consideration.  Bakke contemplated that race could be considered, not that it always would be, and that it would be one factor.  Here, race is almost always the decisive factor and the 20 points basically achieves a quota.  The fact that individualized consideration is administratively difficult for such a large school does NOT mean that the constitutional rights of applicants can be violated.
1.  standing issue:  only raised by Stevens; there is standing for the class even though representatives have not re-applied to Michigan because intent to do so can give standing in an EPC challenge, and one representative has intent to transfer (BUT:  transfer policy is different!)
a.  class action:  standing of some members may become moot but not others

b.  they make this big stretch (Stevens is right, there is no standing) because they wanted two cases, each going one way

2.  diversity points were given for factors other than race (geography, etc.) but none were given 20 points as race was

3.  O’Connor concurring:  The automatic 20 points determines admissions with no individualized review.  The flagging program is an afterthought, not a system of truly individualized review.  Thus, the means used are not narrowly tailored to the compelling interest of diversity.  

4.  Thomas concurring:  There should be a per se standard that racial discrimination in higher education violates the EPC; since there is not, the Court correctly applies existing law.  

5.  Breyer concurring:  The Court’s judgment is correct; though not its opinion.  A state may properly distinguish between policies of inclusion and policies of exclusion.  

6.  Stevens dissent:  To have standing, the petitioners’ own interests must be implicated and they are not.  There is no standing, so the Court should not consider the case.  There is no evidence of petitioners’ intent to transfer, and even if there were, the transfer policy is NOT the one before the Court.  The parties have standing to seek damages for past wrongs, but not to obtain injunctive relief for the benefit of future harms to third parties.  The class action status does not change the standing problem, because the plaintiffs who represent a class must have standing.

They cannot merely represent unidentified members who may have been injured.

7.  Souter dissent:  There is no standing, but addressing the merits of the case, the program is closer to what Grutter approves than to what Bakke condemns and is not unconstitutional.  The plan lets all students compete for all places and is not focused solely on ethnic diversity.  Non-minority candidates who score high in a variety of areas can easily compete with minority candidates.  Likewise, for minority students who score highly in many other areas, the points for race won’t matter.  If affirmative action is going to be used, as the Court concedes it can be, by its very nature it must increase some students’ chances for admission.  The undergraduate school does this by points and the law school by holistic review, but they are doing the same thing for the same goal.  The candor of the program should not be what condemns it; “equal protection cannot become an exercise in which the winners are the ones who hide the ball.”  
a.  Harvard’s or other “approved” programs may use points as well, they just don’t publicize it

8.  Ginsburg’s dissent:  Disparities, divisions and discrimination on the basis of race are all still present in our society.  Thus, in providing equal protection, the government may properly distinguish between policies of inclusion and policies of exclusion.  It is not sensible to rank policies designed to ameliorate discrimination with those intended to perpetuate it.  Here, the university’s policy is not designed to discriminate against any race but to open up opportunities to those previously denied.  In so doing, the students it admits are all qualified to attend, and so long as it has fewer seats than applicants it has to base its decision on something.  The fact that the university is open about its policy should not count against it; universities will likely continue in these policies whether they can do so openly or not.   


a.  intermediate standard of review

b.  too early in history to apply consistently


c.  interest in remedying past discrimination is acceptable


F.  Notes on Gratz/Newest Cases


1. Post’s 4 requirements for diversity plans after Grutter-Gratz:




(1) not unduly harm members of any racial group

(2) must have been serious, good-faith consideration of race-neutral alternatives

(3) limited in time

(4) truly individualized consideration


2.  Cases in SC right now:

a.  Meredith v. Jefferson Cty. Bd. of Ed.:  “managed choice” plan where parents/students tell district their preferences and then assignments are given based on preferences but also race:  each school must maintain 15-50% minority enrollment. 

b.  Parents Involved in Community Schools v. Seattle Sch. Dist.:  “open choice” plan where parents tell district preferences and preferences are honored but there are tie-breakers when a school is popular, and one of the tie-breakers is race.  Each school must stay within 15% of the majority-minority racial breakdown of the city.  
c.  school districts arguments:  diversity encourages critical thinking and creates positive communities

d.  issues:  should program be treated differently in a segregated state than in one that was never segregated; does diversity matter in K-12 in the same way that it does in higher education; is it too late after Brown to deal with de jure segregation; should local (as opposed to state on the university level) officials be given more/less/same deference



3.  is diversity a compelling interest anywhere outside education?

VII.  Gender Classifications
A.  14th amendment:  probably not meant to include women given attitudes toward women at the time (needs “bold & dynamic interpretation”: Ginsburg)
B.  Bradwell v. Illinois (1872):  women can be excluded from law practice because they are naturally unfit for many occupations of civil life.

C.  Reed v. Reed (1971):  state law giving males preference over females as administrators of estates violates EPC because it is an arbitrary legislative choice based on gender between men and women who are similarly situated.  The fact that the law makes estates easier to administer does not justify the discrimination (must be using something more than rational basis to make this conclusion).
1.  prior to this case, traditional equal protection (rational basis) analysis was used, so gender discrimination was almost always upheld

2.  this case says it is using traditional, but is really using a higher standard of review for gender discrimination:  administrative convenience would justify a statute under rational basis, but not under a higher standard of review
D.  ERA:  would make sex classifications per se inadmissible except in cases of (1) personal privacy and (2) physical characteristics unique to one sex; never passed

E.  Frontiero v. Richardson (1973):  Classifications based on sex, like those based on race, are inherently suspect and should be subjected to strict judicial scrutiny.  Therefore, a law that requires female servicemembers to prove that their husbands are dependent on them for more than ½ of their support before getting the same spousal benefits given to male servicemembers without any proof that their wives are dependent on them is unconstitutional.  Administrative convenience does not save the measure, because in fact it may be more inconvenient to require the showing.  Financial considerations do not save the measure, because it may actually be cheaper to require all spouses to make a showing of need, not just husbands.  Neither financial considerations nor administrative convenience could save the measure under strict scrutiny because “the Constitution recognizes higher values than speed and efficiency; and since they don’t even exist it is clearly invalid.   
1.  concurring:  no need to characterize gender as a suspect classification; should decide on Reed and let ERA decide issue of suspect classification (plurality opinion overrides legislative process)
2.  sex should be treated like race for two reasons: (1) both have history of discrimination (2) both are immutable characteristics (Brennan’s argument; NOT ADOPTED)
3.  this opinion is a plurality and thus the Court has NOT adopted the strict scrutiny standard for sex classifications

F.  Craig v. Boren (1976):  State laws setting different ages for men and women to buy alcohol are unconstitutional under an intermediate standard of review:  is the classification aimed at a important governmental objective and is it substantially related to achieving that objective.  The state’s interest in preventing drunk driving accidents is important, but different ages for different genders buying alcohol is not substantially related because the difference in accident rates for men and women is small and the overall accident rate is small, thus the sweeping law cannot be justified.  
G.  Michael M. v. Superior Court (1981):  Statutory rape laws that punish men but not women are constitutional.  State’s interest in preventing underage sex is served by punishing men only because women, due to the fact that they can get pregnant, have natural incentive to avoid underage intercourse but men do not.  Thus the genders are not similarly situated.  The case is decided under an intermediate standard of review, but Rehnquist says that if the classification has a natural basis, the law does not have to be substantially related to the objective.  
H.  Rostker v. Goldberg (1981):  Laws requiring men but not women to register for the draft are constitutional because in the case of the draft, men and women are NOT similarly situated.  The purpose of the draft is to have combat troops, and women cannot serve in combat.
1.  contrast to Michael M.:  it’s true that only women can get pregnant but debatable as to whether they can serve in combat

2.  note:  the intermediate standard applies where the genders are similarly situated
I.  Mississippi University for Women v. Hogan (1982):  A state college for nursing that only admits women violates the EPC by excluding men.  Because women have historically been well-represented in nursing, the policy does not remedy past discrimination but actually furthers gender stereotypes.  The state likewise does not in this case have a diversity interest in allowing women to choose a women’s college, although single-gender institutions may be permissible in other instances. 
J.  Personnel Administrator v. Feeney (1979):  A state law that preferences veterans over everyone else in civil service appointments is NOT unconstitutional even though it operates overwhelmingly to the benefit of men over women.  The law does not discriminate on its face, and though it does in its application, there is no evidence that this is intentional discrimination and there is a nondiscriminatory purpose, benefiting veterans, that justifies the law.  Therefore, under the framework of Washington v. Davis and Village of Arlington Heights, the legislation does not discriminate despite its disparate impact.  The legislature must have enacted the law at least in part of the discrimination, rather than in spite of it in order for the law to fail.  Here, they intended, legitimately, to give a preference to veterans of any sex over nonveterans of any sex, and the unintended but foreseeable consequences do not invalidate the law.

1.  Marshall dissent:  the fact that a legislature seeks to advantage one group does not exclude the possibility that it also intends to disadvantage another.  Where the foreseeable impact of a facially neutral policy is so disproportionate, the burden should rest on the state to show that gender discrimination played no part in its actions.  The history of the scheme, which used to exempt from the preference “jobs especially calling for women” shows that it was enacted with gender bias in mind.  Mere recitation of a benign purpose should not protect a law under judicial scrutiny.

K.  United States v. Virginia (1996):  Sex classifications must be justified by exceedingly persuasive justification:  the classification must be for an important government objective and the means must be substantially related to the achievement of that objective.  The high burden rests on the state to justify a sex classification.  Virginia has not shown met the burden, and the operation of VMI as a single-sex institution, even with the parallel VWIL program, violates the EPC because it denies to women a unique opportunity that the state has made available to men.  The state’s justification (objective) of providing diverse educational opportunities fails because there is no evidence that that is really why VMI was founded as a male-only school.  Diversity is not served by offering one kind of education only to one sex.  The state’s justification (objective) that accommodating women would destroy the adversative method fails as well, because as the service academies have shown, women can successfully compete in military programs without negatively altering the quality of those programs.  The fact that fewer women than men may choose the program does not mean all women should be excluded.  The state has failed to meet its exceedingly persuasive justification.  It has also failed to remedy the situation, as VWIL offers an entirely different program than what is offered at VMI and the VWIL program is in fact based on gendered stereotypes about how most women learn best.  The remedy should be fashioned for the women who brought the suit:  the women who wanted to attend VMI.  The state has not done so, and has offered no exceedingly persuasive justification for excluding women from VMI.  

1.  heightened intermediate review:  burden is on state

2.  VA made a circular argument that merged means with ends:  that single-sex education is an important objective and must be used to meet that objective:  fails because VMI’s actual goals do not necessitate the exclusion of women
3.  remedial measures:  must put the injured person in the same place as all others; VWIL does not place women in the same place as they would be if they could attend VMI

4.  this opinion adds the gloss of “exceedingly persuasive justification” to the intermediate standard of review (important objective + substantially related), thus making it a “heightened” intermediate standard and placing the burden squarely on the state
5.  Rehnquist concurrence:  There is no need to add the “exceedingly persuasive justification” gloss.  The problem here is that the diversity goal benefited only one sex and that the remedy was inadequate.  Had VA actually created an institution comparable to VMI for women, that might have sufficed, but they did not.
a.  difference between Rehnquist and Ginsburg:  he thinks the opportunity could be adequately duplicated; she does not  
6.  Scalia dissent:  The Constitution does not deal with same-sex education and so the Court has no basis for striking it down.  Same-sex education and a same-sex military are in fact deeply rooted traditions that may be changed through the legislative process, but not through the courts.  Intermediate scrutiny does not require a least-restrictive means analysis, because it is NOT strict scrutiny.  It requires only a substantial relation, not a perfect fit (it does not have to work in every case, only most).  The question is only whether VMI substantially furthers an important government objective.  The state has an important interest in diversity in higher education as the history of single-sex education shows that this approach is important.  The state also has an important objective in preserving a system of education that is incompatible with the admission of women, as shown by evidence that the Court simply ignores.  VWIL is irrelevant because the character of VMI as-is is necessary to the state’s goal and should stand alone.  This decision improperly sets the Justices’ own views into the Constitution and forces them upon the states, leaving the future of both public and private single-sex education in doubt.
a.  Ginsburg’s standard of review is closer to strict scrutiny (which is what the U.S. argued for) than intermediate  
7.  status of VWIL:  still same-sex, though VMI is coed:  but, may be able to argue that it is a true remedial program (contrast to Hogan)

VIII.  Sexual Orientation Discrimination
A.  Romer v. Evans (1996):  A state constitutional amendment denying any protected status to homosexuals and stating that they cannot make discrimination claims based on sexual orientation, thus invalidating city ordinances throughout the state that banned discrimination on the basis of sexual orientation, violates the EPC and is unconstitutional.  The amendment does more than deny homosexuals special rights; it actually withdraws from them the right to make claims of discrimination when all other citizens have the right to make those claims.  Many statuses not subject to heightened review under the EPC, such as pregnancy and age, can be a basis for discrimination, and homosexuality is included among these.  Homosexuals are thus, under the amendment, denied the protection of many general anti-discrimination policies applicable to other citizens.  There is nothing special in the rights the amendment withholds; it denies homosexuals the right to seek redress for discrimination as all other groups can. Government must remain open on impartial terms to all who seek its assistance. Amendment 2 fails the conventional rational basis inquiry.  The state’s rationales, respect for freedom of association and conservation of resources, fail because the amendment is so broad and so clearly aimed at disadvantaging a particular group.  A bare desire to harm a group can never be a legitimate government interest.  
1.  enumeration:  the essential device to make clear the duty not to discriminate; amendment says homosexuals can’t ever be enumerated as a group; enumeration is NOT limited to groups given heightened protection under the EPC
2.  under the amendment, homosexuals must appeal to the entire state to overturn the amendment before they can make a claim at all

3.  uses rational basis and never addresses whether the group might be a suspect class or if strict scrutiny should be used, but it does use a heightened form of rational basis

a.  the “more searching review” referred to by O’Connor in Lawrence
b.  argument for suspect class status:  largely immutable characteristic and history of discrimination (but, that argument is not accepted)
4.  state’s justifications: 

(1) respect to other citizens’ freedom of association

a.  Kennedy says this Amendment is so sweeping that it affects many people who would not claim that freedom of association (discontinuity between objectives and means)

(2) conserving resources to fight discrimination against other groups

(3) this law does not prejudice people with a particular sexual orientation, because they may fall into other protected groups, and the CO constitution generally protects against discrimination, so they do not need heightened protection

a.  Kennedy says that the law subjects homosexuals to another level of securing their rights through that constitution that other citizens do not

5.  Scalia’s dissent:  Since the Constitution says nothing about homosexual rights, the issue should be left to the legislatures and they are free to resolve it as they have here, in accordance with their own moral values.  The amendment only denies homosexuals the right to seek preferential treatment, not the right to equal protection of the laws, which they already have.  If, under Bowers, the states are allowed to make homosexual conduct a crime, then surely a state may be allowed to enact other laws that merely disfavor homosexual conduct.  This law does not even do that; it simply prevents those who engage in homosexual conduct from seeking special treatment.  The state is entitled to express moral disapproval of homosexual conduct through democratic procedures to counteract homosexuals pursuing their own agenda through democratic procedures.  The states have done the same thing when they outlaw bigamy, so singling out sexual practices for democratic vote is neither unknown nor unconstitutional.  The Court should not force the views of the “elite lawyer class” on all others.

B.  Post-Romer
1.  possible bases for the opinion (NOT rooted in original meaning or precedent)



a.  literal reading of EPC

b.  amendment was so over and under-inclusive that it must be understood as naked animosity

c.  legislation making it more burdensome for one group to seek the government’s protection is per se denial of equal protection



2.  Bowers & Lawrence



a.  Court does not even discuss Bowers
b.  Lawrence (post-Romer):  O’Connor points out that (1) conduct is so closely correlated with group status as to amount to discrimination (2) mere moral disapproval is NOT enough

3.  Baehr v. Lewin (Haw. 1993):  Laws restricting marriage to opposite-sex couples violate the state constitutional prohibition against sexual discrimination, thus subject to intermediate scrutiny.

a.  argument 1:  prohibitions on homosexuality enforce gender norms that rest on subordination of women

b.  argument 2:  dual-gender requirement is based on inherent sexual complementarity (as opposed to same-race requirements, which have no basis)

c.  after opinion, state referendum limited marriage to opposite-sex couples and allowed civil unions

d.  in state same-sex marriage cases, the state courts generally take federal precedent (like Griswold, Loving, Lawrence) and apply them as federal courts have been unwilling to do; same-sex marriage battle is being largely fought in state courts
4.  Goodridge v. Dept. of Public Health (Mass. 2003):  State ban on same-sex marriage violates both the DPC and the EPC of the state constitution.  The ban fails rational-basis review, so there is no need to decide if it is a fundamental right under strict scrutiny.  Cites Loving & Lawrence.  

IX.  Fundamental Rights & Interests
A.  when a heightened standard of review is used because of the interests affected (not because of the group affected) = substantive equal protection
1.  Warren Court:  use strict scrutiny when laws affect certain groups’ ability to enjoy fundamental interests 

2.  since WC, no new substantive rights have been found, but precedents have not been overruled

3.  today, fundamental rights are narrowly defined as those in Constitution, developed in the law, or in tradition

B.  Shapiro v. Thompson (1969):  The right to travel is so embedded that it does not need to be ascribed to any particular constitutional provision, and the purpose of inhibiting migration of needy persons is impermissible.  Thus, a state cannot refuse to grant welfare benefits to persons who have resided in the state for less than a year because to do so infringes on the right to travel.  The state can legitimately try to limit its expenditures, but it cannot do so by invidious distinctions between classes of citizens.  Because the classification touches on a fundamental right of interstate movement, it is subject to strict scrutiny and must further a compelling state interest, and it does not.
1.  the laws fail even though federal law empowers the states to make welfare residency requirements

2.  states make arguments to satisfy rational basis:  finances, administrative convenience, recognizing contributions of citizens; but all fail because Court uses strict scrutiny

3.  right to travel is accepted as fundamental right even though not mentioned in the Constitution (may come from DPC, P&I)

4.  though not reversed, this case is the high-water mark for fundamental rights equal protection:  substantially limited in San Antonio Indep. Sch. Dist. v. Rodriguez, holding that education is not a fundamental right

5.  Warren dissent:  The law does not prevent people from traveling, only from receiving benefits if they do.  The case should be analyzed under the Commerce Clause because Congress has given the states the power to pass the laws to improve interstate commerce and it passes rational basis under that standard.  

6.  Harlan dissent:  The fundamental rights branch of equal protection is troubling because it allows the Court to pick out particular activities, classify them as fundamental, and give them added protection without any basis in the Constitution.  This allows the Court to act as a superlegislature.  When the right comes under the Constitution, it can be dealt with by the DPC, otherwise all statutes infringe rights to some degree and the Court does not have the power to pick out some as fundamental.
a.  compelling interest should only be used for suspect classifications or fundamental rights identified under DPC


C.  Post-Shapiro cases

1. Memorial Hospital v. Maricopa County (1973):  A one-year residency requirement in order to receive non-emergency care at public expense in a public hospital is invalid under Shapiro as a burden on the right to travel, since medical care is as much a basic life necessity as welfare benefits.  

a.  not all residency requirements are invalid but those that infringe on basic life necessities are (because they most strongly discourage exercise of the right to travel)
2.  Sosna v. Iowa (1975):  A one-year residency requirement for divorce is valid because domestic law is the virtually exclusive province of the states.  Access to divorce is not denied; merely delayed, and Iowa’s interest in protecting its decisions from collateral attack is sufficient to sustain the rule. 
a.  Marshall dissents because the Court did NOT consider the right of interstate travel 



3.  Voting Rights Cases

a.  Dunn v. Blumstein (1972):  One-year residency requirement for voting violates EPC because even though the prevention of fraud is a compelling interest, the length of the requirement is unnecessary to achieve that interest; a 30-day requirement would be enough.
b.  Marston v. Lewis (1973):  A 50-day residency requirement for voting is constitutionally permissible.  

4.  Starns v. Malkerson (1971):  One-year residency requirement for receiving in-state tuition benefits is constitutionally permissible.

5.  McCarthy v. Philadelphia Civil Service Comm’n (1976):  municipal regulation requiring employees of city to be residents of city is constitutional (right to travel not implicated because the regulation involves continuing residency, not prior durational residency).

5.  Zobel v. Williams (1982):  An Alaskan statutory scheme where the state distributes income from its natural resources to adult citizens in varying amounts based on residency in the state violates EPC rights of newer citizens.  It does not pass rational basis review because it creates permanent distinctions among residents.  It impermissibly creates classes of citizenship.  The state’s interest in creating incentive for people to settle in Alaska is not served by granting greater dividends to those who already live there.  The state interest in rewarding citizens for past contributions is not a legitimate purpose; the relationship between length of residency and contribution is very vague.  Contribution to the state is not necessarily based on length of residency. The reasoning would open the door to a variety of distinctions in benefits, burdens and services based on length of residency.

a.  Brennan:  concurs on right to travel basis

b.  Rehnquist:  recognizing past contributions is a legitimate interest that passes rational basis review and does not impede right to travel (as majority rightly chooses not to rely on)

D.  Saenz v. Roe (1999):  A state statute limiting the maximum amount of welfare benefits payable to a family who has lived in the state for less than one year to the maximum amount that would have been available in the family’s previous state of residence is unconstitutional.  The right to travel is firmly embedded and embraces the right granted under the Privileges or Immunities Clause.  Under the PI, a newly arrived citizen is entitled to the same privileges and immunities as older residents of the state.  That right is guaranteed by the new citizen’s United States citizenship under the Constitution and is not dependent on his or her state citizenship.  The 14th amendment likewise provides that no state may abridge the privileges or immunities of the citizens of the United States.  State laws that discriminate against newly arrived citizens should thus be subject to a higher standard of scrutiny than rationality or intermediate.  The citizens’ need for welfare benefits is not dependent on the length of time they have resided in the state and they will consume the benefits in the state.  The law actually discriminates against even this sub-class, as their payments are dependent on the payments given by their previous state of residence.  The fiscal concern does not justify the measure:  the state could reduce all payments by 72 cents and achieve the same result without violating the Constitution.  The means are not necessary for the ends.  The goal of discouraging people from moving to the state is not a permissible goal under Shapiro.  
1.  right to travel includes:  

(1) right to cross state borders 

(2) the right for citizens who visit other states to be treated the same as citizens of that state (comity clause) 

(3) the right to be treated like other citizens of the state when you move to a state (privileges & immunities clause)

2.  does NOT give a standard of review, but seems to use intermediate


3.  question:  college benefits are portable, but still give in-state tuition

4.  Rehnquist dissent:  The PI Clause should not be revived:  it has only been used by the Court once before and that decision was overturned.  The right to travel is not the same as the right to become a citizen of another state:  once you settle, you are no longer traveling. The right to travel is not the same as the right to equal state citizenship.  A state has a need to assure that its benefits are only being given to people who are bona fide residents of the state.  The Court has sanctioned the use of durational residency requirements to prevent fraud in other areas such as voting and divorce, and this is no different.  Although the cash benefits may be spent in CA, the benefit of becoming employed or employable can easily be taken to another state.  Congress express approval of such laws also bolsters their legitimacy.    

5.  Thomas dissent:  The PI Clause is meant to ensure fundamental rights, not every public benefit that government may provide.  It should not be a tool for inventing new rights.  The framers would not have included welfare benefits under PI.  Although the PI may be resurrected (contrast w/Rehnquist), in that case the EPC and DPC should be re-examined also.
6.  Tribe:  the case is about equal citizenship more than the right to travel

a.  Court is more comfortable protecting rights in terms of federalism than in terms of personal autonomy or fundamental rights, that’s why it does not use Shapiro
b.  under this ruling, DOMAs are unconstitutional because they severely burden the right to establish new state citizenship (would lose many more rights than just welfare benefits)

Chapter 8:  Freedom of Expression

I.  Free Speech Doctrine
A.  1st amendment:  freedom of speech and press cannot be abridged by federal government

1.  extended to states through 14th amendment (Gitlow v. NY, 1925)

2.  NOT all categories of speech are protected:  fraud, defamation, obscenity

a.  can place speech in protected/unprotected categories by their nature/content

b.  different approach:  ask what government interest is in suppressing the speech, rather than the nature of the speech


B.  Clear & Present Danger Doctrine


1.  context:  national security



2.  3 explanations for freedom of speech



a.  marketplace model
i.  Holmes:  test of truth is success in marketplace (application of social Darwinism to ideas)
ii.  government should stay out:  market is self-executing and self-correcting

iii.  criticism:  market is not open to everyone on an equal basis, especially today (Barron:  protecting the right of expression is not equivalent to providing for it)
iv.  criticism:  theory’s goal is attainment of truth, but posits that we must continually keep looking for the truth

v.  criticism:  would protect fraud until marketplace weeded it out; discredits the power of emotional appeals




b.  citizen participant model

i.  Mieklejohn:  political speech must be absolutely protected because the framers wanted citizens to have the information necessary to participate in the life of the republic

ii.  distinguishes between public and private speech:  public speech must be absolutely protected, but private speech that doesn’t relate to public discourse need not be (must look to DPC for protection of private speech and it can be regulated on a rational basis)

iii.  grounds the 1st amendment in the principle of self-government and consent to authority
iv.  leads to a fixed set of protected expression; does not protect individual right to expression

v.  criticism:  many acts that are not pure speech may aid in finding political truth:  work and life experiences; also, who determines what is public and what is private, what is political and what is non-political



c.  individual liberty model
i.  1st amendment protects self-realization and personal autonomy; it’s not just about the right to write a pamphlet but the right to present one’s ideas to the world; thus it must almost always be protected (most encompassing model)

ii.  criticism (Bork):  if you protect everything, then you protect nothing, and freedom of speech is meaningless; freedom of speech should not extend to groups who, if they got into power, would deny political speech to others, like Nazis (problem is this test would be very subjective)

iii.  values speech as an ends and a means by furthering self-determination as opposed to speech being only a public good

iv.  criticism:  other activity that aids in self-determination is regulated, so why not speech


3.  history:  free speech really began to be considered by the SC after WWI



a.  communist groups defying Espionage Act




b.  prior to WWI, most speech issues resolved in state court

4.  Schenck v. US (1919):  A Socialist does not have the right to mail leaflets to young men comparing the draft to slavery because the character of the act depends on the circumstances in which it was done.  If the words, by their nature and in the circumstances involved, create a clear and present danger of bringing about substantive evils that Congress has a right to prevent, then Congress may prevent them by suppressing the speech.  Some speech that may be acceptable in times of peace is not acceptable in times of war.  In this case, speech that encourages obstruction of the draft is not acceptable under the Espionage Act.  (Holmes)

5.  Abrams v. US (1919):  Abrams was convicted, and the SC upheld the conviction, for publishing and distributing pamphlets criticizing American activities in Russia.  Holmes, now in dissent, set for the marketplace of ideas theory of freedom of expression:  The US may punish speech that may bring about a clear and present danger, and the power is greater in the time of war.  However, the principle of free speech is always the same, and there must be a true clear and present danger in order for Congress to suppress it.  These pamphlets did not present any threat or intent to cause danger; they merely criticize.  The ultimate good desired is better reached by free trade in ideas—that the best test of truth is the power of thought to get itself accepted in the competition of the market. When all ideas are available to compete, the truth will be obtained by comparing them to one another.  This cannot happen if the government keeps ideas off the market. Only an emergency allows Congress to interfere with the marketplace.  
a.  there must be an immediate evil such that there is no alternative to quashing the speech
b.  idea is that the marketplace will ordinarily weed out untruthful or inappropriate speech, but in an emergency there is not time to wait for the marketplace to work, so only then can gov’t step in



6.  criticisms of clear & present danger test
a.  oversimplified judgment unless it takes into account and weighs a variety of factors

b.  permitting expression only until the point where it becomes effective permits only abstract or innocuous expression
c.  balancing tests wind up representing the ideological predispositions of those who do the balancing

7.  alternative:  the Masses test from Learned Hand:  A person cannot tell others to break the law, so speech should be permitted unless it is a direct incitement to break the law.  If one stops short of urging to resist the law, one has not attempted to cause its violation and the speech is protected. 

a.  criticizing draft is okay, telling people to evade it is not

8.  alternative:  speech-action dichotomy/absolutist view from Black:  no law means no law, so speech may not be prohibited in any instance.  Action may be prohibited, so the key is determining whether speech or action is being regulated.

a.  difficult to do:  is yelling “Fire!” in a crowded theater speech or action?

b.  absolutist construction is impossible in practice, there must be some kind of balancing process once it is recognized that free speech must give way to competing social interests in at least some situations
c.  an absolutist construction is not required by the language or the framers’ intent (obscenity & fraud laws existed when the amendment was adopted)

9.  alternative:  content-based v. content-neutral:  if regulation is specifically aimed at the content (content-based), then strict scrutiny should be used; if regulation is based on other factors (content-neutral) than a lower standard of review may be used 

10.  alternative:  categorical approach:  does it fall into a protected or unprotected category

C.  Whitney v. California (1927):  A woman’s conviction under CA Criminal Syndicalism statute, which prohibited teaching or advocating terrorism as a means of political change, for attending a Communist party meeting and being elected a member of its committee.  Brandeis famous concurrence:  The statute restricts the free rights of speech and assembly.  There must be a clear and imminent danger in order for these rights to be restricted.  The founders valued liberty as both an ends and a means (individual liberty view) and felt that public discussion was a political duty (citizen participant) and that order cannot be secured through fear.  Fear of serious injury alone does NOT justify suppression of free speech and assembly.  There must be reasonable ground to fear that serious evil will result if the speech is allowed.  Even advocacy of violence, however reprehensible morally, is not a justification for denying free speech where the advocacy falls short of incitement.  The danger must be so imminent that it will happen before there is time to discuss the issue.  Otherwise, the remedy is more speech (marketplace theory).  The fact that some violence or destruction of property may occur is NOT enough to suppress; there must be probability of serious injury to the state.  In this case in particular, there was not even intent to do violence, only mere association that did not pose a threat.
1.  her defense of peacefulness on her part is an issue of fact that should not be re-opened by an appellate court.  This is why Brandeis concurs in the judgment (because he feels he cannot include the issue of fact in his discussion of law), but disagrees with the legal principles

a.  today, the doctrine of constitutional fact would prevent him from making this argument:  where the facts are so bound up with the legal argument that they are inseparable, the appellate courts are free to adjudicate the matter contrary to the lower courts

2.  the courts and NOT the legislature should decide when a clear and present danger exists:  only the courts will have the particular set of facts before them, and the legislature should not be able to declare clear and present danger whenever they feel there is a crisis

a.  the people should have an opportunity to challenge whether or not there is a clear & present danger

b.  the majority’s balancing test is equivalent to no judicial review at all:  the enactment of the statute alone does not establish its validity under the circumstances of the case

c.  2 arguments: (1) the purpose of constitutionalism is to occasionally set aside legislation desired by the majority that harms the minority (2) in a democratic society, judicial invalidation of legislation enacted through the democratic process is not a neutral nor a democratic decision
3.  safety-valve theory: so long as people have a power to vigorously criticize government, the social entities of society are secure

4.  constitutional rights should be enforced even at the risk of disorder:  Cooper v. Aaron
5.  Dennis v. US (1950s-McCarthy era):  Convictions for Communist party activities under the Smith Act are affirmed by the SC, which says it is using the clear & present danger test but really uses a revised “clear danger” test where the gravity of the danger outweighs its probability.
6.  Yates v. US:  Advocacy must be of illegal action, not merely of abstract doctrine.  Moves the law in a more speech-friendly direction

D.  Modern Doctrine
1.  Brandenburg v. Ohio (1969):  Whitney is overruled and Ohio’s Criminal Syndicalism statute is invalid because it punishes mere advocacy of violence as opposed to incitement to imminent lawless action. The constitutional guarantees of free speech and free press do not permit a state to proscribe advocacy of the use of force or advocacy of law violation unless the advocacy is (1) directed to inciting imminent action and(2) is likely to produce such action (that’s the Brandenburg test).  Thus, a Klan leader cannot be punished under the statute for advocating revenge against the government and those who “repress” the white race, when there was not immediate threat of such violence actually occurring because to do so would violate his rights of free speech and assembly.  

a.  advocacy of abstract doctrine is protected

b.  criminal syndicalism statutes are thus facially unconstitutional because they do not distinguish between imminent incitement and abstract doctrine

c.  Black concurrence:  clear & present danger doctrine has no place in 1st amendment law

d.  Douglas concurrence:  clear & present danger doctrine is never acceptable in peacetime, and probably not even in wartime.  Use of the test amounts to judicial judgment of what a clear & present danger is and they are usually incorrect. Action is a method of expression within the protection of the 1st amendment.  The instances where speech, even when brigaded with action, may be abridged are very rare. 
e.  note that it does NOT mention clear & present danger doctrine by name 



2.  post-Brandenburg cases

a.  Rice v. Paladin Enterprises (1998):  Marketing a book entitled “Hit Man” that explains how to murder others is NOT protected by the Brandenburg doctrine because the 1st amendment does not protect aiding and abetting violations of law.  The manual teaches concrete action instead of advocating abstract doctrine and crosses the line from theoretical advocacy to direct and probable incitement.

b.  Hess v. Indiana (1973):  An anti-war demonstrator who says he will “take to the streets” cannot be convicted under Brandenburg because his words were advocacy of illegal action at an indefinite future time and were not directed at anyone and there was no rational inference that they were intended to or were likely to produce disorder.  
c.  NAACP v. Claiborne Hardware Co. (1982):  Statements by an organizer to citizens that they would have their “necks broken” if they broke the boycott were protected under Brandenburg because directly coercive threats or blackmail are NOT removed from the protection of the 1st amendment.  

II.  The Structure of Speech Regulation

A.  Content-Based and Content-Neutral Regulation

1.  distinguishes between when the government undertakes to regulate speech because of message and when it regulates for some other purpose
a.  when government regulation is content-based, it must show that the speech falls into a category of unprotected or low value speech; otherwise the regulation is presumptively unconstitutional

i.  regulating content by viewpoint is the most suspect
b.  when government regulation is content-neutral, 1st amendment review is less demanding

i.  time/manner/place regulations can be reviewed under intermediate balancing

ii.  deferential approach, but heightened scrutiny may be used when the incidental restriction either has a highly disproportionate impact or directly penalizes expression

iii.  see O’Brien
2.  note:  when the speech falls into an unprotected category, such as obscenity or true threats, it CAN be regulated by either content-based or content-neutral regulation; it is only when the speech does NOT fall clearly into an unprotected category that the question is asked whether the regulation is content-based or content neutral
a.  test for content-based:  must be a compelling government interest and regulation must be narrowly tailored to serve that interest (strict scrutiny)
b.  test for content-neutral:  must be a substantial governmental interest and must be narrowly tailored to that interest AND it must leave open alternative avenues of communication (sounds like intermediate review, but is in practice much more deferential)

3.  Turner Broadcasting System v. FCC (1994):  Laws requiring cable television systems to carry a certain number of local broadcast stations do NOT violate 1st amendment rights because they are content-neutral regulations, intended to preserve free access to television for the substantial percentage of Americans who don’t have cable, and not intended to regulate content.  The regulation should be reviewed under an intermediate level of scrutiny applicable to content-neutral restrictions that impose an incidental burden on speech.  

a.  principal question to ask when determining if a regulation is content-based or content-neutral:  has the government adopted the regulation because it disagrees with the message conveyed by the speech 

b.  but, the mere assertion of content-neutral purpose will NOT save a regulation which discriminates on content

c.  content-neutral regulations pose a less substantial risk of excluding ideas from the public dialogue

4.  Police Dept. of City of Chicago v. Mosley (1972):  A city ordinance prohibiting all picketing around schools except peaceful picketing related to a labor dispute IS unconstitutional because it is a content-based regulation.  The government may not, under equal protection AND the 1st amendment, grant the use of a forum to those whose views it finds acceptable and deny it to those it disagrees with.  Once the forum is opened up, it cannot be prohibited to some only on the basis of what they want to say.
a.  but note that government can deny protection for unprotected categories and often through content-neutral regulation

5.  Simon & Schuster v. NY State Crime Victims Board (1991):  State law requiring publishers who contract with accused or convicted persons to depict the crime to turn over money earned to the victim IS unconstitutional because it singles out income derived from expressive activity for a burden placed on no other income from expressive activity.  If the government can place financial burdens on speech, it can drive certain kinds of speech out of the marketplace.  Although the state does have an interest in compensating crime victims, this law is not narrowly tailored to that end because it is over-inclusive (it would include Malcolm X’s autobiography, Thoreau’s civil disobedience, etc.).

a.  Kennedy concurrence:  a per se rule against content-based regulation with exceptions for unprotected categories would be easier than the ad-hoc balancing the Court is doing   
III.  The Doctrine of Prior Restraint
A.  prior restraints call for closer judicial attention and there is a heavy presumption against the validity of a prior restraint
1.  narrow argument that 1st amendment is only limited to prior restraints has been rejected 

a.  this was the original understanding of Anglo-American law, but is not the case today

2.  why no prior restraints:  speech restrained prior to publication never even reaches the marketplace, so it is much more restrictive of expression than punishing the speech after it is made

3.  note that prior restraints are not absolutely prohibited

B.  Near v. Minnesota (1931):  The state cannot enjoin a newspaper that has previously published scandalous articles about public officials from publishing any new papers because this is “the essence of censorship.”  The prohibition on prior restraints is not absolute, but will only be abandoned in extreme cases.  In the normal case, public officers who find themselves the subject of false accusations by newspapers must find their recourse in libel laws, not by repressing future publication of the paper.  The official cannot redress the issue before the matter is even published.  A free press is necessary to the public discourse and cannot be restrained even though the liberty of the press may be abused by some.  A statute authorizing proceedings to enjoin a paper is an infringement of the liberty of the press.  Under the statute, a publisher might be required to get court approval of the truth of its content before publishing, and this would be a step towards total censorship.   
1.  the fact that for 150 years there have been virtually no such laws speaks to their invalidity

2.  basic idea:  you can punish after the fact, but can’t prevent the publishing in the 1st instance (restrictions valid after the fact are not valid before the fact)
3.  a heavy presumption against the validity of prior restraints may be a higher standard than strict scrutiny

4.  almost always invalid

a.  examples of where prior restraints would NOT be invalid:  national security secrets, obscenity, incitements to violence (never any explanation as to why they are not invalid)
5.  dissent:  The statute and injunction are not prior restraints, they are continuing efforts to deal with something already adjudged to be a nuisance.  They prevent further publication, not publication in the first instance.  Regular libel laws are inadequate to deal with the type of evils presented in this case.  Repeat publications are not subject to the prior restraint rule.  
a.  at English common law, only administrative actions were subject to the doctrine; this extends them to judicial as well
i.  to an extent, Court recognizes that administrative restraints are more harmful, but applies the doctrine to judicial restraints as well 

6.  SC has used doctrine very liberally, applying to cases that do not really involve true prior restraints

a.  Grosjean v. American Press:  struck down tax on widely-circulated newspapers that had been critical of the government; this is really a punishment after the fact but was treated as a prior restraint

b.  defines the “special vice” of prior restraints to be that they suppress communication directly or by inducing excessive caution in the speaker before an adequate judicial determination has been made about whether or not the communication is unprotected by the 1st amendment

C.  NY Times v. United States (1971) (Pentagon Papers case):  The federal government CANNOT enjoin newspapers from publishing the Pentagon Papers, secret documents regarding the Vietnam War leaked to the papers by a Pentagon official.  

D.  Nebraska Press Association v. Stuart (1976):  State cannot issue a gag order preventing papers from publishing information about a trial because there are other measures that can be used to ensure a fair trial, such as change of venue.  


1.  today, states gag lawyers from talking to press instead

IV.  The 1st Amendment Overbreadth Doctrine
A.  overbreadth doctrine = government may NOT achieve a concededly valid purpose by sweeping unnecessarily broadly into protected as well as unprotected activity
1.  unusual result:  a person who could be convicted under a narrowly-drawn statute can be acquitted when the statute is overly broad

a.  example:  a statute prohibiting all sexually explicit movies could be challenged by a pornographer on the grounds that it would invalidate Romeo & Juliet
2.  most distinctive consequence:  standing
a.  Thornhill v. Alabama (1940):  an individual whose conduct might be prohibited by a properly narrowly-drawn statute can object to the statute on the basis of overbreadth (thus invoking the rights of others, not himself)

b.  but, overbreadth used this way is “strong medicine” and not done often

c.  necessary because overbroad laws will chill speech


3.  contrast w/vagueness
a.  a statute can be overbroad by encompassing too much yet be very clear about what it is prohibiting (gives a clear warning, but warns too many people)

b.  both vices lead to danger of selective enforcement, but for different reasons:  vague laws because no one knows how far it reaches, overbroad law because it knowingly reaches too far

B.  Broadrick v. Oklahoma (1973):  A statute that restricts the political activities of state civil servants is NOT overbroad OR vague.  The appellants’ conduct falls squarely within the statute and the principle that a person to whom a statute constitutionally applies cannot challenge it on the basis that it could be unconstitutionally applied to others (traditional standing) applies.  Overbreadth should be used sparingly and only as a last resort.  It is an exception to the traditional rule, and especially when the statute regulates conduct and not merely speech, overbreadth must be not only real, but substantial as well (cannot be merely hypothetical).  There comes a point where the unconstitutional effect is such a hypothetical prediction that it does not justify invalidating the statute as constitutionally applied to the conduct at hand.   
1.  in this case, appellants were involved in active campaign contributions and solicitations, etc.; they argued that the statute could apply to those who just wear a button or put a bumper sticker on their cars

2.  dissent:  The Court does not define “substantial overbreadth” nor explain why this overbreadth, while real, is not substantial.  It also does not explain why conduct should be treated differently than speech even when both are protected equally by the 1st amendment.
C.  Lewis v. City of New Orleans (1974):  SC struck down an ordinance that made it a crime to use inappropriate language toward police officers as overbroad, indicating that Broadrick may not to affect “pure speech” cases.  
D.  Los Angeles City Council v. Vincent (1984):  A municipal ordinance prohibiting the posting of signs on public property is NOT overbroad because there must be a realistic chance that the statute will actually and significantly compromise 1st amendment protections of parties NOT before the Court before the Court will strike it down on overbreadth (so maybe does apply to pure speech).

E.  Board of Airport Commissioners v. Jews for Jesus (1987):  An airport regulation that prohibits all 1st amendment activities in the main terminal IS overbroad and unconstitutional.  The airport cannot create a “1st-amendment-free-zone” because no conceivable government interest would justify such an absolute prohibition on speech.  
V.  Fighting Words, Offensive Speech & Hate Speech
A.  Chaplinsky v. New Hampshire (1942):  A Jehovah’s witness who tells the city marshal that he is a “racketeer” and a “Fascist” and that the whole government is made of Fascists can be convicted under a statute forbidding offensive words directed at other people in public with the gloss (“curative gloss” or “saving construction”) given to the statute by the state supreme court and the SC:  fighting words, those which have a direct tendency to cause acts of violence by persons to whom they are addressed, are not protected by the 1st amendment because their value is clearly outweighed by the social interest in preventing immediate breaches of the peace.  
1.  fighting words are unprotected or low-level speech because their slight value is outweighed by the strong importance of preventing immediate breaches of the peace

2.  words must tend to directly incite the person to whom they are addressed

3.  NOT very many successful fighting words actions today because (a) it’s basically subsumed by Brandenburg test and (b) most statutes against fighting words are either overbroad or vague or both

4.  harms-effect rationale:  In the US, whether speech is harmful or offensive is usually irrelevant to whether or not it is protected; by contrast, in other nations particularly harmful speech, such as hate speech, has been deemed unprotected
B.  Cohen v. California (1971):  A man cannot be convicted for “offensive conduct” for wearing a jacket with the statement “Fuck the Draft” written on it in a public courthouse.  His action is pure speech, and its message cannot be prohibited without violating the 1st amendment.  His statement was not “fighting words” because it was not directed at a particular person, and no one seemed to take offense to it and no disturbances were caused.  The fact that it was thrust upon unwilling viewers does not make it proscribable because in a public place people are often subjected to ideas they do not agree with.  The state cannot forbid one epithet from the entirety of public discourse on the theory that it will always incite violence; here that was clearly not the case.  That there are diverging viewpoints expressed that some disagree with is a sign of strength.  The state cannot remove all words that are offensive to the most squeamish among us, because “one man’s vulgarity is another man’s lyric.”  Suppressing words leads to suppression of ideas, and the 1st amendment thus does not allow a state to make the display of an expletive a criminal offense.  
1.  Cohen was not inciting others to dodge the draft; he was only expressing his opinion about it (fails clear & present danger, Brandenburg and fighting words tests)

2.  because it is pure speech, only the manner, NOT the message, can be regulated

3.  the citizens, not the state, will decide what speech they want to endorse and the fact that some will be offended along the way is a necessary side-effect to this process (marketplace of ideas)

4.  the Court first finds that the speech does NOT fall into an established unprotected category; then it asks if it SHOULD and decides that it should NOT:  why not?:

a.  emotional quality of speech:  writing “I don’t like the draft” would not have the same effect  
b.  slippery slope argument:  could lead to too many words, and too many ideas, being suppressed

5.  dissent:  This is conduct, not speech, so it is not protected and can be regulated under the fighting words doctrine.     
6.  hostile audience problem
a.  Feiner v. New York (1951):  SC upholds conviction of a speaker whose words incurred approval and hostility from a crowd and appeared about to start a fight. When the speaker passes the bounds of argument and undertakes to incite a riot, the police must be able to stop a breach of the peace.  
b.  problem:  when speaker angers a crowd to the point of hostility, should the speaker or the audience members be arrested?

c.  dissent:  The speaker had a constitutional right to talk, and the police have a duty to arrest the audience members who are threatening to riot, not the speaker.


C.  The Skokie Cases

1.  Collin v. Smith (1978):  A city where many residents are Holocaust survivors cannot pass ordinances to prevent Nazi parades from happening in their town.  The fact that speech invites anger and invites dispute is one of the high purposes of the 1st amendment.  An exception made for this incident would limit speech in other situations as well.
2.  Village of Skokie v. National Socialist Party (1978):  The city cannot enjoin the display of the swastika because it does NOT fall within the definition of fighting words, but is symbolic political speech.  The injunction is a prior restraint and there is a heavy presumption against its validity.  Those offended by the swastika have already been warned and do not have to view it.  

a.  hostile audience:  the possibility of unlawful conduct by those opposed to the speaker is not a ground for prohibiting the speech; a hostile audience is NOT a basis for restraining otherwise legal 1st amendment activity
b.  symbolic speech = action that is engaged in not for the act but for the demonstration of the idea (the reverse of speech predated with action, such as shouting fire in a crowded theater)

c.  some think hate speech should be an unprotected category, but it is not (yet)


D.  Notes on Fighting Words



1.  has basically been subsumed by Brandenburg
2.  rationale:  society does not want to promote the view that insults can prompt the ordinary person to throw the first punch
3.  fighting words v. clear & present danger

a.  danger doctrine focuses on possible positive response to speakers words; fighting words focuses on specific negative responses

b.  danger doctrine looks at actual reaction of actual listeners; fighting words focuses on possible reactions of a “reasonable person”

E.  Offensive Language:  Constitution does NOT allow the government to decide which kinds of otherwise protected speech are sufficiently offensive


1.  verbal assaults:  

a.  argument one:  some speech is so offensive as to constitute an assault

b.  argument two:  as long as we live in an ugly world, ugly speech must have a forum


F.  Hate Speech

1.  argument for regulation:  words may lead to violence and are themselves harmful
2.  RAV v. City of St. Paul (1992):  An ordinance prohibiting placing objects on property that one knows will arouse anger in others on the basis of race, religion or gender is facially unconstitutional and cannot be used to convict a man for burning a cross on the yard of a black family.  
a.  Scalia (majority):  The statute is invalid because it prohibits speech solely on the basis of content, and in particular it proscribes a particular viewpoint, which is impermissible.  Content discrimination is presumptively invalid.  Displays containing abusive invective are permissible unless they fall into an unprotected category, which hate speech is not.  The statute does not proscribe fighting words because it is based on the message of the speech, not the mode by which it is conveyed.  While ensuring human rights of groups that have been discriminated against IS a compelling interest, the statute is not reasonably necessary to achieve that interest.  A content-neutral alternative, banning all fighting words, is available.  As it is, the statute allows all sorts of insults and hateful speech, just not that aimed at race, religion or gender.  


i.  sees cross-burning as more expression than conduct
ii.  novel application of strict scrutiny:  the law is invalid and only a broader one that proscribed more speech would make it valid    

iii.  rejects the secondary effects doctrine:  the idea that the consequences of the speech justify its regulation (i.e., regulating where pornographic theaters are placed), on the ground that the statute is aimed purely at the conduct, not the effect

b.  White concurring:  If the government can regulate a category (“fighting words”), then it can regulate a subset of that category (hate speech).  If the whole category is unprotected, then the subset it also.  The “underbreadth” approach adopted by the majority invites evil expression to continue unless other expression is banned.  The case should be decided under the overbreadth doctrine:  the state cannot prohibit words that “by their very utterance” cause anger or alarm because generalized reactions are not sufficient to strip expression of protection.

i.  Scalia’s use of strict scrutiny standard is wrong because he says a law isn’t narrowly drawn because it’s not broad enough, and this makes no sense
c.  Blackmun concurring:  The statute is overbroad (reaches beyond fighting words) and should be struck down on that basis.  The majority is wrong to use the case to express its own views on political correctness and to relax strict scrutiny and in the process weaken speech protection by holding that speech that causes great harm can only be regulated if speech that does not cause great harm is regulated also.    

i.  hopes this case will not become precedent, and though it has not been overruled it also has not really been followed

d.  Stevens concurring:  Content-based regulations are NOT presumptively invalid.  The 1st amendment prohibits fighting words by their subject matter.  It is not true that when a category is proscribable, the state must proscribe all or none.  It can regulate by subset.  


i.  thinks cross-burning is more conduct than speech
3.  Wisconsin v. Mitchell (1993):  A law that enhances criminal penalties when the victim is selected because of race does NOT violate the 1st amendment.  A criminal assault is NOT protected expressive conduct, and motive is often a factor in determining criminal penalties.  The law is aimed at unprotected conduct, not expressive activity.  The state has a reason (preventing bias crimes) independent of its disagreement with the view (the actual bias) that justifies the law.  The persons are not being punished for their beliefs, but for ACTING on their beliefs in violation of the criminal law.
a.  RAV statute punished expression, this punishes conduct (debatable)   
4.  Dawson v. Delaware:  A capital sentence based in part on the convicted person’s membership in the Aryan Brotherhood violates his 1st amendment rights of expression and association.  The difference between this and Wisconsin is that membership in the group was NOT a part of the underlying conduct for which he was being punished. 

G.  Virginia v. Black (2003):  A state may, consistent with the 1st amendment, ban cross-burning with an intent to intimidate, but it may not allow the cross-burning itself to be prima facie evidence of intent to intimidate.  A cross-burning can be a symbol of hate (or ideology, or group solidarity), in which case it is protected as core political speech, or it can be a powerful message of intimidation, in which case it can be proscribed as a true threat (even if the threat is not carried out) or fighting words.  A cross-burning used in this way is proscribable because it is likely to inspire fear of bodily harm.  However, the prima facie evidence of this statute renders it unconstitutional.  It creates an unacceptable risk of the suppression of ideas, because merely symbolic cross-burnings can be imputed with an intent to intimidate.  The fact that a cross-burning engenders anger or hatred is not a good enough reason to ban it; there must be intent to intimidate.  Thus, a person (Black) convicted under the statute for burning a cross with other Klan members at a meeting with the permission of the owner of the property  is different than a person (Elliott) burning a cross on his black neighbor’s lawn, without permission, and in response to the neighbor’s complaints about his own activity.  Thus, Black’s conviction (where the prima facie provision was used) was unconstitutional.  Elliott’s (where the prima facie provision was not used) may or may not be, and he can be retried if the prima facie provision is severable from the rest of the statute (if it can be given a narrowing construction).        
1.  contrast Black w/Elliott:  Black’s cross was not aimed at any one person; more speech than threat

2.  contrast w/RAV:  that statute was aimed at content (cross-burning for racial purposes); this one is aimed at all cross-burning w/intent to intimidate, that’s why it survives where RAV’s failed

3.  SC’s definition of intimidation:  a true threat where a speaker directs a threat to a person or group of persons with the intent of placing the victim in fear of bodily harm or death (would be a good one for VASC to use in narrowing the statute)

4.  although the Court doesn’t frame it this way, the statute is basically overbroad:  it punishes non-proscribable cross burnings (those that are only expressive) along with proscribable cross burnings (those directed at a particular person with an intent to intimidate)

5.  Scalia concurring/dissenting:  The state may proscribe cross-burning with the intent to intimidate, and the prima facie provision does NOT render the statute invalid.  The prima facie evidence is accepted only if not rebutted.  The statute is not substantially overbroad because there are few if any cases where a person will carry out a cross-burning without an intent to intimidate and choose not to put on a defense to show that this is so.  Thus, both Elliott and Black can be retried (Black’s conviction should not be automatically overturned if the defect was a jury instruction).
6.  Souter concurring/dissenting:  The law is unconstitutional as a whole under RAV.  The specific prohibition on cross-burning with an intent to intimidate selects a symbol of particular content from the field of all proscribable expression meant to intimidate.  The ideological message accompanies both threatening and non-threatening uses of the symbol, thus the statute will always tend to suppress a message.  No content-based statute should survive RAV without a high probability that “no official suppression of ideas is afoot.” This case is about a clearly content-based statute that wishes to be excepted from the general prohibition against content-based statutes.  It cannot be excepted, however, because the provision clearly shows that suppression of ideas is afoot.  It is clear from the prima facie evidence provision that that is what is happening here.  An intimidation case based on cross-burning is easy to make; thus the provision tends to prove that the legislature is really trying to suppress the message.  Both Black’s and Elliott’s convictions should be overturned and neither should have to be retried.  
a.  the interest in preventing intimidation could be easily served by a content-neutral statute; thus this one is unconstitutional because it is not narrowly tailored

b.  this opinion is most faithful to RAV
7.  Thomas dissent:  Cross-burning is conduct, not speech, and the majority errs in giving it an expressive component.  Just as one cannot burn down someone’s house to make a political point, one cannot burn a cross to make their point.  Thus, the statute does not implicate the 1st amendment.  A statutorily supplied inference that is rebuttable is also not a constitutional problem.  The jury must still find each element, including the intent, beyond a reasonable doubt.  Therefore, both convictions should be upheld.  

a.  the statute was passed by segregationists (it’s old, predates Brown), so those who passed it were in all likelihood not concerned with the message, they were concerned with the conduct   

8.  contrast true threats w/Brandenburg:  true threats do NOT have an imminence requirement

9.  intent:  should the intent of the person matter if the probable consequence is that a person will feel threatened anyway?

VI.  Expressive Conduct
A.  symbolic action = when conduct is used to communicate ideas (the medium is the message)
1.  mixed elements of conduct and speech:  the conduct has communicative aspects

B.  US v. O’Brien (1968):  A federal law barring mutilation of draft cards is NOT unconstitutional and a person can be convicted for burning a draft card without his 1st amendment rights being violated.  First, the statute is not unconstitutional as applied to the individual who means to communicate ideas by burning the card.  The Court will not accept the idea that an apparently limitless variety of conduct can be labeled “speech” whenever the person engaging in the conduct intends to express an idea.  Whenever speech and nonspeech elements are combined in the same course of conduct, an important government interest in regulating the nonspeech elements can justify incidental limitations on the speech.   The government regulation is sufficiently justified when it (1) is within the constitutional power of government (2) furthers an important or substantial governmental interest (3) if the governmental interest is unrelated to suppression of expression (4) the incidental restriction on alleged 1st amendment freedoms is no greater than is essential to the furtherance of the interest (O’Brien test).  In this case, government has substantial constitutional power to raise and support armies and the draft system furthers that interest.  The draft cards further the interest by facilitating communication between registrants and draft boards.  These interests and means used to achieve them are not meant to suppress speech (the speech is not targeted).  There is no alternative means that would better serve this purpose, and the laws are limited entirely to the nonspeech element of the conduct.  Secondly, the Court will not inquire into the purpose of Congress to see if, as O’Brien states, the legislation is really meant to suppress speech.  What motivates one legislator may be different from what motivates another, and all might be motivated by multiple factors, and the Court will not guess what all the motivations are.   
1.  legislative purpose:  the purpose of this law probably was to prevent events like these, but courts are wary of inquiring into legislative purpose:  it can be used either to validate or invalidate a law, and legislatures can always just say different things if they know courts are going to inquire


a.  but note that motive IS required in equal protection analysis

2.  SC has protected symbolic speech:  black armbands in Tinker; students not required to pledge the flag

a.  conduct not prohibited by statute and no legitimate governmental interest

3.  criticism of O’Brien test:  it is toothless and gives too much deference to the government; most agree that at least an intermediate standard of review should be used but this is little more than rational basis; should require actual narrow tailoring (prong #4 is less than narrow tailoring)

a.  the Court has never used it to invalidate laws that incidentally burden expressive conduct; thus it really is a waivable presumption that such laws do not violate the 1st amendment
4.  Harlan concurring:  There are many other ways that O’Brien could have expressed his view.  
C.  Rumsfeld v. FAIR (2006):  The Solomon Amendment, which requires that universities must give military recruiters equal access to students as that given to other recruiters or lose certain federal funds, does NOT violate the universities’ 1st amendment freedoms of speech and association.  Congress has broad authority to raise armies and provide for the common defense (O’Brien prong #1) and thus the equal access requirement could be imposed directly, even without tying it to the funds, so the unconstitutional conditions doctrine (holding unconstitutional a policy that forces a person to choose between constitutional rights and federal funding) is not violated.  The Amendment regulates conduct, not speech.  It does not require the law schools to speak the government’s message.  This is not a case of compelled speech such as cases holding that students do not have to pledge the flag, because the government is not forcing the schools to say anything, only to accommodate the speech of others. Asking a law school to send an email stating that a military recruiter is on campus is not the same as asking a person with religious objections to pledge the flag, and it trivializes that freedom to say that it is.  The military’s message does not interfere with anything the law schools might want to say.  The conduct regulated by the Amendment is NOT inherently expressive.  Combining speech and conduct does not automatically make expressive conduct, or else anything could be made expressive just by talking about it.  Under O’Brien, this neutral regulation promotes a substantial government interest that would be achieved less effectively absent the regulation.  The Amendment also does not infringe on the right of expressive association, as in Dale, because the recruiters are NOT becoming part of the law school.  
1.  the Amendment is not aimed at the content of a school’s recruiting policy but at the result
2.  3 1st amendment issues:

(1) the right not to be compelled to speak 

*Barnette:  Jehovah’s Witnesses cannot be compelled to say Pledge in school

*Wooley:  JW’s cannot be compelled to have state license plate with “Live Free or Die” on it

*in this case, they are NOT required to say anything




(2) test for activity that has communicative elements

*SC says it’s conduct and it satisfies O’Brien

*relies on Albertini, which is slightly different test than O’Brien:  if government’s objectives would be achieved less effectively by another method, then the first method prevails (this is different than no greater than essential); a more deferential test to the government
(3) right of expressive association

*BSA v. Dale:  an organization has a right to define itself by keeping out members that it does not approve of

*SC said that access does not equal association; FAIR is still free to state its disapproval; the military recruiters are not joining the law school, they are only visiting it 

VII.  Public Forum Doctrine
A.  Arkansas Educational Television Commission v. Forbes (1998):  Public broadcasting in general is not subject to the public forum doctrine because it requires journalistic discretion and stations do not, and cannot because of time constraints, have to open themselves up to every third party that wants access.  By its nature, broadcasting must express some views instead of others and must discriminate by content.  To require that would require the courts to have a huge role in what broadcasters decide to air.  A candidate debate, however, is a narrow exception to the rule.  Because the views are those of the candidates, not the broadcaster, and because of the unique role of candidate debates to the electoral process, 1st amendment concerns are implicated.  However, the broadcaster does not have to open up the debate to every candidate who wants to participate.  What is important is that the broadcaster CANNOT include or exclude a candidate on the basis of his or her views.  The debate is a nonpublic forum (see below), which means that the government can exclude a speaker so long as the exclusion is (1) not based on the speaker’s viewpoint and (2) reasonable given the purpose of the property.  In this case, the candidate was excluded because he had generated no appreciable public interest, not because of his views.  This was a reasonable, viewpoint-neutral exercise of journalistic discretion.  

1.  types of forums
a.  traditional public forum:  traditionally open to assembly and debate, such as parks

i.  open for expressive activity regardless of government intent or choice
ii.  subject to time/place/manner regulations but no others

iii.  content-based regulations will be evaluated by strict scrutiny
b.  designated public forum:  created by purposeful governmental action to be available to all groups, such as when a university opens meeting facilities to all student groups


i.  general access for a class of speakers
ii.  content-based regulations will be evaluated by strict scrutiny
c.  nonpublic forum:  government creates selective access for individual speakers
iii.  content-based regulations are allowed and will be evaluated for being reasonable and viewpoint-neutral 
iv.  this is the standard for Forbes
d.  can also be no forum at all

2.  if the station had to include everyone, it probably wouldn’t have the debate at all

3.  Stevens dissent:  AETV is a public broadcaster, which means they have different responsibilities than private broadcasters.  They cannot require prior restraint of a license without giving narrow and objective guidelines as to how the license to speak will be given, and they have not done so in this case.  A state-owned network that is regulating speech in democratic government should not be given deference in this way because to do so invites government censorship and propaganda in a way that private broadcasting does not.  The state needs to set meaningful boundaries in order to justify its decision not to admit a candidate, especially one who actually had garnered significant support in past races (and who even if he got a little bit of the vote might change the election outcome).  They cannot just make wholly subjective decisions.  The criteria must be pre-established in order to ensure fairness to candidates.  In this way, they do not have to admit every candidate to the debate, but the process will ensure candidates are not being excluded for their views.  
a.  A law subjecting the exercise of 1st amendment freedoms to the prior restraint of a license, without narrow, objective, pre-determined and definite standards to guide the licensing authority, is unconstitutional
b.  believes this is a limited public forum

c.  “constitutionalizing the gatekeeper”:  the rationalization CANNOT come after the fact

VIII.  Commercial Speech
A.  commercial speech occupies an intermediate place:  it does not have the full protection of political speech but does not have the total absence of protection like obscenity
B.  Valentine v. Chrestensen (1942):  Commercial speech is totally outside the ambit of the 1st amendment and thus an anti-litter ordinance can be enforced against an exhibitor distributing an advertising handbill.  

1.  comes from context of Lochner:  did not want federal courts interfering with state economic issues; states can regulate advertising however they want

C.  Virginia State Bd. of Pharmacy v. VA Citizens Consumer Council (1976):  A Virginia statute prohibiting pharmacists from advertising the price of prescription drugs violates the 1st amendment.  The free flow of information to consumers so that they can make informed choices is protected by the 1st amendment, even if it is not as highly protected and is more subject to regulation than political speech. 

1.  commercial speech can be regulated more because of its “greater objectivity and hardiness”:  its truth is more easily ascertainable, and because its purpose is to gain a profit it will not be chilled by regulation 
2.  it may also be acceptable to require some information on commercial advertising (i.e., cigarette warning labels)



3.  Mieklejohn view:  information is needed for citizen decision-making



4.  does not reject Valentine entirely:  provides some protection but not the 

same as political speech


5.  does not mention standard of review

D.  Friedman v. Rogers (1977):  A state statute providing that optometry could not be practiced under a trade name is upheld because the trade name, unlike price, has no intrinsic meaning for the consumer.  

E.  Central Hudson Gas & Electric Corp. v. Public Service Comm’n (1980):  Establishes a test for commercial speech: (1) does the commercial speech involve illegal activity or false or misleading conduct? (if so, completely unprotected); (2) is the governmental interest in regulation substantial? (in this case yes, it’s designed to limit use of energy during energy crisis); (3) does regulation directly advance the asserted governmental interest? (in this case yes, it does advance the interest in energy conservation); (4) is government regulation no more extensive than necessary? (in this case yes, it is more extensive than necessary, and because of that the regulation fails).  The ban on all advertising by utilities was more extensive than necessary, so it fails prong 4.  This test is an intermediate standard of review for commercial speech, or a balancing test.

F.  Bd. of Trustees of SUNY v. Fox (1989):  SUNY placed a ban on Tupperware parties on its campuses and Tupperware sued.  The SC upheld the ban in a Scalia opinion that weakens the 4th part of the Central Hudson test:  all that is needed to satisfy the 4th prong is if the regulation at issue is the least severe that will achieve the desired end; must be a “reasonable fit” between the means used and the ends to be secured:  a more deferential standard.
G.  Posadas v. Tourism Co. of Puerto Rico (1986):  A Puerto Rico statute that allows gambling and allows it to be advertised in the mainland US but NOT in PR is constitutional under the Central Hudson test.  The greater includes the lesser:  if PR can ban gambling altogether, then it has wide latitude in regulating its advertising.
H.  44 Liquormart v. Rhode Island (1996):  A state cannot ban truthful advertising of liquor prices everywhere but at the place of sale consistent with the 1st amendment.  This is true despite the fact that the states can, under the 21st amendment, regulate the sale of liquor (greater does NOT include the lesser and 21st does NOT trump the 1st).  A complete speech ban (as opposed to a time/place/manner regulation) based on the content of the advertising requires rigorous review.  Although the state may have a substantial interest in temperance, it has not shown that this regulation has a reasonable fit to meet that end.  A number of non-speech-restrictive measures, such as education programs or increased taxation, could meet the state’s goals without restricting speech.  Posadas erred in holding that the government could choose suppression over a less speech-restrictive policy.  Regulating speech is considered more dangerous than regulating conduct by the 1st amendment, and the fact that a government can suppress conduct does NOT mean that it can suppress speech.  There is no “vice” exception as it would be difficult to define.   

1.  basically uses Central Hudson test but seems to be arguing for strict scrutiny of truthful advertising

2.  O’Connor concurrence:  should use less-strict Central Hudson test and no need to overrule Posadas.  

3.  Hudson test is still the rule; but when the issue is truthful commercial advertising, it’s closer to strict scrutiny than intermediate

IX.  Obscene Speech

A.  not protected; all states have had statutes barring obscenity


1.  question becomes what IS obscenity


B.  History

1.  Regina v. Hicklin (Q.B. 1868):  Test of obscenity is what is obscene to the most susceptible person:  leaves little room for any protection for a great deal of material.  Leads to things not offensive to most people being censored.

2.  Roth v. U.S. (1957):  Test of obscenity is whether to the average person, applying contemporary community standards, the material taken as a whole appeals to the prurient interest.  It also must be clear that the material has no redeeming social importance.  Courts subsequently approached obscenity as a narrow exception:  that it is not intended to censor a great deal of material, only a very small part.  Changes standard from most susceptible person to average person.

3.  Fannie Hill Memoirs case:  for a work to be obscene, must have 3 components:  (1) offensive to the average person (2) patently offensive because it affronts community standards (3) utterly without any redeeming social value.  But, only 3 justices supported this test, which is more libertarian than Roth.

C.  Miller v. California (1973):  Obscene material is unprotected by the 1st amendment.  The Memoirs test of what is obscene is not workable because it requires prosecutors to prove a negative.  Obscenity is work that depicts or describes sexual conduct as defined by applicable state law.  It is limited to works which (1) appeal to the prurient interest in sex (2) portray sexual conduct in a patently offensive way (3) do not have serious literary, artistic, political or scientific value.  The guidelines for the trier of fact are whether the average person applying contemporary community standards would find that the work (1) appeals to the prurient interest and (2) depicts sex in a patently offensive way and (3) is without other value.  Each state must come up with its own guidelines, which can vary by jurisdiction as what is acceptable varies by jurisdiction.  The main idea is that hard-core pornography is not to be tolerated and that jurors will be best-equipped to determine what offends community standards.

1.  To summarize: (1) obscenity is not protected by the 1st amendment (2) obscenity can be regulated by the states without a showing that the material is utterly without redeeming social value (3) obscenity is to be determined by contemporary community standards, not national standards. 

2.  obscenity does NOT include violent or other offensive material

3.  effect of this is to keep most obscenity cases in state courts

4.  states must give examples of what is protected (i.e., medical books) and not protected (see examples in opinion) to give dealers fair notice

5.  this standard is fairly speech-protective

X.  Indecent Speech
A.  FCC v. Pacifica Foundation (1978):  The FCC has the power to regulate speech that is indecent but not obscene.  Indecency is a function of context and cannot be judged in the abstract.  The 1st amendment does not forbid the government from regulating indecent speech in all circumstances.  Broadcasting has been subject to the most regulation under the 1st amendment because of its pervasive presence and its unique accessibility to children.  Thus, the decision by the FCC to ban Carlin’s Filthy Words monologue from being played during the daytime is acceptable under a nuisance rationale:  it may be the right thing in the wrong place.  The holding is narrow, because each broadcast must be considered individually in light of surrounding circumstances.  
1.  channeling concept:  can’t prohibit indecency, but can restrict it by time/place/manner regulations

2.  indecent expression = that which is not obscene but offends

3.  Brennan dissent:  What does not fall into an unprotected category is fully protected, so the monologue is protected.  Listeners who do not want to hear it can turn it off, and those who do want to hear it are entitled to a message that is worthy of full 1st amendment protection.  Parents, not the government, should decide what children listen to.  The public is free to pick and choose what it deems to be offensive; the government should not do it for them.  

4.  contrast:  Dial-A-Porn case:  cannot be banned because there is no “captive audience” problem; listeners need to take active steps to get the information.    






