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I. Introduction to Individual Rights and the Constitution 
A. Amendments

a. 13th Amendment – Abolish Slavery

i. Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.

b. 14th Amendment – Due Process & Equal Protection

i. Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge …
1. the privileges or immunities of citizens of the United States; 
2. nor shall any State deprive any person of life, liberty, or property, without due process of law; 
3. nor deny to any person within its jurisdiction the equal protection of the laws.
B. Theories of Constitutional Interpretation

a. Generally

i. We debate these theories because they define how many rights we have

1. If a broad interpretation – more rights

2. If a narrow interpretation – less rights

ii. When you choose your theory of interpretation, you prefigure the scope and it will tell you what’s important – the stakes are high

iii. We like to think that the constitution is interpreted by principle and not politics

1. It’s supposed to endure, should be above the fray of politics

b. Originalism

i. Definition ( Looks to what the framers had in mind (intent) when they wrote the constitution
ii. Soft v. Hard Originalism

1. Soft: What would the framers say now?

2. Hard: Textualists – don’t stray from original meaning

iii. Example – Public Education

1. Hard – not mentioned explicitly in the Constitution

2. Soft – Constitution talks about equality, can be applied to public schools

iv. Problems

1. May be difficult to determine original intent

2. Could reach a level of extraction where our comfort level diminishes

3. Doubt that such an old document should bind future generations

c. Moral Arguments / Dworkin
i. Originalism must be rejected because it doesn’t “fit” our tradition and does not “justify” it
ii. Judges must use expansive protection of human rights.

iii. Use “best constructive account” of existing legal materials by putting constitutional text in best possible light
iv. Problems

1. Ambiguity – if Constitution is forever evolving, what are the limitations?
2. Life cycle on morals and values, how and when do we abandon them?

3. Why should any judge be able to impose morality on people via the Constitution
d. Natural Law / Natural Rights
i. There is a higher law that everyone understands, unwritten code judges should know
ii. Problem

1. No single, moral, correct reading of the constitution

2. Who decides?
e. Representation-Reinforcement
i. We should all be soft originalists when it’s relatively unambiguous

ii. This should enhance democratic values and representation

iii. Problems

1. Who decides?
2. How representative should the US be?

3. Several issues don’t fit into this scheme (abortion)
II. Equality and the Constitution 
A. Slavery and Segregation: The Origins of Equal Protection
a. State v. Post (SC of NJ – 1845) – Is slavery legal in NJ?
i. Facts

1. Statute in NJ saying that slaves born after 1804 are free; Slavery intended to die out

2. State constitution declared all men to be free and equal

3. Problem – federal government still recognizes slavery

ii. Court

1. Should not look to morality

a. “judges must be more than men”

2. no legal argument against slavery

3. Yes ( slavery is legal b/c otherwise law would be more clear
iii. Notes
1. Judge could have used different method of constitutional interpretation

b. Dred Scott v. Sanford (1857) – Standing / Legality of Missouri Compromise
i. Facts

1. Scott is a slave who was once living in free territory
2. He moved back to Missouri, a slavery state

ii. Court

1. He does not have standing to sue b/c not a citizen of any state b/c he is property
2. Struck down the Missouri Compromise which said some states could be slave free
iii. Notes
1. Court attempted to solve complicated political issue
2. By constitutional-izing the issue it took the problem away from politics

a. What were the implications of this?

i. No way out of the slavery question via politics

ii. Created radicalism – fueled the civil war because people knew they couldn’t count on the legal process to achieve their outcomes
3. Poster child for judicial activism

4. Problems (from book)

a. Court unnecessarily and unwisely reached out to decide an issue not properly presented

b. Court’s decision is racist in its premise and morally obtuse in its result

c. Court unwisely assumed that it could finally resolve a divise political issue by taking it “out of politics”

d. Problem was not that court attempted to impose a solution but that it attempted to impose the wrong solution

c. Slaughter-House Cases (1873) – 1st post-reconstruction case to address 13-15th Amendments
i. Facts

1. One slaughter house in NOLA had a monopoly

2. No others could slaughter animals

ii. Court

1. 13th Amendment (anti-slavery)

a. Former confederates cannot enjoy protections meant to cover former slaves
b. Should only be read broadly when protecting former slaves & not be race-based

2. 14th Amendment

a. Privileges/immunities clause not violated b/c only affects rights of US citizenship and not state citizenship
i. P & I clause dead now – destroyed natural home for judicial rights
ii. Textual approach b/c says “of the united states”

b. Due process clause not violated b/c didn’t protect the right to “practice a trade”

i. Looked at history and context of the clause

ii. Not good law anymore

c. Equal protection clause not violated b/c not meant to protect ex-slaves

i. Soft originalism

ii. Not good law anymore

iii. Notes

1. Main Holding
a. The framers did not intend to transfer general responsibility for protection of civil rights from states to the federal government.  

b. Thus, the privileges and immunities clause did not provide general federal protection for citizens against state regulation.

2. Good, Bad & the Ugly

a. Good ( acknowledges primary purpose of providing protection and equality

b. Bad ( Court quickly forgets this and leaves it to states. Undoes good done by Congress and Exec branch.
c. Ugly ( Its narrow reading of P&I destroys the most natural home for judicially enforced fundamental rights.  Judges have to find other Const provisions to provide these protections (Equal Protection Clause).
3. Suggests a two-tiered approach to the fourteenth amendment: 

a. When the rights of newly freed slaves are at stake

i. Must be read expansively to provide comprehensive federal protection.  

b. But when racial discrimination is not at issue

i. the protections of federal citizenship are narrower, and a state resident’s primary recourse for protection of his rights remains to his own state government. 

d. The Civil Rights Cases

i. Facts

1. Civil Rights Act of 1875 

a. secured the equal enjoyment of Inns and other public accommodations

b. provide for civil damages if there was discrimination in these places 

c. established the right of blacks to serve as jurors.  

d. It protected political (juror) and social rights (social accommodations)
ii. Court

1. Holding – CRA is invalid
a. Court says “running slavery argument into the ground”

b. 13th amendment didn’t give congressional authority to regulate social lives 

c. No state action and 14th amend. only protects against state actions, not private discrimination
e. Plessy v. Ferguson (1896) – Separate is Constitutional
i. Facts

1. Plessy is 1/8th black, 7/8ths white

2. Prosecuted criminally for sitting in a white railroad train car

3. “Equal but separate” policy

ii. Court (Brown) – soft originalism
1. 14th Amendment ONLY applies to political inequality and not to social inequality

a. Political rights –  sit on jury, own property, sign contracts, etc.
b. Social rights – equal access to public accommodations, integrated schools

c. ** 14th am. Not meant to reach social rights

2. Ordinance isn’t discrimination but is a “distinction” that applies equally to blacks/whites

3. Court says it must be “reasonable”

a. Established through customs, traditions w/ regard to comfort, preservation  of peace and social order

b. This is a reasonable race distinction

iii. Notes

1. Dissent (Harlan) ( we should have a color blind constitution

f. Brown v. Board of Ed. (1954 – Brown 1) – Separate Facilities are Inherently Unequal
i. Facts
1. Court had backed itself into a corner w/ other cases by trying to maintain a separate but equal system but can’t produce equality in dual system

2. Black children sought admission to non-segregated public schools

ii. Court (Warren)

1. Expansive reading of individual rights protections – paradigm shift / new approach
a. Shift to group based constitution right

b. Interprets equal protection clause in modern day circumstances, not as it was intended at time of enactment

2. Narrow holding

a. Just about public education
iii. Notes

1. Equal protection clause now rooted in “common sense”

2. Didn’t overrule Plessy (Gale did)
3. Strange rationale based on psychological well-being of children

4. Court’s justifications (p. 467)

g. Brown v. Board of Ed. (1955 – Brown 2) – Remand Enforcement Measures to District Courts
i. Facts ( Matter of relief for Brown 1
ii. Court

1. Remand to courts to desegregate

2. B/C of proximity to local conditions and the possible need for further hearings
i.  “as soon as practicable on a nondiscriminatory basis”

ii. May take public interest into account

iii. Must make “prompt and reasonable start”
iii. Notes

1. Court didn’t think states were ready

2. Actual Brown plaintiffs never attended desegregated schools

a. Tells us these aren’t individual rights

3. Criticisms

a. If segregation is unconstitutional, the court cannot legitimately tolerate continued segregation
b. Needlessly encouraged white resistance to desegregation by failing to demand an immediate remedy

c. Overstated administrative difficulties of desegregation

d. Acted unwisely in remitting task of enforcement to lower courts

4. But

a. Flexibility allowed for success (p. 479)

h. Post-Brown & The De Jure/ De Facto Distinction and Limits on the Constitution’s Remedial Power
i. Green v. County Sch. Bd. (1968)

1. Freedom of choice, providing students with the option to choose where they could attend is not enough
2. Mandates unitary system – group rights not individual rights – structural remedy
ii. Swann v. Charlotte-Mecklenburg (1971) – busing system
1. Constitutional command doesn’t mean that every school in every community must always reflect the racial composition of the school system as a whole

2. 3 principles to guide school desegregation

a. Unconstitutional to purposely manipulate school’s racial composition

b. Scope of judicial power limited by scope of constitutional violation

c. Once school has “unitary” status, judicial intervention should cease

iii. Definitions

1. De Jure ( required by law
2. De Facto ( what happens in fact although not required by law
iv. Milliken v. Bradley (1974) – Interdistrict relief not permitted
1. Courts lack power to impose interdistrict desegregation

a. Unless there is an interdistrict violation or effects

B. Rational Basis Review
a. Equal protection clause now a major doctrinal tool for analyzing controversies unrelated to race

i. Claims involve a challenge to laws that allocate benefits or impose burdens on a defined class of individuals

1. When government draws line between favored and disfavored groups in an impermissible place

b. Real question – deciding if challenged classification is permitted

i. Three basic questions

1. How has the govt defines the group being benefited or burdened? (the means)

2. What is the goal the govt is pursuing? (the ends)

3. Is there a sufficient connection between the means and the ends? (fit/nexus)

ii. SC analyzes these questions on levels of tiers of scrutiny

c. Rational basis review – lowest level of scrutiny

i. Means/End analysis 
1. must be rationally related to some government objective
2. look at stated purpose and not beyond
ii. NYC Transit Auth. v. Beazer (1979) – can employer discriminate on methadone use?

1. Facts ( Employer wouldn’t hire methadone users, thought it unsafe

2. Court (Stevens)

a. Holding – does not violate equal protection clause b/c 
i. not “a class of persons characterized by some unpopular trait or affiliation”
ii. NYC had reason – safety and reliability
b. When there are rules that treat people differently that don’t trigger concerns about majoritarian bias then the court should not interfere
i. “Legislative classifications are valid unless there is NO RATIONAL relationship to the State’s objective”
1. Means must be rationally related to the objective (ends)

3. Notes

a. Policy is both under and over inclusive but it’s not irrational
b. What about the fact that most methadone users are minorities and are poor?  No – Connection is too attenuated
iii. Railway Express Agency v. NY (1949) – ads on trucks

1. Facts ( NY regulation that didn’t let advertisements on vehicles unless it was already being used for something.  Couldn’t be for advertisement sake alone – no mobile billboards
2. Court ( Constitutionally permissible

a. Ban is rationally related to the ends: reduces distractions & traffic

b. Doesn’t look into motives, just takes reasoning on face value

i. b/c class not sufficiently race-like

iv. Minn. v. Clover Leaf Creamery Co. (1981) – milk bottles
1. Facts ( Banned the sale of milk in plastic, nonreturnable/nonrefillable containers

2. Court ( Constitutionally permitted;  Environmental reasoning valid

a. States not required to provide empirical evidence for classification

b. States should have a legitimate stated purpose

c. It will not question these purposes in economic distinctions
v. Williamson v. Lee Optical (1955)
1. Facts ( The state prevents anyone who is not licensed as an optometrist or ophthalmologist to fit lenses or duplicate or replace lenses into frames except on a written prescription of an ophthalmologist or optometrist
2. Court ( Constitutionally valid; give greater market share to opticians
d. Rational basis review + bite
i. Look beyond stated purpose (or that asserted as government interest) and try to define the actual, underlying motive and determine if that constitutes a legitimate government purpose

1. City of Cleburne, Moreno

ii. What triggers this?

1. When requirement doesn’t have anything to do with stated goal

a. Moreno

2. When groups are race-like (i.e. share immutable characteristic)

a. Moreno (mentally disabled), Romer (gays), age

b. Where to draw the line?  Unknown.

i. Kids born out of wedlock? Poor people?

3. The area in which the regulation is taking place

iii. US Dept. of Agriculture v. Moreno (1973)

1. Facts ( Excluded from participation in the food stamp program any household containing an individual who was unrelated to any other member of the household

2. Court ( Provision is unconstitutional b/c

a. Purpose of food stamps = nutrition and increase agriculture economies

i. Extra requirement doesn’t have anything to do with the goal

3. Notes

a. Provision actually was meant to be anti-hippie/communes

iv. City of Cleburne v. Cleburne Living Ctr. (1985) – mentally retarded
1. Facts ( City allowed a variety of structures to be built on certain plot of land but specifically excluded certain structures – group homes for mentally retarded, insane or drug addicts. Then, special permit required.
2. Court (White)

a. Government did NOT have a legitimate government objective

i. High school nearby, structure on flood plain/unsafe

b. Based on irrational prejudice against mentally retarded

i. Looks at majoritarian bias – pierces the veil

1. Court is willing to look beyond the stated purpose to find that the motives are illegitimate – this is RATIONAL BASIS + BITE

ii. “discrimination is at the heart of the city’s decision”

v. Romer v. Evans (1996) – gays and lesbians
1. Facts ( Legislation banned ability to promulgate gay protections in Colorado

2. Court ( Ban is too broad and undifferentiated disability on a single group

a. Court pieces the veil – this law in CO was motivated by sheer animus against gay people (i.e. rational basis + bite)

b. Looks like race, i.e. somewhat immutable

3. Dissent (Scalia) ( morals; govt under no obligation to protect lifestyle choice

e. Measurement of Equality

i. May be measured with respect to formal treatment – same selection regime

ii. May be measured with respect to outcomes – same level of benefit achieved

iii. The trick to achieving Const permissible treatment is to figure out which differences and which similarities are relevant as a Const battle.

f. Underinclusion v. Overinclusion

i. Not a problem under rational basis review

ii. Overinclusion

1. Beazer – some methadone workers will be safe/efficient workers

a. Should strike balance

i. Weigh the importance of safety against the importance of employment and then discount each side of the equation by the risk of error

iii. Underinclusion

1. Beazer – does not include recovering alcoholics, mental patients, diabetics, etc.

iv. Difficult to write legislation that is neither
v. Both are constitutionally questionable under heightened scrutiny
vi. Employment

1. Involves discretionary decisions, thus okay to treat people differently

C. Strict Scrutiny and the Problem of Race 
a. Overview

i. Definition

1. Requires compelling government objective being sought + narrowly tailored
ii. Best case for heightened review is for classifications based on race
iii. Disparate impact NOT PROTECTED (Washington v. Davis)

1. Need to prove

a. Discriminatory intent or purpose AND

b. Discriminatory effects

2. Civil Rights Act provides some disparate impact relief
a. Overlap here

iv. Ask ( Does it constitute a racial classification?
1. Yes

a. If explicitly draws on racial lines OR motivated by a racial purpose

i. Strict scrutiny analysis

1. Only showing of narrow tailoring + overriding governmental interest can overcome the inference that the classification was motivated by a desire to harm the minority

a. No bright line rule for narrow tailoring

ii. Court will probably invalidate it

2. No

a. If classification is non-race specific

i. Rational basis review despite disparate impact on monitory group

ii. Court will probably uphold it

3. Mixed Motives (Arlington Heights ( example – town doesn’t want minorities or poor people (not a protected class))
a. Still have to show direct proof but where the motive is mixed 

i. you can show direct proof of both AND 

ii. then burden shifts ( defense must show that outcome would have been the same

b. Exception – History and Effects…
i. Sometimes a combination of history as well as effects can be enough to create an inference of bad intentions or discriminatory purpose.  Exactly when combo is right and Court will infer this is unclear.

1. Example - Rogers v. Lodge (voting context)
2. NOT in criminal justice context

b. Origins & Rationale for Heightened Scrutiny in Race-Specific Classifications

i. Strauder v. WV (1880) – Jury Selection
1. Facts ( Strauder is a black man convicted of murder before all white jury. WV statute that limits jury service to all white men 21 and older.
2. Court ( Unconstitutional
a. Denied the defendant equal protection of the laws

b. Broad, but purposeful reading of the EP Clause

i. Says was meant to give special protection to blacks

c. Group is singled out and denied a right of citizenship

i. Jury service, voting are significant rights

ii. Korematsu v. US (1944) – Japanese Internment
1. Facts ( Japanese put in internment camps or ordered to obey curfew.  Plaintiff is convicted and tried for violating an executive order to vacate his home
2. Court ( Constitutional
a. “All legal restrictions which curtail the civil rights of a single racial group are immediately suspect”

b. Constitutionally valid policy even with elevated scrutiny
i. Racial classifications are bad but if you have a really good reason it can trump the skepticism 

1. Here it was because of military necessity

3. Notes

a. If there are over inclusively problems (loyal Japanese being swept up) BUT there’s also underinclusivity problems (not Germans or Italians)
i. How would you gauge the court’s decision with this in mind?

1. These policies are okay as long as there is a good enough reason
iii. Loving v. Virginia (1967) – 1st case to articulate different standard of review
1. Facts ( Virginia had statute to prevent interracial marriages to preserve “racial integrity” and prevent “corruption of blood” and creation of “mongrel breed of citizens”
2. Court ( Unconstitutional

a. Violates central meaning of equal protection clause

b. No legitimate purpose for this regulation (i.e. white supremacy not legit)
iv. Palmore v. Sidoti (1984) – child custody
1. Facts ( Mom awarded custody in divorce. Mom remarries a black man and court awards custody to father now.
2. Court ( Unconstitutional
a. Here, court identifies compelling objective and narrowly tailored means BUT Court unanimously reject argument that this case meets strict scrutiny
i. Why? Because custody decisions cannot give effect to private biases.  The custody decision disfavors racial minorities with respect to perpetuating majority bias.

v. Hunter v. Erickson (1969) – housing
1. Facts

a. Akron, Ohio passed fair housing ordinance that prohibited racial discrimination in real estate transactions

b. Then amendment passed that ordinances regulating real estate transactions “on the basis of race, color, religion, national origin, or ancestry” had to be approved by the voters before taking effect

2. Court ( Unconstitutional

a. Amendment served no compelling government purpose

b. Problem is manipulation of democratic process to create special barriers to enact legislation designed to disfavor minorities. Here, there was express racial classification
c. Facially Nonracial Classifications that Disadvantage Racial Minorities
i. Washington v. Davis (1976) – Disparate Impact NOT protected – INTENT + PURPOSE REQUIRED
1. Facts
a. Plaintiff’s challenge test that is given to police officers to get job.  Claim not reliable predictor of job performance and more importantly that because that test was challenging on some level to blacks, who did not pass at same level as white, was racially discriminatory
2. Court ( Constitutionally Valid

a. The requirement to become a police officer was not done to purposely exclude blacks; no invidious intention.  
b. Effects are not enough. In order to trigger strict scrutiny P has to provide proof of discriminatory purpose/intent AND effect
i. Constitution does NOT protect against disparate impact
3. Notes

a. If disparate impact were unconstitutional – lots of legislation would be unconstitutional because of all the inequality out there.

b. Laws treat people differently / unequal all the time. Inequality exists.

ii. Mixed Motives
1. Arlington Heights v. Metropolitan Housing Development Corp. (1977)

a. Facts

i. Development company applies for permit to rezone to permit construction of lower income housing.  

ii. Denied permit, sues on constitutional grounds arguing that 

1. village’s decision to refuse to rezone was a racially motivated discriminatory decision (b/c race often correlated with class)

b. Court ( Constitutionally permissible

i. Need DIRECT proof of illicit purpose if mixed motives
ii. Some argue that should look at  natural and probable consequences to determine purpose

1. Court rejects – too close to an effects test

2. Rodgers v. Lodge (1982)
a. Facts

i. Black constituents challenge at large election. 

ii. Problem is that no black members have been elected to county board of commissioners despite fact that majority of county’s residents are black.
b. Court ( Unconstitutional
i. Not set up on purpose to disadvantage minorities

ii. BUT – finds country had retained structure for illicit purposes

1. Purpose was not constitutional when enacted

2. But WAS after they retained it

c. Note

i. Softening of Washington v. Davis standard of direct proof, at least in voting context

d. Note on Distinctive Problems in the Administration of Criminal Justice

i. McCleskey v. Kemp (1987)
1. Facts

a. Black man convicted for murdering white police officer and sentenced to death. He claims the capital sentencing scheme is racially motivated. Cites Baldus study that concludes that capital convictions decisions are motivated by race.

2. Court ( Constitutionally valid

a. Concedes that the stats from study do show blacks are disproportionately executed BUT insufficient to surmount the burden of proof from Washington v. Davis
b. Discriminatory purpose requires that the action be taken BECAUSE of, not merely in spite of, its effects of a particular class
i. Legislature would have had to have enacted capital sentencing because of its disparate impact on blacks
ii. Did not prove discrimination on individual basis

c. Holding ( Need DIRECT evidence of racial animus, strong inference not enough
e. Race-Specific Classifications Designed to Benefit Racial Minorities (Affirmative Action)
i. Overview

1. Typical justifications for AA
a. remedying prior discrimination

i. Should we focus on past PUBLIC discrimination or PRIVATE discrimination?  Which one probably more problematic?

b. to enhance diversity (Bollinger factors)
i. Allows critical mass of minority students to matriculate which promotes cross-racial understanding, breaks down stereotypes, etc.

ii. Makes for better workers and citizens

1. But who does this benefit accrue? Employers, military.

iii. Desperate need to promote leaders with diversity (need to have pathways open to all in order to legitimize those who become leaders in the eyes of all)
2. Strict Scrutiny also applies here for RACE (Crosen)
a. Notice how the court is shifting its focus from group-based protections to individual-based rights protections
b. Also touches upon the kinds of justifications for compelling interests that a court will accept from the state when evaluating whether AA program can exist

i. Cannot be used to remedy societal discrimination

ii. Can it be used to remedy systematic private discrimination? Seems no

iii. Must also be narrowly tailored + compelling interest
c. Direct proof always best (Washington v. Davis)

i. But this is a high burden

d. AA must be for SPECIFIC PAST WRONGS

e. Quotas fail

i. Because they are not narrowly tailored

3. AA for women gets intermediate Scrutiny

a. Thus easier to make programs for them

ii. AA in Contracts with Government

1. City of Richmond v. Croson (1989)
a. Facts

i. Richmond city council must award 30% of subcontracts to minority business enterprises (MBE)
b. Court ( Unconstitutional

i. Applies strict scrutiny (for all racial classifications used by state gov’t regardless of which races are benefited and which ones are harmed)
1. No compelling objective by city

2. Not narrowly tailored

ii. There is NO right to AA

2. Adarabd Constructors, Inc. v. Pena (1995)
a. Facts

i. P submitted a low bid but wasn’t given the job, sues

ii. Argues that the policy that prefers minority violated the 5th amendment
b. Court (Unconstitutional
i. Not narrowly tailored + does not further compelling govt interest

ii. ALL levels of government (fed/state/local) who participate in AA programs must be evaluated on strict scrutiny basis
iii. Holding ( AA only okay to remedy specific policy
iii. AA in Public Education

1. Grutter v. Bollinger (2003)
a. Facts
i. UM law school had AA policy.  White resident of MI who was rejected brought suit, claiming that she had not been admitted b/c law school relied on race.

b. Court ( Constitutionally valid
i. Diversity is a compelling govt interest – all students benefit + deference to UM

ii. Holding ( You CAN use AA but you have to use “special care” to do it

1. No quotas, undefined boost okay
2. Gratz v. Bollinger (2003)
a. Facts
i. Admissions to the undergrad UM on a point system. Bonus 20 points if you are a minority.

b. Court ( Unconstitutional

i. Point system automatically gave 20 points to applicants and it had the effect of making it decisive

ii. Not narrowly tailored

iv. Note on Race Specific Voting Districts

1. sometimes governments will draw districts so minorities can be the majority

2. think about this as AA in voting – trying to get a particular outcome this way

3. SCOTUS (4 major cases)
a. Must meet strict scrutiny

i. But may not be as strict as we have seen in other contexts

b. Violation occurs when race is the predominant factor in drawing legislative districts

i. Examples

1. Shaw v. Reno – “dumbbell district”, bizarre shape

2. Circumstances, events, that state has relied upon race in substantial disregard for custom districting practices

3. Direct evidence that race predominate factor (J. Kennedy, Miller v. Johnson)

a. State did not take usual patterns for districting

c. The bigger the group injury the greater the injury

4. Race v. Cayetano (2000) – Indigenous Peoples
a. Facts ( Voter statute that limits voting to native Hawaiians or those of Hawaiian descent to certain elected official
b. Court ( Unconstitutional

i. Tribes are federally recognized, Hawaii is just a state

v. Synthesis of Brown and AA

1. What is relationship b/w Brown (movement to desegregate) and AA?

a. AA was to promote the aspirations of Brown. 
b. To promote and integrate formally oppressed population.
2. Parents Involved in Comm. Schools v. Seattle School Dist (2007)
a. Facts

i. two school districts who wanted to ensure that each school within their district was racially balanced

1. 10 high schools in the district and some are better than others
ii. School assignments after a certain point were made on the basis of race, could rank schools
iii. Students could ask for transfers but not if there was no space or if it would destroy racial balance
b. Court ( Unconstitutional
i. NOT a compelling government interest

1. racial balancing fails in absence of a specific finding of de jure segregation
ii. NOT narrowly tailored either
D. Equal Protection: Intermediate Scrutiny and the Problem of Gender 
a. Early cases

i. Generally
1. Concerned with delicacy of woman, protective of them / paternalistic

2. Thought that men would take care of women in private sector

ii. Bradwell v. Illinois – upheld denying a woman the right to practice law
iii. Minor v. Happersett – said women were “persons” but could not vote

iv. Muller v. Oregon – women could only work 10 hours a day

b. Road to Intermediate Scrutiny

i. Reed v. Reed (1971) – 1st case to invalidate gender classification under the EPC
1. Facts

a. Idaho’s law governing estates of persons who had died w/o a will which established a hierarchy of classes of persons eligible for appointment as administrators
b. Provided that “of several persons claiming and equally entitled to administer, males must be preferred to females”

2. Court ( Unconstitutional per equal protection clause
a. “very kind of arbitrary legislative choice forbidden by the EPC”
b. Court just uses rational basis review here

ii. Frontiero v. Richardson (1973) – intermediate review arrives / expansion of Reed
1. Facts

a. Federal law says male member of the uniformed armed services could automatically claim his spouse as a dependent & get larger housing allowance / medical benefits

b. BUT females could only do so if she demonstrated that her spouse was in fact dependent on her for over half his support
2. Court (Unconstitutional
a. Violated equal protection component of the 5th amendment’s DP clause

b. Gender classifications like race merit “close scrutiny” (immutable characteristics) and are inherently suspect
iii. Confusion ensures

1. Kahn v. Shevin (1974) ( Court upheld statute providing for a property tax exemption for widows but not for widowers. Thought is women more financially needy.
2. Geduldig v. Aiello (1974) ( rejected an attack on CA’s disability insurance program that excludes pregnancy-related disabilities from coverage. Only exempts category of illness.
iv. Craig v. Boren (1976) – solidified INTERMEDIATE SCRUTINY
1. Facts ( OK statute prohibits the sale of beer to males under the age of 21 and females under the age of 18
2. Court ( Unconstitutional
a. Not substantially related to an important government objective 
i. Intermediate scrutiny should be applied

3. Note ( court never explains why heightened scrutiny is necessary
c. Archaic and Overbroad Generalizations versus “Real” Differences

i. US v. Virginia (1996)
1. Facts

a. Virginia Military Institute (VMI) was single-sex public school for men to prepare them to be “citizen-soldiers.” Women excluded. Lawsuit in 1990.
b. Parallel institute created – VA women’s Institute for leadership (VWIL)

2. Court ( Unconstitutional per EPC
a. those seeking to defend a gender-based government action must demonstrate an "exceedingly persuasive justification" for that action
b. Virginia's arguments for keeping the females out were unpersuasive
c. VWIL unequal to VMI – not as rigorous

ii. Short mentions w/ real differences
1. Rostker v. Goldberg (1981) ( Upheld male only draft (real difference)

a. Based on exclusion of women from combat

b. Would this still be upheld today?
2. Michael M. v. Sonoma County Sup. Court (1981) ( Upheld statutory rape statute
a. Which said that statutory rape is sex with a female minor
iii. Nguyen v. INS (2001) (Real Difference)
1. Facts
a. 22 year old Vietnamese man LPR convicted crime of moral turpitude / felony – set up for deportation.  While pending, his father attempted to make him USC through parentage.

b. child born abroad to unmarried parents automatically get USC if the child’s mother is USC who had been living in US at some point for a year.

i. BUT not when father is a USC – need “clear and convincing evidence”

1. Can only apply if you are 18 or younger
2. Court ( Constitutionally valid
a. Mother is always present at the birth, takes into account biological differences
b. Mother is tied to child at birth with meaningful relationship. There is at least an opportunity here to bond which the father does not have.
iv. Califano v. Goldfarb (1977)

1. Facts

a. Allowed widows (female) to recover from their deceased spouses pension plans based on the earnings of dead husband. Male widowers could only do so if he had been receiving ½ of his support from her.
2. Courts ( Unconstitutional
a. Discriminated against families where female is a wage earner. 

b. Punished both sexes: Presumably punishes men for their reliance on their wives. Discriminated against the wage earner, which is women
v. California v. Webster (1977)
1. Facts
a. SSA provision on how to pay out benefits.  They were calculated based on average monthly wages (function of salary).  
b. In this case, women could exclude some of those low paying salary years so that their average monthly take home would be increased because cutting out lower numbers.  The effect was to boost the average salary of a female retiree.
2. Court ( constitutionally valid
a. Works directly to remedy effects of past discrimination

b. Not a product of overgeneralization about status of women – no stereotyping
3. Note: AA
a. AA for women more likely to be upheld

E. Sexual Orientation 
a. Generally

i. How to determine sexual orientation?

1. Self-identification (because there is no immutable characteristic)

ii. Sometimes people say this is relevant

iii. Is it a suspect class?

1. Discrete, insular minority

2. Discriminated against

3. Immutable characteristic

4. Don’t have political power
b. Romer v. Evans (1996) (Rational Basis Review + BITE)
i. Facts ( Legislation banned ability to promulgate gay protections in Colorado

ii. Court ( Ban is too broad and undifferentiated disability on a single group

1. Court pieces the veil – this law in CO was motivated by sheer animus against gay people (i.e. rational basis + bite)

a. Not within constitutional tradition to enact laws like this

2. Looks like race, i.e. somewhat immutable

3. Everyone is entitled to non-discrimination

a. Here gays/lesbians being treated differently than the baseline standard
iii. Dissent (Scalia) ( morals; govt under no obligation to protect lifestyle choice
1. Compares to murder, polygamy, etc.

F. Other Candidates for Heightened Scrutiny 
a. Alienage (not immutable)
i. Generally

1. Unlike race or gender alienage is not involuntary or immutable

a. They CHOOSE to come to the US and then can CHOOSE to become citizens

2. What about undocumented aliens?

a. They did choose to come to the US but they cannot choose to become citizens

b. But they are NOT treated as a suspect class not even in the way that documented aliens are

i. Why not when their status looks more like race/gender?

1. Because their group is defined by illegal conduct
3. What sorts of classifications of aliens are going to be forbidden?

a. Only things regarding economic, non-political benefits
i. Need to maintain livelihood

4. Federal preemption issue – feds thought to know what’s best on this

ii. Sugarman v. Dougall (1973) – when context irrelevant, discrimination not permitted
1. Facts

a. NY statute excluded aliens from all govt civil service positions filled by competitive examination.
2. Court ( Unconstitutional
a. Statute is not narrowly confined or precise in its application
b. Heighted scrutiny applied (but hard to know what level)

i. Why? Discrete and insular group, prone to discrimination, cannot participate in politics to protect themselves
3. Note
a. Alienage discrimination unconstitutional but only in the contexts where alienage should be irrelevant
b. Heightened scrutiny DOES NOT APPLY TO ALL classifications that apply to aliens

i. Court says scrutiny will not be so demanding when we deal with matters firmly resting within a state’s prerogative.
iii. Educational Rights

1. Nyquist v. Mauclet (1977) ( NY can’t deny financial aid to noncitizen students who has neither applied for citizenship nor had affirmed their intent to apply as soon as they became eligible

2. Plyer v. Doe (1982) ( Texas cannot have a policy refusing to provide free public education to illegally present alien children

iv. Cabell v. Chavez-Salido (1982)

1. Upheld citizenship requirement for probation officers

2. 2 pronged test

a. The specificity of the classification will be examined: a classification that is substantially overinclusive or underinclusive tends to undercut the governmental claim that the classification serves legitimate political ends

b. Even if the classification is sufficiently tailored, it may be applied in the particular case only to “persons holding state elective or important nonelective, executive, legislative positions”

v. Federal Preemption cases

1. Hampton v. Mow Sun Wong (1976) ( invalidated civil service commission policy excluding aliens from most civil service jobs

2. Matthew v. Diaz (1976) ( upheld federal statute limiting participation in a federal medical insurance program to citizens and aliens who had been in US continuously for 5+ years and were LPRs

b. Wealth Classifications (not immutable)
i. Poor people are not a protected class – they do not get heightened scrutiny

1. Only rational basis review or maybe rational basis review plus bite
2. Rejection of the idea that “financial need alone identities a suspect class for purposes of the equal protection clause”

ii. Hypotheticals

1. Municipally owned swimming pool.  Fee for using the pool if $1500/year. Does that deny equal protections to families who are too poor to pay?  Probably not…

2. But suppose the statute oppressed anyone who didn’t earn $150k/year from using the pool.  Denial of equal protection?  Maybe…

iii. Usually rights emerge here if they relate to life, liberty or property

iv. If you strike down an exclusion of poor people = saying that poor people have right to something

1. Griffin v. Illinois (1956)(  states cannot to charge indigents for court transcripts for indigents appealing criminal convictions, basically saying they have a right to them

2. Douglas v. California (1963) ( states must provide indigents with counsel on a first appeal of right to challenge a criminal conviction
a. Mitigate effects of private market

3. Harper v. Virginia Board of Elections (1966) ( Cannot charge poll tax, presumably means poor people  have right to vote

a. Strikes down poll tax for people who can afford to pay it as well

v. No discrimination…

1. MLB v. SLJ (1996) ( requirement for poor to pay record preparation fees before appealing upheld even though disproportionate impact (Davis standard)
2. San Antonio School Dist. v. Rodriguez (1973) ( School raised money from property taxes No discrimination to poor on rational basis review. No absolute deprivation.  EPC does not require perfect equality in schooling.
c. Other Disadvantaged Groups
i. City of Cleburne v. Cleburne Living Ctr. (1985) – mentally retarded
1. Facts ( City allowed a variety of structures to be built on certain plot of land but specifically excluded certain structures – group homes for mentally retarded, insane or drug addicts. Then, special permit required.
2. Court  ( Unconstitutional

a. Government did NOT have a legitimate government objective

i. High school nearby, structure on flood plain/unsafe

b. Based on irrational prejudice against mentally retarded

i. Looks at majoritarian bias – pierces the veil

1. Court is willing to look beyond the stated purpose to find that the motives are illegitimate – this is RATIONAL BASIS + BITE

ii. “discrimination is at the heart of the city’s decisions
ii. Important analysis of Cleburne
1. Why doesn’t the court apply heightened scrutiny? They seem to fit a suspect class

a. If we declare suspect class then get heightened scrutiny across the board and in some cases legislation that classifies mentally retarded makes sense
iii. What purpose does designating a suspect class serve?

1. Good part – now it shifts burden to state to justify why it’s using the classification

2. Bad part – creates burden on legislatures to actually try to do things that help members of suspect classes (affirmative action for mentally retarded)

iv. Following Cleyburne, Court routinely denies suspect class to various groups – non-marital children, elderly
G. The Fundamental Interests Prong of Equal Protection Analysis 
a. Origins
i. New rule here ( laws that distribute interests unequally. FUNDAMENTAL INTEREST PRONG.
1. Things the Court deems to be so fundamental that legislation that infringes on that interest, it triggers strict scrutiny

2. Fundamental interests have to be protected equally
a. not that the Constitution provides but rather rights that the states give and that the federal government must protect on an equal protection basis
ii. Skinner v. Oklahoma (1942) – Right to Procreate / Have Offspring
1. Facts

a. OK has statute that allows for summarily sterilization for certain habitual offenders.

2. Court ( Unconstitutional

a. Right to procreate is a fundamental human right

b. When state classifies in a way that denies so fundamental an interest as procreation, strict scrutiny is essential
b. The Right to Vote 

i. Why a fundamental interest?

1. Idea is cannot be left to process itself 

2. Representation reinforcement model

3. Voting is not supposed to be fundamental in the constitution it should be based on the fact that it’s rooted as a fundamental element of democracy
ii. Denial of the Right to Vote

1. Harper v. VA Board of Ed. (1966) – poll taxes are irrelevant for voting
a. Facts

i. Virginia had a poll tax

b. Court ( Unconstitutional

i. Voting is fundamental so strict scrutiny applies

ii. Poll tax cannot stand because it’s about wealth and ability to pay poll tax is not a relevant qualification to vote
2. Kramer v. Union Free School Dist. (1969) – voting restrictions must be narrowly tailored
a. Facts

i. NY law says in certain NY school districts, residents may vote in school district election only if they (1) own or lease taxable real property within the district, or (2) are parents (or have custody of) children enrolled in the local public schools.

b. Court ( Unconstitutional

i. Even though there may be a legitimate government interest, the statute is NOT narrowly tailored enough

iii. Dilution of the Right to Vote

1. Reynolds v. Sims (1964) – must be based on population
a. Facts ( Alabama’s legislature has not changed how it apportions (legislative districts) in 60 years.  Led to irrational scheme.
b. Court ( Unconstitutional
i. States must use population based districts and the districts must be virtually identical in population

2. City of Mobile v. Bolden (1980) – “fair representation” system not mandatory
a. Facts ( No black has ever been elected as city commission even though high black population.  Claim at large voting system dilutes strength of blacks in Mobile
b. Court ( Constitutional system

i. Says majority rule elections (aka winner-takes-all) are invalid ONLY IF they are intended to invidiously minimize black voting strength. 

ii. Voting rights does NOT confer a right to elect representatives in proportion to your numbers.
iii. Steven’s guidelines for judging unconstitutionality

1. Not the product of a manifest or routine political decision

2. Significant adverse impact on a minority

3. Totally irrational or enacted with intent to curtail power of minority
iv. Denial of “Access to the Ballot”

1. Williams v. Rhodes (1968)
a. Facts

i. OH law said that political parties that had received 10% of the vote in prior governor election automatically qualified for the next presidential election ballot. Other political parties had to earn a spot after proving an elaborate party structure.
b. Court ( Unconstitutional
i. State laws burden two things

1. Right of individuals to associate for the advancement of political beliefs

2. Right of qualified voters to cast their votes effectively

ii. Compelling state interest in managing ballots not enough
c. Criminal Justice System

i. Griffin v. Illinois (1956)(  right to court transcripts

1. Facts ( Charged indigents for court transcripts when appealing criminal convictions

2. Court ( Unconstitutional

a. Indigents have a right to access transcripts without burden
3. to provide these defendants with adequate and effective appellate review
ii. Douglas v. California (1963) ( Right to Counsel on Appeal

1. Facts ( Rule saying court would evaluate if indigents would get free counsel on appeal

2. Court ( Unconstitutional 

a. States must provide indigents with counsel on a first appeal of right to challenge a criminal conviction 
b. But this is not just application of Griffin because Douglas does not merely forbid states from charging a fee, it imposes an affirmative obligation on states to provide counsel for direct appeals

i. Involves relatively rare interest where court creates positive rights under const, versus negative right that forbids state from doing something
iii. Boddie v. CT (1971) ( right to free divorce
1. Facts ( State requirement that individuals pay court fees and costs of $60 in order to sue for divorce
2. Court ( Unconstitutional

a. Marriage is fundamental in our society

b. Courts are necessary for regularized process of dispute settlement; monopoly on divorce
c. Deprivation of due process of law
3. Note

a. This decision DOES NOT REACH CIVIL ARENA

i. Only pertains to fundamental rights like marriage/divorce
1. US v. Kras – did not extend to bankruptcy
d. The Right to Travel
i. Overview / Random
1. More fundamental than the right to vote (age restrictions on that)

2. Residency requirements for schools has been upheld

a. Nothing inherently wrong about a state trying to only benefit their own residents

ii. Shapiro v. Thompson (1969)
1. Facts ( Required people to live in DC one year before qualifying for welfare benefits

2. Court ( Unconstitutional

a. Uses strict scrutiny because right to travel is fundamental (implied through our federal union and personal liberty concepts)
i. Residency requirements for benefits unconstutional
b. difference is between people who have and who haven’t traveled

i. The law treats them differently and this is the violation of equal protection

c. Even if good reason (state doesn’t want burden), not narrowly tailored)

iii. Saenz v. Roe (1999)
1. Facts (CA welfare program limited new residents to the benefits they would have received in the state of their prior residence.

2. Court (Unconstitutional

a. Court reconceptualizes the right to travel – looks at the privileges and immunities clause b/c

i. Can’t get to the resolution they want to get with their fundamental interest approach because there’s not a real penalty

b. P&I clause has less scrutiny but it’s still enough to strike down to put down these subtle differences
c. Three components of right to travel

i. Right to interstate travel

ii. Right to be treated as a welcome visitor

iii. For those who become permanent citizens the right to be treated like any other citizen of the state
e. Welfare
i. Generally

1. NOT a fundamental right ( rational basis review ONLY

2. Why MIGHT welfare be fundamental?

a. You need a basic baseline in order to participate in politics, have access to the court system

b. Close nexus to the enjoyment of other rights
ii. Dandridge v. Williams (1970)
1. Facts ( provision of MD’s welfare program that granted most eligible families their computed “standard of need” but imposed a max monthly grant of $250 per family regardless of size

2. Court ( Constitutional

a. Welfare is not a fundamental interest
b. Found rational state interest

c. Court wants to avoid providing strict scrutiny because then law would be presumptively invalid

i. It would be impossible to run a welfare program without drawing some distinctions and SS would pose some difficulty
1. Want to avoid state cutting program entirely

f. Education

i. San Antonio Indep. School Dist. v. Rodriguez (1973) – No right to public education
1. Facts ( Texas used financing system based on property taxes that gave some students in the district more money per pupil than others
2. Court ( Constitutional (rational basis review)
a. No fundamental right to public education in the constitution

i. Not really a basis in the past (judicial restraint)

b. EPC does not require perfect equality in schooling

ii. Plyler v. Doe (1982) – Undocumented children have a right to free public education
1. Facts ( Texas statute authorized local school districts to deny free public education to undocumented children. Must pay tuition fees.

2. Court ( Unconstitutional (intermediate scrutiny)
a. Higher level of scrutiny because concern for undoc children who are here through no fault of their own
i. It’s a onetime event.  Here, the states actions were so unpalatable that Court was unwilling to adhere to its precedent
b. Combines preemptive analysis – federal govt to make these decisions
c. Does not overrule Rodriguez
III. Modern Substantive Due Process 
A. Privacy and Procreation
a. Origins

i. Lochner ( sometimes people have liberty interests in conflict with legislation.

ii. Meyers (1923) ( invalidated state law prohibiting the teaching of any modern language other than English in any public or private grammar school

b. Watershed Cases

i. Griswold v. CT (1965) ( there is a fundamental right to privacy
1. Facts

a. Griswold is Exec Director of Planned Parenthood and Dr. Buxter is physician.  Give advice on contraception to married persons.
b.  Under Conn law it is a crime for anyone to use anything to prevent contraception. They are changed with accessories to violators of this law (married couple).
2. Court ( Unconstitutional
a. Violated an un-enumerated right to privacy

i. Source? ( Penumbra of certain bill of rights provisions

b. Court seems to say that state cannot regulate use of contraceptive but can regulate the ability to possess it and manufacturing of it
ii. Roe v. Wade (1973) ( fundamental right to an abortion
1. Facts

a. TX statute made procuring an abortion a crime except for saving mom’s life

2. Court ( Unconstitutional

a. Extends Griswold right to privacy into abortion context. Balances against govt’s interest in regulating in the area.   Because fundamental interest, apply strict scrutiny.
b. Also respect for women’s autonomy

c. Roe says that the first trimester there’s no compelling interest to regulate abortion

i. But beyond the 1st trimester you can regulate abortion
d. Court draws the line at viability – a bit murky (not biologically fixed)
e. states required to permit abortions if the life of the mother is threatened
i. even if the interest in post-viable fetal life is compelling, this interest does not outweigh the interest of a woman controlling her body to protect her health

1. Balancing act between life of mother and life of fetus
c. Abortion Funding

i. Maher v. Roe (1977)
1. Facts

a. state regulation denied medicaid benefits for nontherapuetic abortion but gave it for childbirth

2. Court ( Constitutional

a. Government has no affirmative constitutional obligation to ensure that all women have the financial resources to have an abortion

i. Courts assumption is the same positive/negative rights 

1. We don’t want the government imposing positive rights to the states
b. Holding: indigent women have a constitutional right to abortion but there is no constitutional right for the state to fund these procedures
ii. Harris v. McRae (1980)
1. Facts

a. Law prohibiting use of medicaid funds “to perform abortions except where the life of the mother would be endangered or rape/incest”
2. Court ( Constitutional
a. Woman’s freedom of choice doesn’t carry with it constitutional entitlement to the financial resources to avail herself of full range of protections

d. Abortion Regulation

i. City of Akron v. Akron Ctr for Repr. Health (1983)

1. Facts
a. State statute had the following requirements

i. 2nd trimester abortions be performed in a hospital

ii. Before consenting to abortions, women be “orally informed by her physician of the status of her pregnancy, the development of her fetus, possibility of viability, and other options

iii. Attending physician must inform woman “of particular risks”

iv. Abortion can only be performed until 24 hrs after woman signs consent
2. Court ( Unconstitutional to add more burdens on woman
a. Hospital requirement

i. Too costly, struck down

b. 2nd trimester abortions can be done in a non-hospital setting

i. But what’s wrong with making 2ND trimester abortions safer?

c. Informed consent

i. Generally okay but the idea here was to dissuade woman from exercising their right to an abortion and this is an obstacle

d. Strikes down doctor’s discussion of risks and aftercare – present substantial obstacles to abortion

i. Suspicions from informed consent may have spilled over to this one – don’t want doctors to dissuade women

e. Waiting period

i. Court strikes down as arbitrary and inflexible – too costly

ii. Minors (Matheson)

1. They have more limited rights on abortions
2. Court says children are different from adults and they will benefit from consultation with their parents

a. But the court says that women shouldn’t have to talk to their husbands but daughters have to talk to their parents

3. Not an undue burden for minors to have to speak with their parents
iii. Change of Trimester Framework – Political Event
1. Webster ( Court upholds several Missouri statutes regulating abortion. Suggests Roe trimester framework should be abandon and at odds with state’s determination of viability.

iv. PP of SE Penn v. Casey (1992)
1. Facts
a. Court asked to consider constitutionality of Penn laws regulating abortion --  informed consent, 24 hour waiting period, parental consent to minors, spousal consent for married women
2. Court ( some constitutional, some unconstitutional – undue burden standard
a. Reaffirms Roe BUT reconceptualizes viability (starts at conception)

i. Rejects trimester framework

b. Makes abortion more about autonomy and bodily integrity

i. If rights are going to mean anything, then we need to clearly articulate its boundaries
c. Applying undue burden

i. 24-hour waiting period

1. No, not anymore.  Overrule City of Akron, say although there is a burden, it is not an undue burden.  Informed decision making is the better rule.
ii. Spousal notification period

1. Court says this an undue burden

2. This goes to privacy – greater intrusion having to tell the husband
iii. Consent for minors

1. Not an undue burden

d. Test

i. Before viability a woman has a right to terminate her abortion

ii. A law designed to further the state’s interest in fetal viability that imposes an undue burden on abortion before viability is UC

iii. After viability a state may place any restriction including proscribing abortion
e. Partial Birth Abortions

i. Stenberg v. Carhart (2000)
1. Facts
a. Nebraska statute banned “partial birth abortion” (D&E and D&X) – defined as

i. An abortion procedure in which the person performing the abortion partially delivers vaginally a living unborn child before killing the unborn child and completing the delivery

2. Court ( Unconstitutional per strict scrutiny
a. Fails to make an exception for the health of the mother

i. State cannot endanger mother by forcing her to undergo riskier procedure
ii. Only permits exception if life-threatening – not other health risks

1. Mother’s autonomy still trumps

b. Undue burden

ii. Gonzalez v. Carhart (2007)
1. Facts
a. About a federal act which contains a moral claim, focuses on living fetuses (not substantial pieces of an unborn child), uses anatomical differences. Requirement of an “overt act” aka killing the fetus after presentation.
i. Criminalizes ONLY when abortion done to facilitate killing versus complete delivery

ii. STILL no exception for the health of the mother
2. Court ( Constitutional
a. when the fetus is pulled out then it constitutes a life in which the state has an interest – court must be concerned with gruesomeness
b. Why no undue burden?

i. Court says there’s alternatives – D&E and D&E w/ fetal demise

1. But what about the right of a women to choose a safer option?

a. Court says there’s an evidentiary conflict – some evidence on both sides (more risky v. less risky)

3. Note ( Blow to the pro-choice movement
B. Family and Other “Privacy” Interests
a. Family is a Fundamental Right

i. Moore v. City of East Cleveland (1977)
1. Facts
a. Ordinance which purports to limit occupants of the same dwelling to members of the same family – only included a few categories of individuals (extended family are not included)
2. Court ( Unconstitutional per due process clause
a. Violated fundamental right (thus strict scruinty) to define one’s own familial arrangements
i. Sanctity of family – even non-nuclear

ii. Deeply rooted in our tradition and this merits more constitutional protection

b. Barring unrelated people from living with each other is rationally related (rational basis)

b. Marriage is a Fundamental Right (under Equal Protection Clause)
i. Zalocki v. Redhail (1978)
1. Facts

a. WI statute says marriage applicants who already have a child and must support via child support may not marry without prior judicial determination that the support has been met and children won’t become public charges 

2. Court ( Unconstitutional per the equal protection clause (not sub. due process)
a. There is a fundamental right to marry

b. This is not a reasonable regulation, interferes with decision making

c. Broad infringement on the right to marry

d. Probably decided on equal protection clause because if on sub. due process would have reviewed too much legislation on strict scrutiny

i. Might open up gay marriage

ii. Marriage penalties with taxes

c. Sexual Orientation Interests

i. Bowers v. Hardwick (1986) ( OVERTURNED BY LAWRENCE
1. Facts

a. Adult male was criminally charged for violating Georgia’s sodomy statute by committing a sexual act with another adult male in his own bedroom.
b. Statute defined sodomy as committing or submitting “any sexual act involving the sex organs of one person and the mouth or anus of another”

i. Not necessarily homosexual

2. Plaintiff’s Claim

a. Sexual liberty and autonomy – extension of Roe/Griswold

b. Turned it into a case about general sodomy

3. Court ( Constitutional
a. None of previous rights (abortion, privacy, right to procreate) are similar to this
b. Not included to take more expansive view of fundamental rights in the due process clause

c. Against moral teachings, court turned it into gay sodomy issue
ii. Lawrence v. Texas (2003)
1. Facts
a. TX criminalizes anal and oral sex (sodomy) neighbor called about terrorism threat and police busted in and found two men having sex.

2. Court
a. Frames the question of sodomy BROADLY, including heterosexual sodomy

b. Use rational basis review – not a fundamental right
i. No legitimate state interest
c. Overturns Bowers – say traditional basis was “flawed”

d. Most parts of the world don’t criminalize gay sex – canvases international sources

i. Wouldn’t international norms be looked at by legislatures and not courts?

1. Can’t always depend on the majority to give us rights

a. Argument can run both ways
iii. Note on Same-Sex Marriage

1. Protected family is rooted in tradition

2. Moreover states are allowed to regulate some aspects of the family

a. Means they will be able to regulate marriage

3. DOMA (defines marriage for federal purposes as unity between man/woman)
a. Allows states NOT to recognize same-sex marriage if they don’t want to

b. Defines marriage for federal purposes as the unity between a man and a woman

4. In light of Romer is DOMA unconstitutional?

a. Interesting question – arguably so!

b. DOMA allows states to do what SCOTUS forbids in Romer and frowns up in Lawrence – which is singling out gays for different treatment
c. But you could always argue it IS constitution by saying it’s reasonable regulation

i. Real constitutional fight here over gay marriage

5. What’s the best strategy for securing the right to gay marriage?

a. Via federal government or via the states to change their regulations?

i. Maybe start state by state to show the feds there is support and then go through the federal govt
C. The Right to Die – skipping!
a. Cruzan v. Dir, Missouri Dept of Health
b. Washington v. Glucksberg

IV. Procedural Due Process 
A. Liberty and Property Interests
a. Generally

i. What will trigger – life, liberty, property

1. Deprivation of statutory entitlement

2. Ensure certain procedural safeguards

b. Goldberg v. Kelly

i. welfare recipient’s interest in continued receipt of payments constituted a “property interest”
1. New property was developed by Reich – idea was that certain state benefits have become crucial to certain members of society – become reliant on state benefits and because of that they can be considered positive law under state law

c. Board of Regents v. Roth (1972) 
i. Facts
1. Prof hired for one-year term and is an untenured professor.  When not rehired he sued.

2. Roth argues as a state employee he had a property interest (expectation for having a job) that was deprived
ii. Court (  Constitutional, no guarantee of job

1. BUT in Goldberg v. Kelly case there’s the idea of NEW property

2. Differences between Roth and Goldberg 

a. Welfare is a more substantial interest

b. It is guaranteed at a certain income level

c. However, one may argue that a job is more important because it keeps people off welfare
d. Perry v. Sindermann (1972)
i. Facts
1. Unlike Roth there was suggestion that job security was an entitlement
2. Plaintiff is arguing that although there was no formal tenure at the institution the institution arguably created an entitlement to job security that must be accompanied by procedural safeguards when it is threatened or denied
ii. Court ( Maybe, remand
1. CAN ARISE FROM understandings or state entitlements
e. Cleveland Board of Ed. v. Loudermill (1985)
i. Facts
1. security guard hired, said on his application that he never had a felony – they found out he had a larceny charge.  Fired for dishonestly. Claims he should get a pre-termination hearing.

ii. Court ( Unconstitutional
1. Ohio created the original property interest b/c they classified him as a civil servant

a. Said such employees can be terminated only for cause and may obtain administrative review

2. State can’t constitutionally authorize the deprivation of an interest once they’ve conferred it without appropriate procedural safeguards
f. Town of Castle Rock, CO v. Gonzalez
i. Facts
1. Judge granted restraining order against her children’s father.  
2. Children taken from playground and she called police to enforce order and go get her kids (know where they are), and police didn’t. Kids were killed. Order told police to use any possible means to enforce order.
ii. Court ( no property rights

1. Is there anything in Colorado law that says that enforcement of the RO is mandatory?

a. Not much in CO law that says that it’s mandatory – use of the word “shall”

2. Police have discretion
B. What Process is Due 
a. Matthews v. Eldridge (1976)
i. Facts

1. Plaintiff had been receiving disability benefits for years. Doctors say he is no longer disabled and they take away his disability benefits after a notice and a written response

ii. Court  ( there was enough due process here

1. Establishes balancing test
a. Private interest affected

i. Looks at specific private interest affected
ii. Where does interest in confrontation factor in?

b. Risk of erroneous deprivation

i.  Looks at specific procedure offered and alternatives to the procedure
ii. Will added procedure protect private interest better?

c. Government interests (additional cost of procedural safeguards).

i.  Limited resources for disability services program
ii. Looks to more utilitarian values
iii. Added costs to program may deprive others of their benefits
V. State Action and Problems of Private Power 
A. State Action and Federalism 
a. Generally

i. Guarantees of Constitution run only against State.  
1. Prohibitions apply only to state conduct and not to purely private conduct
ii. Private discriminators

1. Not subject to constitution but are subject to civil rights statutes

iii. Court has struggled to determine state action versus truly private conduct

1. For example, when power is attributable to benefits provided by government to private parties that affect the lives of people. Like broadcasters.  What is the conduct encouraged by or authorized by gov’t action? Under those circumstances labeling actions as private conduct may seem inappropriate.
iv. Two rubrics for HARD CASES

1. Sometimes, the Court finds that a private actor must be subject to constitutional requirements because the state has delegated a traditional state or public function to a private entity

2. Sometimes the court finds that a private actor must be subject to constitutional requirements because

a. The state has approved, encouraged, or facilitated private conduct

b. The state has become entangled with a private entity

v. EASY CASES = NO STATE ACTION

1. When the state itself has acted or when there is thought to be no state action of any kind

2. No state action means only that the Constitution doesn’t of its own force regulate the activity

b. Constitution, Amend. 14, §§ 1, 5
i. Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
ii. Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.
c. The Civil Rights Cases 

i. Bans discrimination in places of amusement and public conveyances

ii. Private encroachment on these rights is not protected against

iii. Concern of federalism
iv. May stand for the proposition that states are the primary guarantors of the rights of their citizens, and that the fed govt may protect those rights – if – but only if – the states fail to do so

B. Pure Inaction
a. Deshaney v. Winnebago County Dept. of Social Services (1989)
i. Facts
1. Child severely beaten by father after state gave custody and even after state inspectors went to check on the child
ii. Court ( state not liable

1. Pure inaction does NOT equal state action

a. You need SOME action – but how much do you need?
b. Flagg Bros. v. Brooks (1978)
i. Facts
1. woman gets evicted, things put in storage – she gets a bill

2. she gets angry, doesn’t want to pay, and sues
3. NY law allows for the sale of possessions to satisfy the lien if the person has been notified
ii. Court ( state not liable

1. All NY has done is acquiesce to the sale
c. Lugar v. Edmonson Oil Company (1982)
i. Facts

1. Lugar was indebted to the oil company

2. Company attached property to the debt – lower court allowed this

3. Writ of attachment was later dismissed because justifications were insufficient

4. Lugar sues in federal court – claiming creditor and state jointly acted to deprive him of his property in the due process clause
ii. Court ( state was liable
1. Two part approach

a. Deprivation must be caused by the exercise of some right or privilege created by the State or by a rule of conduct imposed by the State or by a person whom the State is responsible
b. Party charged with the deprivation must be fairly charged to be a state actor

i. May be state official b/c he has acted together with or has obtained significant aid from state officials, or because his conduct is otherwise chargeable to the State

2. w/o this – private parties could face constitutional litigation wherever they seek to rely on some state rule governing their interactions
C. Judicial Action and the Theory of Government Neutrality
a. Shelley v. Kraemer (1948)
i. Facts
1. Private racially restricted covenants

2. White neighbor sued to have the covenants enforced by the courts

3. Blacks say – equal enjoyment of property is part of the 14th amendment

ii. Court

1. State cannot encourage this conduct through active state action
2. When will government conduct be subject to attack when the action is seemingly neutral?

a. Despite facial neutrality, state seems to be authorizing, subsidizing, or approving such neutrality
D. State Subsidization of Private Conduct
a. Burton v. Wilmington Park Auth. (1961)
i. Facts

1. Black man denied service in a coffee shop on a parking lot that the state owns
ii. Court
1. The facts here suggest symbiosis – mutually beneficial relationship

a. Idea here is that the state is in cahoots with the private actor

i. State got the money from the highest bidder

1. State gets money

2. Coffee shop gets customers and a prime location, 20 year lease

b. This IS a mutually beneficial relationship – so we should treat them as a state actor

i. Why isn’t the government a co-participant in all organizations, entities, sole proprietorships that pay taxes?

2. When it comes to subsidizes how much is needed to create state action?

a. What about school lunches in private schools? ( perhaps 

b. What about tax-exempt status for non-profits? ( perhaps
b. Rendell-Baker v. Kohn (1982)
i. Facts
1. Petitioners are employees of the New Perspective School, which is privately owned specializing in troubled students, most students referred to it from public schools. 90% funded by the state

2. After voicing disagreements at the school, the employees were fired and sued re: 1st amendment and DP
ii. Court ( state not liable

1. Court  distinguishes from Burton because the situation is more like contracting, and less like symbiosis

a. The school is doing an optional service, it is not mandated by the state

2. Burger says state doesn’t benefit from the school but is that really true?  Most of the school’s population consists of troubled kids drawn from public school system. Is that a benefit to the state?

a. Yes the state benefits b/c problem kids are still getting educated and now public school system can run more effectively

b. Benefit to school is able to run business from state funding

c. Burger analogizes to other private corporations whose business depends on government contracts. Its privatized government activity
3. How is this distinguished from Burton?

a. Mandatory versus optional?

i. Education is not a fundamental right

c. San Fran. Arts & Athletics, Inc. v. US Olympic Committee (1987)
i. Facts
1. exclusive right to use the term “Olympics” and someone starts “the gay Olympics”. Olympic committee has been granted a copyright name by Congress, defendant’s say it’s selectably enforced thus equal protection violation
ii. Court ( no state action
1. State doesn’t benefit financially with the copyright enforcement
2. State action will be present only when the state acts NON-NEUTRALLY
3. Difference btw Shelley and San Francisco, here state is not actually encouraging conduct

E. State Licensing and Authorization
a. Public Utilities Comm. v. Pollak (1952)
i. Facts
1. Charters capital area transit for bus and streetcar service.  It experiments with a “music as you ride” program, passengers object, sue DC.
ii. Court ( Not clear
1. What do you need to render the licensee a state actor?

a. You need something beyond licensing
i. Idea is that this goes beyond neutrality and is encouraging the deprivation of liberty

b. Moose Lodge No. 107 v. Irvis (1972)
i. Facts
1. Private club on private property denied serving black man in bar. Issue is over liquor license.
ii. Court ( state not liable / no state action
1. Evaluating symbiosis

a. How does the Lodge benefit?

i. Lodge gets more memberships– increase revenues

b. Where is the state benefit?

i. State can regulate liquor distribution, gets paid for the liquor license (very expensive!)
2. “Penn Liquor Control board played absolutely no part in establishing or enforcing the membership or guest policies of the club that it licenses to serve liquor”

a. State not a partner or even a joint venturer in the club

c. Jackson v. Metropolitan Edison Co. (1974)
i. Facts
1. Private electrical utility operating under state granted monopoly (like Pollack). Jackson was a customer who failed to pay utility bill so Metropolitan Edison terminated service. Claims Edison state action that deprived her of property in violation of DP
ii. Court ( No state action

1. Distinguishes from Pollack by saying how there they had non-neutral action by implementing investigation and terminating it.  And here there is nothing non-neutral

a. But, couldn’t you argue that passivity is endorsement? Not as crystal clear as Court suggests

2. Regulation alone, no matter how close and extensive, is not going to render the regulated entity a state action
F. The Public Function Doctrine
a. Marsh v. Alabama
i. Facts
1. Company town, Chickasaw, privately owned by shipping company, but other than that looks like suburban town. 
2. Town had no solicitation signs in stores and appellant wanted to solicit materials and she was arrested for violating state statute under criminal trespass
ii. Court
1. Finds for Marsh and that application of criminal trespass statute violates Constitution. 

a. Ownership does not always mean absolute dominion.  
i. This town functions just like every other municipality so you cannot go around curtailing freedom of residents or visitors in the town. 

1. Performing a public function
2. Here the court is caring about the effect

a. An effects test – requires affirmative government intervention

i. But courts often looks to motives.
ii. Conflict with Washington v. Davis
iii. Only concentrates on bad effects not intent
3. Court states that freedom of speech and press are more integral than property rights (indicated in Constitution)
4. Uses private/public distinction
b. Jackson v. Metropolitan Edison Co.

i. Facts
1. Private electrical utility operating under state granted monopoly (like Pollack). Jackson was a customer who failed to pay utility bill so Metropolitan Edison terminated service. Claims Edison state action that deprived her of property in violation of DP
ii. Court ( No state action
1. How would it come out under two prong Marsh test (above)?

a.  Whether exercising state like power?

i. Monopoly over public electricity – yes, exercises large power because electric modern necessity of life.  Exercises power over individuals that rivals the same

b. Does the imposition of Const constraints upon the electric company seriously threaten the personal autonomy of company?

i. Not really. Hard to see how state control seriously threatens personal autonomy.  Id State required DP hearings before terminations of customer services seems fine and could impose without difficulty.

2. One could conclude state intervention could be justified.  
a. But Court doesn’t apply two-prong test
G. Unconstitutional Conditions & Burden/Benefit Distinction
a. Introduction

i. beneath the state action analysis there are baseline expectations

ii. unconstitutional conditions problem arises when there are strings to government benefits

1. example – if the hospital were to get funding, they must not perform abortions

iii. not every “string” is going to be unconstitutional

iv. question – how should the court approach these strings and determine which are unconstitutional?

v. the new inquiry has a relationship to the state action doctrine

1. In that it asks – has the state acted non-neutrally in some way?

a. Compare with the baseline set of circumstances that allows for the benefit

vi. key question – what is the correct baseline so we can determine constitutionality

b. Rust v. Sullivan (1991)
i. Facts
1. statute – federal funds for family services should not be used where abortion is a method of family planning

2. admin interpretation – federal funds could not be used for abortion or any activities that encourage/promote/advocate abortion
ii. Court ( condition was constitutional
1. Government CAN select some activities to fund and not others

2. Not limiting free speech – just saying you can’t use federal money

3. BASELINE = political economy of speech

c. Maher v. Roe (1977)
i. Facts
1. state regulation granting Medicaid benefits for childbirth, but denying such benefits for non-therapeutic abortions
ii. Court ( condition was constitutional
1. BASELINE = determined by the allocation of wealth through our private property system
2. Poverty is an obstacle on the path to abortion – not a state action
d. SD v. Doe (1987)
i. Facts
1. federal statute directing the secretary of transportation to withhold a portion of federal highway funds from states that don’t prohibit it the purchase of alcohol by people under the age of 21
ii. Court ( condition was constitutional
1. BASELINE = reserve power of the state
e. Nollan v. CA Coastal Comm. (1987)
i. Facts
1. conditioned a building permit on an easement against their beach property
ii. Court ( unconstitutional condition
1. BASELINE = the underlying law of property where you have the right to build on your property
2. the commission’s action are at least suspicious because it seems to interfere with the right to own property
3. commission was engaged in non-neutral behavior
