INTRODUCTION


I. METHODS OF INTERP

A. originalist
1. Const. means today what it meant when drafted

2. Const. as a written contract, changed only with Am.

3. narrow role for judges

4. same legal Q should always produce same legal A

B. non-originalist
1. Const. lang. purposefully broad to allow evolution of principles

2. reflects changing societal values

3. same legal Q can produce different legal A

II. TYPES OF JUDICIAL SCRUTINY

A. rational basis
1. legitimate govt interest + law rationally related to that interest

2. ex: Commerce Clause until 1995

B. strict scrutiny
1. compelling govt interest + law necessary to achieve that interest

2. ex: dormant Commerce Clause

III. WHY SCOTUS SOMETIMES DEFERS TO LEG.

A. leg. better at evidence gathering

1. courts limited (in theory) to 2 party interests

B. leg. democratic and SCOTUS anti-democratic

C. leg. more dynamic, easier to change leg.-made law than judge-made law

IV. INCORPORATION

A. 14th Am. – “Nor shall any state deprive any person of life, liberty or property without due process of law.”

B. Barron v. Baltimore (1833) (p. 527) (Marshall)

1. facts – state govt. diverted stream, making P’s wharf unusable

2. P argues – violates 5th Am. rights (takings clause)

3. holding – B.O.R. only applies to fed govt, not state govts

i. historical

a. purpose of B.O.R. was to reassure Anti-Federalists of limited power of feds, they wanted to leave power with states

ii. structural

a. Const. as pact between people and fed govt; not concerned with relationship between people and state govts

iii. textual

a. Art I, § 10 lists exclusive limits on state govts (cannot coin money, declare war, etc.)

b. Art I, § 10 explicitly says “states”

c. in other places, default assumption that “govt” in Const. is fed govt

4. note: ironic that Chief Justice Marshall writing this b/c a great Federalist and this decision gutted power of fed judiciary to enforce indiv. rights

C. Compare Barron with some State Court Decisions:

1. historical – no leg. history on this point

2. textual

i. 1st Am. says “Congress shall make no law” 

ii. but rest of Am. are in passive voice, so seem more comprehensive in scope

a. ex: “no warrant shall issue without probable cause”

3. natural law

i. Declaration of Indep. describes inalienable rights, Framers believed some rights God-given

ii. note: one anti-B.O.R. argument was that these rights already understood/obvious and enumerating them would only limit them

iii. but legal culture changed from 18th cent. (natural law) to 19th cent. (positive law, with more limited role for judges)

D. Palko v. Connecticut (1937) (p. 537) (overruled)

1. issue – does double jeopardy clause apply to state govts?

2. holding (Cardozo) – no

i. not included in 14th Am. DP clause

ii. only include rights “implicit in the concept of ordered liberty” or “so rooted in the conscience and traditions of our people as to be ranked fundamental”

iii. doesn’t necess. include all B.O.R.

E. NOW, virtually all B.O.R have been incorp. except

1. 7th Am. – right to civil jury trial over $20

2. 5th Am. – right to grand jury indictment

3. 3rd Am. – quartering of troops

4. 2nd Am. – right to bear arms

i. but note: probably will be soon b/c DC v. Heller held a personal right

I. OVERVIEW

A. what rights included?

1. BOR (except un-incorporated ones: 7th, 5th, 3rd, 2nd)

2. only BOR (Carolene FN) (Griswold dissent, Black)

i. heightened scrutiny only where minorities discrim. against or political process breaking down

ii. otherwise democracy will strike back against evenhanded but undesirable laws

3. BOR & penumbras (Griswold majority, Douglas)

4. BOR & non-enumerated rights (Lochner) (Griswold concurrence, Goldberg/Harlan)

i. 9th Am. shows Framers recognized some non-enumerated rts

B. how should court identify non-enumerated rights?

1. penumbras (Griswold majority, Douglas)

i. note: Douglas an architect of New Deal, hated Lochner
ii. trying to stick closer to text, put more restraints on judges

2. history (Griswold concurrence, Golberg) (Scalia)

i. “so rooted… in the traditions and collective conscience of our people… as to be ranked as fundamental” (p. 638)

ii. restraint on judges: not inventing new rights, just recognizing old ones

iii. but note: could make an argument that Framers more concerned with economic (ex: liberty to contract) than civil (ex: privacy) rights

3. living tradition (Poe v. Ullman dissent, Harlan) (Brennan)

i. ever-evolving, changing

ii. rights can come into/fall out of legal tradition

iii. but note: does existence of challenged law (ex: CT anti-contraception) mean people deemed it OK under present tradition? (this will always be so, thanks to case-and-controversy requirement)

C. defining the right at issue (esp. if non-enumerated) = everything

1. Michael H. v. Gerald D. (1989) (p. 678)

i. disjointed plurality opinion

ii. Scalia narrowly defines right

a. “right of father to be involved in the life of child born to woman married to another man”

· note: like char. Griswold as “right of married couple to use contraception in their own bedroom”

b. emphasizes importance of history (esp. legal presumption that child is husband’s)

· no changes to Const. except by Am.

· rejecting use of common law expansion b/c narrow def. means little to build on

· effect would be limited, fixed set of non-enumerated rights (wants to discern rather than create rights)

iii. Brennan broadly defines right

a. “right of parent to play role in life of child”

· comparing to precedents about controlling educ.

· note: like char. Griswold as “right to martial privacy”

b. idea of living Const., expanding rights; Const.’s broad lang. means supposed to evolve

II. PRIVILEGES OR IMMUNITIES

A. Corfield v. Coryell (C.C.E. Dist. Pa. 1823) (Art. IV P&I expansive)

1. Art. IV, § 2: “the citizens of each state shall be entitled to all privileges and immunities of citizens in the several states”

2. these P&I = all fundamental rights “natural to citizens of all free govts”

B. 
Slaughter-House Cases (1873) (p. 530) (14th Am. P&I only minor list of structural rights)

1. facts – Louisiana law created butchery monopoly

2. Ps argue – right to practice chosen profession is protected by 14th Am. P&I

i. “No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the US”

ii. also argue EP, DP, 13th Am. (invol. servitude)

3. holding (Miller) – constitutional

i. Art. IV and 14th Am. P&I refer to different categories of rights

a. Art. IV, §2

· P&I of state citizens

· includes all natural-law rights under Corfield
b. 14th Am.

· P&I of US citizens

· minor, limited list of rights tied to structural creation of fed. govt:

· protection overseas

· free access to seaports

· right to come to capital and petition govt.

c. state govts therefore free to abridge natural-law rights

ii. 14th Am. P&I doesn’t incl. right to profession

iii. historical arg.

a. Reconstruction Am. designed to deal with specific problem of granting full citizenship to blacks

b. not designed to go farther

iv. note: wants to err on side of conservative interp. – traditionally states trusted to protect fundamental rights – focusing on history and intent of recently ratified Am.

4. dissent (Field)

i. natural law arg.

a. P&I refers to fundamental, natural-law rights

b. this includes B.O.R.

c. mandated monopolies are antithetical to justice (cites Adam Smith)

ii. arguing should incorporate B.O.R. against the states, reversal of Barron v. Baltimore (infra)

iii. majority’s interp. renders 14th Am. P&I pointless and redundant

C. Saenz v. Roe (1999) (p. 539) (P&I right to interstate travel)
1. facts – state paying higher welfare benefits to longer-time state rez.

2. holding – unconstitutional
i. people have right to interstate travel under 14th Am. P&I
ii. this would restrict poor people’s right to travel
iii. note: this is still similar to rights of US citizens in Slaughter-House (b/c necessary to creation of fed govt, not natural law)
3. dissent (Thomas, Rehnquist)
i. would overrule Slaughter-House

ii. 14th Am. protects all fundamental, natural-law rights
iii. would cast away precedent to get back to original meaning (similar to Lopez dissent)

III. 
EARLY PRECEDENTS
A. although SCOTUS only adopts idea of substantive DP after Slaughterhouse (gutting P&I as source of rights), more comfy with idea b/c of long history

B. procedural/substantive divide really a modern thing, partly b/c of FRP, Erie, etc.
C. Winehammer (NY Ct. of Appeals 1866)

1. “due process” (in NY Const.) is more than procedural b/c otherwise any of your rights could be infringed through proper lawmaking

2. “true law” doesn’t interfere with liberty, courts don’t have to recognize/defer

D. slavery debate

1. Dred Scott (1857)

i. facts – fed law said slave became free in free territory

ii. holding – unconstitutional b/c violates slaveholders’ property right to slaves

2. abolitionists also argued slaves had substantive DP right to liberty

IV. THE LOCHNER ERA

A. Lochner v. New York (1905) (p. 607)

1. facts – NY labor law limits hours of bakers (Lochner a boss)

2. P argues – law violates 14th Am. DP, which includes “liberty to contract”

3. State argues – labor law, public safety, workplace health

4. holding (Peckham) – law unconstitutional

i. 14th Am. incorp. B.O.R. + other fundamental liberties against the states

ii. includes liberty to contract, right of both employer and employee

iii. balanced with state police powers (health, safety, welfare, morals)

iv. standard: 

a. is this “fair, reasonable, appropriate” exercise of police power or “unreasonable, unnecessary, and arbitrary interference”?

b. note: though lang. sounds like rational basis, opinion not as deferential

v. rejects state’s rationales

a. labor law applies only to bakers, no evid. that bakers cannot take care of themselves (note: doesn’t consider unequal bargaining power; this is era of industrial revolution)

b. bakers’ hours don’t affect public safety b/c doesn’t affect cleanliness or wholesomeness of bread (but note: post-Jungle story about baking industry)

c. # of hours doesn’t affect bakers’ health

· distinguishes from miner case, where court allowed govt to regulated hours b/c mining seen as inherently dangerous

· seems to req. leg. to show job obviously/common-sense dangerous (but note: evid. of bronchial disease for bakers breathing in flower) (and note: more obviously dangerous jobs more likely to pay more and less in need of leg. protection)

5. dissent (Harlan)

i. recognizes liberty to contract right

ii. but wants judges to be more deferential to legislature

iii. standard: must be “plainly, palpably, beyond all question against the Constitution”

6. dissent (Holmes)

i. some rights might exist through 14th Am. “liberty”

ii. but liberty to contract is recent, tied up with laissez-faire econ theory

iii. problem is not with means (SS for non-enum. rt) but with ends (using SS to protect liberty to contract)

B. for next 30 years

1. states and feds could not regulate labor, unions, prices

2. but court reserved right to decide which laws worth saving

3. note: some laws Lochner overturned had bad motivations like:

i. labor unions trying to keep out immigrants willing to work more hours

ii. paternalism towards women

iii. now disproved economic theories

iv. now disproved health/safety theories

V. MODERN ECONOMIC REGULATION

A. note: Roosevelt’s Court Packing Plan (1 new justice for each SC justice over 70) => 20 days later, Parrish
B. West Coast Hotel Co. v. Parrish (1936) (p. 616)

1. facts – WA state minimum wage law

2. holding – constitutional

i. rational basis scrutiny

ii. overrules Adkins
iii. vote 5-4, Roberts the “switch in time that saved nine” (motivations unclear)

C. US v. Carolene Products Co. (1938) (p. 739)

1. reiterates rational basis test

2. but FN hints that more scrutiny might be appropriate:

i. for leg. which restricts those pol. processes which can ordinary be expected to bring about repeal of undesirable leg.

ii. for statutes directed at particular religions, or national, or racial minorities

iii. where there is prejudice against discrete and insular minorities… which tends seriously to curtail the operation of those pol. processes

D. note: between 1936-1941 – FDR made 7 appointments to SCOTUS

E. Williamson v. Lee Optical Co. (1955)

1. facts – OK law

i. no one can fit, duplicate, or replace lenses without optometrist Rx

ii. optician breaks law, challenges it

2. holding – constitutional

i. extreme (“imaginary”) rational basis review for econ. laws

a. not concerned with leg. actual reason, but what “might have concluded”

ii. court admits overbroad – opticians can’t even duplicate lenses if customer breaks them

iii. but still upholds b/c says for leg. to weigh pros/cons

iv. note: real purpose of law is probably econ protection for optometrists

VI. CONTRACEPTION

A. Lochner era precedents (leading to Griswold)

1. Meyer v. Nebraska (1923) (p. 627) (note: Lochner era)

i. facts – law forbids teaching German to schoolchildren; teacher convicted

ii. holding (McReynolds, a 4-Horseman) – unconstitutional 

a. relies on Lochner, non-enumerated right

b. privileges “long recognized at common law” + natural law arg.

c. right of teachers (to profession), pupils (to acquire knowledge), parents (control educ. of kids)

2. Pierce v. Society of Sisters (1925) (p. 628) (note: Lochner era)

i. facts – law req. kids to be in public school btwn ages 8-16

ii. holding – unconstitutional

a. parents’ fundamental right to direct upbringing of children

b. natural law arg.

B. 
Griswold v. Connecticut (1965) (p. 635)

1. facts – CT law forbade using/selling/etc. contraception

i. physician broke law by giving to married couple

2. holding (Douglas) – unconstitutional

i. right to privacy, from penumbras of other Am. => strict scrutiny

a. zones of privacy

b. home: 3rd Am. quartering, 4th Am. search & seizure

c. person: 1st Am. ass’n, , 5th Am. self-incrim.

d. plus, 9th Am. indicates other rts exist

ii. distinguishes use ban (here, unconst.) from manufacture or sale ban (maybe const.)

a. but note: later precedent expanded, also struck down laws banning manufacture/sale

iii. distinguishes use by single people

a. state interest in stopping pre-marital sex

b. emphasizes sanctity of marriage (“intimate to the degree of being sacred”)

· but note: later broadened to cover individuals in Eisenstadt v. Baird
3. concurrence (Golberg)

i. right to privacy

ii. from 14th Am. “liberty”

iii. 9th Am. shows non-enumerated rights also protected

a. but does not provide indie source of rights

b. or incorp. these rights against states

4. concurrence (Harlan)

i. right to privacy, especially marital privacy

ii. from 14th Am. “due process”

iii. rejects penumbras and 9th Am.

iv. cites Palko (incorporation decision, supra)

5. dissent (Stewart, Black)

i. only B.O.R. incorp. against the states

ii. otherwise judges unguided, too free to rely on person opinions about what’s “fundamental”

6. note: another poss. position = 14th Am. DP incorp. only some B.O.R. (especially procedural rights)

7. note: Griswold establishng a common law (case-by-case) approach, relying on and expanding rationales of prior holdings => backward-looking but also progressive

VII. ABORTION

A. Roe v. Wade (1973) (p. 645)

1. facts – TX law outlaws abortion

2. State argues – protecting

i. potential human life 

ii. actual human life (TX argues life begins at conception)

iii. health of mother

3. holding (Blackmun) – unconstitutional

i. standard: infringe fundamental right? if yes, survive strict scrutiny?

ii. here, infringes right to privacy from 14th Am. substantive DP

a. also mentions other poss. sources (ex: trial court said 9th Am.)

b. describes poss. harm to woman (physical, psych.) being forced to give birth

c. but doesn’t precisely explain how privacy right implicated

· implies affects personal autonomy

· different than Griswold b/c separating it from the home

· Eisenstadt – right to be free from govt interference in certain matters, explicitly mentions right to chose whether to have child

· other precedents about child rearing (ex: Meyer, Pierce supra)

d. note: focusing heavily on medical science, doctors’ rights to perform medical procedures (Blackmun formerly Mayo Clinic GC)

iii. TX interests not narrowly tailored to compelling interests

a. interest in potential human life 

· becomes compelling at viability (note: like “quickening”)

· at time of Roe, end of 2nd trimester – but becoming earlier w/ med advances

· maybe based on probability that fetus will become baby (miscarriages more common in 1st trimester)

b. interest in actual human life

· court says cannot settle (so many others disagree)

· but still implicitly/de facto accepting life does not begin at conception

·  “person” in the 14th Am. does not include the unborn

· TX does not treat fetus as person in other contexts (ex: woman who has abortion can’t be charged with murder)

· note: if court accepted TX’s assumption that life begins at conception, law would be narrowly tailored

c. interest in health of mother

· becomes compelling at end of 1st trimester

· then, abortion becomes more dangerous med choice (during 1st trimester, relatively safe)

· state cannot reg. for this interest during 1st trimester

4. concurrence (Burger) – decision’s effects won’t be sweeping b/c physicians will be “deliberate”

5. dissent (Rehnquist)

i. majority finding brand new right, announcing new complicated framework (not necess. how briefed and argued)

ii. holding looks like legislation

a. specifics not developed case-by-case, not in Const. lang.

b. normal strict scrutiny supposed to be all-or-nothing, not balancing

B. Result of Roe v. Wade

1. 1st trimester – state cannot reg. abortion

2. 2nd trimester – state can reg. for health of woman

i. can make safer, but cannot ban

3. 3rd trimester (after viability) – state can reg. to protect life of fetus

i. can ban

ii. except if would interfere with health or life of the mother

C. Analysis of Roe v. Wade
1. why viability so important if fetus always potential rather than actual life?

i. opinion makes more sense if assume

a. state interest in protecting potential life is not compelling (just legit)

b. and woman’s right to choose is compelling

2. looks more like judicial balancing test/compromise than strict scrutiny

i. perhaps court got involved b/c recognized 2 “non-negotiable” interest to ½ of populations – assumption that democracy will fail to reach compromise

D. After Roe v. Wade
1. 19 years after, all Repub. presidents (except 1-term Carter, with no SCOTUS appointments)

2. Roe majority dying off – only Blackmun left
3. Casey 

i. even P lawyers thought would probably lose, but thought could inspire momentum, help Dem be elected prez

ii. after initial conference, Kennedy voted to overturn Roe
iii. but while Rehnquist writing opinion, Souter and O’Connor convinced him to switch

E. Planned Parenthood of SE Penn. v. Casey (1992) (p. 652)

1. facts – PA abortion regs

i. informed consent

a. doc must inform patient: nature of procedure, health risks of childbirth and abortion, age of fetus

b. then, 24-hour waiting period

ii. spousal notification

a. judicial bypass procedure if:

· result of sexual assault reported to police

· danger of bodily harm from husband

· baby not the husband’s

b. woman must certify one of above

iii. parental consent

iv. recordkeeping

2. plurality (Kennedy, Souter, O’Connor) (controlling b/c most narrow in support of result, Marks)

i. stare decisis supports Roe
a. “Liberty finds no refuge in a jurisprudence of doubt.”

b. “Our obligation is to define the liberty of all, not to mandate our own moral code.”

c. generation of women have relied on Roe (structuring personal and professional lives)

d. maintain SCOTUS’s legitimacy

· hints that heightened stare decisis concerns b/c of political controversy

e. different than West Coast Hotel, Brown (where stare decisis overcome)

· no change in factual underpinnings

· Lochner (laissez-faire, capitalism can be self-regulating)

· Plessy (separate can be equal, segregation doesn’t stigmatize)

· no change in fabric of law/societal values

ii. standard:

a. gets rid of trimester framework

b. after viability, state can ban abortion

· becomes actual human life (diff. than Roe’s avoidance)

c. anytime, state can reg. for health of mother

d. but no reg. can be “undue burden” = “have purpose or effect of placing substantial obstacle in path of woman seeking abortion of nonviable fetus”

· note: not a new test, used by some appellate courts

· note: different than normal strict scrutiny situation

· usually, person’s interest vs. govt interest

· here, person’s interest vs. potential person’s interest

iii. application to PA law:

a. spousal notification = undue burden

· bypass provision doesn’t consider threat of psychological abuse

· has practical effect of putting decision in husband’s hands

· note: clearer recog. of women’s rights in abortion issue (rather than docs’, like Roe, or b/c of marriage, like Griswold)

b. 
informed consent = not undue burden

· ok for state to try to persuade woman to choose childbirth

· like state can try to persuade citizens to get married (taxes) or give up guns (buy-back)

· reg. must be more of an affirmative hindrance

· no findings of fact indicate an undue burden – fact-intensive inquiry

· but note: was evidence that woman might lose job if missing 2 days of work without giving boss reason

c. parental consent, recordkeeping = not undue burden

3. concurrences (Blackmun, Stevens)

i. trimester framework (thinks more workable than “undue burden”) + strict scrutiny

ii. Blackmun – “fear for the darkness”; char. forcing women to carry child as “conscription by the State”

iii. Stevens – waiting period denies women equal respect (assuming they will make decision lightly)

4. dissenters (Rehnquist, White, Scalia, Thomas)

i. no stare decisis

a. Roe was always wrong

b. pol. pressure might be sign it was wrong, shouldn’t trigger heightened stare decisis concerns

ii. rational basis b/c mother has only a “liberty interest” (not fund. right)

a. Scalia char. as “right to destroy human fetuses”

iii.  “undue burden” = standardless, unworkable

F. Stenberg (2002)
1. facts – state law bans “partial birth” abortion procedure
2. holding – unconstitutional b/c no exception for mother’s health
G. Gonzales v. Carhart (2007) (p. 667)

1. facts – federal Partial-Birth Abortion Ban Act of 2003

i. bans intact D&E procedure, even before viability (fetus taken out of womb whole, then skull crushed)

ii. still allows standard D&E procedure (fetus removed from womb, piece-by-piece)

iii. does not have exception for mother’s health

2. holding (Kennedy) – constitutional

i. not an undue burden (note: looks more like rational basis than Casey)

ii. state interests

a. not potential life

· b/c doesn’t actually stop abortions, just choose diff. method

b. not physical health of mother

· no evid. that intact D&E dangerous to mother

· court also notes no evid. that intact D&E ever medically necessary (believing Congress over trial court, where docs testified that sometimes necess.)

c. partly psychological health of mother

· prevent post-abortion regrets or depression

· admits no evidence of this, but seems like common sense

d. protecting actual life of fetus

· note: this is pre-viability

· saving fetus from gruesome end (like infanticide), giving it more peaceful death

e. preserving culture of life

· deferring to leg.’s judgment that intact D&E worse than standard D&E

· perverts doc’s role in birthing children b/c partially delivers fetus and then kills it

· “undue burden” standard still checks – govt maybe couldn’t ban both kinds of D&E

iii. leaves open poss. of as-applied challenges (but note: lengthy appeal, docs must face prosecution)

H. Analysis of Gonzalez
1. common law, case-by-case technique

i. constricting (Roberts Court) rather than expanding Const. rights (Warren Court)

ii. means can effectively overrule Role without actually overruling (like erosion of exclusionary rule since 1980s)

iii. maybe allows SCOTUS to avoid Q of legitimacy, since no one decision explicitly overturning Roe
2. reg. to protect actual life of fetus – does US have sufficiently shared values on this?

VIII. SEXUALITY

A. Bowers v. Hardwick (1986) (p. 680)

1. facts – TX law criminalizes “sodomy” (oral or anal sex)

2. holding – constitutional as applied to homosexuals

i. issue = “right of homosexuals to engage in sodomy”

a. distinguished Griswold b/c no connxn with family, marriage, procreation

ii. prevalence of anti-sodomy laws

iii. statute survives rational basis review – state can leg. morality

3. dissent – issue is “right to be let alone” (privacy)

B. Lawrence v. Texas (2003) (p. 681)

1. facts – TX law forbids oral/anal sex btwn people of same sex

2. State argues – prohibiting behavior that society finds immoral

3. holding (Kennedy) – unconstitutional

i. standard = rational basis review?

a. says law furthers “no legit state interest”

· only interest court recognizes is “bare desire to demean or harm a politically unpopular group” => emphasizing fact law targets only homosexuals

b. but never declares a fundamental right

· in fact, state law banning all sodomy (not just gay sodomy) would be constitutional

· hints at a general right to engage in non-procreative sex (Eisenstadt, Roe) but unwilling to declare outright

· distinguishes marriage as special

c. note: some argue vagueness intentional

· trying to break down strict-scrutiny (fundamental rgt.) vs. rational basis (non-fundamental rgt.) opposition

· move to more general balancing test?

ii. anti-stare decisis arg. (relies on Casey)

a. legal landscape: 

· Bowers was exception rather than rule b/c defined right too narrowly

· note: 5 state Supreme Courts, ECHR, British Parliament repealing laws punishing homosexual conduct

· Romer v. Evans (1996) (p. 880, supra) (striking down CO law that banned local govts from passing anti-gay-discrim. statutes) as intervening precedent

b. factual underpinnings: eroded b/c 

· Bowers relied on tradition of banning sodomy, when new laws ban homosexual sodomy (not until 1970s)

· Bowers justices didn’t understand homosexuality as an identity or general concept of sexual orientation (they thought deviant, just for pleasure, or “last resort” after striking out with women!)

c. lack of reliance

· not like Roe, where women structured lives

d. societal values

· changed re: sexual freedom

· note: others facts not mentioned in opinion:

· pro-societal change:

· 2000 census: openly gay families in all 50 states

· gay adoption allowed in most states

· govt and corp jobs provided benefits for gay partners

· openly gay lawyers and other professionals

· Gallup poll said nationally 35%=>60% approval

· anti-societal change:

· regional => only up to 49% approval in South

· still hate crimes, etc.

· after Lawrence, many states banned gay marriage

· note: court’s conundrum

· if wait for 100% societal consensus, minority suffers at hands of majority

· but if doesn’t wait for consensus, court’s reputation suffers

· older, culturally detached court means slow to change

· perhaps court acts when “enlightened” enough to discern oppression

4. concurrence (O’Connor) – violates Equal Protection

i. treats same conduct differently based solely on participants (only crim. if 2 of same gender)

ii. under EP RB, moral disapproval (“like a bare desire to harm”) is not legit. interest

iii. an equally applicable sodomy law would not long stand b/c of democracy

5. dissent (Scalia, Rehnquist, Thomas)

i. stare decisis

a. Bowers only 20 years old

b. cultural reliance on idea that can pass morality laws

ii. this law should pass rational basis

a. majority has right to legislate based on morality, ex: criminal laws

C. applying Lawrence: would it lead to other “morality” laws being overturned?

1. anti-pedophilia => not consenting adults

2. anti-polygamy => protecting societal institution of marriage

3. anti-bestiality => protecting animal victim

4. anti-prostitution => economic reasons (courts have reviewed these laws laxly)

5. anti-incest => prevent genetically harmed babies

6. anti-adultery => breaks a contract sanctioned by the state; victims of family and betrayed spouse

7. anti-fornication / group sex / masturbation => not within Lawrence framework b/c dicta about importance of romantic bond, expression of love and commitment (but note: gays cannot marry so might have stronger love interest for fornication)

I. OVERVIEW

A. levels of scrutiny

1. strict – race, alienage, national origin

2. intermediate – sex, legitimacy

3. rational basis – age, wealth, anything else (moustache!)

i. court okay with stupid/meaningless distinctions (Railway Express) but not with prejudicial distinctions (Cleburne)

B. how does court decide which level to use?

1. historical oppression

i. means more likely that law reflects prejudice than legit govt purpose

2. immutable characteristics

i. but age is immutable (arguably) and gets rational basis

ii. “discrete and insular” minorities = stand out, isolated

3. political power

i. ex: aliens can’t vote to protect themselves

C. history of 14th Am.

1. post-Civil War problem – what happens to South?

i. Prez Johnson appoints new Southern governors, who ratify 13th Am.

2. radical Repub. take power in US Congress (before South re-enters), including aggressive anti-slavery faction

3. Civil Rights Act of 1866

i. enacted over Johnson’s veto (he said unconst.)

ii. Congress almost impeached Johnson

4. 14th Am.

i. gives Congress power to pass civil rights statutes

ii. need ¾ of states to ratify (means need large parts of South)

iii. Southern legislatures reject (except Tennessee)

5. Black Codes in Southern states – basically reinstituted slavery (ex: mandatory labor contracts)

6. Reconstruction Act of March 1867

i. abolished Southern govts

ii. South under harsh military rule

iii. states/former rebels must:

a. take oath of allegiance

b. give voting rights to blacks

c. ratify 14th Am.

7. by 1868 – 14th Am. ratified

8. by 1870 – all Southern states readmitted

9. Southern legislatures dominated by carpetbaggers and free blacks
II. 
RATIONAL BASIS

A. Overview

1. SCOTUS requires only loose connection to legit state interest

i. law will in some minor way inch towards legit goal

2. deference to democratic process and legislatures

i. ghost of Lochner haunts court

ii. don’t want to require leg. to incur more costs (Beazer) or lose valuable commodities (Times Square in Railway Express)

B. Railway Express Agency v. People of State of NY (1949) (p. 744)

1. facts – NY law prohibits selling ad space on delivery vehicles (but can owner can advertise for self)

2. Ps argue – violates

i. substantive DP liberty to contract

ii. equal protection

3. State argues – interest in public safety by minimizing driver distractions

4. holding – constitutional

i. standard = rational basis

ii. state interest is legit.

iii. law is rationally related

a. very under-inclusive (no evid. that owners’ ads will be less distracting than ads bought by others)

b. but “it is no requirement of equal protection that all evils of the same genus be eradicated or none at all”

c. note: perhaps implied competing interest of truck owners to put what they like on own property

5. concurrence (Jackson)

i. court should be less concerned with deference to leg. in EP than in DP

a. EP less invasive b/c neg. holding doesn’t foreclose regs in entire area, just affects manner of regs => says must have broader impact

b. EP functions to protect against stupid and arbitrary laws b/c, if affect all equally, less likely to be passed

· note: similar to Carolene Products FN

ii. would use “reasonableness” standard, not just “rational”

C. NY Transit Authority v. Beazer (1979) (p. 748)

1. facts – NY law prohibits methadone users (former heroine addicts) from driving buses

2. State interest – safety

3. holding – constitutional

i. admits 

a. over-inclusive => some former addicts are completely recovered; record showed relapse unlikely after certain time

b. under-inclusive => other, non-methadone users, might be dangerous drivers (ex: alcoholics or current heroin users)

ii. indiv. screening might be too expensive

iii. upholds law as rationally related to legit. state interest

III. 
FACIAL RACE DISCRIMINATION

A. history of 14th Am.

1. even post-Civil War “puppet” Southern legislatures rejected => Black Codes => North put South under military rule => 14th Am. ratified in 1868

2. court interp. as only about racial discrimination (Slaughterhouse)

B. Strauder v. West Virginia (1879) (p. 761)

1. facts – law forbid blacks from serving on juries

2. holding – unconstitutional

i. creates stigma for blacks

ii. emphasizes 14th Am. EP was trying to eradicate racial discrim

a. so OK to limit jury service by gender, $$, citizenship, age, education

C. Korematsu v. United States (1944) (p. 764)

1. facts – during WWII, Japanese citizen arrested in forbidden area

2. holding (Jackson) – constitutional

i. finds Korematsu can only challenge law convicted under (avoids Q of internment camps)

ii. standard: strict scrutiny (note: est. for first time, 2-prong structure a little murky)

a. “racial antagonism” never even legit (much less compelling) interest

b. but here, compelling interest = military need to protect against invasion

c. narrowly tailored = military said necessary, didn’t have time to make indiv. assessments about threat posed by each Japanese citizen

d. note: court will not, as a practical matter, interfere with military in wartime

iii. dissent (Murphy)

a. not compelling interest b/c not motivated by genuine fear of Japanese invasion

· only evid. is “misinformation, half-truths and insinuations” of many years “directed against Japanese-Americans by people with racial and econ. prejudices”

b. not narrowly tailored

· over-inclusive => all Japanese targeted, even those loyal

· under-inclusive => does not target Italians or Germans

IV. RACIAL SEGREGATION

A. Plessy v. Ferguson (1896) (p. 787)

1. facts – Louisiana law segregates railway cars

i. part of 19th Cent. civil rights movement, a test-plaintiff

2. P argues – violates EP

3. holding – constitutional (7-1)

i. standard: rational basis

a. but note: idea of different scrutiny levels not yet developed

ii. distinguishes from racial discrim. precedents

a. no discrim. here b/c separate but equal

b. 14th Am. doesn’t mandate social equality, just legal equality

iii. denies laws can overcome indiv. racism

4. dissent (Harlan)

i. law’s true purpose is to exclude blacks, not just separate

ii. Constitution should be “color blind”

iii. but note: anti-Chinese language (later voted 2-7 that American-born Chinese should not be treated as citizens)

B. 
Aftermath of Plessy
1. not much reported in white community b/c lawsuit considered frivolous and decision obvious

2. 1920s – legislatures at a dead end

i. Congressional filibuster

ii. Southern states effectively barring black voting

iii. segregation deeply entrenched in Southern law

iv. note: democratic process failing blacks, see Carolene Products FN

3. anti-segregation litigation strategy

i. began with cases where facilities were not equal (building up precedents for Brown)

ii. Gaines
a. facts – MS banned blacks from only law school, sent black applicants out-of-state

b. holding – unconstitutional b/c no law school for blacks in MS

iii. Sweatt v. Painter (1950)

a. facts – TX created black law school after Gaines
b. holding – unconstitutional

· not truly equal to white law school in tangibles (small library, worse faculty) and intangibles (bad reputation)

· ordered white law school to admit blacks

4. Brown political backdrop

i. watershed moment for SCOTUS: after Lochner debacle, getting back into biz of protecting individual rights

ii. argued twice – additional briefing on 14th Am. Framers’ intent

iii. in summer recess between args, Chief Justice died suddenly

iv. Warren appointed Chief, he and Frankfurter worked for unanimity (knew any dissent would feed anger in South)

C. Brown v. Board of Educ. of Topeka (1954) (p. 791)

1. facts – segregated public schools in KS

2. holding – unconstitutional

i. does not explicitly overrule Plessy
a. rejects “much of rationale” esp. unambiguous dicta

b. distinguishes: educ. much more important than train seating, unique place for education in citizenship, societal values, etc.

ii. assumes black and white school systems are equal (though this questionable)

iii. separate is inherently unequal

a. importance of intangibles (already recog. in cases like Sweatt)

b. creates feelings of inferiority in impressionable young children

· FN 4: string of psychological studies

· indicating facts have changed since Plessy
· note: common accepted that purpose of segregation was to keep blacks down, but by using studies SCOTUS avoids calling Southerners racist

D. Justifications for Brown
1. failed arguments

i. court’s precedent => no, Plessy
ii. 14th Am. text => no, cuts against b/c segregation laws facially neutral

iii. 
14th Am. history => court says inconclusive

a. divided political ideas on racism, even at the time

· 14th Am. sponsors said constitutionalizing Civil Rights Act of 1866

· Civil Rights Act of 1866 history—conservatives defeated lang. they thought would ban segregation

· when ratified,

· even Northern states had segregated schools

· shortly after, Congress segregated DC schools

b. school system very different

· no public education sys.

· often a crime to educate blacks at all

c. but also—Brown court rejects original meaning as controlling, living const.

2. but changed 

i. facts (psychological effects “discovered”)

ii. idea of education (importance, guaranteed)

iii. legal landscape (“intangibles” cases undermining)

iv. societal values

E. Bolling v. Sharpe (1954) (p. 741)

1. facts – federal law segregates DC schools

2. holding – unconstitutional

i. 14th Am. doesn’t apply to fed govt (“no state”)

ii. but unconst. under 5th Am. substantive DP (reverse incorp.)

iii. “unthinkable that same Const. would impose a lesser duty on the Federal Govt.”

iv. note: Black (long-time substantive DP critic) joined opinion – law clerk reported Black said: sometimes you can’t accept result mandated by your judicial philosophy

V. INTERRACIAL MARRIAGE

A. Loving v. Virginia (1967) (p. 783)

1. facts – VA law bans interracial marriage

i. 16 other states ban too

ii. interracial couple gets married in DC, goes home to VA and is arrested

2. procedural history
i. court first heard in 1950s

ii. but remanded to “clarify the record” (stalling)

3. State argues
i. should get rational basis (Box 3, not Box 4)

ii. non-discrim effect

a. affects blacks and whites equally

b. distinguishes Brown, says used heightened scrutiny b/c of discrim. psychological effect on black children

iii. non-discrim. purpose: maintain purity of all races

4. holding – unconstitutional

i. non-discrim. effect (equal on both races)

ii. but discrim. purpose

a. only motivation for “racial purity” = racism

b. really trying to protect purity of white race, not all races – law only applies to interracial marriages involving white people

iii. dicta: all racial classifications get strict scrutiny

iv. powerfully, explicitly non-originalist opinion

VI. Racially Discrim. Purpose and Effect

A. Overview

1. Does law have discriminatory purpose?

i. legislative history

a. if racism was even one motivating factor, burden shifts to govt

b. govt must then show a non-discriminatory purpose would have led it to pass law anyway

ii. discriminatory effect

a. prove through stats, try to control for all non-racial variables

2. If no discriminatory purpose, incidental discrim. effects don’t matter (unless effects prove a discrim. purpose).

B. Johnson v. California (2005) (handout)

1. facts – CA prisons temporarily segregate new prisoners by race

2. P argues – discrim. effect, stigmatizing given racial history

3. State argues – interest in preventing gang violence (gangs often formed along racial lines)

4. holding – unconstitutional

i. all facially race-based leg. gets strict scrutiny (affirms Loving dicta)

ii. this law facially discriminates based on race, but no discrim. purpose (P conceded) and little effect

iii. still gets strict scrutiny b/c potential for abuse is too great

iv. remanded to 9th Cir. to apply, but CA withdrew from case

C. Yick-Wo v. Hopkins (1886) (p. 773)

1. facts – San Fran law 

i. requires laundry owners to get permit to run store in wooden building

ii. permit board denied to all Chinese applicants

2. State argues
i. safety interest to require permits b/c fire danger of wood bldg

ii. but couldn’t come up with non-discrim. purpose for denying Chinese applicants

3. holding – unconstitutional

i. law is facially neutral, but being applied in racially discrim. way => discrim. effect and purpose

D. Palmer
1. facts – after integration ordered, Jackson closed all public pools

2. holding – constitutional

i. uses rational basis test

ii. facially neutral law with no discrim. effect

a. but note: all private pools are whites-only, and blacks probably could not afford them anyway => discrim. effect?

E. Washington v. Davis (1976) (p. 776)

1. facts – DCPD requires applicants to take written test; black applicants 4Xs more likely to fail

2. holding – constitutional

i. rational basis

ii. no discrim. purpose (parties agree)

iii. discrim. effects incidental

a. but note: “disparate impact” might be actionable under Title VII

iv. floodgates – lots of laws have disparate impact b/c of economic disparities (even liberal justices agree, analyze on statutory grounds)

F. Compare Yick Wo (unconst. b/c discrim. effect proved discrim. purpose) with Davis (const. b/c discrim effect did not show discrim. purpose).

VII. 
Affirmative Action

A. Grutter v. Bollinger (2003) (p. 808) and Gratz v. Bollinger (2003) (p. 814)

1. facts – affirm. action in admissions

i. MI Law School (Grutter) – holistic, individualized approach, with race as one of many “soft” factors

ii. MI undergrad (Gratz) – point system which gives 20-point bump to minorities (often determinative)

2. State argues – educational benefits from diverse student body

3. holding – Grutter const. and Gratz unconst.

i. strict scrutiny

a. accepts diversity as compelling interest (rejects remedying past discrim.)

b. cannot use quotas, cannot have race be “defining feature” of app (de jure or de facto)

c. requires “good faith consideration” of race-neutral alternatives

d. law school program is narrowly tailored, but undergrad is not

ii. but says can only keep program as long as necessary – probably not necess. in 25 years

4. concurrence (Souter, Ginsburg)

i. laws that benefit historically disadvantaged minorities should only get intermediate scrutiny

5. dissent (Scalia, Thomas)

i. majority uses wishy-washy strict scrutiny

ii. this law is not necessary to achieving objective

B. Should affirmative action programs get strict scrutiny?

1. text = yes, only says “person” not which race is which

2. originalism = maybe, but soon after 14th Am. Congress passed race-based welfare programs

3. Carolene process theory = maybe

4. precedent = depends what justification you give for S.S.

i. color-blind Constitution (yes)

ii. stigmatizing effect (no)

C. Policy arguments about affirmative action

1. as a remedy for past wrongs (SC rejected in Grutter)

2. benefits (GM amicus brief in Grutter/Gratz)

i. more academic perspectives, concrete educational benefits

ii. global competitiveness and economic growth, decreased workforce tension

iii. leads to diversity in government/community leadership

3. costs (Thomas dissent in Grutter/Gratz)

i. reverse discrim. against whites and Asians, leads to racial tension

ii. stigmatizes blacks

iii. creates entitlement and dependency, decreased success

VIII. 
50 Years of School Desegregation

A. Background

1. massive Southern resistance to Brown – “all deliberate speed”

2. court-ordered bussing

3. school districts allowed to stop bussing if could prove achieved “unitary status” (have erased results of de jure segregation)

4. white flight to suburbs meant neighborhood schools still de facto segregated

B. Parents Involved in Community Schools v. Seattle School Dist. No. 1 (2007) (p. 819)

1. facts – desegregation policies in Louisville, KY and Seattle, WA

i. classify students as white/nonwhite or black/other

ii. reassign students in oversubscribed hs based on race

iii. trying to correct de facto segregation, approx. racial populations of city as a whole

2. State argues
i. remedying effects of past discrimination

ii. diversity in education, like in Grutter
3. holding (Roberts) – unconstitutional

i. nothing to remedy b/c no de jure effects to remedy

a. no history of segregation in Seattle

b. Louisville had achieved unitary status

c. cannot use to remedy de facto segregation

ii. distinguishes Grutter diversity

a. Grutter was educational interest in broad, not just racial diversity

b. here, race is sole factor (more like Gratz)

c. but declines to decide whether this is compelling b/c tailoring

iii. not narrowly tailored

a. benefits could be achieved through less race discrimination

b. population’s racial proportions not necess. = to amount needed for benefits (and extra is just discrim.)

· note: how on earth would you measure amount necessary???

4. concurrence (Kennedy)

i. no member of 1975 court would have agreed with this decision

a. lots of voluntary bussing then to remedy de facto segregation

ii. but agrees that not narrowly tailored

a. proposes other race-neutral methods like school site selection, re-drawing attendance zones, etc.

5. dissent (Breyer)

i. racial diversity in education = compelling, Grutter controls

a. different perspectives, learning respect 

b. might even be more compelling at younger age than college

c. plus, overall better test scores

ii. controlling factor is student choice, bussing is only at the margins (factor in small fraction of cases)

C. argument over “color-blind” Constitution

1. majority – prohibits any legislation on basis of race

2. dissent – phrase goes to legislation’s purpose

3. Kennedy – good, but unrealistic, axiom

IX. 
SEX DISCRIMINATION

A. Bradwell (1872) (p. 835) – women are naturally inferior, timid, delicate, etc.

B. Frontiero v. Richardson (1973) (p. 836)

1. facts – military spousal benefits

i. for men, presumed wives dependent and get higher pay

ii. for women, had to prove husbands dependent to get pay bump

2. holding – unconstitutional

i. something higher than rational basis (not really irrational b/c statistically probably true)

ii. not 5 votes for strict scrutiny

C. Craig v. Boren (1976) (p. 837)

1. facts – “near-beer”

i. women 18-and-up could buy

ii. men 21-and-up could buy

2. holding (Brennan) – unconstitutional

i. first time establishes that 14th Am. protects against sex. discrim.

ii. intermediate scrutiny 

a. says from “previous cases” but does not say which

b. Reed and Frontiero claimed to use rational basis (although seemed heightened in application)

iii. note: why not strict scrutiny?

a. Brennan strategery (had often called for S.S. in dissents); establishing standard in case where men are Ps; invents intermediate and claims its obvious to get 5 votes)

b. implicit recognition that sometimes legit to base govt policy on gender

c. but also recognizing history of discrim., poss. of being used to subjugate or encourage stereotypes about inferiority

D. Rostker v. Goldberg (1980) (not in book)

1. facts – Carter reactivated draft registration process

i. Carter recommended women register too

ii. Congress rejected recommendation

2. Ps argue – 5th Am. substantive Due Process

3. holding (Rehnquist) (6-3) – constitutional

i. was not “accidental by-product of traditional way of thinking about females”

ii. women not in combat, therefore not “similarly situated” to men

iii. Congress thought too many admin/military problems with drafting women for non-combat roles

4. note: still constitutional after VMI? and banning women in combat?

i. state claims combat more dangerous for women

ii. but perhaps this is based on stereotypes – maybe have to leave open opportunity for small number of women who could, or who would want to
E. Michael M. v. Superior Court of Sonoma County (1981) (p. 851)

1. facts – CA statutory rape statute only punishes men

2. State argues – interest in preventing teen pregnancy

3. holding (Rehnquist) – constitutional

i. preventing teen pregnancy is legit. (chastity might have been real one, but as long as there’s 1 legit, the court will uphold)

ii. leveling the incentives to sex for teen boys and girls – girls already don’t want to get pregnant

iii. differential treatment based on biological differences, closely related to gender

iv. also says punishing women would discourage them from reporting statutory rapes, make prosecution difficult (assuming most statutory rapes committed by men)

4. dissent (Brennan) – real reason was chastity, this is based on outmoded sexual stereotypes

F. United States v. Virginia (“VMI”) (1996) (p. 838)

1. facts – FMI all-male public military academy

2. State argues
i. educational benefits of single-sex education

ii. would have to change “adversative method” to admit women

iii. creates VWIL (all-female) with “cooperative method”

3. holding (Ginsburg) – unconstitutional

i. intermediate scrutiny

a. important governmental objective

b. substantially related

c. “exceedingly persuasive” justification

ii. diversity benefits = post-hoc rationalization (wasn’t reason at 1839 founding)

iii. assumption that women can’t handle “adversative method” is based on stereotype (what women can handle or prefer)

a. even if most women wouldn’t thrive, some women might and should have opportunity

iv. reject’s VWIL as inherently unequal in intangibles (like Sweatt)

4. dissent (Scalia)

i. majority disingenuous, applying intermediate scrutiny++

ii. too costly to accommodate small # of women who would be interested

X. 
DISABILITY DISCRIMINATION

A. Cleburne v. Cleburne Living Center (1985) (p. 872)

1. facts – law requires permit to establish group home for mentally retarded, Ps denied permit and challenge law

2. holding – unconstitutional

i. rational basis

a. but note: an immutable characteristic; discrete and insular (although not monolithic and connected to family); trouble utilizing political process for selves (some states bar/have barred mentally ill from voting)

b. interests are being protected by legislature

· laws with negative effect probably aren’t from hate/stereotypes

· assumptions about abilities more likely to be real than from stereotypes (unlike women in VMI)

ii. but FAILS rational basis

a. not a legit interest:

· nearby prop. owners upset, elderly rez scared

· leg. can consider comm. wishes, but this is just sanctioning their unreasonable or discrim. fears

b. not rationally related:

· nearby jr. hs students will make fun of them

· kids from home would go to that school, this law does nothing to prevent them being made fun of

· in a flood zone and home’s rez couldn’t evacuate quickly

· mentally disabled people might get hurt (by each other or jr hs students) and city would be liable

· large size would destroy aesthetic of the neighborhood

· very under-inclusive b/c other dwellings with same risks (nursing homes, frat houses, apt buildings) don’t require permits

3. concurrence (Stevens)

i. heightened scrutiny

ii. leg. tide in favor now, won’t always be – if use this argument, could erase strict scrutiny for some racial minorities or women

iii. more prejudice out there than majority admits

4. dissent (Marshall)

i. majority using rational basis++ (note: compare with Railway Express, “no req. that all evils of the same genus be eradicated”)

ii. general “levels of scrutiny” framework is flawed

XI. 
SEXUAL ORIENTATION DISCRIMINATION

A. Overview

1. what level of scrutiny? rational basis++ (but court really ducks question)

2. immutable - ??

i. but this isn’t always controlling

ii. ex: religion is not immutable, but can’t discrim based on it

3. discrete and insular – no

4. political power – maybe

i. OK at local level, but not always national level (ex: Congress has not included sexual orientation in Title VII)

5. history of discrimination – yes

B. Romer v. Evans (1996) (p. 880)

1. facts – CO State Constitutional Amendment

i. CO cities had passed local laws banning discrim. against gays and lesbians by public and private actors

ii. CO statewide executive order prohibited discrim. at universities, etc.

iii. Amendment – repealed these laws, precluded any branch of CO govt passing anti-discrim leg.

2. Ps argue – violates EP

3. State argues
i. law not discrim, only denying gays “special” rights

ii. protecting citizens’ freedom of ass’n

iii. conserving resources to fight other forms of discrim

4. holding (Kennedy) – unconstitutional

i. “defies and confounds” level-of-review framework b/c so broad

a. usually laws deny group one right, in service of 1 state interest

b. instead, this law identifies group and denies them all forms of legal protection

c. more like per se, plain-language violation of EP

ii. but then says fails even rational basis

a. law is so overbroad that only purpose could be bare desire to harm unpopular group => not legit interest

iii. not denying gays “special” rights

a. everyone has right to be free from discrim and seek help from leg. or courts if being discrim against

b. would req. gays to get another Am. to stop discrim – puts them at disadvantage to other groups

5. dissent (Scalia)

i. “The Court has mistaken a Kulturkampf (culture war) for a fit of spite.”

C. Gay Marriage Hypothetical

1. Substantive DP
i. Loving v. VA (although mostly EP, DP holding that have right to marry person you want regardless of race)

2. Equal Protection
i. strength state interest vs. tailoring

a. Goodridge v. Dept. of Pub. Health (MA 2003) (fails rational basis)

ii. state interests?

a. encouraging illegal activity (sodomy) – no, Lawrence
b. moral disapproval – no, Romer
c. encouraging procreation

· probably not enough under rational basis++ (very under-inclusive)

d. protect traditional institution of marriage/family (define terms? whether ct. believes real reason, unlike in Romer
I. OVERVIEW

A. text: “Congress shall make no law abridging the freedom of speech, or of the press”

1. Congress/law = also includes executive orders, state laws (first B.O.R. to be incorporated)

2. speech = not just spoken words, but general expression

3. press = not just books/printing press, but internet, etc.

B. exceptions

1. blackmail, perjury, bribery

2. yelling “fire” in a theater

C. originalists: many think Congress could punish you for saying something, as long as they don’t prevent you from saying it

D. rationales/justifications

1. democracy / Carolene Products FN

2. marketplace of ideas

i. free market will produce truth

ii. counter-speech is better than censorship to overcome lies

iii. but note: poss. market failure if loudest (richest) speakers get heard and repeated the most

3. importance in political process

E. scrutiny

1. content-based (or viewpoint-based) => strict scrutiny (fatal in fact)

2. content-neutral (time, place, manner reg.) => intermediate scrutiny

F. TEST

1. does law target speech or conduct?

i. conduct => O’Brien
ii. speech => content-based or content-neutral?

a. content-neutral => intermediate scrutiny

b. content-based => does law distinguish btwn content based on same policy as for banning broader category of speech? (R.A.V.)


INCITEMENT:

	
	Schenck
	Holmes/Brandeis
	Hand
	Dennis/Yates
	Brandenburg

	speaker’s intent
	no
	no
	yes
	yes
	yes

	harm is imminent
	no
	yes
	no
	no
	yes

	harm is likely
	no
	sort of
	no
	no
	yes

	harm is serious
	
	yes
	
	
	no (but most courts have read into)


II. 
INCITEMENT

A. During WWI

1. Overview

i. “natural or bad tendency” test prevailed

ii. Holmes test: likeliness of bad effect

a. forces judges to predict the future

iii. Learned Hand test: content of speech

a. allows for more manipulation by speaker

· ex: KKK guy, “wouldn’t it be fortuitous of something happened to those black people”

b. but judges doing textual analysis (their wheelhouse)

2. Schenck v. US (1919) (Handout #22)

i. facts – federal Espionage Act

a. law forbid “interfering with functioning of the draft”

b. P published socialist leaflet, “Assert Your Rights,” saying draft violates 13th Am.

ii. holding (Holmes) – constitutional

a. clear and present danger standard

· “whether the words are used in such circumstances and are of such a nature that they will create a clear and present danger of the evil Congress seeking to prevent”

b. could have encourage people to duck the draft

c. special-ness of wartime

3. Frohwerk v. US (1919) (Handout #22) – natural or bad tendency test

4. Debs v. US (1919) (Handout #22)

i. facts – upheld conviction under Espionage Act

a. Debs a famous Socialist party leader, had twice run for prez

b. gave speech expressing admiration for those who refused to be drafted (never directly criticized draft or WWI)

ii. holding (Holmes) – constitutional

a. natural or bad tendency test

· doesn’t mention “clear and present danger”

· very deferential

· note: had been used in lower courts pre-Schenck
b. even expressing general pacifism during wartime has “natural tendency” of undermining war effort

5. Abrams v. US (1919) (Handout #22)

i. facts – Communist anti-war leaflet urging workers to stop making ammunition

ii. holding (Abrams) – upholding conviction under Espionage Act

iii. dissent (Holmes)

a. clear and present danger test

b. here, no danger b/c unlikely anyone would listen

c. “marketplace of ideas” rationale

6. Masses Pub Co. (SDNY 1917) (Learned Hand) (Handout #22)

i. facts – P prosecuted for publishing political cartoons critical of WWI and draft

ii. holding – doesn’t fall within the law b/c doesn’t urge any action

B. During the Red Scare

1. Overview

i. court continues to rely on Schenck line of cases, even though

a. peacetime

b. state, not fed, laws

ii. but statutes different than WWI

a. in WWI, statutes were broad and Ps convicted of speech falling under

b. in Red Scare, statutes explicitly created speech crimes

· leg. has already decided that this sort of speech creates a clear & present danger

2. Gitlow v. NY (1925) (Handout #23)

i. facts – NY criminal anarchy law

a. Gitlow printed Left Wing Manifesto advocating worldwide Communist revolution

b. no evidence of an effect from publication/circulation

ii. P argues – violates Due Process, should only punish expression if likelihood of substantial evil

iii. holding – constitutional

a. rational basis: “not arbitrary and unreasonable”

· deferential, gives “every presumption” to the statute

b. court admits pamphlet had no effect/caused no harm

c. without limits, free speech might become “scourge of the republic”

d. state can act preemptively to protect itself

iv. dissent (Holmes, Brandeis)

a. analyze speaker’s intent and likely result

b. emphasizing present of clear & present danger test – thinks leg. can’t act preventatively

3. Whitney v. CA (1927) (Handout #23)

i. facts
a. Whitney part of social elite, convicted of being a member of org. that advocated violent revolution (although herself a moderate)

b. could not find lawyer b/c would destroy prof. reputation

c. judge would not grant continuance to lawyer who got case 1 day before trial, kept lots of evidence out

d. note: Whitney later pardoned

ii. holding – constitutional

a. rational basis: “not arbitrary or unreasonable”

b. deference

iii. concurrence (Brandeis, Holmes)

a. clear & present danger

· must be imminent and reasonable

· must be preventing a serious evil (ex: not any crime, like trespass)

b. important part of political process (not marketplace)

c. but agrees with result b/c Whitney waived clear & present danger issue by never raising at trial

4. Dennis v. US (1951) (Handout #23)

i. facts – federal Smith Act

a. crime to publish, etc. “with intent to cause the overthrow or destruction of any govt of the US”

b. but no intent requirement for organizing or helping organize society that does this

c. Communist leaders convicted

ii. holding (Vincent) – constitutional

a. rejects Whitney rationale: just because statute targets speech, doesn’t mean court should automatically defer

b. admits subsequent opinions have “inclined towards” the Holmes-Brandeis rationale

c. but uses modified Masses (Hand) formula

· more serious the potential evil or harm, less likely harm must be

· undermines imminent/reasonably likely requirements

iii. dissent (Black, Douglas)

a. marketplace rationale – way to defeat Communism is to let it fail in the market, not suppress it

C. Today

1. Brandenburg v. Ohio (1969) (p. 1105)

i. facts – Ohio statute (similar to Smith Act)

a. KKK leader convicted for speech demanding “revengeance”

ii. holding (per curiam) – unconstitutional

a. standard: advocacy that is

· (1) directed to inciting imminent lawless action AND

· (2) likely to incite such action

b. statute punishes mere advocacy, not just incitement

c. note: claims settled law, that Dennis discredited Whitney; incorporating elements of Holmes and Hand tests

III. FIGHTING WORDS

A. Chaplinksy v. State of NH (1942) (p. 1108)

1. facts
i. Chaplinksy proselytizing for Jehovah’s Witness, arrested after disturbance

ii. called cop “goddamned racketeer” and “damned Fascist and the whole govt of Rochester are Fascists or agents of Fascists”

2. holding – constitutional

i. some speech is not protected

a. don’t contribute to marketplace of ideas b/c “lewd and obscene, the profane, the libelous, and the insulting or fighting words”

b. have little value and cause great harm

ii. fighting words = “those which by their very utterance inflict injury or tend to incite an immediate breach of the peace”

a. danger of causing immediate physical violence to speaker

b. reasonable hearer test, not speaker-by-speaker

B. court has not upheld any fighting words convictions since Chaplinksy
1. but if only aim is clearly to provoke fight, probably wouldn’t be protected

IV. PROFANITY

A. Cohen v. California (1971) (p. 1111)

1. facts – CA statute 

i. prohibited “maliciously and willfully disturbing the peace or quiet of any neighborhood or person by offensive conduct”

ii. Cohen arrested in LA courthouse for “Fuck the Draft” jacket

2. State argues
i. interest in preventing violence (“fighting words”)

ii. interest in protecting offended people

3. holding (Harlan) – unconstitutional

i. not “fighting words” b/c not directed at anyone in particular

a. looks more like expression of idea, poss. marketplace

ii. those who are offended can just look away

a. court rejects Chaplinksy dicta about “profanity”

b. but still some protections for a captive audience (here, a public forum)

iii. important to strike down facially b/c danger of “chilling effect”

B. is profanity restriction really a “manner” regulation, not content?

1. ex: could still say “The Draft is Illegal”

2. but Const. isn’t just about protecting ideas, but also about how to express ideas in powerful/emotive way

3. problems with line-drawing

i. if allow courts/legislature to define “offensive,” dangers of both substantive censorship and discrim enforcement

V. Defamation/Libel

A. Overview

1. different than profanity or fighting words b/c harm direct (to person’s reputation) rather than hypothetical (might cause offense or lead to violence)
2. for public figures performing official duties (actual malice test)

i. speech about public figure

a. official in Sullivan, later expanded

b. positions of such importance that public has independent interest in qualifications of person and performance of duties

c. total public figures (ex: Bill Clinton) vs. limited public figures (have thrust themselves to forefront on particular issue, requiring voluntary action by person)

ii. in performance of their official duties

iii. factually false

iv. made with actual malice

a. P has burden of proof, by clear & convincing evidence
3. for private figures on issues of public concern

i. P only has to show negligence, not actual malice

4. for private figures on private issues

i. damages P’s reputation
ii. is factually false
iii. once P has shown damage, burden shifts to D to show truth
B. New York Times Co. v. Sullivan (1964) (p. 1048)

1. facts
i. full page ad in NY Times about violent treatment of civil rights protestors in AL

ii. Police Chief files suit for liable

a. impugns his reputation (but doesn’t mention him by name)

b. some facts aren’t right (minor, ex: number of times MLK arrested)

iii. note: So. tactic to dampen Civil Rights movement, SCOTUS injects Const. issue to stifle

2. holding (Brennan) – unconstitutional

i. some libelous speech is protected by 1st Am.

a. some “freedom in the joints”

b. focusing on chilling effect if cannot prove truth of statements in court of law (even if you know/think they’re true)

ii. “actual malice” standard:

a. (1) speech about public official (later all public figures)

b. (2) in performance of official duties

c. (3) factually false

d. (4) made with actual malice (speaker knew statement was false or acted with reckless abandon)

· P must prove by clear and convincing evidence (change from common law burden-shifting)

iii. here, no proof that NY Times acted with actual malice

3. concurrences (Black, Douglas)

i. all speech about public officials should be protected, even if speaker intentionally lying

C. policy behind actual-malice test for public figures

1. can better protect themselves b/c have microphone of fame

2. 1st Am. values public debate, public’s interest in knowing about public figures

3. assumption that public figures have voluntarily put themselves forward, not just “become” public

VI. OBSCENITY

A. Overview

1. problems with defining obscenity

2. standard (Miller test)

i. appeals to prurient (lustful) interest
ii. depicts or describes sexual conduct in a patently offensive way
iii. taken as a whole, lacks serious literary, artistic, political or scientific value
3. policy behind obscenity laws

i. keep people from thinking “shameful thoughts” (but thought control?)

ii. keep from offending people (but look away rationale of Cohen, supra)

iii. protect children (but overbroad b/c prevents adults too)

iv. protect morals

a. this has long history

b. but Cohen overturned for profanity and Lawrence implied not valid legislative interest

c. cases seem to distinguish between legislating political views (unconst.) and moral views (const.) – but is line really so clear?

v. prevent violence against women /subordination of women

B. Roth v. US (1957) (p. 1055)

1. holding – obscenity not protected by 1st Am.

i. obscenity definition

a. deals with sex

b. in manner appealing to prurient interest

· “having tendency to excite lustful thoughts”

· “shameful or morbid interest in nudity, sex, excretion” (MPC of time)

· note: 2nd prong actually broadened existing law

c. without redeeming literary, artistic, political, or scientific value

ii. cost to society b/c inciting shameful thoughts

iii. without redeeming social importance b/c doesn’t contribute to marketplace of ideas
C. after Roth
1. “prurient interest” standard dropped

2. fractured court without any clear definition of “obscenity”

3. Stewart said, “I know it when I see it.”

D. Stanley v. GA
1. holding – govt cannot prosecute for mere possession of obscene materials in your home

i. only state interest would be thought control

ii. unique privacy interest of the home

iii. govt can regulate/ban buying, downloading, displaying, etc.

E. Miller v. CA (1973) (post-Roth test, still good law)

1. appeals to the prurient interest

2. depicts or describes sexual conduct in a patently offensive way

3. taken as whole, lacks serious literary, artistic, political, or scientific value

F. 
Am. Booksellers Ass’n, Inc. v. Hudnut (7th Cir. 1985) (Handout #27)

1. facts – Indianapolis ordinance

i. defines pornography

a. “graphic and sexually explicit subordination of women, whether in pictures or words… which portrays them as sexual objects to be dominated” with sadomasochism, humiliation, etc.

b. no exception for literary, artistic, political or scientific value

c. note: focuses on particular depictions, not overall work as prurient, offensive, etc.

ii. bans materials + private right of action (against maker and seller) for women injured by men who viewed

2. holding (Easterbrook) – unconstitutional 

i. accepts that porno causes social harm to women, but doesn’t meet Brandenburg test (imminent lawless action)

a. note: conceding that contributes to marketplace (but would probably be subconscious)

ii. law doesn’t map SCOTUS definition of obscenity

a. over-inclusive (ex: could include things with great artistic value)

b. under-inclusive (ex: leaves out obscenity not humiliation to women)

c. definition hinges on portrayal of women, not obsceneness

iii. this is viewpoint discrim

a. govt bans b/c disagreeing with message

b. govt-approved view of women and relationship btwn the sexes

c. “thought control”

VII. Child Pornography

A. Overview

1. state can ban completely (even possession) b/c making child porn causes actual physical and mental harm to the child (Ferber)

2. but cannot ban if doesn’t involve actual child (Free Speech Coalition), so not just b/c changing social morays or encouraging pedophiles (more like incitement, Brandenburg and Am. Booksellers)

B. NY v. Ferber (1982) (p. 1060)

1. holding – govt can regulate

i. broader than obscenity

ii. here, social costs too high – state interest in protecting kids

a. sexual exploitation of kids harms psychological and physical health

iii. different than other free-speech balancing

a. not protecting people from offense (like obscenity)

b. protecting kids from actual harm that comes from making the speech

c. plus, kids cannot consent under law

iv. practically, govt can ban completely b/c cutting off demand cuts off supply

C. Stanley v. GA – does not apply to child pornography; possession can be a crime

D. Ashcroft v. Free Speech Coalition – state cannot ban non-obscene child pornography if does not involve actual child (ex: young-looking adults, animation)

VIII. 
Symbolic Speech

A. Overview

1. definition (Johnson)

i. speaker had intent to convey message

ii. likelihood was great that message would be understood by those who viewed it

2. standard (O’Brien)

i. within constitutional power of govt

ii. furthers an important or substantial govt interest

iii. govt interest is unrelated to suppression of free expression

iv. incidental restriction on 1st Am. freedoms no greater than essential

a. sometimes rephrased, does the speech burden substantially more speech than necessary? (more like intermediate than SS)

B. US v. O’Brien (1968) (p. 1006)

1. facts – burned draft card on steps of Boston courthouse

i. convicted under conduct statute (impeding the draft) not for speech

2. holding – constitutional

i. standard:

a. (1) within constitutional power of govt

b. (2) furthers an important or substantial govt interest

c. (3) govt interest is unrelated to suppression of free expression

d. (4) incidental restriction on 1st Am. freedoms no greater than essential

ii. law helps draft function more efficiently – card has important info like local board contact info, reminds you to report change of address, etc.

a. but evidence that leg. intent to stop war protestors

b. court says won’t strike down b/c of “alleged illicit legislative motive”

· note: different than 14th Am. cases; courts have often seen as flawed, look for true leg. purpose

C. Texas v. Johnson (1989) (p. 1067)

1. facts – P publicly burned US flag during protest at Repub. Nat’l Convention

i. TX law forbade “desecration of public monument, place of worship or burial, state or national flag”

2. State argues
i. protecting against breaches of the peace

ii. protecting flag as symbol of nationhood and nat’l unity

3. holding
i. this is symbolic speech because

a. speaker had intent to convey message

b. likelihood was great that viewers would understand message

ii. fails O’Brien test b/c govt has no legit interest besides suppression of free expression (#3 prong)

a. breach of peace is like fighting words/incitement

b. govt can’t mandate what flag is a symbol of

iii. this is a content-based restriction

a. only flag desecration (not all burning) illegal (ex: proper way to get rid of old flags is to burn them)

b. protection for manner of speech (like Cohen)

4. dissent (Stevens)

i. content-neutral, actually a time/place/manner restriction

ii. protecting nat’l property, like saying people can’t spray-paint the Washington monument

a. but note: competing property interest in monument case, not in flag bought by burner

5. dissent (Rehnquist, White, O’Connor) – should make new Chaplinksy category for flag-burning

i. flag has unique position, burning it like “grunt” designed to antagonize others, not like real speech

IX. 
HATE SPEECH

A. Beauharnais v. Illinois (1952) (Handout #32) (technically still good law, but SCOTUS would probably overturn)

1. facts – 

i. lithograph with petition to Chicago govt 

a. to “halt the harassment and invasion of white people by the Negro”

b. calling on white people to unite

c. accusing blacks of generally being criminals

d. including application for White Circle League of America

ii. convicted under Illinois law

a. portrayal of “depravity, criminality, unchastity or lack of virtue in a class of citizens of any race, color, creed or religion which… exposes the citizens… to contempt, derision or obloquy or which is productive of breach of the peace or riots”

2. State argues
i. like a criminal “group libel” law

ii. also incitement (interest in keeping the peace)

3. holding (Frankfurter) – constitutional

i. rational basis

ii. state interest in keeping peace

a. does not use clear & present danger test b/c also libelous

4. dissent (Black, Douglas)

i. content-based restriction

ii. same kind of law could punish those favoring equality

B. R.A.V. v. City of St. Paul, Minn. (1992) (p. 1116)

1. facts – MN hate speech statute

i. misdemeanor to “place on public or private prop. a symbol, object, appellation, char. or graffiti” (burning cross, swastika) which “arouses anger, alarm, or resentment in other on the basis of race, color, creed, religion, or gender”

ii. MN Supreme Court interpreted to only cover “fighting words”

2. State argues – compelling interest in allowing minorities to live peacefully in their own homes

3. holding (Scalia) – unconstitutional (9-0, but split about why)

i. law targets expression, not conduct, so not O’Brien
ii. law is content-based AND viewpoint-based

a. not just offensive speech, but speech that is offensive b/c of race

b. viewpoint b/c could write “racist pig” but not “nigger” (court says uneven playing field)

c. note: court protecting “fighting words,” if accepting MN interp.

iii. can sometimes distinguish based on content

a. if justification for content restriction = justification for banning material in first place (ex: very obscene material, very dangerous threats)

b. but here, court not convinced that these are “most likely to incite violence”

iv. state has compelling interest, but law not narrowly tailored

a. could ban all fighting words, not just racist ones

b. note: this is weird narrow tailoring b/c would require govt to ban more not less speech

v. re-char. Chaplinksy (not that speech had no social value, just so little that always outweighed by social harms)

4. concurrence (White) – law unconstitutionally overbroad

5. concurrence (Stevens)

i. if speech has political content (which govt is regulating non-neutrally) then it’s inherently not obscenity or fighting words (Chaplinksy)

C. approach to regulation hate speech that doesn’t = fighting words

1. invent new Chaplinksy category for hate speech

i. has no social worth b/c real goal is to silence others and end debate

ii. but this is problematic b/c still opinions and ideas

a. perhaps value judgment to say they don’t contribute

b. speaker has right to method (Cohen)

2. make law that would survive strict scrutiny

i. could argue banning hate speech is necessary to protecting minorities (which SC conceded in R.A.V. was compelling interest)

1st Am: “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof”
I. FREE EXERCISE

A. Religious Discrimination

1. Church of Lukumi Babalu Aye, Inc. v. City of Hialeah (1993) (p. 1327)

i. facts
a. Santeria religion relies on animal sacrifice

b. Santeria group got permit to open church in Hialeah

c. city passes law forbidding “ritual animal sacrifice,” except for eating

ii. State argues – protecting animals from cruelty
iii. holding (unanimous) – unconstitutional
a. statute is facially neutral
· words “ritual” and “sacrifice” raise concerns, but can be used secularly (and statute so defines)
b. but has discriminatory purpose
· written in way to only ban Santeria practices (ex: Kosher still allowed)
· too under-inclusive for animal cruelty rationale (ex: hunting, slaughterhouses)
· legislative history
· emergency session just after church got permit
· one rep said, “Bible only allows animal sacrifice for consumption”
· one witness said, “Santeria is an abomination, contrary to the Bibile”
B. Neutral Laws

1. Sherbert v. Verner (1963) (p. 1313)

i. facts
a. P a Seventh-Day Adventist

b. fired because she wouldn’t work on Saturday (her Sabbath)

c. couldn’t find a job that would let her have Saturday off

d. denied unemployment benefits b/c said she’d turned down gainful work

ii. holding – unconstitutional

a. law has discriminatory effect (not facially or purpose)

b. strict scrutiny

· compelling interest in limiting welfare benefits

· but state’s refusal to grant her exception does not serve this interest

· might be to prevent fraud, but no evidence of and narrower ways to prevent (ex: investigate if true believer)

2. Wisconsin v. Yoder (1972) (p. 1307)

i. facts – Amish don’t believe in sending kids to school after certain age, conflicts with compulsory attendance law

ii. holding – unconstitutional for state not to give Amish exception

3. Employment Div., Dept. of Human Resources of Oregon v. Smith (1990) (p. 1318)

i. facts
a. P a Native American

b. fired when boss found out used peyote (for religious purposes)

c. denied unemployment benefits b/c fired for misconduct

ii. holding (Scalia + 3) – constitutional

a. defines issue: whether state can const. criminalize peyote, even by those whose religions require them to use it

b. rational basis

· strict scrutiny not for discrim effect, only facial or purpose

c. 
distinguishes Sherbert
· involved denial of unemployment benefits

· natural opportunity for case-by-case analysis

· but note: don’t criminal laws have same opportunity? and shouldn’t be court more concerned with crim than benefits? and right at convenience of govt??

d. distinguishes Yoder (+ other 40 years of Sherbert progeny)

· in those, other const. rights at play 

· ex: Yoder involved substantive DP right of parents to educ. kids

· (note: somehow 2 “near missies” = strict scrutiny?)

iii. concurrences (2) – survives strict scrutiny

iv. dissents (3) – failed strict scrutiny 

4. Religious Freedom Restoration Act (RFRA)

i. passed unanimously in House

ii. tried to restore Sherbert test (SS for religiously discrim effects)

5. City of Boerne v. Flores
i. holding – strikes down RFRA for states, but still applies to fed govt

a. judicial supremacy!

6. Justifications for using rational basis for discrim effect

i. not precedent – Sherbert
ii. not text – Congress shall make NO law

iii. not history – inconclusive, Scalia doesn’t discuss

iv. fear of anarchy if unable to pass neutral laws + strong faith in political process

II. ESTABLISHMENT CLAUSE

A. Overview

1. principles behind (note: inconsistent, unpredictable)

i. wall of separation (McCollum, Black’s dissent in Zorach)
ii. govt neutrality (Zorach)

2. justifications/policy

i. protect religion from secularizing power of the state (Locke)

3. methods of analysis

i. avoid force // coercion

a. Zorach ignores institutional coercion, but Weisman concerned with peer pressure/practical

ii. don’t use facilities // resources

iii. maintain neutrality

4. standard

i. Lemon Test

a. (1) secular purpose

b. (2) no effect of advancing or inhibiting religion

c. (3) no excessive govt entanglement with religion

d. note: still in effect, but widely criticized and SCOTUS sometimes ignores (ex: Weisman, Marsh), but lower courts still bound

ii. Endorsement Test (Lynch, Allegheny)

a. (1) did govt intend to endorse religion?

· note: Scalia says impossible to determine leg. intent

b. (2) was effect to advance/endorse religion?

· reasonable observer test (someone familiar with historical context of place)

B. 
SCHOOL PRAYER

1. McCollum (1948) (unconst. for private teachers to visit pub. school and teach religion for 30 mins each day)

2. Zorach (1952) (const. for school to let kids leave early to go to religious centers for instruction)

i. distinguish from each other?

a. force => none in either

b. coercion => none in either (Zorach says explicit would be unconst., but ignores structural coercion)

c. facilities => use in McCollum but not in Zorach
d. resources => use in both (in Zorach, pub. officials used to police policy, etc.)

e. neutrality => Zorach signals shift towards
3. Engel v. Vitale (1962) – struck down NY daily prayer recital, though voluntary

4. Abington School Dist. v. Schempp (1963) – struck down law req. daily Bible verses

5. Lee v. Weisman (1992) (p. 1263)

i. facts – rabbi leads prayer at high school graduation

ii. precedents (Engel, Abington) – teacher-led prayer in public school is unconstitutional b/c govt cannot prepare or lead prayers for the people

iii. holding (Kennedy) – unconstitutional

a. attendance is voluntary, so no force

b. but coercion

· to attend – watershed moment in hs kid’s life

· to pray – peer pressure to stand and bow head; cites psychological studies, esp. of tweens

· but note: is this by govt or other tweens? govt created situation

· says to suggest otherwise would be “empty formalism”

· note: very different than Zorach, which basically equated force and coercion

iv. concurrences (Blackmun, Stevens, O’Connor, Souter)

a. coercion not the only problem

b. also favoring religion over non-religion – doesn’t matter that non-denominational, still favors believers over atheists

c. endorsement – doesn’t matter that rabbi and not teacher, a govt-facilitated event

v. concurrence (Souter)

a. coercion would violate Free Exercise clause, Est. Clause must go further or it’s irrelevant

b. to Scalia’s historical argument

· Madison & Jefferson both opposed Congressional prayer, etc.

· Framers divided

· or politicians ignored 1st Am. when political expedient

· shouldn’t be bound by Framer’s interp

· Framers passed Alien & Sedition Acts

· maybe nation more religiously diverse now

vi. dissent (Scalia)

a. coercion should follow legal definition (ridiculous tween psych)

b. only a “minimum inconvenience” for students to sit rather than stand

c. govt can endorse religion over non-religion b/c long history (Congressional prayer, etc.)

6. Santa Fe Indie Schl. Dist. v. Doe (2000) (p. 1271)

i. facts – prayer at hs football game

ii. holding – unconstitutional

a. football game similar to graduation in Weisman (social importance, etc.)

b. same coercion concerns

C. 
EVOLUTION

1. state cannot prevent teaching evolution in public schools, Epperson v. AK (1968) (p. 1272)

i. only state interest = b/c inconsistent with Bible

ii. this is non-secular and would have purpose of advancing religion over non-religion

2. state cannot mandate equal teaching time for creationism, Edwards v. Aguillard (1987) (p. 1273)

i. only state interest = cast doubt on evolution, advance creationism

ii. but note: Scalia’s dissent – should abandon “purpose” prong of Lemon test because impossible to determine leg.’s purpose

D. PRAYER IN CONGRESS

1. creates exception for long-standing historical govt religious practices, if done by Framers?

2. Marsh v. Chambers (1983) (p. 1278)

i. facts – Congress open session with prayer, hires and pays chaplain

a. has become more and more inclusive (once Hindu prayer), but always favors religion over non-religion

ii. holding (Burger) – constitutional

a. ignores Lemon test

b. historical understanding (quasi-originalist argument)

· first Congress did this, contemporary with enacting B.O.R.

· shows intention/interp of Framers of 1st Am.

iii. dissent (Brennan) – unconstitutional

a. violates Lemon test

b. has purpose & effect of advancing religion

c. excessive entanglement – chaplain on govt/ payroll, govt decides who to hire and has some content control

E. PLEDGE OF ALLEGIANCE (‘ONE NATION UNDER GOD’) HYPO

1. Elk Grove Unified School District v. Newdow (9th Cir. 2004) – pledge unconstitutional

2. SCOTUS overturned on standing grounds (did not reach merits)

i. most justices probably think acceptable “ceremonial deism” (background noise)

ii. but concurrence (O’Connor) – constitutional

a. does not violate endorsement test

b. reasonable observer would see merely invoking solemnity

3. probably fails Lemon test

i. non-secular purpose => added to show support for Christianity over godless communists

4. probably fails Weisman coercion test

i. mandatory school setting, pressure from other kids

F. 
RELIGIOUS SYMBOLISM IN PUBLIC

1. Christmas decorations
i. Lynch v. Donnelly (1984) (p. 1284)

a. facts – city Christmas display with Santa + crèche

· in park owned by non-profit, but display owned and set up by city

b. holding (Burger) – constitutional

· applies Lemon test, but reserves right to ignore it

· secular purpose = “depict historical origins of Christmas holiday”

· only minimal effect of advancing religion (like a religious painting in a museum)

c. concurrence (O’Connor, the swing vote)

· reinterprets first 2 prongs of Lemon => endorsement

· did govt intend to endorse religion? 

· even if not, was effect to endorse religion? (to reasonable person)

· note: who is reasonable observer? Christian? (inconsistent w/ protecting minority) non-believer? (inconsistent w/ reality when 80% of Americans Christian)

· here, city did not intend to endorse religion

· city intended to celebrate secular public holiday

· Christmas as federal holiday is not endorsement, merely accommodation

d. dissent (Brennan)

· purpose was non-secular b/c mayor testified was to “keep Christ in Christmas”

· including religious with secular components still has effect of promoting religion

ii. Allegheny County v. ALCU (1989) (p. 1292) (“2 plastic reindeer” rule)

a. facts
· menorah placed next to Christmas tree with sign, “Salute to Liberty!”

· crèche standing alone

b. holding – menorah OK but crèche constitutional

· first time there are 5 votes for Endorsement Test

2. Ten Commandments
i. McCreary County, KY v. ACLU of KY (2005) (p. 1293) (strikes down 10 Commandments in KY courthouse)

ii. Van Orden v. Perry (2005) (p. 1298) (upholds 10 Commandments on grounds of TX State Capitol)

a. to strike down both (4)

b. to uphold both (4)

· Rehnquist:

· uphold b/c long history of official recognition of religion in public life

· but also passes Lemon Test: 

· secular purpose = to acknowledge role in legal history

· but note: different than SCOTUS frieze, which has Moses with many other hist. figures

· and note: 10 Comm. certainly not Framers’ inspiration

· Scalia:

· 97.7% of people in US (Christians, Jews, Muslims) are monotheistic

· it’s ok for govt to endorse “religion of the Bible”

· just can’t endorse one of these over the other, or one competing tenet (ex: divinity of Jesus)

c. Breyer split the different (narrowest, controlling opinion)

· rejects “legal tests” in favor of old-fashioned “judgment”

· TX had been there for 40 years, probably a secular purpose

· KY put up recently with religious motives, contributes to religious divisiveness

G. 
FUNDING RELIGION

1. Everson v. Board of Educ. of Ewing Township (1947) (p. 1214)

i. facts – NJ statute

a. govt reimburses parents for kids’ bus fare to private schools

b. justices disagree whether for all private schools (majority) or just Catholic schools (dissent)

ii. holding (Black) – constitutional

a. law is neutral, does not prefer religious schools over non-religious ones

· compares to municipal svs (police firefighters)

· can’t exclude religious inst. from neutrally app. law or discriminating against them

b. outlines history and core values of establishment clause (unanimous dicta)

c. implicitly important: money is distributed to parents not to religious schools
· note: formalist, rather than realist, approach (b/c money benefits schools either way)

2. after Everson
i. muddled and conflicting line of cases

ii. general pattern = no funding without intervening private choice

iii. Rehnquist Court stopped talking about separationism, favoring neutrality (5-4 decisions)

3. Zelman v. Simmons-Harris (2002) (p. 1241)

i. facts – Ohio school voucher law (really bad Cleveland public schools)

a. vouchers can be used at any participating school in Cleveland or neighboring (whether public, private, religious, non-religious)

b. but 97% of parents choose religious schools

c. and most participating schools are religious schools

· note: they are able to accept more students for voucher price b/c educ. costs lower than fancy private schools

ii. holding (Rehnquist) – constitutional

a. Lemon test

b. secular purpose = help kids get better educ. by giving them more options

c. no entanglement b/c program crafted so no govt supervision

d. effect to reasonable observer

· any advancement of religion = result of free and independent choice of parents, not the govt

· no endorsement of religion b/c of intervening choice and is otherwise neutral (O’Connor’s Lemon)

e. fact that private actors choose more often does not matter

· but notes there’s actually financial disincentive to attend religious schools (b/c more expensive than public and parents make up difference)

iii. concurrence (O’Connor) – focuses on whether parents’ decision is realistically “free and independent” choice

iv. dissent (Souter, Stevens, Ginsburg, Breyer)

4. 
Locke v. Davey (2004) (Handout #42)

i. facts – WA college scholarship program

a. student can go to any college in WA (incl. private religious)

b. but cannot study devotional theology

· WA State Constitution precludes use of state money to support religious studies

c. Davey wants to become pastor

ii. holding (Rehnquist) – constitutional

a. money funneled through student’s private choice, like Zelman
b. state could allow student to study devotional theology (b/c choice negates endorsement)

c. but doesn’t have to allow student to study devotional theology

· doesn’t trigger strict scrutiny

· not like Lukumi, b/c denying benefit rather than forbidding behavior

· not sanctions, just choosing not to extend benefit

· no discrim purpose (following WA Const.)

d. “play in the joints” btwn

· what’s permitted by Establishment clause

· but not required by the Free Exercise clause

iii. dissent (Scalia, Thomas) – unconstitutional

a. like Lukumi, facially discrim against religion

b. lets you use the scholarship for anything but religion
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