Constitutional Law II Outline

Standards of Review 

	Standard 
	Means 
	Ends

	Rational 
	Rationally related  
	Legitimate

	Intermediate 
	Substantially related 
	Important 

	Strict 
	Necessary 
	Compelling 


Substantive Due Process 

Privileges and Immunities

Slaughter House - PI only includes rights granted by virtue of US citizenship - does not apply rights to the states by virtue of natural law 


Saenz  – right to travel between states is a right of US citizens under PI 

PI only protects a narrow set of rights which would likely already be enforced against the states without the clause  

Incorporation

Incorporation fundamentally altered constitutional law by applying BR to the states through DP 

Incorporation under the Brennan view – DP incorporates nearly all of BR plus many additional rights 



All but amendments 2, 3, 7 and parts of 5 & 8 have been incorporated 

Many of the rights incorporated do not relate to DP in the traditional sense of the word – court only used DP because PI was gutted

Economic Freedom

Court looks at economic regulations under RB – balance between economic freedom and state regulation is struck by legislature through the political process 

Day is gone when DP is used to strike down economic regulations because they might be unwise, improvident, or out of harmony with a particular school of thought

Carolene Products – deference given to leg findings that determine policy ends and the means adopted to achieve those ends 

Process theory (FN 4) - court may not give such deference when the regulation harms a group less able to seek redress through the political process or when BR / fundamental rights are violated  

Fundamental Rights  

Courts recognize that procedural protections mean little when they substantive rights are taken away – DP has an inherent substantive component

Cannot use valid procedures to strip fundamental rights

Court does sit as a super legislature to decide the wisdom of laws (Lochner) but it will strike down laws that infringe on fundamental rights 

  

Strict Scrutiny applied to fundamental rights 

Determining Fundamental Rights

DP is best understood as the ongoing balance between individual liberty and organized society 

Common law approach – courts looks to contemporary societal values to determine which rights are fundamental 

Difficult to determine societal values in a diverse society where opinions differ and values change 

Court determining fundamental rights through a common law approach is inherent in judicial review - either way (finding fundamental rights or not) judges impose their view 

Constitution is about liberty not democracy – court protects individual liberty over majoritarian principles

Process theory – court should error on personal liberty when protecting fundamental rights 

Constitutional right protect people – common law approach protects rights people would protect for themselves 

Broad or narrow construction – the more narrowly a right is framed the less likely a court is to protect the right under the common law approach 

Affirmative rights – courts are less likely to find affirmative rights - constitutional rights limit states but do not require states to act 


Stare decisis – common law approach requires court to change is approach and precedent 



Used to keep decisions where continuity is important (Casey) 

Avoided to overturn laws where the underlying facts and views of society have changed have such that precedent is wrong or bad (Lawrence) 

Privacy and Personal Autonomy
DP includes an implied right of privacy and personal autonomy – 9th is evidence of an expansive views of individual liberties (read meaningless by conservatives)

Under the common law approach to DP privacy and autonomy rights are applied to family relationships & choice, contraception, abortion, sexuality and the right to die 

Privacy – certain amendments have been interpreted to create a zone of privacy which is protected by DP / 9th gives evidence of expansive view


Enumerated rights do not makes sense without additional protections  



Personal autonomy – right to privacy is meaningless without conduct protections 

Contraception

Griswold – law banning the use of contraceptives for married coupled violates DP 

Regulates a lawful relationship protected within the zone of privacy - SS applied  


Ends – preventing adultery - compelling 

Means – bans use of contraceptives for all married couples -not narrowly tailored (overbroad) 


Government regulation may not be achieved in a way that sweeps too broad to infringe in an area of protected rights

Governing sale also sweeps too broadly   

Eisenstadt – court applied Griswold to non-married couple – broadens privacy rights in personal relationships beyond marriage (common law approach) 

Abortion

Roe – privacy evolves to include a more broad right to autonomy – right to make decisions in personal/family relationship and right to bodily autonomy 

Ends – mothers health – compelling after the 2nd trimester when risks of abortion are higher than risks of pregnancy 



Means – state can regulate procedures after 2nd  


Ends – potential life – compelling after viability 


Means – state can ban after viability (3rd) – must have exceptions for the health of the mother 

Banning is narrowly tailored because it is the only way of protecting the compelling interest in potential life

Balance – Roe may be an attempt to balance important interests on both sides of the debate and avoid a zero sum outcome 

Problem is that SS is not about balancing – fundamental rights cannot be infringed upon unless interest is compelling and means are narrow 

Casey – looks at abortion under intermediate scrutiny balancing test which recognizes the powerful interests on both sides – more honest that Roe SS test 

Undue burden – state may regulate to protect the health of the mother and potential life unless it places an undue burden on a woman’s fundamental rights

Preserves the viability line in Roe – state can prohibit abortion after viability if there is an exception for the health of the mother

Banning before viability is an undue burden (complete burden) – after the potential life interest outweigh the mothers

Changes Roe by allowing regulation during the entire pregnancy – makes more sense than Roe because compelling interests are always compelling 




Informed consent / 24 hour wait period – allowed




Husband notification – not allowed 




Parental notification – allowed with judicial bypass procedures 

Courts have been aggressive in protecting the choice rights side in the balancing test 

Ex  - partial birth abortion must be allowed if it is the safer option

Family Relationships & Autonomy 

Parents have a fundamental right to raise children in the way they choose


Pierce – state cannot ban privates schools 

Meyer – state cannot restrain the teaching of foreign education 

Court have recognized a more expansive right of family relationship however it still sticks to traditional notions of family in other cases 

Moore – grandmother and her grandchildren from different mothers can be considered one family 

Michael H – presumption that a husband is the father – outside father does not have a right to challenge the paternity

Sexuality 

Lawrence – state law banning homosexual sodomy violates DP 

Cautious steps towards recognizing fundamental right to autonomy in sexual relationships – does not say there is a fundamental right or what scrutiny is used 

Fundamental interest – Bowers narrowed right to homosexual sodomy - not about sodomy but about broad constitutional protections

Does not explicitly say there is a fundamental right – does not want to go that far because law can be struck down under lower scrutiny  

Scrutiny – indicates rational basis although regulation involves a broad right to privacy (neutral law struck down under Griswold)

Discrimination is not a legitimate government interest -did not use EP because it would allow for neutral laws 

Focus on demeaning and targeting nature of the law despite the fact a neutral law would be struck down under Griswold suggests a common law evolution 

When there is no societal harm the personal moral decision is left to individuals not the legislature – moral disapproval not a legitimate interest 

Dissent sees court taking sides in the cultural debate – court over leg rather than personal liberty over leg 

Distinct from same sex marriage – state is not criminalizing an activity but failing to recognize it 

Distinct from Roe & adoption cases – state interest is more than pure regulation of morality  

Hypo – AC found adoption regulation within the realm of the legislature - state argues a policy preference for the family unit (more than morality) 

If court was faced with this question it would have to uphold under RB, look behind the states motivation to invalidate under RB or expand common law fundamental right protections


Right to Die & Refuse Treatment 
Glucksberg – no fundamental right to die – state law preventing assisted suicide passed RB 

Court used a conservative approach - tied rights to specific provisions rather than the common law approach 

Rights defined as specifically as possible and determine whether they are traditionally protected

Cruzan – patient allowed to deny treatment – bodily integrity right greater when denying treatment as opposed affirmative killing  

Affirmative Rights 

Dechaney – substantive DP limits states ability to act but does not affirmatively require action 

No constitutional requirement for states to provide education, healthcare and employment 

Procedural DP claim when entitlements are taken away 

Equal Protection
14th guarantees citizens equal protection under the laws - interpreted into 5th though DP common law approach

EP is a question of scope because all laws treat some people differently

Court applies higher scrutiny based on whether a law discriminates on the basis of a suspect classification or fundamental right 

Political process theory (CP FN 4) – deference to the majority legislative process unless laws burden fundamental rights or discreet and insular minorities with immutable characteristic who are not protected by the political process  

Non Suspect Class or Fundamental Right Discrimination  

Railway – advertising regulation which treated for profit advertisers and self advertisers differently although they effected the ends the same did not violate EP under RB 

Regulation rationally related to legitimate ends – deference to the legislature in policy ends unless they violate another constitutional provision 

 

Means analysis not probing – law can be both over and under inclusive 

Suspect Classifications
	Strict 
	Intermediate 
	Rational Basis 

	Race 
	Sex (+) 
	Age / Disability (+)

	National Origin 
	Legitimacy 
	Wealth 

	Alienage 
	
	Sexual Orientation (+)


14th only intended to apply EP to race – courts have added additional suspect classifications based on CP FN 4


Political process – need help of the court to avoid tyranny of the majority 


Discrete and insular – historical and systematic isolation / obvious characteristics   


Immutable characteristics – cannot change what it is that makes them suspect 


Historical discrimination – higher protection for historical discrimination and prejudice 

Alternative argument - abandon levels of EP scrutiny – validity of a law is not based on the level of scrutiny but on the relevancy of the characteristic to the purpose of the state  

Rational basis suffices for all classifications – for example there is never a rational basis to discriminate on race 
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Korematsu – established strict scrutiny as the basis of review for discriminatory race based laws 


Upheld interment under SS – motivated by deference to the military during war time 

In reality the law was not motivated by military concerns but prejudice and the means were both over (most not un-loyal) and under inclusive (Germans) 

Brown – racial segregation in education violates EP – separate but equal is inherently unequal 

Inequality not based on unequal facilities (previous cases) but on the intangible inequalities that come from segregation – lead to beliefs of inferiority on both sides

Outcome based on psychological evidence, common sense and the importance of education rather than history, constitutional language, precedent 

Later cases applied Brown to other areas to the point where racial segregation is unconstitutional 

Originalist principles do not inherently invalidate segregation – court should be able to strike down laws that are so inconsistent with a free and democratic society as to be unconstitutional 

Majority still retains power through other branches – mix and match theory of protection (one branch will get it right) 

Brown II – court took cautious approach in implementing its order because an ignored mandate would undermine the power of the court

Court needed other branches (one branch usually cannot act alone) – still Brown was integral to brining about change 

Loving – state law banning interracial marriage violates EP – SS applied despite the fact the law was facially neutral as to race


Purpose – law enacted to protect white racial integrity


Effect – applied only to mixed race marriages involving whites 



Court looked behind the neutral purpose and effect argued by the state 

Loving (dicta) – strong dicta that court would apply SS regardless of the purpose or effect 

Assumption that facially race based laws must have some forbidden purpose or effect

Ignores simple record keeping law – perhaps courts should create rebuttable presumption

Yick Wo – application process for local laundry facility violated EP under SS – only one white applicant was denied while all Chinese applicants were

Law is neutral on its face and there is no evidence of a discriminatory purpose but the effect demonstrates a discriminatory motive

Discriminatory effect can be so great that only a discriminatory purpose can account for it 

Legislative history can show purpose but it is difficult to ascertain legislative motives 

Courts have made job easier – only need to show discrimination was a purpose not the primary purpose   

Palmer – closing all public schools to avoid a desegregation order did not violate EP under RB 

Discriminatory purpose was clear from the history and context but there was no discriminatory effect because all races were denied public pools

RB is applied when there is a presumed discriminatory purpose but no discriminatory effect - can never be sure about the true purpose of a neutral law 

Court ignores clear effect that blacks are impacted by the law more severely than whites – relies on state not having an affirmative obligation 

Perhaps as with facially race based law court should apply SS to any law with a discriminatory purpose – presumption of unconstitutionality 

Washington – neutral pre-employment test for officers did not violate EP despite its discriminatory effect (challengers conceded a neutral purpose) 

RB applied to law that are neutral on their face and in application despite their effect – disparate alone impact is not enough to violate EP (Yick Wo still applies)

Court concerned about filtering all laws through race – might strike down laws where the impact is due to wealth and culture 


Should courts apply SS to law with a clear disparate impact

Past discrimination – disparate impact takes history into an account – current laws may be benign but history still has an effect

Process based – if burden fell on majority it would repeal the law - court should provide same protections to minorities that political process gives majorities

Under SS state must justify the test by showing it accurately measures what it tests for – higher government obligation to end disparities resulting from past racism 

Bakke / Gratts / Grutter  - SS applies to affirmative action programs – application of SS appears to be closer to IMS (deference to education is antithetical to SS) 

End - diversity in education is a compelling state interest – race can serve as a proxy for diverse ideas 

Tangible benefits from diversity – robust exchange of ideas (Bakke), diverse leaders & professionals better serve society (Gratts/Grutter – broader application)

Means - difference in the cases is the degree of narrowly tailored means (amount of individual consideration)


Means analysis may leave room for an as applied challenge 

Alternative compelling interests – remedying past discrimination – would not overrule Washington but simply allow states to act

Position of racial minorities is due to centuries of discriminatory laws – color blind constitution (Plessy dissent) cannot ignore present inequalities 

Rejected by court - vague and does not justify current discrimination

Sexual Discrimination 
Craig – court adopts intermediate scrutiny for sex discrimination (not explicit) – balances past discrimination and legitimate differences between sexes 

Ex – like race sex is not relevant in job selection but may be relevant in healthcare coverage – IMS invalidates the bad law but keeps the good ones 

VMI – court appears to raise the level to something above IMS – requires an exceedingly persuasive justification for gender based actions 

Court takes a closer look at the government objective to make sure it is not based on illegitimate, overbroad or outdated generalizations about talents, abilities, or preferences



Concern for states actual motivations might change outcome in Michael M
Disability Discrimination
Cleburne – ordinance requiring special permits for disability groups homes violates EP under RB 

RB – court concerned about beneficial laws, real distinctions, opening the door to age & illness, group is politically powerful and not targeted 

Law does not pass RB – distinction between disabilities group homes and other group homes is based on prejudice rather than actual differences 

Sexual Orientation Discrimination
Romer – state amendment prohibiting laws form giving homosexuals minority protections violates EP under RB 

RB – homosexuals are minorities but discreet by choice, politically powerful interest group and innateness is debatable – ignores prejudice and discrimination 

Law does not pass RB – law does not put homosexuals on equal footing but withdraws protection for only them 

Morality interests are too far removed to justify breadth of law – discrimination is not a legitimate interest

Fundamental Interests
Court applies strict scrutiny to fundamental rights - court uses EP when right is denied to some and DP when it is denied to all 

EP protects limited fundamental rights (voting and judicial process) protection not extended to social interests (Rodriquez – welfare, housing, education)


Concern about requiring affirmative rights and giving legislative policy deference 

Court may apply heightened scrutiny when a quasi suspect class is completely denied an important interest (Plyer – immigrant & education) 

Freedom of Speech
Categorical Exceptions 

Chaplinsky – some speech is categorically eliminated from the first amendment – perjury, true threats, solicitation, child pornography  

Excepted categories due not have a redeeming social value or contribute to the market place of ideas

Governments interest in limiting harm outweighs individuals free expression interest – balance applied to the whole category (no content / viewpoint distinctions) 

Incitement
Brandenburg – court establishes a new test – more stringent for determining whether potentially dangerous speech can be suppressed (combines most protective elements of prior tests)

1) specifically directed at instigating lawless action 

2) harm must be imminent 

3) harm must be likely to occur  

Court errors towards overprotection because of the government tendency to overestimate danger

Speech protections are most important during dangerous times – not needed when no one is using it and no one is taking it away

Important for the court to protect 1st amendment – only protection against majority overreaction 

Fighting Words & Profanity
Cohen – limited the scope of fighting words and profanity categorical exceptions – conviction for F the draft jacket violated 1st

1) speech not excluded from protection where a response is unlikely or does not occur

2) limited to statements directed at the hearer not addressed generally

3) offensive, profane, or lewd speech is not precluded from protection 

Fighting words - different from incitement because it causes a reaction from people who disagree rather than incite people who agree 

Profanity – ability of speaker to make their point in the way they want outweighs offensiveness to the hearer – rhetorical value in profanity contributes to discourse 

Targeted laws may be allowed so long as they do not discriminate on content – limiting profanity discriminates on content 

Libel & Defamation
	Statement 
	Public individual / public concern  
	Private individual / public concern  
	Public individual / no public concern 
	Private individual / no public concern  

	Constitutional requirement 
	Showing of actual malice (NY Times / Butts)  
	Showing of fault – actual malice for punitive damages (Gertz)  
	No clear answer – difficult to find issues for the category (lots of public concern)
	No extra requirement (Dun)


Market place of ideas – even false statements make a contribution to the market place of ideas by making the true statements more powerful 

But false statements clutter the market place – often slow in sorting truth and lies 

Breathing room – importance of critical and robust social / political discourse requires room for statements which may prove to be false

Self censorship constrain an open democratic society 

Public officials – person has substantial authority in public affairs / policy and is viewed by the public as a representative 

Court errors on the side of saying almost anyone is a public official if the criticism concerns their official conduct 

Public figures – general fame or notoriety or voluntarily injected themselves into the forefront of a public conflict

Actual malice – very difficult to show actual malice by clear and convincing evidence 

Statements of opinion – closer a statement gets to opinion the harder it is to establish liability 

Public concern – almost anything can be a public concern – seems to be defined by what the public is interested in

Obscenity
Miller – court settled on the current standard for determining a states ability to regulate obscenity

1) prurient interest – turn on 

2) patently offensive depiction or description of sex

Prongs 1 & 2 are measured by local community standards – made more difficult due to the internet which mixes local communities  

3) lacks serious scientific, artistic or political value 

Prong 3 measured by an objective reasonableness – mitigates the chance that a conservative can dominate guidelines 

Child Pornography 

Ferber – extends Chaplinsky categorical exception to include child pornography  

Applies where material depicts children sexually but does not rise to the level of obscenity – court protects children (cannot consent) and material has no social value 


Stanley does not apply – government can prosecute for possession alone 

Hate Speech / Content Discrimination
RAV – law prohibiting cross burning with that invokes fear or anger in racial and religious minorities violates 1st – cannot ban speech or discriminate based on content 

If a state criminalizes a type of speech then it must eliminate it all – law discriminates on content (about race) and view point (racist) 

Exception – for content distinction based on the same reasons why a category of speech is excluded from protection in the first place

SS application – state interest of protecting minorities is compelling but the mean are not narrowly tailored (overbroad)

It is possible that speech which did not fall within the RAV exception might still pass SS

Virginia – statute criminalizing cross burning with the intent to intimidate falls within the RAV exception – does not violate 1st


Law regulates threats – content based because only one type of threat is prohibited 

Exception application – threats are excepted because they are intimidating and terrifying – cross burning (type of threat) is prohibited because it is one of the most intimidating and terrifying threats

Different from RAV – distinction is not based on view point (racist views) but prohibits cross burning motivated by any reason 

Cannot have the prima facie element – would kick the case out of RAV exception by convicting for an intent – exception allows regulation because the speech is prohibited for the worst intentions

Mitchell – sentence enhancement for hate motivation is allowed 

Different from RAV – law based on the motivation behind Ds criminal conduct not the motivation behind their speech 

RAV exception may apply to other speech regulations which different on content 

First look to whether the types of speech is excluded from coverage – categorical exception or otherwise (particular test – incitement, obscenity)

If the law makes distinctions based on content then determine if the distinction is one of degree (worst type excluded ) or based on view point 

Symbolic Speech 

O’Brien / Johnson  – test for determining whether court will protect expressive conduct regulations 

1) regulation within the constitutional power of the government (assumed) 

2) furthers an important or substantial government interest

3) government interest is unrelated to the suppression of free expression 

4) incidental restriction on speech is not greater than essential for the furtherance of government interest

Courts have read prong three to be a threshold question – if related to suppression than SS (fatal in fact) / other speech test if not then parts 2 & 4


Difficult to determine whether a law is motivated by suppression

Court looks to the whether the motivations are genuine (Ikeman – neutral flag law struck down ) and how broadly the government phrases and applies the laws (Johnson – negative flag burning)  




Application - first step is to determine if conduct is expressive in the first place 

Test – expressive conduct must actually convey a message and the message must be understood by the intended audience 

If the conduct is expressive then look to O’Brien to determine if regulation is motivated by the expressive conduct or other permissible reasons 

If government is motivated by suppression then SS or particular speech test applies – if not then IMS (rest of O’Brien) applies 

Freedom of Religion 
Free Exercise
Lukumi - SS applied to laws which specifically target a religious practice – law fail SS because although animal cruelty prevention is compelling the law is under-inclusive 

Court may look behind the language and of the law to see if the legislative history and context suggest a discriminatory motivation 

Locke – state law prohibiting grant money for religious institutions survives SS


Law does not deny punish activity but simply denies benefit 

Not motivated by animus but by avoiding religious entanglement – very compelling state interest (obeying the constitution)

Smith - RB applied to laws without a facial discrimination or a discriminatory motivation 

Neutral laws do not implicate free exercise – states are not forced to make religious exceptions to neutral laws 

Court concerned about excessive exceptions and fact that majority would not create many law which limit religion (political process) 

Establishment
Lemon Test – attempt to put all establishment clause cases together - Sometimes the test is simply ignored (legislative prayer grand-fathered in with other common ceremonial symbols)

1) law must have a secular purpose 

2) primary effect neither advances nor inhibits religion 

3) most not foster excessive entanglement

Courts uses these basic principles to balance the important interests on both sides 

Coercion / Endorsement - coercion violates establishment clause but should the threshold be endorsement – coercion violates free exercise so establishment must mean something more 

Endorsement test (5 justices) – measured by whether a reasonable person would view see symbolism/prayer/funding as endorsement 

Justices disagree on how test is applied and what counts as endorsement – some want the test to be more realistic about religious passions on both sides 

Coercion test (four justices) – measured by actual force – symbolism cases would come out very differently under coercion 

Separation / Neutrality - establishment clause requires a separation between church and state however free exercise requires some level of neutrality 


Tension – separation cannot be so great as to create extra burdens

Current trend is towards neutrality – distinction in funding cases seems to be whether money is given directly or indirection (fictional distinction) 

Wrap Up

SC makes all of this up (because they have to) - the constitution is written so broadly and in such vague general terms that you cannot decided cases by the plain pure meaning of the text – must go outside the text

Just because they make stuff up does not mean they are simply imposing their own policy preferences (latter does not have to follow from the former)

Legal decision making is subjective – not a reason to give up judicial review but to insist that is down consciously and well 

Originalism – good attempt but sometimes the are conflicting original meanings (still subjective) and some clauses are intentionally written broadly (no original meaning) 

Binds us to the notions of liberty and equality in the 18th and 19th centuries 

Evolving approach – takes cases one a at a time and allows law to grow with society (finding broad principles applying them to modern conflicts)

Great possibility for abuse and judicial policy over the majority – courts must insist on restraint and respect for precedent, tradition and democracy – at the same time judges must be willing to break with history when liberty and equality call for it 

Important to judge the judges – originalist (on being and consistent) and evolving law (on appropriate restraint) 
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