Application of the Bill of Rights to State Action

1. Privileges and Immunities

a. Art 4—“citizens of each State shall be entitled to all the privileges and immunities of citizens of the several States”

i. Limits state intrusion on “fundamental [p&i], which belong of right to the citizens of all free gov’ts” (natural law) (Slaughter House Cases)

b. 14th A—“No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States”

i. Doesn’t serve as limit to state power over “natural law” rights

ii. Limits state intrusion on rights that owe their existence only to the fed gov’t (right to petition national government for grievances, protection on the high seas, habeas corpus, etc.) 

iii. P&I not intended to constrain state power or disrupt federalism balance (festering load of nonsense)

iv. Slaughter House Cases—no right to redress from state-imposed monopoly of butchers 

1. Field (dissent)—State-imposed monopoly violates nat rt to practice trade, therefore violate P&I

a. P&I lang in Art 4 & 14thA mean the same thing—apply to all fund’l, natural law rts belonging to all citizens of all free gov’ts (like Corfield v. Coryell)

b. Diff is: Art4 deals with treatment of cits of diff states, 14thA applies to states’ own cits

c. Today—Slaughter House still the law—14thA P&I doesn’t apply against the states except:

i. Saenz v. Roe (1999)—used P&I to strike down Cal law that paid less welfare benefits to newer st residents—Stevens held that law violated rt to travel, a rt that was created by the existence of the fed gov’t, therefore limited power of states under P&I (applied Slaughter House)

1. Right to travel, recognized through line of precedent re: residency reqs for state benefits, includes:

a. Right of state cit to enter and leave another state

b. Right to be treated as friendly visitor in 2nd state

c. Right to be treated like other citizens if moving to new state

2. Thomas (dissent)—reevaluate Slaughter House understanding of P&I

2. Incorporation

a. Pre-Civil War

i. No incorporation of the BOR to state action—only limits Fed gov’t

ii. Reasons:

1. Historical—framers were suspicious of fed gov’t and BOR limits its power, not states’

2. Structural—C as compact between ppl and fed gov’t, state Cs as btw ppl and state—state power not created by C, therefore not limited by it

3. Textual—limits on state power clearly marked in C, court can’t assume any other limits

iii. Barron v. Baltimore—takings clause doesn’t apply to city’s action which rendered private wharf useless

1. Marshall rejects “natural law” theory—only rights and protections are those written into law or limited by C

b. Post-Civil War

i. 13th A limited to apply only to slavery (Slaughter House Cases—“involuntary servitude” not applied to involuntarily being denied access to their trade)

ii. 14th Amendment—Due Process

1. Palko v. Connecticut (1937)—double jeopardy by the state is not protected against in 14thA

a. Cardozo—rts that are essence of a scheme of ordered liberty, rooted in conscience of people, inherent in the notion of genuine freedom are protected by 14thA

2. Adamson v. California (1947)—self incrimination not incorp into 14thA (adheres to Cardozo)

a. Black (dissent)—purpose of the 14thA was to extend BOR to states

3. Duncan v. Louisiana (1968)—right to trial by jury in crim cases is incorporated into 14thA

a. Black (concur)—would read P&I as incorp BOR into 14thA against states

4. Williams v. Florida (1970)—right to12-person jury (rather than 6) not incorp

5. Apodaca v. Oregon (1972)—unanimous jury verdict not incorp

iii. Almost all BOR has been incorp—14thA also protects some fund’l rts not in BOR (Brennan’s view)

14th Amendment Protections
Bill of Rights Protections 

Outside BOR = natural rights
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1. Cardozo—“Fundamental rights” are incorporated, only some of BOR (e.g. freedom of speech, right to trial, right to counsel in capital cases) which are essential to ordered liberty

2. Black—Whole BOR is incorporated in 14th Amend, but nothing beyond that (doesn’t believe in natural rights)

3. Frankfurter & Harlan—some overlapping rights with the BOR and some natural rights (that are not protected by the BOR)

4. Murphy—14th Amend incorporates all BOR and natural rights

5. Brennan—Basically all overlapping (but not all BOR incorp)—right by right (believes in nat rts)

a. This position is the one that has prevailed over time

6. Very conservative judges—14thA only protects small number of rts w/in BOR, but almost nothing

c. Retroactivity—Teague v. Lane (1989)—new constitutional rules apply to cases on direct review that weren’t final at time of holding (not to final judgments except when “fundamental fairness” would be denied

Substantive Due Process

1. How does Due Process Clause protect substantive rights?

a. P&I would be more likely place to find protection of sub rights against intrusion by the state—not due process

1. Slaughter House reads this clause out of the Constitution altogether

b. DPC is second best solution 

1. Substantive DP was recognized long before 14thA/Slaughter House cases

2. State constitution DPCs—long understood to protect substantive and procedural rights

1. Wynehamer—DPC of NY constitution interpreted to reach substantive rights too (well known when 14thA was adopted)

3. Dredd Scott—law struck down as violation of 5thA DPC for violating substantive prop rt of slaveholder

	Standard of Review
	Means:

Method of Regulation
	Ends:

Gov’t Objective
	Applied to laws classifying based on/interfering with:

	Rational
	Rationally related
	Legitimate
	Wealth, Sexual Orientation (+), Age/Disability (+)

	Intermediate
	Substantially related
	Important
	Sex (+), Legitimacy



	Strict
	Narrowly tailored
	Compelling
	Fundamental Rights, Race, National Origin, Religion


2. Economic Regulation

a. Lochner era—Judicial scrutiny of economic regulations

1. Lochner v. New York (1905) (Peckham)—invalidated NY bakery hrs law for violating DP rts of employers and employees to K w/out state interference (Liberty of Contract)

1. Weigh state interests and K rights—look at goal of the regulation and determine how closely the regulation accomplishes this goal

a. Ends = appropriate and legitimate

b. Means = fair, rxnable, and appropriate exercise of police power w/ direct relation to ends

2. State police power goals rejected b/c:

a. Labor—employees don’t need special protection—they can control their own contracts

b. Public Health—healthy bread not only made by “well-rested” workers

c. Health of workers—no evidence that a 10-hour week is healthier for the worker

3. Harlan (dissent)—recognizes freedom of K rt—look at whether means are germane to a lawful end and substantially relate to protecting health of workers—here, st meets test, reg should be upheld

4. Holmes (dissent)—no freedom of K rt—look at whether “rational and fair man” would think that that statute infringes on fundamental principles as understood by tradition—if not, “liberty” of 14thA can’t prevent enforcement of democratically passed law

2. Adair v. U.S. (1908)—invalidated federal prohibition on “yellow dog” Ks for violating freedom of K

3. Coppage v. Kansas (1915)—invalidated state prohibition on “no unionizing” preconditions for employment for violating right to contract

4. Muller v. Oregon (1908)—upheld 10-hr workday for women in factories b/c physical well-being of woman was public concern

5. Bunting v. Oregon (1917)—upheld 10-hr workday for all factory workers, with 3 hr overtime allowance (effectively overruled Lochner)

6. Adkins v. Children’s Hospital (1923)—invalidated DC law regulating min wages for women based on freedom of K

7. Weaver v. Palmer (1926)—invalidated total ban on manufacture of bedding from “shoddy”—although ends were legit, state should find less drastic means

b. Modern Era—Lochner no longer good law—Court will uphold commercial and labor regs

1. DP not violated if law has:

1. Proper legislative purpose (ends) AND

2. Reasonable relation, not arbitrary or discriminatory (means)

3. UNLESS law infringes on BOR protection or discriminates against “discrete & insular min.” (Carolene Products) then it will have heightened scrutiny

2. Nebbia v. New York (1934)—upheld NY law setting min & max prices for milk to protect market

1. Ends—state interest in protecting public health and milk industry on the brink of collapse

2. Means—reg the price of milk will save the industry and ensure avail of milk

3. McReynolds (dissent)—reg won’t accomplish goal of increasing prices at the farm

3. West Coast Hotel v. Parrish (1937)—upheld state min wage law for women as valid means to protect against “sweating system” of low wages—no liberty of K protected under “liberty” of DPC

1. Officially ended Lochner era—ct. will no longer strike down leg. attempts to reg

2. Roberts switch—“switch in time saved nine” from FDR court-packing to approve New Deal

4. U.S. v. Carolene Products (1938)—upheld fed prohibition on interstate shipping of “filled milk”—laws now reviewed under rational basis review b/c political process will protect rights EXCEPT for those rts explicitly protected in BOR (incorporated to states through 14thA) or laws which interfere w/ political process therefore warrant special protection of more judicial review (FN 4)

1. Political Rights—voting, dissemination of info, interference w/ political orgs, peaceable assembly (Baker v. Carr and McCulloch v. MD—political process is best protection)

2. “Discrete and insular minorities”—race, religion

5. Williamson v. Lee Optical (1955)—upheld law requiring prescription for opticians to fit glasses—highly deferential rational review even if means were needless and wasteful (“need not be in every respect logically consistent w/aims” just needs to attempt to remedy “evil at hand”)

3. Fundamental Rights—procedural protections mean little when substantive rights are taken away (DP protects sub rts. too)

a. Despite ct’s willingness to defer to the political process to protect most rights (rational review—Lee Optical not Lochner), state cannot use valid procedures to strip fundamental rights (strict scrutiny—Carolene Products, FN 4)

b. DP is best understood as the ongoing balance between individual liberty and organized society
c. How do we find fund rts?

1. Penumbras (Douglas)

2. SDP—history and conscience of country (Goldberg) (contemplated by 9th&14th Amendments)

3. Implicit in concept of ordered liberty, contemporary social values (Harlan)

4. Only BOR are protected (Black, Stewart)

d. What’s the appropriate level of generality in determining fund. nature of rts as historically recognized?

1. More general construction = greater recognition of rights (Brennan)

1. Right to privacy vs. right privacy in using contraception, abortion (Griswold, Roe)

2. Right to marry vs. right to marry someone of another race (Loving)

3. Right to family choice vs. right to live together as a family (Moore)

2. More specificity based on tradition = constraint on judges in recognizing rights (Scalia)

1. Protection of the family unit prevents right of biological non-marital father (Michael H.)

2. Right to engage in homosexual sodomy (Bowers) vs. right to sexual privacy (Lawrence)

e. Privacy—the Revival of Substantive Due Process

1. Antecedents—Lochner protection of substantive DP rights:

1. Meyer v. Nebraska (1923)—invalidated law that prohibited the teaching of foreign languages

2. Pierce v. Society of Sisters (1925)—invalidated law requiring students to attend public school

3. Skinner v. Oklahoma (1942)—invalidated OK sterilization law for repeat offenders under EP—“marriage and procreation are fundamental to the very existence and survival of the race” (strict scrut.)

2. “Zones of privacy” protected in BOR (Griswold)

1. 1st—free association

2. 3rd—no quartering soldiers in home

3. 4th—right to be secure in person

4. 5th—right against self incrimination

5. 9th—all other rights retained by ppl

f. Contraception

1. Fundamental right protected by “zones of privacy”—intimate relation of husband and wife and their physician’s role in this respect

2. Griswold v. Connecticut (1965)—invalidated CT law prohibiting use of contraception under S.S. (Ends—prevent sex outside of lawful marriage—promiscuity and adultery; Means—not narrowly tailored b/c prohibits sale and use of contraception to married ppl and allows adulterer could still get it if only allowed to married couples)

1. Douglas (majority)—determine fund rts by looking at penumbras (but then why not Lochner through contracts clause?)

2. Goldberg (concur)—determine fund rts by “tradition & collective conscience of our ppl”—SDP (but econ rts used to be considered fund, now contracept.)

3. Harlan (concur)—fund rts are those “implicit in the concept of ordered liberty” (Palko)

a. Poe v. Ullman dissent—DP is balance between ind. liberty and gov’l power

4. White (concur)—applies rational review to strike down broad sweep of the law

5. Black (dissent)

a. No rts protected other than those specifically enumerated in BOR (“I like my privacy as well as the next one, but I am nevertheless compelled to admit that government has a right to invade it unless prohibited by some specific constitutional provisions”)

b. 9thA intended to protect st. powers against fed, not as weapon of fed to prohibit st. action 

6. Stewart (dissent)—9thA simply makes clear that fed gov’t had limited powers, not states

3. Eisenstadt v. Baird (1972)—invalidated law prohibiting distribution of contraceptives under EP

1. Brennan (majority)—“If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.”

4. Carey v. Population Services Int’l (1977)—invalidated ban on sale or dist. of contraception to minors

g. Abortion—rt to privacy includes rt to abortion decision qualified by state’s interest in pot. life & woman’s health

1. Roe v. Wade (1973)—invalidates TX law banning abortions, finds fund rt to privacy of decision in SDP (not penumbras) (autonomy, bodily integrity), fetus not a person under meaning of C

1. Ends

a. Protect health and safety of woman—not served by banning abortion until point when abortion is less risky than childbirth (end of 1st trimester)

b. Protect potential life of fetus—interest in protecting potential life not compelling until viability (how else to distinguish between pregnancy and contraception), that’s when banning abortion becomes narrowly tailored means

2. Means—banning abortion only narrowly tailored until after viability

3. Rehnquist (dissent)—no different than Lochner making up rights not explicitly protected in BOR

2. Planned Parenthood v. Casey (1992)—upholds SDP right to abortion, extends state interest to attach from conception (rather than viability), state allowed to “discourage” abortion through regs

1. Undue burden standard—purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus (no absolute veto, e.g. spousal consent measured by impact on those whose conduct it effects)—not SS, not RB

2. Stare decisis—“Liberty finds no refuge in a jurisprudence of doubt”

a. Women’s reliance since Roe 

b. Not unworkable

c. No evolution of legal principles

d. No factual changes (like: laissez faire proven wrong, soc. understanding of race changed)

e. Legitimacy of the ct. not to go back on “blockbuster” decision

3. Blackmun & Stevens (concur)—should apply SS and invalidate all regs (equality argument too)

4. Rehnquist, White, Scalia, Thomas (dissent)—should be RB b/c no fund rt to privacy or abortion (overturn Roe)

a. No different than Lochner or Plessy—mistakes in C’al interpretation need reevaluation

b. Stare decisis more important in statutory interpretation cases

3. Mazurek v. Armstrong (1997)—upheld restriction that abortions only be provided by lic. physicians

4. Stenberg v. Carhart (2000)—invalidated vague PBA ban w/out health exception (req’d by Casey)

5. (Gonzales v. Carhart (2007)—upheld fed PBABA w/out health exception to facial attack, no more O’Connor, less vague than Neb. law, assumed Roe still good law, deferred to cong. findings even though they were wrong, lots of lang. about immorality of the procedure)

h. Family Relationships

1. Fundamental Right to Marry

1. Loving v. Virginia (1967)—invalidated miscegenation ban b/c of EP & SDP “freedom to marry”

2. Zablocki v. Redhail (1978)—invalidated law req’ing court permission to marry upon proof that child support was paid b/c of EP and SDP fund right to marry

a. Right to marry is related to privacy in procreative rights

b. State interest must be “sufficiently important” and means must be “closely tailored”—sounds like Strict Scrutiny “minus”

3. Turner v. Safley (1987)—invalidated prison restriction on inmates’ right to marry only in “compelling” circumstances (like preg. or birth of a child)—applied RB b/c of prison context

2. Extended family relationships

1. Moore v. East Cleveland (1977)—invalidated zoning ord. that limited occupancy to narrowly defined “family” b/c rt to family choice extended to living arrangements under SDP

a. White (dissent)—court’s broadening SDP too much

2. Belle Terre v. Boraas (1974)—upheld zoning restriction banning unrelated ppl from sharing b/c no family privacy implicated

3. Parent-Child Relationship

1. Troxel v. Granville (2000)—upheld mother’s right to keep grandparents away from kid under SDP of parent to make decisions regarding care, custody, and control of kids

a. Stevens (dissent)—SDP doesn’t grant parent cart blanc control over kids

b. Scalia (dissent)—judges don’t have power invalidate laws b/c of unenumerated rts

2. Michael H. v. Gerald D. (1989)—(no majority opinion) upheld denial of visitation rights to biological father (DNA testing) of married couple’s kid based on state’s marital presumption

a. Scalia—no C’al rts of biological father’s had been violated—traditional protection of the marital unit that gives rise to the presumption in the first place, opposite can’t be fund. rt.

i. FN—should narrow down right to most specific level of generality possible

b. O’Connor—sometimes its ok not to narrow down to most specific level of generality

c. Brennan (dissent)—C meant to be flexible (written in broad lang) in order not to be stuck in traditional understandings of rights (“In a community such as ours, ‘liberty’ must include the freedom not to conform.  The plurality today squashes this freedom by requiring specific approval from history before protecting anything in the name of liberty.”)

i. This is actually PDP case b/c biological father was denied hearing

ii. Freedom of intimate associations—relative smallness, high degree of selectivity in beginning and maintaining, seclusion from others

i. Sexuality

1. Bowers v. Hardwick (1986)— (White) upheld anti-sodomy law b/c no SDP fund right for homosexuals to engage in sodomy

1. RB review—state end = morality, means = ok to based law on public morality

2. Blackmun (dissent)—framed issue as “right to be let alone”/control intimate associations

3. Stevens (dissent)—b/c law wasn’t enforced against all (men, women, married, single), subject to heightened scrutiny—must show more than disfavor for particular group

2. Lawrence v. Texas (2003)—invalidated TX anti-homosexual sodomy law based on SDP rt to privacy in sexual relationships (most private human conduct in the most private of places)—Bowers framed it too narrowly

1. Applied RB—statute furthers no legitimate interest—morality not enough of a reason (ct’s job to uphold the liberty of all, not impose the morality of some)

2. Not an EP decision (writing statute to outlaw all sodomy) b/c SDP right advances both interests—privacy of choice (SDP) and equality (EP) both protect against stigma of morality-based law

3. Overturning Bowers precedent:

a. Change in societal values—more acceptance for LGBT (despite Bowers), ct will step in and protect minority

i. Legal—trend of states getting rid of anti-sodomy laws

ii. Factual—gay employee benefits, gay adoption

b. Change in factual underpinnings (like Westcoast Hotel, not Roe)—Bowers got it wrong, actually no history outlawing gay sodomy (only reg all sexuality morality)—anti-gay laws only started in the 1970s

c. No reliance on Bowers
d. Other countries accepting gay rights

4. O’Connor (concur)—would base it exclusively on EP, morality not legit reason to impose disparate treatment (RB) and law banning all sodomy would never pass leg (process theory?)

5. Scalia (dissent)—court claims that this is fund rt despite tradition of allowing morality-based regs—invalidates law on RB grounds which threatens all other morality-based laws (bigamy, adultery, adult incest, bestiality, obscenity)—Casey would seem to dictate sticking to precedent, even if not great, but ct here rejects precedent b/c it wants to protect gay sex

6. Thomas (dissent)—“uncommonly silly” law & waste of taxpayer $, but not protected by BOR

3. State regulation of morality:

1. Abortion—state’s interest in protecting potential life (impacts another interest)

2. Sodomy—no overlapping gov’t interest b/c doesn’t affect the rights of another

j. Affirmative Rights 

1. Not protected by SDP—don’t have a right to be given something (healthcare, job, housing, etc.)

2. SDP only protects “negative rights”—right to be free from state intereference

3. DeShaney v. Winnebago County (1989)—rejected claim that state violated SDP by not removing boy from abusive father’s custody even though it knew about the serious abuse—harm was inflicted by dad, not state

1. State only has obligation to provide for well-being of citizens when holding person in custody against their will (prison)

2. Brennan (dissent)—state assumed responsibility when it took son into child-protection prog.

3. Blackmun (dissent)—stat was not merely passive, intervened in son’s life triggered duty

Equal Protection

1. Levels of Review—question is one of scope b/c all laws treat ppl diff or have diff effect

a. Does EP protect against discrim purpose or discrim effect or both?

b. 14thA EP only written to apply to race

c. Other EP protections extended based on Carolene Products FN 4

i. Deference to legislatures (rational review) UNLESS

ii. Fundamental right OR

iii. Discrete & insular minority that can’t be protected by political process (suspect classification)

d. Indicia of suspectness:

i. Political powerlessness—can’t resort to political process for protection

ii. Discrete & insular—historic and systematic isolation / visible association with group

iii. Immutable characteristic—not within power of ind to change

iv. History of discrimination—warrants extra judicial protection (obviously process didn’t protect)

	Standard of Review
	Means:

Method of Regulation
	Ends:

Gov’t Objective
	Applied to laws classifying based on/interfering with:

	Rational
	Rationally related
	Legitimate
	Wealth, Sexual Orientation (+), Age/Disability (+)

	Intermediate
	Substantially related
	Important
	Sex (+), Legitimacy



	Strict
	Narrowly tailored
	Compelling
	Fundamental Rights, Race, National Origin, Religion


2. Rational Basis

a. Law is rationally related to legitimate state interest
i. Ends—just need to think of one rational reason for law

ii. Means—can be over- or under-inclusive—doesn’t have to address all similar evils, just some/one 

iii. Applied to: wealth, sexual orientation (RB+), age/disability (RB+)

b. Economic Regulation

i. After West Coast Hotel, economic regs evaluated under RB—no fund rt to freedom of K

ii. Railway Express Agency v. New York (1949)—ct upheld state advertising restriction on RB—motorist safety is legit gov’t concern, and reducing distraction is one way of rationally advancing interest (even though not eliminating all distractions, or even all of this kind of distraction—still ok)

1. Jackson (concur)—requiring law to treat ppl the same, protects against oppressive laws b/c legs wouldn’t be able to pass them over public outcry

c. Disability / Age Discrimination

i. Cleburne v. Cleburne Living Center (1985)—invalidates denial of permit for group home to mentally disabled under RB—no legitimate state interest being served, just fear of disabled

1. Leg is better situated to evaluate the real needs of this special comm., so it gets deference of RB

a. Upsetting to cits to be near disabled—ct rejected b/c mentally ill are part of comm.

b. Location near sch isn’t appropriate—rejected b/c there are disabled kids at sch already

c. Land is on flood plane—rejected b/c other residences on the land are ok

2. Stevens (concur)—EP is a continuum, not just three distinct categories—should ask:

a. What class is harmed by the legislation, and has it been subjected to a “tradition of disfavor” by our laws?

b. What is the public purpose that is being served by the law?

c. What is the characteristic of the disadvantaged class that justifies the disparate treatment?

3. Marshall (concur in result, dissent)—ct didn’t actually apply RB, should be heightened scrutiny

ii. Massachusetts Bd. of Retirement v. Murgia (1976)—upheld mandatory retirement law for police on RB b/c no history of discrimination, political process will protect (we’ll all be old one day)

1. Marshall (dissent)—age discrim in employment should get heightened scrutiny

iii. James v. Valtierra (1971)—upheld law prohibiting low income housing developments w/out referendum approval under RB—wealth is not suspect class

1. Marshall (dissent)—law is facial invidious discrimination, should get heightened scrutiny

d. Sexual Orientation Discrimination

i. Romer v. Evans (1996)—invalidates Colorado C amendment prohibiting legislation protecting gays from discrim b/c law denies any protection of the law, so clearly denying EP, but even under RB still no good

1. State claims its just denying them special protection—ct says its denying them equal protection (this is a rare example of on-the-face violation of EP)

2. Interest in protecting associational privacy of those who disagree with homosexuality is not a legitimate gov’tal interest—can’t pass a law just to make a group unequal (born out of animosity)

3. Scalia (dissent)—ct is taking sides in a cultural dispute about traditional sexual mores—not up to the ct to decide, must be left to legislatures—Amend was clearly not intended to deny protection of general laws, only special treatment

a. Perfectly ok for leg to have animus towards group that engages in “morally reprehensible” behavior

b. “Homosexuals are as entitled to use the legal system for reinforcement of their moral sentiments as are the rest of society.  But they are subject to being countered by lawful, democratic countermeasures as well.”

ii. “Don’t ask, don’t tell”—generally sustained against EP and 1stA challenges

iii. Same-sex marriage—Goodridge found ban violated DP and EP of Mass C under RB

1. Substantive due process—Fundamental right to marry the person you want to marry without regard for that person’s race (Loving) and you have a fundamental right to have sex with whoever you want to without regard for that person’s sex (Lawrence)

2. Equal Protection

a. State interest in prohibiting gay marriage

i. Protect against “illegal” sex—after Lawrence this is not a valid interest anymore

ii. Moral disapproval of conduct—seems illegitimate after Romer and Lawrence
iii. Encourage procreation and interest of children in having a traditional nuclear family (with mom and dad)

iv. Protecting institution of marriage

b. Is it rationally related to ban gay marriage?

i. RB+ would allow you to start looking the fact that not all straight couples have kids—don’t test for ability to bear children before granting a marriage license

ii. Court determined that the law in Romer was really about discrimination and hate, but if Court doesn’t see prejudice, it probably won’t find a violation on RB

3. Strict Scrutiny

a. Law is narrowly tailored to serve compelling state interest
i. Ends—must be strongest of state interests (e.g. “pressing public necessity” in Korematsu, diversity in classroom in Grutter, combating prison gang violence in Johnson)

ii. Means—must be least restrictive means available to accomplish goal—can’t be over- or under-inclusive

iii. Applies to: race, national origin, religion, fundamental rights

b. Facially Race-Based & Facially Burden Minorities (SS)

i. Strauder v. West Virginia (1880)—invalidated “white jury” law b/c purpose of 14thA was to secure EP for all, regardless of race (allowed discrim restricting juries to men, citizens, age, educational quals)

1. Facially race-based and burdens minorities = unconst (SS) (Box 1)

ii. Korematsu v. U.S. (1944)—upheld Japanese internment laws even under SS b/c state interest in the face of “pressing public necessity” was compelling and couldn’t effectively separate loyal from disloyal to make more narrow application (only case that has ever upheld race-based discrim—established SS for Race)

1. Murphy (dissent)—internment has no reasonable relation to alleviation of war-time dangers—law was unC’ally overinclusive b/c not all Japanese-Ams were disloyal, and underinclusive b/c didn’t target other nationalities involved in war (Germans, Italians, etc.), basically just legal racism

2. Jackson (dissent)—military might violate C during war, but Ct shouldn’t validate it

3. Facially race-based and burdens minorities = const’al (SS) (Box 1)

c. Facially Race-Based, Doesn’t Burden or Benefit Minorities, Discrim Purpose/Effect (Racial Segregation) (SS)

i. Plessy v. Ferguson (1896)—upheld “separate but equal” railroad accommodations b/c 14thA intended to correct inequality of law, not society (“If one race be inferior to the other socially, the C can’t put them on the same plane”)

1. Exercise of police power must be reasonable in good faith furtherance of public good, not for annoyance or oppression of particular group

2. Harlan (dissent)—C is color blind and neither knows nor tolerates classes among citizens—gov’t shouldn’t allow seeds of hate to be planted under sanction of law—this was clearly just racism

ii. Gaines v. Canada (1938)—req’d state to give black law school applicant an equal opp to study law in state (either through in-state black university, or in its absence, admission to white school)

iii. Sweatt v. Painter (1950)—Court ordered TX to admit black law students even though there was black sch b/c no substantial equality in ed opportunities b/c facilities were so disparate 

iv. Brown v. Board of Education (1954)—unanimously invalidated school segregation b/c separate but equal was inherently unequal

1. First time since Lochner era that ct actively scrutinizes law and invalidates it to protect ind. Rights

2. Largely based on psychological studies of effect sep but equal had on kids (affects their “hearts and minds in a way unlikely ever to be undone”)

3. Differences from Plessy:

a. Underlying facts (knowledge of psychology)

b. Education system—arguably the most important state role

c. Law 

d. Values

4. Shows need for Carolene Products protection—Political process didn’t work b/c couldn’t pass laws in Congress, couldn’t amend C—needed the ct to step in and protect

5. Facially race-based and discrim purpose & effect = unconst (SS) (Box 3)

v. Bolling v. Sharpe (1954)—invalidated racial segregation in DC schools under DPC of 5thA (applies to fed gov’t unlike 14thA which only limits state action)

vi. Brown II (1955)—puts dist cts in charge of ensuring compliance with integration “with all deliberate speed”—burden on defs to show extra implementation time is necessary in public interest & in good faith compliance

d. Facially Race-Based, Doesn’t Burden or Benefit Minorities, No Discrim Purpose/Effect (SS)

i. Loving v. Virginia (1967)—invalidated anti-miscegenation law as violating EPC under strict scrutiny—no legit state purpose, only to maintain white supremacy (only punishing interracial couples if one is white)

1. Blatantly non-originalist opinion—clear that 14thA didn’t mean to stop interracial marriage

2. Facially-race based & discrim purpose/effect = unconst (SS) (Box 3)

ii. Johnson v. California (2005)—remanded CA prison segregation policy for SS review b/c race-based regs always get SS

1. Didn’t decide merits but said that means are not narrowly tailored to serve compelling int in combating gang violence (applied to transfers who had track record of non-violence, may have actually exacerbated problems)

2. Stevens (dissent)—shouldn’t have remanded—should just invalidate

3. Thomas (dissent)—SS not appropriate b/c C’al rts don’t apply as strongly in prison—defer to prison officials

4. Facially race-based but no discrim purpose (meant to combat gang violence) = unconst (SS) Box4

iii. McLaughlin v. Florida (1964)—invalidated prohibition on interracial cohabitation of unmarried ppl

iv. Palmore v. Sidoti (1984)—invalidated custody ruling giving father custody when mother married a black man even though she had been deemed suitable guardian before her remarriage

v. Anderson v. Martin (1964)—invalidated law requiring candidates’ race to appear on ballot

vi. Tancil v. Woolls (1964)—invalidated separate lists of whites and blacks in voting, tax, prop recs but allowed law requiring divorce decrees to list race of husband and wife (for purpose of keeping vital stats)

vii. Washington v. Lee (1968)—invalidated racial segregation of prisons

e. Facially Neutral—Discriminatory Effect implying Discrim Purpose (SS)

i. Show discriminatory effect through:

1. Statistics (Yick Wo but not Davis)

2. Legislative History—show that discrim was one purpose of law, burden on leg to show it would have passed even without the discrim motive (Gomillion, Griffin)

3. Historical context (despite Palmer)

ii. Yick Wo v. Hopkins (1886)—invalidated administration of licensing ordinance that granted laundry licenses to only non-Chinese applicants (despite being facially-neutral)—SS

iii. Gomillion v. Lightfoot (1960)—invalidated law that redrew city borders to disenfranchise black neighborhoods (facially neutral but discrim effect)

iv. Rogers v. Lodge (1982)—invalidated county’s at-large election system which had kept out black representation for over 60 yrs (evidence of discrim purpose)

1. Powell (dissent)—court shouldn’t look at subjective thoughts of local officials—only objective evidence to ascertain discrim purpose

v. Hunter v. Underwood (1985)—invalidated disenfranchisement of those convicted of crimes involving “moral terpitude” b/c it had clear discrim impact (disenfranchised 10x as many blacks as whites) could infer discrim purpose (including misdemeanors that were thought to be committed by more blacks)

f. Facially Neutral—Discriminatory Purpose, Neutral Effect (RB)

i. Griffin v. Co. School Board of Prince Edward Co. (1964)—invalidated closing public school after desegregation orders—opposing integration wasn’t C’al basis for making policy

ii. Palmer v. Thompson (1971)—upheld city’s decision to close swimming pools instead of desegregate b/c city was under no affirmative duty to run swimming pools

1. RB, not SS, b/c there was no discrim effect (affected blacks and whites the same), only discrim purpose and “no case in this Court had held that a legislative act may violate EP solely b/c of the motivations of the men who voted for it.”

2. Makes sense under Carolene Products b/c if blacks and whites are equally disadvantaged, the political process will correct it

3. White (dissent)—closing the pools was racist policy statement about the proper relations btw races

g. Facially Neutral—Neutral Purpose, Discriminatory Effect (RB)

i. Washington v. Davis (1976)—upheld DC police test despite fact that black applicants disproportionately failed b/c no discrim purpose and effect was not so drastic as to infer discrim purpose (unlike Yick Wo)—whites also failed and some blacks passed

1. Applied RB—only get to SS if there is purpose or intent to discrim in facially neutral laws

2. Here, purpose was to test literacy necessary for job = legit purpose & rationally related

3. Ct can’t correct all disparities between the races, only de jure discrim—leaves us with de facto segregation throughout the country

ii. Arlington Heights v. Metropolitan Housing (1977)—upheld denial of rezoning from single-family to multiple-family classification b/c no indication of discrim leg intent or history and b/c rezoning request was handled under usual process

1. Looked at whether there was evidence of discrim history or process leading up to denial of request

iii. Memphis v. Greene (1981)—closing road between black and white neighborhood not violative of 13thA despite impact on blacks—caused only “slight inconvenience” offset by interest in maintaining tranquility

h. Facially Race-Based but Benefits Minorities (Affirmative Action) (SS “minus”)

i. Question was not whether gov’t has to level playing field to remedy past discrim—but whether and by what means it can if it chooses (current bussing cases to diversify de facto segregation in high schs.)

ii. Apply different standard for race-based that benefits minorities?

1. Textualism—EP applies to all races equally

2. Originalism—14thA specifically to protect blacks

3. Political Process—need to protect minorities more than majorities who can use process

4. Precedent—Brown says C is color blind

iii. Regents of U.C. v. Bakke (1978)—Powell’s plurality opinion invalidates UC’s use of race in admission under SS analysis (4 other justices agreed on SS, 4 thought RB) b/c:

1. Remedying past discrim—substantial interest but can’t be accomplished at other’s expense

2. Increasing health-care service to minority communities—no evidence that black med students serve in black communities

3. Correcting societal discrim—preferences might actually reinforce negative stereotypes

4. Diversity—compelling interest, but must account for full range of diversity, not just race

5. Brennan (dissent/concur in parts)—gov’t can take race into account to remedy past discrim, whites don’t fit suspect class (b/c no indicia of suspectness), would apply SS but not fatal in fact and uphold program (doesn’t stigmatize white men or beneficiaries)

6. Blackmun—“In order to get beyond racism, we must first take account of race.”

iv. Grutter v. Bollinger (2003)—upheld law school’s use of race as one factor in comprehensive review of applicants to achieve “critical mass” of minority students—applied SS but upheld use of race b/c program narrowly tailored by looked at all diversity (individualized review)

1. State interest in diversity:

a. O’Connor—compelling

i. Diversity in gov’t leadership (may protect against gov’t discrim, legitimacy that comes from diversity of leadership)

ii. Diverse academic perspectives (educational benefits/classroom ideas)

iii. Global competitiveness/economic growth

iv. Workforce tensions

v. Diversity in community leadership

b. Thomas—not compelling b/c will lead to:

i. Discrimination against whites and Asian Americans

ii. Stigmatism

iii. Entitlement

iv. Racial tension

v. Leads to less success for participants in AA programs

2. Program narrowly tailored 

a. Flexible “plus factor”, not mechanical

b. No requirement to exhaust all race-neutral means, only serious, good-faith consideration of workability of alternatives (seriously?!?! This exactly what narrow tailoring means)

c. Rehnquist (dissent)—“critical mass” too much like quota, ends up admitting exact % of applicants

v. Gratz v. Bollinger (2003)—invalidated LSA affirmative action program that awarded 20 pts for underrepresented minorities b/c it wasn’t narrowly tailored to accomplish diversity

1. Too formalistic and treats race as significantly greater factor than other forms of diversity

2. Souter (dissent)—not a quota and no different than “percentage plans” (automatically admit top percentage of public school grads), just more honest about what’s being accomplished—“EP cannot become an exercise in which the winners are the ones who hide the ball”—not about obfuscating the purpose behind the policy

3. Ginsburg (dissent)—ok to use race as policy of inclusion

i. Fundamental Rights

i. Voting Rights—If state chooses to give right to vote, denying rt to groups must survive SS (struck down poll taxes, literacy laws; Russel v. Sims, one person, one vote; Bush v. Gore)

ii. Access to the judicial process—struck down laws charging for trial transcripts for appeal preparation; affording attorneys – if you are going to allow for appeals, cannot hinder one group over the other

iii. Dandridge v. Williams (1970)—upheld max welfare grants per family per month b/c RB in econ and social welfare determinations of legislature

1. Marshall (dissent)—shouldn’t survive RB, but actually should get heightened scrutiny anyway, don’t just look at whether right is “fundamental” but look at:

a. Character of the classification

b. The relative importance of the gov’t benefit to the individuals in the class discrim against

c. Asserted state interests supporting the classification

iv. Lindsey v. Normet (1972)—upheld forcible eviction procedure b/c no C’al rt to housing

v. San Antonio Indep. Sch. Dist. v. Rodriguez (1973)—upheld state sch funding on property taxes under RB review b/c no fund rt to education and no suspect class being discrim against

1. EP doesn’t require absolute equality

2. Ct will no longer create fundamental rights to trigger EP (closed the door)

3. Marshall (dissent)—EP is not so rigid as ct reads it, should adjust review based  on significance of right—determination of protected rts must be rooted in C, even if not explicitly mentioned (e.g. procreation linked w/ privacy, franchise linked w/ 1stA)

vi. Plyler v. Doe (1982)—invalidated TX’s exclusion of undocumented children from public schs applying heightened scrutiny b/c penalized kids for something they can’t control

1. Blackmun (concur)—denial of ed creates permanent second-class, need heightened scrutiny

2. Powell (concur)—burdens innocent kids

3. Burger (dissent)—not up to ct to set policy, should only get RB

4. Intermediate Scrutiny—Sex Discrimination

a. Law is substantially related to important government interest / exceedingly persuasive justification
b. No protection/RB review

i. Bradwell v. State (1873)—fed P&I didn’t include right for woman to practice law (even though, Slaughter House the day before where Justice Bradley had argued that P&I included right to pursue a career—not applicable to women whose “paramount destiny and mission…are to fulfill the noble and benign role of wife and mother”)

ii. Minor v. Happersett (1874)—P&I doesn’t include right to vote in state elections, although being “person” under 14thA still not entitled to full participation

iii. Goesaert v. Cleary (1948)—upheld law prohibiting women from being bartenders on RB (Rutledge dissented on grounds that means didn’t fit ends of protecting women)

iv. Reed v. Reed (1971)—invalidated preference for men over women in administration of estate b/c not rationally related to reducing work load by eliminating hearings on the merits

c. Frontiero v. Richardson (1973)—invalidated law that allowed men higher dispensation for “dependent spouse” but required women to show that they were primary providers in order to qualify for higher dispensation

i. Brennan (plurality)—identified sex as suspect classification subject to “strict judicial scrutiny”

1. History of sex discrimination

2. Classification that bears no relation to ability

3. Distinctions often relegate women to inferior positions

ii. Powell (concur in result)—don’t need to reach issue of whether sex is suspect b/c Reed precedent is enough

d. Craig v. Boren (1976)—invalidated law that restricted sale of 3.2% alcohol beers to males under age 21 and females under age 18, violated EP of males 18-21—applied int. scrutiny (substantially related to important gov’t objective)

i. State objective was enhancement of traffic safety, but no substantial relation b/c:

1. No evidence that diff in arrest rates for males and females 18-21 justified distinction

2. Only prohibited sale not consumption by 18-21 males

3. No evidence that 3.2% beer is different than reg. alcohol

ii. Powell (concur)—should have been invalidated on lower standard of review

iii. Stevens (concur)—overbroad b/c restricts 100% of males in age group when only 2% get in trouble

iv. Rehnquist (dissent)—men can’t invoke EP protection for sex discrim, court should have used RB to uphold the law (defer to leg determination of safety needs)

e. Mississippi Univ. for Women v. Hogan (1982)—invalidated state exclusion of men from women’s nursing school b/c “compensatory justification” to provide women with opportunities otherwise denied them was unconvincing when looking at women’s opportunities in nursing—actually perpetuates stereotype of only women being nurses

i. Applies intermediate scrutiny from Craig—looks for “exceedingly persuasive justification”

ii. Powell (dissent)—not a sex discrimination case, actually gives more choices, single sex vs. co-ed

f. J.E.B. v. Alabama (1994)—invalidated use of gender-based peremptory strikes in jury selection under “exceedingly persuasive justification” standard

g. U.S. v. Virginia (1996)—invalidates VMI’s men-only admissions based on lack of “exceedingly persuasive justification” for discrimination (might be able to run single-sex ed if its part of diverse educational menu)

i. Single sex education offers ed benefits—ct rejects this rationale b/c there was no equivalent opp for women and state seems to have made it up in response to litigation (not deferential to state)

ii. Adversative method wouldn’t be suitable for women—ct rejects this b/c women could benefit from it too, “real differences” between sexes doesn’t justify b/c there are still some women who want & can handle it

iii. VWIL not acceptable alternative b/c doesn’t have the same methods, prestige, or facilities

iv. Rehnquist (concur)—shouldn’t apply “exceedingly persuasive” standard, ok to have separate but must have alternative for women

v. Scalia (dissent)—ct is actually applying higher level of scrutiny, int. scrutiny doesn’t require least-restrictive means

h. Geduldig v. Aiello (1974)—pregnancy discrimination not held to be sex discrimination (distinction is between pregnant women and non-pregnant persons)

i. Michael M. v. Superior Court (1981)—upheld law that punished men for statutory rape, but not women—applied Craig and heightened scrutiny

i. Prevent teenage pregnancy and punishing boys was substantially related b/c girls already have strong biological incentive not to get preggers (she will have to shoulder that burden more than the boys)—therefore, have to make the costs the same for boys and girls

1. Ct accepted these explanations but “true” purpose of the law was to preserve the chastity and virtue of young women

a. Ct says ok as long as the State can now articulate another rationale that is constitutional

b. Much more deferential than Virginia
ii. Brennan (dissent)—state rationale is a load of crap and means lack substantial relation

j. Rostker v. Goldberg (1981)—upheld exemption of women from registering for the draft based on great deference to Congress on military matters

k. Personnel Administrator of Mass v. Feeney (1979)—rejected challenge to lifetime preferences for veterans despite discim effect b/c vastly fewer women vets

i. Not subject to heightened scrutiny b/c distinction was between vets and non-vets, not men and women and not discrim purpose

ii. Marshall (dissent)—clearly disrcim effect b/c women can’t make it up the civil service ladder & there are less discrim alternatives available to assist vets

Freedom of Expression

“Congress shall make no law abridging the freedom of speech, or of the press”

1. Theory

a. Advancing truth in the marketplace of ideas

b. Facilitating the preservation of democracy and self-government

i. Informs and improves policy-making

ii. Prevents governments from entrenching itself

iii. Prevents abuse of governmental power

iv. Promotes political stability by giving avenue for dissent

c. Promoting individual autonomy, self-expression, and self-fulfillment

2. Approaches to protection

a. Absolutes—e.g., all speech necessarily protected, all conduct not necessarily (not generally accepted approach)

b. Balancing—state’s interest in quieting speech (e.g., administration of the draft) vs. free speech (e.g., protest)

c. Categorization—speech within protection (e.g., political) and outside protection (e.g., fighting words, obscenity)

3. Doctrinal bases for understanding rights:

a. Textualism

i. Only Congressional laws?  Only oral speech and press?—Not accepted view!

ii. Text is not clear on scope of right, clearly must be broader reading if actual rights are to be protected

b. Originalism

i. “Abridging” implies that there is baseline freedom assumed from historical context

ii. Always protect that which was protected at the time of the drafting

iii. Much more narrow understanding of rights—allowed prosecution after-the-fact for “bad” speech

4. Overbreadth doctrine

a. Can’t be convicted under a statute that is unC’al as applied to someone else’s situation—even if your speech is not C’ally protected

i. Law facially violates that constitution and therefore should not stand

ii. Prevent the “chilling effects” of the law—don’t want people to be afraid to speak

5. Incitement

a. “Clear and Present Danger”—words used in certain circumstances would bring about clear and present danger such that Congress has a right to protect against (e.g. can’t yell “fire” in a crowded theater—Congress can prohibit you from saying that and prosecute you if you do)

b. WWI

i. Schenck v. U.S. (1919)—upholds indictment for violation of the Espionage Act by pamphlet arguing that WWI draft was unC’al under the C&PD test b/c it’s intended effect was to obstruct the draft during war

1. Ct seems to look more at potentiality for causing harm, rather than imminence

2. C&PD = proximity + degree

ii. Frohwerk v. U.S. & Debs v. U.S. (1919)—upheld convictions for distribution of articles advocating resistance to military under “natural tendency” test (not C&PD) to look at intent of the language (not effect)

iii. Abrams v. U.S. (1919)—upheld convictions for speaking against ammunition production (speakers were Russian immigrants who opposed military action in Russia) based on Schenck precedent

1. Holmes & Brandies (dissent)—finds this conviction to fail the C&PD test (diff application of same test from Schenck)—can’t say that this speech will make any difference or even intended to disrupt the war effort (actually aimed at supporting the Russian Revolution, not the US war effort)

2. Applied C&PD in two parts:

a. Creates a C&PD or

b. Intended to create a C&PD

3. Holmes had been influenced by Judge Hand—Masses Publishing v. Patten (S.D.N.Y. 1917)—Judge Hand applies incitement standard to invalidate convictions—looked at likelihood that speech would trigger danger

a. C&PD and “natural tendency” were not speech protective enough for Hand

b. Marketplace will correct the bad ideas that never amount to danger

c. Red Scare

i. Gitlow v. New York (1925)—upheld criminal anarchy law that prohibited speech advocating the overthrow of the government (and upheld conviction for publication of “The Left Wing Manifesto” by Socialist Party) w/out engaging in C&PD analysis b/c here Congress already determined that this speech presented a C&PD by outlawing the speech (rather than conduct as in Espionage or Sedition Acts)

1. Holmes (dissent)—should apply C&PD and find that this speech didn’t pose clear (no way communism was actually going to overtake America) or present (would take years for the idea to take hold anyway, leave it to correction by the marketplace) danger

ii. Whitney v. California (1927)—upheld conviction similar to Gitlow
1. Brandies (concur, b/c C&PD was not preserved on appeal)—puts more teeth into C&PD by adding requiring that danger be serious and challenges notion that ct should defer to leg determinations on prohibited speech

a. C&PD test—can only censor speech if it poses:

i. Clear AND

ii. Present 

iii. Serious Danger

b. Defer to leg on censorship of political speech is totally antithetical to purpose of 1stA

i. Political discussion is a public duty—need it to have responsible gov’t (including the need to call for overthrow of gov’t)

ii. Gov’t exists only to protect ind liberty—ct is sacrificing ind liberty to protect gov’t in opposition to Declaration of Independence

iii. Fiske v. Kansas (1927)—overturned conviction under anti-syndicalism law b/c not enough evidence that organization advocated unlawful acts or methods

iv. De Jonge v. Oregon (1937)—overturned conviction under anti-syndicalism law for attending Communist Party meeting—participation alone can’t be criminal

v. Herndon v. Lowry (1937)—overturned conviction for “attempting to incite insurrection” upon finding documents that urged black Communist Party members to vote for black self-determination b/c no evidence that he actually incited anyone, may have just been advocating “an ultimate ideal”

d. McCarthy-Era

i. Dennis v. U.S. (1951)—upholds convictions of leaders of the American Communist Party under modified C&PD test (much more of a flexible balancing test)

1. C&PD = Harm x Probability > Invasion of Free Speech
a. Allows for invasion on speech if evil is great but there’s very little probability
b. Didn’t defer to leg—applied own analysis of the C&PD
2. Frankfurter (concur)—defer to leg on what presents a C&PD

3. Jackson (concur)—don’t apply C&PD to this kind of case b/c analysis would call for judges to assess possibilities of international phenomena of possible overthrow of the gov’t—if there’s a threat, gov’t needs to be able to combat it

4. Douglas (dissent)—the way to combat communism isn’t to silence speech (that’s what the communists do), but to subject the speech to marketplace so the truth of its evils can be seen—speech should only be silenced for plain and objective proof of imminent danger

ii. Yates v. U.S. (1957)—overturned convictions of 14 defendants b/c the speech wasn’t advocacy directed at promoting unlawful action, it was more just advocacy of a belief (“The essential distinction is that those to whom the advocacy is addressed must be urged to do something…rather than merely to believe in something.”)

iii. Scales v. U.S. (1961)—affirmed conviction for being member of organization that advocates overthrow of gov’t, but reads the statute as requiring “specific intent” and “active”, not just “nominal” membership

1. Black, Douglas, Brennan (dissent)—can’t criminalize membership b/c def didn’t do anything criminal

iv. Noto v. U.S. (1961)—reversed conviction b/c evidence of illegal party affiliation wasn’t sufficient

v. Communist Party v. SACB (1961)—upheld requirement the Communist Party submit membership lists

vi. U.S. v. Robel (1967)—invalidated denial of employment in defense facilities to Communist Party members as violating right of association

vii. Lamont v. Postmaster General (1965)—invalidated screening foreign unsealed mail and detaining “communist political propaganda” b/c 1stA protects right to receive information and ideas

e. Vietnam-Era

i. Bond v. Floyd (1966)—invalidated Georgia’s refusal to seat Julian Bond as duly elected state rep b/c couldn’t have been convicted for SNCC statement saying that “we are in sympathy with, and support, the men in this country who are unwilling to respond to a military draft”

ii. Watts v. U.S. (1969)—reversed conviction under law making it a felony to make threats on the life of the president—here, speech was merely “political hyperbole”

f. Modern Incitement Test

i. Speech not protected if it is directed to inciting or producing imminent lawless action and is likely to incite such action

1. Directed—intentionally and explicitly call for the lawless action

2. Imminent—not at some indefinite future time (Hess, NAACP v. Claiborne)

3. Likely

ii. Different from Whitney (has not stood the test of time—Holmes and Brandeis win the day!)

1. Requires that the harm be likely or imminent

2. Precedent chipped away at Whitney
a. Dennis—Shifted away from mere advocacy of positions that might cause harm

b. Dennis rejected that you don’t even have to have C&PD if the statute targets speech—goes back to C&PD

iii. Strength of this test:

1. Overprotects speech to correct for natural tendency to react to national scares by restricting speech

2. Judge better be damned sure that there will be a harm before allowing restrictions on speech

3. Won’t allow fundamental liberty to be sacrificed for immediate political gain in time of crisis

iv. Brandenburg v. Ohio (1969)—overturned law under which KKK member was convicted for advocating for “revengeance” to gov’tal suppression of the Caucasian race b/c law aimed at speech that merely “advocated” rather than had any likelihood of producing imminent lawlessness—explicitly overrules C&PD

v. Hess v. Indiana (1973)—overturned conviction for “we’ll take the fucking street later” b/c it was at best merely counsel for present moderation or at worst advocacy of lawlessness at some indefinite future time

vi. NAACP v. Claiborne Hardware (1982)—reversed conviction for statement that boycott violators would be “disciplined” b/c mere advocacy of force doesn’t deny 1stA protection as long as no violence immediately results

vii. Landmark Communications v. Virginia (1978)—no more deference to leg to determine which speech presents threat of lawlessness—up to judges to engage in their own assessment

	
	Schenck

(“Bad tendency” test)
	Holmes/Brandeis
(C&PD with bite)
	Hand/Masses
(nature of the words)
	Dennis

(probability x gravity of harm > restriction on speech)
	Brandenberg

	Directed
	N—whether speech was necessarily of the type that would lead to lawless action
	N—focused only on the effect of the speech (does it actually create a C&PD)
	Y—using words that advocated lawless action
	Y—Dennis doesn’t explicitly say so, but the subsequent cases that followed Dennis did
	Y

	Imminent
	N—didn’t matter if the speech was even just sparking an idea, harm could happen only in some hypothetical future time
	Y—look for a clear and present danger
	N
	N—Focused on probability of danger but even if its not imminent, state can still control it
	Y

	Likely
	N—look at tendency not likelihood
	Sort of—harm can’t be completely unlikely—there has to be some likelihood that the harm will come to pass
	N—didn’t care about likely effect, just whether they did or didn’t advocate lawless action
	N—focused on probability of lawlessness ensuing, likelihood of harm is one of the factors, but if the harm is so grave, doesn’t have to be more likely than not (balancing test)
	Y

	Serious
	N
	Y
	
	Y
	?


6. Fighting Words

a. Certain Speech isn’t protected (Chaplinsky)

i. Speech categorically not protected:

1. Lewd, obscene, profane, libelous, insulting, “fighting words”

2. “By their very utterance inflict injury or tend to incite an immediate breach of the peace”

ii. Speech may also fall outside protection if (balancing):

1. Social interest in order and morality outweighs 

2. Benefit the slight social value (as a step to the truth) the speech may have

b. Cantwell v. Connecticut (1940)—invalidated a conviction for inciting a breach of the peace by proselytizing on the street b/c the ct found that he was rightfully on a public street and was not being “noisy, truculent, overbearing, or offensive” even though listeners were offended

c. Chaplinsky v. New Hampshire (1942)—upheld a conviction for calling a City Marshal a “God damned racketeer” and a “damned Fascist” b/c 1stA protections not absolute, doesn’t apply to “fighting words” (Ct has never upheld “fighting words” conviction since)

d. Gooding v. Wilson (1972)—reversed conviction under “fighting words” law b/c the law facially swept broadly beyond the speech punishable under Chaplinsky
e. Rosenfeld v. New Jersey; Lewis v. New Orleans; Brown v. Oklahoma (1972)—vacated three convictions for using offensive language at a sch bd meeting

i. Burger (dissent)—ct is allowing a “return to the law of the jungle”

f. Texas v. Johnson (1989)—reversed conviction for flag burning b/c no reasonable observer would think that the protest was a personal affront or “invitation to exchange fisticuffs”

g. Cohen v. California (1971)—overturned conviction for wearing “Fuck the Draft” jacket in the courthouse b/c the words were not directed at a particular listener such that it could be considered fighting words—directed to the public is a way of participating in the marketplace

i. Recognized the emotive value of speech (fuck vs. “down with”)—“One man’s vulgarity is another’s lyric”

ii. Willing to subject the unwilling listener for the sake of the marketplace

iii. Ct would be allowed to pass blanket ban on all slogans/placards in the courthouse, just not content-based

iv. Blackmun (dissent)—was mostly conduct, not speech—falls clearly w/in Chaplinsky scope

7. Libel

a. Test

i. Need to show actual malice (chilling is not a problem if you’re intentionally lying)

1. Knowledge that what you’re saying is false 

a. Only applies to false statements of fact, not to opinions

b. Hyperbolic assertions of fact are usually given leeway by the court (e.g., Senator X is an idiot and a crook but NOT Senator X is a twice-convicted felon)

2. Reckless disregard for the truth

3. Burden on the plaintiff to show malice

ii. Clear and convincing evidence

iii. Only protects speech against public officials/figures in regards to official actions—not to private figures

1. Public figure = person who is so generally involved in the public sphere or have voluntary insertion of him/herself into the public arena on a certain issue (Butts)

2. Lower courts have said that virtually every public employee is a public official so long as the public would have an interest in knowing how the employee is performing their duties

3. Generally, music, movies all treated as protected speech & actors/singers treated as public figures

iv. NYTimes applies to other torts (IIED, appropriation of image)—protected unless you show actual malice

b. Rationale for greater speech protection against public figures:

i. Marketplace of ideas/need for political debate not effected by your lies against your neighbor

ii. Officials are the ones that hold the “truth” so sometimes untruth will draw out the truth

	
	Public Concern
	No Public Concern

	Public Official/Figure
	Sullivan/Butts—actual malice required, burden on P
	??  Is there anything that would actually fall into this category??

	Private Figure
	Gertz—intermediate standard (can’t be strict liability)
	Dun & Bradstreet—Regular common law rule (strict liability)


c. New York Times v. Sullivan (1964)—reversed strict liability for libel (only defense was to show absolute truth) in regards to public official b/c too strict a rule will stifle important political speech

i. Speech was an ad in NYTimes that claimed police (Sullivan) had beaten MLK and arrested him 7 times (when he had actually only been arrested 4 times)

ii. Strict liability will stifle good faith attempts to legitimately criticize the gov’t—instead, must show actual malice or reckless disregard for the truth

iii. Black (concur)—wouldn’t base the test on malice, would grant absolute right to publish critical ad

d. Curtis Publishing v. Butts; Associated Press v. Walker (1967)—applied NYTimes rule to speech directed against public figures on matters of public importance 

i. Harlan (dissent)—against extension of NYTimes beyond public officials if the speech would cause substantial harm to reputation, was highly unreasonable conduct, or was an extreme departure from journalistic standards

e. Rosenbloom v. Metromedia  (1971)—extended protection for speech about matters of public concern—looked at the substance of the speech rather than the identity of the object of the speech

f. Gertz v. Robert Welch (1974)—reversed Rosenbloom and allowed recovery for libelous speech against a private individual as long as there is no strict liability and damages are limited to actual injury

i. Greater protection of the private individual b/c public figures can use “self help” to correct reputation b/c they have greater access to media

ii. Brennan (dissent)—unrealistic to say that public figures have greater access to media and w/out protecting speech, ct is running risk of self-censorship out of fear of suit

iii. White (dissent)—would allow traditional libel laws to stand (including strict liability)

g. Dun & Bradstreet v. Greenmoss Builders (1985)—held non-media “speakers” equally susceptible to NYTimes standard, but only if speaking about public figures (Sullivan) or about matters of public concern (Gertz)—here, this was private actors on private matters, therefore reg common law libel rule applies

i. Burger (concur)—should overrule Gertz b/c speech shouldn’t be that protected when ppl’s reps are at stake

ii. Brennan (dissent)—no distinction between public and private matters, speech should be protected

h. Hustler Magazine v. Falwell (1988)—applied NYTimes standard to IIED claim requiring showing of actual malice to find that Hustler could not be held liable for outrageous fake interview with Falwell

i. Question of tortious intent doesn’t play into 1stA consideration of public debate about public figures

ii. In tort cases, must show:

1. False statement AND

2. Actual malice (knowledge or reckless disregard)

i. Privacy claims

i. Time v. Hill (1967)—can’t recover for false coverage of a public “newsworthy” event unless there’s evidence that there was actual malice

ii. Cox Broadcasting v. Cohn (1975)—can’t recover for publishing private information that’s truthful and lawfully obtained (like record that man’s daughter was rape victim)

iii. Bartnicki v. Vopper (2001)—can punish for unlawfully obtaining information (tapping phone), but can’t punish third party who is lawfully given the information and broadcasts it (radio station replaying tape)

8. Obscenity

a. Under Chaplinsky, obscenity is outside the protection of the 1stA

b. Obscenity = Materials which deal with sex that appeal to the prurient interest

c. Test (Miller)

i. Average person, applying contemporary community standards would find the work, taken as a whole, appeals to the prurient interest (Roth)

1. Only constitutional standard that is applied differently depending on where you live—local rather than state or federal standard (Hamling v. U.S.), to be determined by jury (Smith v. U.S.)

2. Particularly problematic when dealing with the internet—who’s community do you look at

ii. Whether the work depicts sexual conduct specified in pertinent law in a patently offensive way (requires state laws to be specific)

iii. Whether the work as a whole lacks serious literary, artistic, political or scientific value

1. Rejects earlier “utterly lacking value” standard

2. This is an objective “reasonable person” test

d. Rationales for not protecting obscenity:

i. No social value (we don’t require things to be “smart” to be protected, isn’t free speech an end in itself)

1. Non-political

2. Non-cognitive (bypasses brain for the groin)

3. Not susceptible to counterspeech

ii. Doesn’t contribute to the marketplace (but how to distinguish from celebrity blogs)

iii. Protecting the unwilling listener (but do we want to reduce the marketplace to what’s acceptable to a 5 y.o.)

iv. Protecting social mores (is this legitimate gov’t role?)

v. Subjugation of women (MacKinnon & Dworkin—rejected as overbroad, content-based restriction b/c it focuses on participation and positioning of women rather than whole work—American Booksellers v. Hudnut (7th Cir. 1986))

e. Roth v. U.S.; Alberts v. California (1957)—upheld conviction for mailing obscene ad and book b/c obscene speech not protected by 1stA

i. Black (dissent)—can’t let the C’ality of speech turn on the purity of the thoughts of the listener—let the marketplace figure it out

f. Kingsley Int’l Pictures v. Regents (1959)—overturned law refusing licenses to “immoral” film-house b/c immoral is not necessarily obscene and state can’t decide which positions can’t be heard on an issue like adultery—won’t necessarily lead to illegal activity

g. Stanley v. Georgia (1969)—reversed conviction for knowingly possessing obscene matter b/c right to privacy of the home—“if the first amendment means anything, it means that a state has no business telling a man, sitting in his own house, what books he may read or what films he may watch” (ct read this law as bordering on thought control)

h. U.S. v. Reidel (1971)—upheld federal law prohibiting the mailing of obscene material b/c there’s no privacy (like Stanley) in commerce, gov’t has a right to control here

i. Miller v. California (1973)—upheld conviction for mass mailing obscene material (including to people who didn’t want it), set modern obscenity standard

i. Douglas (dissent)—shouldn’t criminally prosecute until a particular matter is determined to be obscene in a civil matter

ii. Brennan (dissent)—the standard is unworkable and unC’ally overbroad

j. Paris Adult Theatre I v. Slaton (1973)—upheld injunction against showing adult film at public theater that prohibited minors b/c state has interest in regulating the commerce in obscene material and regulating its exhibition in public accommodations (no zone of privacy in public marketplace

i. Up to the legislature to determine that certain matter would debase key relationship of human existence

ii. Brennan (dissent)—ct can’t draw a line between protected and not, lack of fair notice constitutes a “chill”

1. Ct’s standard allows censorship of material that has some merit

2. State doesn’t have interest if minors and unconsenting adults are not compromised

9. Child Pornography

a. Stricter liability than Miller—no need to find:

i. Appeal to prurient interest of average person

ii. Portrayal is done in patently offensive way

iii. Don’t need to consider work as a whole

b. New York v. Ferber (1982)—upheld NY law that outlawed distribution of material showing children in sexual conduct even without material being obscene b/c state has strong interest in protecting children from participating and further interest in preventing harm by circulation (creates market for illegal activity)

i. If artistic value depends on portrayal of kid engaged in sex, can use older actor who looks younger

ii. Child porn is entirely outside the protection of the 1stA

iii. Brennan (dissent)—if the work has serious value, it must be protected

c. Osborne v. Ohio (1990)—Stanley right of privacy within the home is not applicable to possession of child porn b/c state is justified in eliminating the demand just as much as eliminating the consumption

d. Ashcroft v. Free Speech Coalition (2002)—protected computer-generated child porn (refused to extend Ferber) b/c there are no children harmed—Ferber was based on interest in protecting kids from participation, here the law is content-based and therefore prohibited by 1stA

i. Rehnquist (dissent)—Congress has a right to outlaw if computer generated is indistinguishable from real and it would make enforcement against real child porn difficult

10. Content-Based Restriction

a. Content-based restrictions get strict scrutiny (compelling interest and narrowly tailored):

i. Can’t restrict the use of public space to only certain types of protests (Police Dept v. Mosley (1972); Carey v. Brown (1980))

ii. Can’t restrict profits from books describing crimes written by criminals despite state’s interest in restricting profiteering from crime (Simon & Schuster v. Members of the NY State Crime Victims Bd (1991))

iii. Can restrict display or distribution of political candidate information w/in 100ft of entrance to polling place b/c when free speech conflicts with the fund rt to vote free from intimidation, the state is allowed to strike a balance (here, a proper time, place, and manner, restriction) (Burson v. Freeman (1992))

iv. Can’t restrict judicial candidate’s speech “announcing” views before elections b/c there’s no interest in portraying judge’s as not having an opinion on things, especially important in the context of elections for voters to hear these opinions (Republican Party of Minnesota v. White (2002))

v. Can’t restrict signs outside of embassy tending to disrespect foreign gov’t b/c not narrowly tailored to interest in preserving the dignity of foreign diplomats (Boos v. Barry (1988))

b. Content-neutral laws get intermediate scrutiny

i. Substantial or significant gov’t interest AND

ii. Proper “time, place, and manner” restriction that leaves open “ample alternative channels of comm.”

11. Symbolic Speech

a. Content-neutral laws that restrict expressive conduct C’al if:

i. It furthers an important or substantial governmental interest (intermediate-type lang) AND

ii. The governmental interest is unrelated to the suppression of free expression AND

iii. The incidental restriction on alleged 1stA freedoms is no greater [not substantially greater] than is essential to the furtherance of that interest (strict scrutiny-type lang)
b. “We cannot accept the view that an apparently limitless variety of conduct can be labeled ‘speech’ whenever the person engaging in the conduct intends thereby to express and idea” (O’Brien)
c. To Determine whether conduct = speech (Spence; Texas v. Johnson)
i. Intent to convey a particularized message

ii. Likely that the message would be understood by viewers

b. U.S. v. O’Brien (1968)—upheld conviction for burning draft card on the steps of the courthouse b/c conviction was based on his conduct, not his speech—applying test:

i. Congress has substantial interest in administering the draft

ii. Law is content-neutral and not directed at speech at all (would apply to destruction w/out statement)

iii. Non-destruction of the draft cards is essential to the administration of the draft—no more narrow way than to prevent destruction (but how could it be that a burned draft card interrupts its admin? Still get drafted)

c. Arcara v. Cloud Books (1986)—upheld law calling for closure of places of prostitution even when it caused closure of a bookstore on the premises b/c state had rt to close down prostitution & store could reopen elsewhere

i. Blackmun (dissent)—state should at least be required to show that it was least restrictive means

d. Flag desecration

i. Street v. New York (1969)—overturned conviction for speaking defiantly about the flag under law that made it illegal to publicly mutilate or defile the flag (by words or actions) (he had burned the flag but when asked he said “if they let that happen to Meredith we don’t need an American flag”)

ii. Smith v. Goguen (1974)—overturned conviction for sewing flag into the seat of his pants b/c law was too vague to know which nonceremonial treatment would fall under the prohibition against desecrating the flag

iii. Spence v. Washington (1974)—overturned a conviction for sewing a peace sign onto the flag b/c it was clearly conveying a protected message—message would be understood by viewers

iv. Texas v. Johnson (1989)—overturned conviction for burning a flag as a means of political protest b/c the conduct for which he was convicted was clearly conveying a message

1. State interest in preventing breach of the peace rejected because not every provocative statement will cause a riot—state law must be more targeting to cases that pose real threat

2. State interest in preserving the flag as a national symbol rejected b/c it is directly aimed at the suppression of speech—specifically targeting flag burning as speech—if flag is used as symbol of unity, it must also be available for use as symbol of protest

3. Can’t suppress speech just b/c its disagreeable—no exception to protect the flag

4. “We can imagine no more appropriate response to burning a flag than waving one’s own, no better way to counter a flag-burner’s message than by saluting the flag that burns”

5. Rehnquist (dissent)—flag is not an idea competing for recognition in the marketplace, should be excluded from 1stA protection like “fighting words” in Chaplinsky 

6. Stevens (dissent)—this conviction has nothing to do with speech, its proper prosecution of unlawful conduct in defacing a national asset (like spray-painting the Lincoln Memorial)

v. U.S. v. Eichman (1990)—overturned the Flag Protection Act that was passed in response to Texas v. Johnson despite claim that it didn’t target speech but simply outlawed the desecration of the flag b/c gov’t interest in preserving the integrity of a privately owned flag was clearly to maintain its use as a symbol, the destruction of which would target speech

1. Stevens (dissent)—gov’t may protect the flag from desecration w/out regard for burner’s speech

e. Nude Dancing

i. Barnes v. Glen Theatre (1991)—upheld law that required nude dancers to wear pasties and g-strings b/c under O’Brien test, state had interest in protecting order and morality, restriction was unrelated to suppression of expression and not overly broad b/c not disallowing dancing altogether—preventing nudity, not erotica

1. Scalia (concur)—law regulates conduct and therefore shouldn’t be subject to 1stA analysis

2. Suter (concur)—apply O’Brien on the issue of preventing the secondary effects of nude dancing

3. White (dissent)—O’Brien test not applicable b/c reg was clearly targeted at communicative impact of nude dancing, nudity is expressive component of the dance

ii. City of Erie v. Pap’s A.M. (2000)—upheld municipal nudity ban under O’Brien b/c state had interest in preventing the secondary effects of nude dancing

1. Focus on secondary effects abandoned view that morality alone was enough to uphold reg

2. Scalia (concur in judgment)—no need to apply O’Brien b/c this is conduct restriction, not speech

3. Souter (concur/dissent)—apply O’Brien but should require state to make showing of harm seeking to prevent (should have req’d this in Barnes too)

4. Stevens (dissent)—pasties and a g-string will not change secondary effects

12. Hate Speech

a. How to categorize hate speech in order to be able to prevent it:

i. Group libel

ii. Fighting words

iii. Issue of equality

iv. New category?

b. Beauharnais v. Illinois (1952)—upheld law that prohibited any public speech/display of discrim speech that causes riots or disruption of the peace (group-libel) based on interest in maintaining the peace

i. Black (dissent)—still just censorship which is unC’al

c. National Socialist Party v. Skokie (1977)—overturned denial of stay of injunction on number of activities associated with planned Nazi march in Skokie (wearing swastika, distributing pamphlets directing hate at Jews), IL SC subsequently held the injunction unC’al and that displaying swastika wasn’t “fighting words”

i. In response, Skokie passed ordinances outlawing all demonstrations in military-style dress—which were struck down upon challenge by Jewish ACLU lawyer

d. Smith v. Collin (1978)—ct denied cert to review the C’ality of the Skokie ordinances—Blackmun dissented b/c the ct should review statute to give credence to the expression of deeply offensive nature of the prohibited speech

e. R.A.V. v. City of St. Paul (1992)—invalidated law that prohibited cross-burning b/c it was overbroad and content-based (even “fighting words” prohibition must be content-neutral)

i. Scalia (opinion)—content-based b/c it outlaws only particular types of “fighting words”—specifically targeting the racist speech, not the friendly speech, and even though fighting words not entitled to 1stA protection (Chaplinsky) can’t pick and chose among them (isn’t this a strained result though?)

ii. White (concur in judgment)—should reverse on overbreadth grounds, state should be allowed to regulate some fighting words more strictly than others (not all content-based regs are unC’al)—this reg would survive strict scrutiny if it only targeted specific fighting words (rather than broadly outlawing even a swastika on a jacket)

iii. Stevens (concur in judgment)—ct is wrong to make a near absolute ban on content-based restrictions b/c nearly entire 1stA doctrine is content-based (have to decide whether the speech falls into protected or proscribable category)—indistinguishable from allowable prohibitions against threats to president—reg here isn’t actually content-based, its based on potential for harm—but b/c its overbroad, its unC’al

f. Wisconsin v. Mitchell (1993)—limited R.A.V. to content-based restrictions on otherwise protected speech and upheld WI law that increased sentences for hate-motivated crimes b/c bias-motivated crimes tend to inflict greater harm and therefore warrant greater punishment (motive is proper consideration)

g. Virginia v. Black (2003)—invalidated VA no-cross burning law b/c it used action as prima facie evidence of intent to intimidate—doesn’t distinguish between intimidating speech and political (protected) speech

i. O’Connor (opinion)—state may ban cross-burning carried out with intent to intimidate (intimidation is threat or fear of bodily harm = some cross-burning)

1. Law doesn’t single out what motives are illegal, only what conduct

ii. Scalia (concur/dissent)—don’t need to invalidate p.f. provision

iii. Souter (concur/dissent)—this is a content-based distinction, should apply R.A.V. and p.f. leans towards suppressing speech

iv. Thomas (dissent)—b/c the statute only regs conduct, not speech, its not unC’al

Religion Clauses

1. Free Exercise

a. Freedom to believe is absolute, freedom to act is not—can be subject to regulation…BUT….

b. Strict Scrutiny is applied if:

i. Facially discriminates against religious practice

1. Torcaso v. Watkins (1961)—invalidated law requiring all public officials to declare a belief in God b/c gov’t can’t force person to profess a belief or disbelief in religion

2. McDaniel v. Paty (1978)—invalidated law that disqualified clergy from being legislators or delegates to C’al convention under strict scrutiny and found that “preventing establishment of religion” rationale inadequate

ii. Facially neutral but has intent to discriminate (Lukumi, Larson)

1. Church of the Lukumi Babalu Aye v. City of Hialeah (1993)—invalidates law prohibiting ritual animal slaughter unless done in established slaughterhouse specifically for food purposes b/c law’s intent was to prevent Santaria church from opening and b/c the law was not narrowly tailored to serve the purported interests in preventing cruelty to animals or protecting public health (applied strict scrutiny)

a. Kennedy (opinion)—like EP cases, look to legislative intent for discrim motive

b. Scalia (concur)—should never look to legislative intent to determin C’ality

2. Larson v. Valente (1982)—invalidated law requiring registration and reporting requirements on non-profit solicitation that exempted some but not all religious orgs b/c ct found selective imposition of burdens was not narrowly tailored (drafted with the intention of including some denominations and excluding others)

c. Religious exemptions to neutral laws of general applicability

i. Exemption not required

1. Reynolds v. U.S. (1878)—upholding anti-bigamy law against FE challenge of Mormon b/c, while law may not interfere with rel beliefs, it may interfere with practice if against ordered society

2. Cantwell v. Connecticut (1940)—restrictions must not unduly infringe on protected freedom in attaining permissible ends

3. Prince v. Massachusetts (1944)—upholding law prohibiting sale of newspapers by anyone under 18 y.o. even w/out exception for Jehova’s Witnesses who viewed work as religious duty

4. Braunfeld v. Brown (1961)—upheld Sunday closing law to challenge by orthodox Jews who claimed the law disadvantaged them b/c they had to be closed Sat and Sun—ct found the law didn’t criminalize or enforce particular belief or practice, just made practice more expensive—advanced state’s secular goal of creating a day of peace & quiet free from commercial activity

a. “If the state regulates conduct by enacting a general law within its power, the purpose & effect of which is to advance the State’s secular goals, the statute is valid despite its indirect burden on religious observance unless the State may accomplish its purpose by means which do not impose such a burden”

b. Brennan (dissent)—violated FE b/c put guy in a position to choose between business and religion being weighed against state’s mere interest in convenience of having everyone rest on the same day

5. U.S. v. Lee (1982)—upheld mandatory contribution to social security taxes by Amish who believed he had to provide for own elderly b/c gov’t interest in maintaining the program req’d mandatory participation of all & precedent would undermine tax system in general (ppl religiously opposed to war would seek exemption from general tax)

a. Stevens (concur in judgment)—burden should be on challenger to establish rt to exempt

6. Bob Jones Univ. v. U.S.—upheld IRS denial of tax exemption to Univ despite applying SS b/c ct found that gov’tal interest in eradicating discrim was overriding interest (Univ was claiming exemption b/c discrim was practiced based on relig. beliefs of founder)

7. Goldman v. Weinberger (1986)—applied deferential standard of review to uphold military discipline of orthodox Jew wearing a yarmulke b/c military doesn’t need to accommodate protest or practice that would undermine uniformity

a. Stevens (concur)—although tempting to require exception here, must assess possible exemption against all possibilities b/c military should not be in the business of making distinctions among acceptable relig. practices (e.g., dreadlocks not ok)

b. Brennan (dissent)—ct shouldn’t be so deferential—military should be req’d to show at least some credible explanation for refusing exemption

c. O’Connor (dissent)—gov’t should be req’d to show unusually important interest and that exemption would substantially harm that interest

8. O’Lone v. Estate of Shabazz (1987)—applied deferential standard to reject need to exempt Islamic inmate from prison labor that conflicted with prayer time

9. Bowen v. Roy (1986)—upheld req’ment that AFDC recipients be identified by SS# despite challenge by hippies who thought using # would “rob the spirit” of their child b/c gov’t not req’d to act in accordance with anyone’s relig. beliefs

10. Lyng v. Northwest Indian Cemetery Protective (1988)—upheld gov’t’s right to build a rd through a forest that was considered holy place b/c gov’t action was not coercing violation of relig. beliefs nor penalize practice—exemptions like this would impair gov’t functions

a. Brennan (dissent)—should apply strict scrutiny b/c effect of gov’t action should control consideration, not the form of the restraint

11. Employment Division v. Smith (1990)—rejected need to make exception to criminalizing use of peyote for relig. practice b/c state is not req’d to make an exception to otherwise valid laws of general applicability (decisions to the contrary were “hybrids” of FE and another rt)

a. No strict scrutiny b/c no need to make an exception—would undermine the rule of law

b. Society values relig freedom and will protect it—rely on the political process

c. O’Connor (concur)—should apply strict scrutiny but law still survives

d. Blackmun (dissent)—should ask what the precise interest is in refusing to make an exception for the relig. use of peyote—can’t be to prevent harm b/c there’s no indication of harm from relig. use, uniform enforcement not undermined b/c there’ no elicit market in peyote (other drugs might be able to refuse exception)

e. In reponse—Congress passed RFRA to re-establish Sherbert test to FE claims, was struck down in City of Boerne v. Flores (1997) b/c Cong. can’t tell the ct how to interpret the C

ii. Exception Required

1. Sherbert v. Verner (1963)—invalidates denial of unemployment benefits as applied to 7th Day Adventist who got fired and couldn’t take other job opportunities (as required to be eligible for benefits) b/c she couldn’t work on Sat—applies strict scrutiny

a. Ct finds that this burdens FE just as much as a fine for Sat worship

b. State interest in preventing fraudulent claims not compelling or narrowly tailored

c. Harlan (dissent)—this was not FE violation b/c she wasn’t denied benefits b/c of her religion, she was denied benefits b/c she was unavailable for work (for any reason)—ct’s decision reqs states to seek out religious observers for benefits—state may choose to make an exception, but not required to do so

2. Wisconsin v. Yoder (1972)—overturns conviction for failure to sch. 15 y.o. daughter b/c it interfered with Amish belief that education after the 8th grade interfered with life of isolation from worldly influences, focused only on church community under strict scrutiny analysis

a. State interest in educating kids for some level of community participation and self reliance wasn’t served by not making exception for Amish—they have track record of being productive and self-supportive citizens

b. Requiring an exemption does not constitute establishment

2. Establishment

a. Lemon v. Kurtzman (1971)—struck down certain types of aid to non-public schs.—set standard for analyzing EC cases,  to withstand scrutiny:

i. Must have a secular legislative purpose

ii. Principle or primary effect must neither advance nor inhibit religion

iii. Must not foster excessive gov’t entanglement with religion

b. Grounds for separation:

i. Force (mandatory vs. voluntary)

ii. Coercion (peer/social pressure)

iii. Use of gov’t facilities (classrooms even after school hrs)

iv. Use of gov’t resources (teachers, class time)

v. Neutrality (treat relig groups the same as other groups)

vi. Engaging in Religion (school prayer)

vii. Endorsement

c. School Prayer

i. McCollum v. Bd. of Ed (1948)—invalidated practice of bringing in relig. teachers to teach relig classes during school hrs b/c used sch buildings for relig teaching and supported relig by giving sectarian groups students through mandatory ed of state

ii. Zorach v. Clauson (1952)—upheld program that released kids during school day to attend religious classes at church b/c there was no use of sch facilities or funds and b/c there was no coercion to participate

1. EC doesn’t require complete separation, just question of degree of separation req’d—“We are a religious people whose institutions presuppose a Supreme Being.”

2. Not allowing students to leave might prefer non-religious over the religious students

3. Black (dissent)—state is manipulating its mandatory ed laws to get students for relig sects

4. Jackson (dissent)—no distinction between this case and McCollum b/c state is compelling all students to yield a part of their school day to relig. practice, could just shorten the school day

iii. Engel v. Vitale (1962)—no prayer in school, even if non-denominational and voluntary 

1. “Union of government and religion tends to destroy government and to degrade religion”

iv. Abington School Dist. v. Schempp (1963)—no reading Bible verses or reciting the Lord’s Prayer even if voluntary b/c primary purpose is to advance religion and gov’t must maintain neutrality

1. Stewart (dissent)—violation of EC turns on coercion, here, there’s no coercion

v. Wallace v. Jaffree (1985)—no moment for “meditation or voluntary prayer” b/c EC protects choice of religion or none at all, not motivated by secular purpose & moment of silence was sufficient to allow for prayer

1. O’Connor (concur)—ask whether purpose or likely effect would be to endorse relig.

vi. Lee v. Weisman (1992)—invalidated policy of inviting chaplain to deliver graduation invocation b/c although grad was “voluntary” it was essentially mandatory and chaplain was perceived as school official—despite non-sectarian nature of the prayer

1. Coercive b/c 

a. There was no way not to participate (sitting or standing silently looks like praying)

b. Peer pressure essentially mandated attendance and participation (psychological effects like in Brown)

2. Blackmun (concur)—don’t need to show coercion, look for endorsement or sponsorship

3. Souter (concur)—don’t need to show coercion, coercion violates FE—history of 1stA and religious invocations allowed then shows only that framers might not have been as “pure” as we think on their constitutional ideals—even “ceremonial” invocations violate 1stA

a. Big difference between graduation prayers and ceremonial acknowledgments of religion in public life (like “In God we trust”) which are rarely noticed by the public (cultural background noise) and aren’t in your face the way a graduation prayer would be

4. Scalia (dissent)—long tradition of non-sectarian prayer, psychological coercion can’t be C’al test—sitting in silence isn’t participation, coercion usually looks like compulsory church attendance or forced financing of relig., more acceptable than school prayer b/c in instructional setting students more susceptible

vii. Santa Fe Independent School Dist v. Doe (2000)—invalidated prayer at high school football games (being student-initiated didn’t save it, still school sponsored) b/c same coercive nature of attendance

1. Stevens (concur)—some students actually req’d to be present

2. Rehnquist (dissent)—policy not necessarily applied only in unC’al ways, therefore not unC’al

viii. Good News Club v. Milford Central Sch (2001)—allowed use of school facilities for after-school private religious activities b/c religious groups should have equal access to facilities (neutrality)

1. Breyer (dissent)—perception will be one of endorsement

d. School Curriculum

i. Stone v. Graham (1980)—invalidated hanging of 10 commandments in classrooms b/c no secular purpose

ii. Elk Grove Unified Sch. Dist. v. Newdow (2004)—no standing to challenge “under God” in pledge

1. Rehnquist (concur)—would have found no EC violation b/c Pledge is just recognition of role of relig. in history of country

2. O’Connor (concur)—reasonable observer would not perceive this as endorsement 

3. Thomas (concur)—EC is actually only a federal restriction (“Congress shall make no law”), doesn’t bind state action

iii. Epperson v. Arkansas (1968)—invalidated anti-evolution law b/c it violated neutrality by singling out viewpoint for censorship b/c of conflict w/ religious principle and had clear relig purpose

1. Black (concur)—law prohibiting all teaching of human development is diff than req’ing teacher to teach only one theory

iv. Edwards v. Aguillard (1987)—invalidated law req’ing schools to devote equal time to creationism if they teach evolution b/c main purpose of the law was to advance a particular religious belief (no secular purpose, purported goal of academic freedom not served)

1. Scalia (dissent)—shouldn’t look at leg purpose (can’t ever actually determine it), secular purpose of protecting academic freedom isn’t a sham—rejects first prong of Lemon
e. Symbolism

i. McGowan v. Maryland (1961)—upheld Sunday closing law b/c served the secular purpose of providing uniform day of rest

ii. Marsh v. Chambers (1983)—upheld legislative prayer b/c of long history of accepting leg prayer (didn’t apply Lemon)

1. Brennan (dissent)—violates neutrality and separation of church and state and unC’al under Lemon
2. Stevens (dissent)—appointment of one chaplain for 16yrs shows favoritism in violation of 1stA

iii. Lynch v. Donnelly (1984)—Crèche didn’t violate EC under Lemon b/c secular purpose in showing historical origins of holiday and not advancing religion just by displaying (like a museum showing religious art)

1. O’Connor (concur—deciding vote)—first two prongs of Lemon are really just an endorsement test (so only need to ask whether there’s endorsement and entanglement)

a. Here, no religious purpose or effect—celebrates public holiday, no diff than “In God we trust”—so no endorsement

b. Applies a “reasonable observer” test, but never says who is “reasonable”

2. Brennan (dissent)—Crèche among secular images is obviously religious and has the primary effect of giving gov’t approval to religion of particular Christian message 

a. Offensive to suggest that crèche is merely historical

b. “Exceptions” when gov’t can sanction religious activity:

i. Accommodating opportunities for religious practice

ii. Continued observance of a religiously-based practice that today has exclusively secular meaning (e.g., Thanksgiving holiday)

iii. Recognizing religious beliefs and practices of American ppl as aspect of national history and culture (ceremonial deism)

iv. Allegheny Co. v. ACLU (1989)—invalidated freestanding nativity scene but upheld Menorah as part of display by adopting O’Connor’s “no endorsement” test and looking for purpose or effect in endorsing religion—crèche was only conveying religious message when not in context of broader display but menorah was not exclusively religious b/c of joint display & secular celebration of holidays

1. Kennedy—rejects endorsement test and applies narrower test of looking at coercion or conference of benefits on a particular religion

2. O’Connor (concur)—coercion alone can’t be test b/c it doesn’t account for subtler favoritism

v. Capitol Square Rev. Bd. v. Pinette (1995)—upheld KKK’s rt to erect cross in public square 

1. Scalia (opinion)—don’t look at observer, the distinction is that here it’s a private speaker

2. O’Connor (opinion)—apply endorsement test from perspective of “reasonable” observer, public square removes potential for thinking gov’t endorsement  

3. Stevens (dissent)—allowing unattended displays outside seat of gov’t could easily be perceived as gov’t sponsored or approval

vi. McCreary Co. v. ACLU (2005)—invalidated display of 10 commandments in courthouse b/c leg purpose and history of the display showed intention to advance religious symbolism such that reasonable observer would think it constituted endorsement

1. History of the display undermines the attempted neutrality of the context (“origins of law”), unlike frieze on the SCOTUS building that has 17 law givers, not all religious and relig message not dominant

2. O’Connor (concur)—can’t based violations on originalism b/c framers had no idea that religious diversity would be as robust and recognizable as today—doesn’t matter that vast majority believe in monotheism or 10 commandments b/c “We do not count heads before enforcing the 1stA”

3. Scalia (dissent)—Framers never intended stark separation of church and state, clearly and continuously invoked religion—in balance of rt not to feel excluded against right of vast majority to be able to acknowledge “the Creator” the majority wins so its ok if its religious

a. But even under terrible Lemon test, this was secular display because of context so OK

b. Can’t ascertain purpose of the leg so shouldn’t give weight to it

vii. Van Orden v. Perry (2005)—allows 10 comms display by plurality opinion (Breyer is deciding vote)

1. Rehnquist (Scalia, Kennedy, Thomas)—must respect rt to recognize religion and protection against coercion, here display was passive among other images of significance to Texas history so its not coercive—not violative just b/c it’s a religious symbol

a. Scalia (concur)—would adopt EC jurisprudence that allows states to favor religion generally, honor God through public prayer and acknowledgement or venerate the 10 commandments in non-proselytizing manner

b. Thomas (concur)—EC not meant to be incorporated against the states

2. Breyer (deciding vote)—blatantly doesn’t apply any test (only “legal judgment”)—context of the display conveys both religious and secular (historical) message but 40 yrs of display w/out challenge suggest that historical (secular) message has been the dominant one

a. Invalidating the display would be hostile towards religion

b. Seems like he’s saying new constructions create public divisiveness but old ones are ok—so don’t build any new ones

3. Stevens & Ginsburg (dissent)—face of the display doesn’t give any indication of historical context—purely religious message and conveys impression of endorsement, neutrality towards religion cannot be squared with allowing state to favor monotheistic religious belief

a. Clearly a religious message (at least the plurality doesn’t attempt to secularize it)

b. This is not like public speeches invoking religion which clearly indicate personal views of the speaker, but rather present a collective statement of government approval

c. Inclusion of monotheism but not others clearly violates hallmark of course of 1stA which has been continuing expansion of religious pluralism and tolerance

4. Souter, Stevens, Ginsburg, O’Connor (dissent)—can only display religious object if context makes it clear that gov’t is not adopting its religious message or urging others to accept—here there is no context to detract from the religious nature of the monument (unlike Moses among other law givers)

a. Not like a museum

b. Can’t distinguish Stone, this is no more passive than hanging 10 comm in classroom—although ed was compulsory, forcing kids to view it everyday, capitol is civic home for all citizens—must be kept neutral

f. Funding

i. Two fundamental Establishment Clause principles (run contrary to each other)

1. Neutrality—between religions and between religion and non-religion (dominant interest now)

2. Separation of Church and State—no funding religious activities or religious practice

ii. How to resolve—look at:

1. What the benefit is funding (training vs. transportation)

2. Who the benefit is going to (parents vs. school/church)

3. Breadth of beneficiary class (broader the class, the less suspect)

iii. Everson v. Bd. of Ed (1947)—allows reimbursement for bussing kids to private religious schools b/c attending religious school fulfills mandatory schooling req’ment and bussing is legit way to accomplish this end—like providing churches with police and fire protection (money given to parents who give it to bus company, never goes to school)

1. Rutledge (dissent)—using taxes to pay to take kids to religious school supports religious training—can’t teach religion in public schools and can’t use funds to aid or support religious schools that do the same thing

iv. Mueller v. Allen (1983)—allowed tax credit for educational expenses even though money would go to pay religious school tuition b/c money was given to families, not to the schools, was given for any educational expense (tuition, textbooks and transportation)

1. Applied Lemon framework and found secular purpose was to defray ed costs, no religious effect b/c was one of many deductions available and encourages ed spending 

2. Can’t base C’ality on review of who takes exemptions and where that money goes

3. Remote connection to supporting religious ed means not as suspect & 

4. Providing benefits to parents lets them decide what to do and prevents entanglement 

5. Marshall (dissent)—Neutrality forbids tax benefits to subsidize religious ed b/c it has the effect of advancing religion

a. Look at impact of financial assistance—just b/c its available to all doesn’t lessen the impact of basically subsidizing religious training

v. Tilton v. Richardson (1971)—fed funding of religious Universities ok b/c religious indoctrination isn’t primary purpose

vi. Roemer v. Maryland Public Works (1976)—allowed annual non-categorical grants to religious colleges w/ restriction that the money not be used for sectarian purposes even though restriction required oversight that might raise possibility of entanglement

vii. Walz v. Tax Comm’n (1970)—upheld tax exemption for real or personal property used exclusively for religious purposes b/c although it conferred an indirect benefit, the exemption was available to all houses of worship and other non-profits like hospitals, libraries, etc.

viii. Widmar v. Wincent (1981)—struck down university’s ban on using facilities for prayer and relig discussions by student groups b/c allowing equal access doesn’t violate EC

ix. Witters v. Washington Dept. of Services for Blind (1986)—allowed payment of vocational rehabilitation services for blind person who wanted to use money to pay tuition at religious college to train as minister b/c no effect of advancing religion (only small amt of aid would flow to religious institution) and program was neutral in offering aid

x. Bowen v. Kendrick (1988)—allowed funding for religious teen pregnancy counseling b/c problem of combating teen pregnancy was sec purpose and allows religious programs to participate equally in funding for providing social welfare programs

1. Blackmun (dissent)—not like other social welfare programs that dispense food or medicine—counseling includes religious indoctrination which the gov’t can’t support

xi. Zobrest v. Catalina Foothills Sch. Dist. (1993)—allowed paying for ASL interpreter to deaf student in parochial school b/c doesn’t create incentive for parents to send kids to religious sch. and no fear that ASL interpreter would personally assist religious instruction (just transmit what kid would already be getting)

xii. Rosenberger v. Rector & Visitors of UVA (1995)—required sch to pay for publishing of Christian magazine on par with other funded student publications b/c sch must be neutral towards religion and b/c money wouldn’t go to religious group, it would go to 3rd party printer

1. Souter (dissent)—funding the publication violates EC b/c it subsidizes preaching relig beliefs—evenhandedness is not itself a sufficient protection against EC violation

xiii. Agnostini v. Felton (1997)—ok for private religious schs to use remedial programs offered at public schs b/c they are by nature supplemental to general ed and therefore would not be mistaken for religious ed—provides remedial help on neutral basis

1. Souter (dissent)—although “supplemental” they supplant subjects that religious schs would have had to teach otherwise—not like ASL interpreter who was more like “hearing aid” than teacher

xiv. Mitchell v. Helms (2000)—upheld providing computers and other teaching aids to public and private (including parochial) schools (plurality)

1. Thomas (opinion)—no impermissible religious effect—question is whether any religious indoctrination that occurs in those schools could reasonable be attributed to governmental actors—principle of neutrality

2. O’Connor (opinion)—shouldn’t turn solely on neutrality

3. Souter (dissent)—only looking at neutrality will lead to overwhelming violations of EC

xv. Zelman v. Simmons-Harris (2002)—upholds sch voucher program that offsets tuition costs under Lemon test b/c program aimed at providing families with ed “choices” in neutral terms (could use vouchers at other public schs, non-sectarian private schools, or parochial schools)

1. Purpose—not to advance religion, just to give parents good ed choices

2. Entanglement—no chance b/c state gives vouchers and parents decide where to use them

3. Effect—no b/c up to parents to decide (so no appearance of endorsement) and, if anything, disadvantages parochial school b/c vouchers don’t cover whole tuition but at pub schs, they do

a. Only benefit to religion is through parents’ choice, not gov’t action

4. Souter (dissent)—giving tax money to religious training violates the EC, focus on neutrality is purely formalistic b/c 96% of money went to religious schools of which 2/3 of families didn’t even support religious teaching but these are the only other schools actually available to chose from with the vouchers

3. Tension—the space between the religion clauses

a. Locke v. Davey (2004)—upheld scholarship program that restricted funding from going to religious training

i. State could have allowed funding for religious training on par with other opportunities (wouldn’t be violation of EC as long as neutrally applied)

ii. No violation of FE b/c of state’s compelling interest in separating church and state (as long as no animus towards religion)

1. Difference between burdening practice and simply not funding it

iii. Scalia (dissent)—withholding benefits b/c of religion is the same as imposing a tax—can’t deny benefit just b/c of religion

