Constitutional II Law Outline—Colby Spring 2008
I. Introduction

a. From Con law I to Con Law II

i. Con law I(about structure of govt: federalism and sep of powers as a means of protecting rights

ii. Con law II(Individual liberties and rights: skepticism that structure of govt is enough.  Compromise with anti-federalists.  
iii. How do we interpret the vague BoR?

1. Originalism(what did Const mean when it was enacted

2. Non-originalism(BoR was written vaguely intentionally in order to protect fundamental values.  The meaning evolves with today so you may have different results interpreting an old question today.

iv. Barron v. Baltimore (1833)—Shows ways of interpreting Const.  Takings case against City of Balt for shanging water rights and rendering property worthless.  Takings clause (5th Am) does not apply to state/local govts:

1. Historical(BoR created to limit federal powers
2. Structural(pact b/t US fed govt and people, state and local govts were not privy.  State powers pre-date BoR.

3. Textualism—Const limits States’ power explicitly in places (e.g. art. 1 § 1), so won’t read vague language to prohibit state power.

4. Holding: BoR only limits Federal Power

5. SIG: 
a. In Marshall’s only case (on BoR), he takes power away from federal Cts—they can enforce the Const against the States, but not the BoR.  Marshall frees states of duty to protect the BoR rights.  

b. At this time the fed govt was small, most law was state or local, robbed BoR of much of its effect.  Allowed states to prohibit advocating in favor of emancipation, to allow slavery, etc.  
6. Opposing Arguments:

a. Textualism(1st Am says Cong shall make no law, so that clearly applies only to fed govt, why limit the application of this provision in light of vague language.  (This is a wash, textualism could go either way)

b. Natural Law(these are inalienable rights, and no govt (fed or State) can take it away from citizens.  But Marshall fears natural law, and it’s not as popular at time of this case, 50 yes after Const passed.  
v. History lesson

1. 1863—Emancipation Proclamation 

a. frees slaves to fight for Union

2. Post-Civil War

a. To reintegrate South, without slavery, Pres. Andrew Jackson appointed friendly Southern governors.  They made the desired laws in the South and called Conventions (with loyal Union voters) to ratify the 13th Am

3. Radical Republicans Reconstruction

a. Civil Rights Bill of 1876—full citizenship and rights.  Passed over Johnson’s veto—either he thought it was beyond federal power or he was racist—led to his impeachment.  

b. Constitutionalize the civil Rights Act in the  14th Am.  But must be passed by Congress and ratified by 3/4 of states (which means at least 1/2 of Southern States.  Southern States (except TN) didn’t ratify.  Then passed Black Codes to effectively re-impose bondage on freed slaves.

c. Cong passes Reconstruction Act of 1857—dissolves the new governments in South, places them under military rule.  They can only escape this by rejoining the Union, and they can only rejoin by ratifying the new Amendments.  The new governments were mostly composed of carpetbaggers and freed slaves

b. Privileges and Immunities

i. 14th Am, § 1: “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States”

ii. Art IV, § 2: “The Citizens of each state shall be entitled to all the P&I of citizens in the several states.”

iii. 14th Am, § 1: “Nor shall any State deprive any person of life, liberty, or property w/o due process of law.”

iv. Slaughter House Cases (1873)

1. La. Law excluding white butchers from slaughterhouse monopoly set up by city government was  Constitutional.  Butchers challenged law under the P&I clause of the 14th Am.  

2. Majority (Miller): textual difference between Art. IV (“Citizens in the several States”) and 14th (“citizens of the United States”) to argue that Art. IV protects P&I of citizens of several states, i.e., fundamental rights of all people, but that 14th only protects that narrow group of rights people have by virtue of being citizens of the U.S. – not rights by virtue of state citizenship, and not fundamental, natural-law rights (e.g., property, right to travel freely, protection abroad, petition government for grievances, habeas – but right to work as butcher is not one of them).  

3. federalism—drafters of 14th Am didn’t want to alter form of federal gov’t, but federal supervision of all P&I would change everything.  Would rather read this Cl to mean nothing than to create a federal CoA every time a State discriminates or abridges your rights

4. Originalism—this was meant to be about race discrimination against former slaves, not  white butchers.  

5. Dissent (Field):  says pursuing a lawful profession is a natural right.  Pressing the natural law argument that lost in Barron.  Also, defines P&I the same way as in Art. IV § 2, and use it’s interpretation, since Convention of 14th Am was silent.  

6. Corfield v. Coryell (1823)
a. In this prior case, Justice Washington decided what P&I means—it’s an anti-discrimination provision so you can’t discrim against citizens of other states.  He adds something more—P&Is are fundamental and belong to all citizens in free govts.  So before a state couldn’t discriminate against other citizens, now it can’t discriminate among citizens.  (This is what Field wants in his dissent in Slaughter House Cases)

7. Dissent (Bradley):  challenges Miller’s originalist argument(this was about protecting natural rights from state-intrusion.  They did want to change the meaning of the Const drastically!
8. Application of Slaughter House Cases

a. resulted in suffering—whole history of passing 13-15th Ams and Civ War was for nothing.  

b. Ended 14th AM P&I litigation

v. Saenz v. Roe (1999)

1. (Stevens): Right to travel had always been recognized under Const, finally S. Ct says its source is the P&I clause of the 14th Am.

2. Doesn’t breathe life into P&I or undermine Slaughter House cases, just say that right to travel is one of those few federally created rights.  Slaughter House still rules.

3. Thomas, dissent:  Thomas thinks they should overrule Slaughter House, but doesn’t say how broad P&I rights should be, and is the only vote now that Rehn is dead.  

c. Incorporation

i. Palko v. CT

1. (Cardozo)—14th Am DP clause protects those rights necessary for ordered liberty.  

2. In this case, right of double jeopardy is not among those rights (though in dicta say that retrying the same case over and over might violate—only protect against extreme abuses).  

3. SIG:  BoR is not incorporated against States.
ii. What are the ordered liberty rights?

1. Cardozo(states have positive law duties from the DP Cl, but ≠ the BoR; man include more or less.  There is a fixed set of rights, based on our traditions.  

2. Black(DP and BoR are coextensive

3. Frankfurter & Harlan(DP Cl is not coextensive with BoR, but they see a much broader role for the DP cl.  And they feel less bound by history than Cardozo and Black because rights can be growing and evolving
4. Murphy(all the BoR are incorporated, but there are others also under DP, and they can grow over time

5. Brennan(only a small sliver of BoR aren’t fundamental, but other rights are included in DP.  Also, if something is incorporated, it is fully incorporated—there is no sliding scale of egregiousness incorporated rights

6. Another possible view (that academics but no justices have held)(DP only includes procedural rights, so fed govt must respect fundamental rights, and states only respect your procedural rights

7. Thomas(wants to overrule the Slaughterhouse cases and stop incorporation of DP, go back to P&I Cl.  BUT, we have a body of law of DP jurisprudence, and judges don’t want to start from scratch, when they’d even e unconstrained by precedent

iii. Benefits and drawbacks of these positions

1. Burphy/Brennan(gives a lot of discretion to judges to create rights that don’t exist outside of their own subjective view; activist

2. Black(he thought that saying some rights in BoR aren’t fundamental would degrade the BoR, but this is not true (e.g. why do we need 12 jurors)
iv. History

1. The point of the 14th Am was to apply the BoR against the states through the P&I clause—but we can do the same thing through the DP clause. 

2. BUT, at the time, most states didn’t follow all BoR procedures—did they really mean to invalidate their own procedures when they ratified the 14th Am, without even mentioning this?  Frankfurter thinks no, Black says yes.  

v. Federalism—whose model poses biggest threat?

1. Murphy creates many things states can’t do; Black incorporates BoR totally so puts States in a Const straight jacket according to Frankfurter.

vi. Present View

1. Brennan’s View won out

2. Ct moved from Cardozo to Brennan in Duncan v. LA (1968)

3. Now we have incorporated many of the BoR rights, and once they are incorporated they look the same as applied to the states as to the federal government.  

II. Substantive Due Process

a. Intro

i. DP Cl protects substantive rights—did so even in the Magna Carta

ii. There was SDP before incorporation.  E.g. in Dredd Scott case, Ct struck down a law that freed slaves that entered free territory b/c you can’t take away property w/o DP 

b. Lochner Era
i. Lochner Case

1. L was convicted and fined b/c as a bakery owner, he contracted with his bakers to work more hours than the law allowed.  Ct struck law down, under the theory that the liberty of K is a SDP right that is not enumerated in the BoR.  

2. The state has police power to protect health and safety, so Ct must ensure that the States are not using police power as a pretext to abridge your rights—if it is a fair and reasonable exercise of police power, then it’s okay (sounds like rational basis scrutiny).  

3. State interests:

a. labor law—but bakers are adults who don’t need paternalistic state to protect them from e’ors.

i. BUT, not true, intelligence does not mean you get a fair K

b. public safety—but to get wholesome bread for the public, it doesn’t matter how many hours they work

i. BUT, lived in bakery, no breaks, really unclean

c. Workplace safety—but not like mining.
i. BUT, bakers got respiratory problems, in fact is a lot like mining, except that the danger is less obvious so need more protection.

4. Ct second guesses state legislature, even where they have studies(high level of scrutiny.  

ii. Lochner Era

1. Ct blocked progressive movement by striking down laws meant to protect workers:

a. Muller v. OR—example of exception, but not really—law saying that women’s hours could be limited is only upheld b/c women are stupid and weak and need protection

2. What’s wrong with Lochner?

a. Judges substitute their judgment for the legislatures.

b. Holmes—forgetting the democratic process

3. Nebbia v. State—Ct struck down a law setting minimum milk prices during the Depression. 

a. Harlan’s dissent—Ct’s scrutiny is too high; agrees that there’s liberty of K, but it yields more to police power of states.  

b. Harlan’s Policy: Judges don’t have the right or ability to be this activist: can’t hold hearings like legislature and found facts are narrow to only involve the parties to a dispute.  And it’s undemocratic.  BUT, what good is a fundamental interest in liberty (of K, or anything) if leg can just take it away?
c. Holme’s famous dissent:  Court should not be guided by laissez faire!  Agrees that fundamental rights are protected with strict scrutiny.  And doesn’t say that all fundamental rights are listed in BoR, but 1 economic theory is not fundamental.  

4. How could you criticize Lochner

a. SDP does not exist(BUT, this contradicts history and undermines incorporation, which is troubling
b. SDP exists, but limited to BoR

c. SDP exists and extends beyond BoR, but doesn’t go so far to include things beyond our traditions

d. yes, fund. right to K, but we enforce the right deferentially 

iii. History of Progressive Movement against the Court

1. 1920s—Ct struck down Commerce clause attempts to regulate the economy as violations of principle of federalism

2. Separation of Powers—Ct uses Nondelegation to say that agencies have too much power

3. FDR—lots of popular support for New Deal, as Ct was constitutionalizing laissez faire

4. Schechter Poultry Case

5. FDR’s attempt to pack the Court

iv. West Coast Hotel—

1. now states can set minimum wages

2. Lochner era is over, as Roberts switched sides.  

v. US v. Caroline Products Co

1. § that interferes with economic theory is fine, as long as it rests on some rational basis

2. Rational Basis Review 
c. Modern Economic Regulation

i. Williamson v. Lee Optical Co
1. Oklahoma state law provides that nobody can make or fit your lenses unless they are a licensed Dr and have your recent prescription (no LensCrafters).  Ct upholds this (stupid) law, even though it is a denial of liberty of K.
2. Cts says it’s reason is b/c you get more frequent tests to they’ll catch your diseases—really it’s b/c lobbying.  But Ct doesn’t look for evidence to support law, or leg history.  Just as long as the law might have been rational
a. SIG: Ct has never violated a law under this rational basis review
3. FN 4:  Circumstances where less deference:
a. violations of BoR rights (e.g. law where you can’t speak out against govt, because then you don’t have democracy)
b. laws that limit ability to repeal undesirable legislation
c. laws against discrete and insular minorities 
4. SIG: democracy is the means to achieving liberty, so where democracy isn’t leading to just laws, the Ct steps in (e.g. Baker v. Carr, where Ct stepped in b/c ppl couldn’t enact reapportionment.
ii. Meyer v. Nebraska—Ct invalidates a law that says you can’t teach foreign languages to kids in school.  There are non-economic fundamental rights in the BoR that include the right to acquire knowledge, marry, raise and educate your kids

iii. Pierce v. Society of Sisters—Ct invalidates a law that requires you to send your kids to public school—you have a fundamental right to chose to home school or privately educate your kids.  

iv. SIG: Under Caroline Products, Meyer and Pierce are still good law b/c they were discriminatory against Germans and Catholice

d. Contraception 
i. Griswold

1. Ct invalidates a law prohibiting the use or sale of contraception in favor of a right to privacy.
2. The purpose is no sex outside of marriage (fornication and adultery)—reasoning that w/o condoms you won’t do that.  But the law applies even to married couples.  Challenge is as this law is applied to married couples.  

3. Ct uses strict scrutiny: Does the State have a compelling interest, AND is the law narrowly tailored to meet that interest.  

4. Privacy as a fundamental right

a. FN4 of Caroline Products—SS if interferes with polit process, discriminates against minorities, or interferes with incorporated rights—here, privacy is a fundamental right.
5. Douglas (for majority) says it comes from BoR:
a. 3d Am—no soldiers quartered in your house—essence of privacy

b. 4th Am—no S&S

c. 5th Am—right not to talk~privacy

6. These rights have penumbras that emanate from their core to reach other things.  The right to be let alone may be a new annunciation, but it emanates from the BoR.  

7. Note: this doesn’t violate any individual amendment, but the BoR as a whole.  

8. Cf: Myers and Pierce stand for rights that are penumbral to 1st Am

9. Goldberg, Concurrence:  privacy is an SDP right protected by DP clause and the 9th Am.

a. The enumeration in this Const of certain rights shall not be construed to deny or disparage others retained by the people.  

b. Also relies on Palko for SDP—refers to history as bolstering right to privacy—history limits judges

c. SIG: doesn’t want penumbras, just acknowledge that there are other unenumerated rights—9th Am isn’t source of the other rights, but it’s informs the interpretation of the DP cl

10. Harlan II, Concur(also prefers the DP clause and SDP

a. Due process is based on a living tradition.  Natural rights come from God or Nature, so maybe there are rights we haven’t recognized yet.

11. Black, dissent:

a. There is no right to privacy in the const, so doesn’t exist.  This is Lochner all over again

12. Stuart, dissent:

a. this is an uncommonly silly law, but privacy isn’t in the Const, so it’s not protected

13. Prob with Stuart and Black: 
a. can’t answer the 9th Am.  Madison didn’t want to do a BoR b/c didn’t want them to be seen as exhaustive.  
14. Prob w/ SDP and counter-majoritarianism (or judicial activism):

a. SDP gives judges a lot of discretion, maybe creates government by men, rather than by law.  
b. Anything could be penumbral to the BoR.  Douglas hates SDP b/c of Lochner, but is a liberal, and that’s why he wants penumbras, but maybe we can use his approach as a signpost as to what other fundamental rights are.  
15. Prob with Goldberg’s history limitation:

a. Doesn’t explain why Lochner was wrong.  Framers respected econ rights more than privacy, and Enlightenment was all about property rights.  

b. Limits fundamental rights to those that existed back in 18th century.

c. Also, history can lead to contradictory results, and who knows whether Framers wanted us to rely so heavily upon it.

16. Prob with Harlan’s living tradition:

a. the fact that this law is on the books suggests that the right to privacy is not a core value of the Am ppl.
17. Later extensions of Griswold—unconst for State to ban the sale of contraception; extend right to unmarried couples in Eisenstadt v. Baird (1972)
a. SIG: use Common Law methodology to determine fundamental rights.

e. Abortion

i. Roe v. Wade

1. Ct invalidates TX law prohibiting abortion except to protect life of mother—violates fundamental right to privacy.
2. Held: during the 1st trimester, the state cannot regulate abortion at all, during the second trimester, the state can regulate abortion only in ways that help the health of the mother, and during the 3d trimester the state can regulate abortion to protect the fetus (may ban it) but can’t make an absolute ban if the mother’s health is endangered.  

3. This time majority openly relies on SDP 

4. Violation of Privacy:

a. State is taking a private decision away from mother.  The decision on to whether to have a child is huge, so the state can’t take that decision away from you.

b. Privacy~~>Personal Autonomy interest
c. This is an C/L extension from Griswold—right in your bodily integrity

5. Strict Scrutiny Analysis

a. State Interest:  

i. protecting potentiality of life

1. If the state’s interest in protecting the embryo is compelling, the state can only protect them through an abortion ban, so the law would stand.

2. Interest is not compelling until viability.

a. This benchmark is medically arbitrary, b/c at 3 mo the risk of miscarriage stabilizes 

b. Mother’s life more important here b/c if she dies, so does the baby

c. “Quickening” is when state historically gets involved with fetuses 

ii. protecting mother

1. not compelling until end of 1st trimester, because before then, abortion is safer than childbirth.

iii. SIG: privacy and life are both compelling interests, Ct can’t just balance them.  In setting out the trimester system, Ct is legislating rather than expanding on C/L, and seems afraid to admit that life begins at viability

ii. Planned Parenthood v. Casey

1. Holding: 

a. There is still a fundamental SDP right to choose whether to have an abortion, but it is not absolute or unqualified.  

b. States can prohibit abortion after viability.  

i. Same as in Roe(interest in 2d life

c. Can act to protect the health of the mother at any time 

i. Unlike Roe—don’t have to wait for 2d trimester

d. Can act to protect the health of the fetus at any time.  Interest in potentiality of life is distinct from interest in person of fetus.   But this interest is limited by the Undue Burden Test

2. Undue Burden Test:

a. Ct asks whether the law places a substantial burden on women from exercising her liberty of choice to have an abortion

b. Ct openly adopts a balancing test b/c pitting 2 fundamental rights against each other

c. NOTE: only 3 justices want the undue burden test (O’Connor, Kennedy and Souter), but it’s the holding b/c it was the narrowest that majority could agree on

3. Penn Law in question:

a. Waiting Period and Informed Consent

i. Woman must know of the baby’s age and weight, and the nature of the procedure.  Then she must wait one day to come back, though there is an exception for medical emergencies.
ii. This is a burden, but not an undue burden

1. The more informed the decision the better.  

2. The waiting period is to discourage abortion, but within state’s interest in protecting potentiality of life

3. BUT NOTE: in more rural states, a waiting period may be an undue burden—this is a pragmatic inquiry.  

b. Spousal notification

i. Could be bypassed if you say your husband will hurt you.  Husband doesn’t get to decide, just right to be informed.  

ii. Undue burden

1. Battered woman syndrome doesn’t work this way—even if he doesn’t get to decide, if he controls the woman, he makes the choice.  And this law doesn’t account for psychological abuse.  

iii. There are more women who can’t get back into city for abortion than who are only psychologically abused, but Ct is trying to be moderate.  

4. Reliance on Stare Decisis

a. Clarity

i. fundamental rights should be flip-flopping 

b. Reliance

i. Not so much referring to women who were pregnant but waiting to have an abortion.  But refers to the right as part of our social fabric that allows women to take on responsibilities that they otherwise would not if they were unable to put off having a child
c. Rehn’s dissent:

i. Stare decisis plays a minor role in Const interp; it’s more for statutory interpretation

1. Cong can change the statute if they don’t like the Cts interpretation, but for the Const, the S.Ct is final, so they should care more about getting it right.

ii. Plurality says that’s true, but for really big cases you need consistency.  Rehn says no, in order to have legitimacy we should let democracy handle big cases like abortion.

iii. E.G. Steward dissented in Griswald b/c he didn’t like SDP, but in Roe he concurred b/c SDP was not the law

d. Originalism v. Non-Originalism

i. originalists thing you can overrule, b/c the Const means what it always meant.  But non-originalists, like Stewart, thought the law evolves, there are not absolute wrong or right answers.

e. When to overrule:
i. Wrong under Roe to overrule Plessy, unless there’s a basis to distinguish the two
ii. No longer Workable?

1. Roe and segregation were both still workable
iii. Factual basis for decision changed?

1. Factual basis for Plessy was wrong (as was liaise faire in Lochner)

iv. Law evolved?

1. legal principles in Lochner and Plessy were no longer relevant, but here, SDP is still the law

v. Societal Values Changed?

1. Between Lochner and West Coast Hotel, our country became committed to govt protection in the working place; between Plessy and Brown we became more enlightened

f. Did Ct even follow Roe:

i. Changed the trimester system and abandoned strict scrutiny.  Made clear that abortion is about bodily integrity and protecting woman’s as opposed to Dr’s, rights—wasn’t clear from Roe.  Give greater respect to fetal rights.

ii. Is this just C/L evolution?

iii. Gonzales v. Carhart

1. ct upheld federal law that bans “intact D&E”/partial birth abortions—this is a 2d trimester/pre-viability procedure.

2. Undue burden test (Casey applies)

3. Kennedy (5-4)—no undue burden on right to chose

4. Stenberg Case—

a. when O’Connor was on Ct, they’d struck down a similar Nebraska law.  Try to distinguish b/.c that law was unclear as to which procedure was banned—Drs could read it to ban all 2d trimester abortions (including the “standard D&E”).  

b. And the Neb law didn’t have a health exception.  Neither does the federal law, but Congress made a finding that there is never a time when a woman’s health would require this birth rather than the standard D&E.  

i. BUT actually doctors agree that it’s the other way around—intact D&E is safer.  
ii. Cong may make a finding with split evidence, but Ct here is deferring in the face of contradictory evidence

iii. Would allow an “as applied” challenge, but that’s impossible, b/c the woman will have bled to death on the table.  

c. SIG: Undue burden test is losing its teeth—look more like rational basis that intermediate scrutiny

5. State’s Interest in banning intact D&I:

a. not protecting potentiality of life

b. doesn’t protect mother’s health b/c no health exception.  Just protecting her from regretting getting this procedure.  No scrutiny—this is not about regret of an abortion

c. actual home—Ct relies on this being close to infanticide.  But this is pre-viability

6. SIG: undue burden test is gutted, and talk about pre-viability fetus as life.  

f. Sexuality

i. Specific v. General Rights (Originalism v. Non-Originalism)
1. Michael H.—whether the father of an adulterously conceived child has parental rights.  (citing Pierce case).  
2. Scalia specifically defines a proposed right—easier to say it doesn’t exist.  He thinks that there is a small sliver of rights that exist beyond the BoR, but that they are fixed in tradition and don’t grow or evolve over time.  

3. Brennan (Opposing view)—you extend it as far as precedent will allow.  He says that there is a right of a parent to play a role in the life of his child (broad definition of right)
ii. Lawrence v. TX (2003)
1. Ct invalidates an anti-sodomy law—Kennedy says SDP protects consensual gay sex!  Overrule Bowers v. Hardwick (1986)
2. Why not Stare Decisis? (Under Casey framework)

a. Legal Landscape—Bowers didn’t fit in the legal landscape. 

i. Defined the question too narrowly (whether there is a fundamental right to have gay sex).  In Bowers, Blackmun defined it as the right to be left alone.  Under Griswald, Roe, et al, it can be the right to consensual, physical sexual relationships, even if not to procreate (in line with intimate personal choices—e.g. marriage, procreation, contraception, family decisions, that are central to personal dignity and autonomy).

ii. Bowers undermined by Casey—we have broader definition of rights, Scalia’s method loses.  

b. Factual Underpinnings**
i. Bowers put a lot of weight on history which turns out to be wrong—there was no long history of criminalizing gay sex—only bans on non-procreative sex by everyone

ii. Understanding of homosexuality has changed a lot—not just for depraved and desperate men, can be about love.  
iii. This time, Justices knew what sexual orientation was, so this case was more like Brown or West Coast Hotel than like Casey.

c. Reliance

i. no reliance as in Roe (not like gay ppl stop having sex)

d. Evolving Societal Values

i. changed with regard to homosexuality, despite Bowers, undermining its vitality.  E.g. laws have changed (states, ECHR, but not much else)

ii. Is there a consensus (no)?  Should they have to wait for one, or are they taking sides in the culture war?

3. What standard of review

a. unclear—Ct never says that the interest is compelling, but does say that the State has no legitimate interest, which suggests RB; on the other hand, the analysis in fact suggests heightened scrutiny
b. Dissent (Scalia): If this isn’t SS, then it’s not a fundamental right.  How does this fail RB review—is the majority saying that the govt can’t legitimately impose morality
c. Majority—laws singles out and targets gays, which can never be legitimate.  And couldn’t make law against all sodomy b/c would invade realm of personal liberty, following Griswold and Eisenstadt.  

4. Scalia, dissenting: 
a. this is an issue that divides nation, like Casey, but here we overrule precedent!  Undemocratic, and we can mandate and enforce morality

b. BUT: govt regulates morality where immorality hurts the community (not just the “family” boadly), i.e. murder, theft, bribery.  Maybe Scalia is incorrect to ask which branch of govt may regulate morality, begs the question whether govt can regulate all morality, including objective harmless immorality.  Maybe state needs another interest to ban things like e.g. incest, adultery, bestiality, prostitution, polygamy—what about masturbation, group sex, fornication?
5. Key: there is no harm (sex is consensual), participants are adults, act is private, and not a question of formal govt recognition.  Colby says there’s no holding, but that it’s best understood to stand for a fundamental right to chose whether to engage in nonprocreational sex
g. Affirmative Rights

i. DeShaney v. Winnebago (1989)—no affirmative duty on state to protect child from harm

1. DP clause is a limit on govt’al power, the substantive rights are negative rights, i.e. what the states cannot do.  Affirmative rights, i.e. an obligation for the state to provide some benefit, don’t exist under the DP Cl.  Framers were libertarian.  

ii. SDP evolves, you could find some entitlements becoming rights—New Deal created statutory affirmative rights, and if Cong repealed them, Ct could find an aff. right, e.g. turn public education into an implicit right in the concept of ordered liberty.  Warren Ct moved in this direction, but Burger Ct said they had not implied that there are fundamental affirmative DP rights, and Ct has stuck to this ever since.  

III. Equal Protection

a. Rational Basis

i. Railway Express Agency v. NY (1949)

1. NY law prohibited ads on the side of vehicles, except to advertise your own business on the side of your own vehicle, if it’s engaged in business.  Railway had rented space on the sides of trucks, and sues.  Post-Lochner Ct dismisses the SDP argument (liberty of K), and main issue is Equal Protection.
2. S.Ct. upholds law using rational basis review:
a. Rational Basis review: law is upheld as long as 1) there is a legitimate state interest, and 2) the law is rationally related to that interest (same standard used for economic regulation under substantive DP)
b. Here, it is a legitimate interest for the state to be concerned with the safety and flow of traffic

i. Hard for an interest not to meet this prong—discrimination isn’t legit, but not much else.

c. Rationally related.  Railway says it’s illogical b/c your own ads are just as distracting as someone who’d rented the space.  Ct doesn’t decide that it’s rational, but just that the legislature could decide that it was rational.  

i. Ct doesn’t require evidence or legislative history to show this intent.

d. Leg passed this rule, while Times Plaza had huge ads—but there is no obligation to pass a perfect law.  “No requirement of EP that all evils of the same genus be eradicated or none at all.”  So:

i. law can be underinclusive w/o violating EP( as long as the ad ban in some way contributes to the solution, it doesn’t matter that you allow other ads that contribute to the problem.
ii. Law can be overinclusive w/o violating EP( e.g. law against motorcycles for noice purposes could cover motorcycles that are as quiet as cars, and it would be okay b/c the streets would be quieter with the law than they would be without it, despite the fact that quiet motorcycles didn’t contribute to noise

iii. Laws that are over- and under conclusive are okay(as long as the law inches the govt closer to its aim

3. Jackson, Concurrence—

a. there should be deference to legislature in SDP economic claims, but not in EP b/c govt can’t discriminate

b. gets rid of dumb laws b/c if they apply to all there’s more pressure on legislature to change it

c. Note: Ct has never adopted Jackson’s view b/c of fear of returning to Lochnerism and increasing administrative expenses of legislatures.  
b. Facial Race Discrimination

i. Purpose of EP Cl:

1. about treating people of different races equally (Slaughter House Cases)

ii. Strauder v. West Virginia (1880)

1. strike down law that only white ppl can serve on jury.  EP prohibits race discrimination.  Other discrimination is okay, but race discrimination(less deference

iii. Korematsu v. US (1944)

1. FDR put Japanese-Americans in detention centers.  Korematsu is convicted of being present in an area he was excluded from under the law.

2. Held: S. Ct uphold the law 

a. Note: this is a rare example of a law that imposes a race-based disadvantage but survives strict scrutiny

3. Majority (Black): all legal restrictions that discriminate facially on the basis of race are subject to strict scrutiny.  The law may sometimes be justified if there is a pressing public necessity (i.e. compelling interest), and if they can survive SS (i.e. narrowly-tailored requirement).  They can never be justified if the purpose was racial antagonism.

4. Note: ALL of the above is still good law, but application to those facts would have a different result today.  

5. Said purpose was to win WWII and that the S.Ct can’t second-guess the military and commander-in-chief as to whether this was narrowly enough tailored.

6. Murphy, Dissent:  fails strict scrutiny.  Questions the govt’s stated ends (doesn’t believe Jap-Ams would support Jap invasion); and questions means—over- and under-inclusive.  Detains innocent Japanese, and doesn’t apply to German- or Italian-Americans.
7. Jackson, Dissent:  Ct shouldn’t decide this case while war is going on.  It will uphold the law under pressures of war and create bad precedent that will be relied on.  Realistically, S.Ct can’t do anything about detention b/c it’s already happened, but sanctioning it will allow future presidents to rely on it, and there will be blood on our hands.

iv. NOTE: many people think facially racial law like Korematsu, or making Arab-Ams go through extra screening in airports is antithetical to the notions of individuality and equality under the Constitution, so should be per se invalid.  Why do we have strict scrutiny?  

1. There is affirmative action, but if you limited it to when there’s harm, you can only imagine it being valid if there’s a virus that only affects Af. Ams)

c. Racial Segregation

i. History

1. In 1860s, blacks could vote but Confederate supporters could not.  Used lynchings and the KKK to intimidate blacks outside of the law.  In 1862, a general amnesty bill gives former-Confeds the right to vote again.  President Hays wants to return control to local govts, i.e. Fed govt abdicated any protective role it had.  Racist legislatures are free to pass Jim Crow laws, which lead to segregation of schools (etc), poll taxes and literacy tests so no blacks could vote, etc.  

ii. Plessy v. Ferguson 

1. upholds constitutionality of racially segregated rail cars, under the Rational Basis test

2. Say there’s nothing unreasonable about racial segregation (unlike if segregation were on eye-color), use other racist segregation to justify
3. Applies equally to black and white people(if equal, EP Cl not triggered

4. This was not equal(powerful people in the white car.  Ct says Const provides for political, not social, equality.  But this is legally perpetuating the social inequality.

5. Ct says black ppl chose to infer a badge of inferiority, but everyone knows that this was racist.—Bad Formalism

6. Harlan I, Dissent—

a. The Constitution neither knows nor tolerates racial distinctions

b. But, he says white race will remain dominant if it remains true to its great racial heritage—he’s still racist.  

iii. Gains v. Canada

1. only 1 public school in Missouri, only whites allowed.  State would help black students get into schools in nearby States.

2. Ct strikes it down—question is not what opportunities are provided in other states, but whether there are equal opportunities in this State.  

iv. Sweat v. Painter

1. UofT Law was all white by law, but they created a second all black law school.  But the school was not equal—smaller, library was inferior, less reputable faculty, alumnae network is smaller.

2. Ct rules that UofT must admit qualified black students

v. Brown v. Bd of Education

1. Ct unanimously strikes doesn segregation in high school and primary education

2. Accepts, arguendo, that school’s facilities are equal.  But does not overrule Plessy—distinguishes it on the ground that education is different: particularly harmful to segregate kids as they are developing and impressionable.  

a. segregated school are inherently unequal: sending kids to a different school makes them feel unequal.
b. FN 11—rely on psychology studies (now discredited)

c. The Ct is not trying to constitutionalized just what they think is right, they think segregation is unconst, but don’t want to tell half the country they are morally evil! 

3. Note: this was in Lochner’s aftermath, before Griswold—the 1st important case since 1937 when S.Ct. says its going to protect rights even if it means striking down a popular, democratically elected law on a controversial issue

4. Strict Scrutiny this time

a. Caroline products FN4—political process rationale.  NAACP couldn’t lobby racist state legislatures, or get non-racists into office b/c laws disenfranchise blacks.  And, discrete and insular minority rationale—majority loves segregation—tyranny of majority

5. Interpretive Tools:

a. text—if anything cuts the other way (i.e. if equal, separate is ok)

b. precedent—Plessy, so cuts other way, esp since in dicta says of course schools may be segregated.

c. history—they say its inconclusive, but that’s untue.  14th Am was meant to Const’ize the Civil Rights Act, which intended to allow segregated schools.  Ct says it was anachronistic b/c no education of blacks in South, and all provate, but there were segregated schools in North.  The drafters thought about it and rejected it. 
d. Non-originalism—EP of law is a broad concept that evolves.

i. we have a new understanding of facts(now we understand that segregation causes psych effects and stigmatizes people, especially in public education

ii. Law changing(since Plessy, Gaines and Sweat case have recognized that intangible factors make institutions unequal.

vi. Bolling v. Sharpe

1. consolidated with Brown

2. DC is not a state, so 14th Am doesn’t apply to it.

3. Ct relies on DP Cl in 5th Am to rule that there may be no segregated schools in DC.

4. EP under law is one of those rights that need not be explicitly listed

5. Reverse incorporation

6. Problem (for originalists) is that 5th Am predates 14th Am by ~100 yrs, and framers didn’t think it meant no segregated schools, or even that it protected blacks from racism.  

d. Interracial Marriage

i. Loving v. VA (1967)

1. couple got married in DC, then returned to VA.  Arrested under anti-miscegenation laws (Mr. Loving is white, Mrs. is black)

2. Ct (Warren) strikes down law under EP Cl.

3. VA said that it applied equally (both punished), and should be sustained under RB (purpose is to maintain racial purity, not segregation, as in Brown)

4. Ct says no discriminatory effect, but that there is a discriminatory purpose: only applies where white ppl are involved.
5. Strict Scrutiny and dicta that there’d be SS even if no discrim P&E
6. Non-Originalist—no uncertainty about the fact that interracial marriage was no allowed in past, and Ct doesn’t care.  
e. Racially Discriminatory Purpose and Effect

i. No Discriminatory Purpose or Effect:
ii. Johnson V. CA
1. segregate prisoners by race initially in prison.  The purpose is to protect ppl from racial gangs—there is no racist purpose or effect.  S.Ct. doesn’t buy that black prisoners are more embarrassed by segregation than other inmates.
2. Ct remanded to Strict Scrutiny analysis (though never applied, since CA gave up on this program)
iii. Facially Neutral:
iv. Yick Wo v. Hopkins (1886)
1. City requires permits to laundry business in wooden buildings.  Then all but 1 non-Chinese person got a permit, and no Chinese got permits.
2. Discriminatory Purpose and Effect(Strict Scrutiny
3. Purpose can be inferred by how a law is enforced, even if passed by a “good” legislature.  Ct finds discriminatory purpose from statistics.  Doesn’t even consider that there may be a coincidence.  #=racism.  
v. Gomillion v. Lightfoot
1. City re-draws its limits to get rid of all black people.  Leg. purpose of law is racial discrimination so Ct strikes it down with SS review.  
vi. Show Discriminatory Purpose:
1. enforcement statistics
2. legislative intent
a. most cases are not as clear as Gomillion that people are voting for something b/c they are racist, and how do you measure collective intent
b. SIG: You only have to show that it was a contributing factor, then the burden shifts to the government to show that law would have passed even without bad racist purpose
3. context of law
a. When and how was law passed (e.g. Grandfather clause case—didn’t have to take a very stringent literacy test if your father voted in 1866 in Oklahoma, and only whites could vote then)
vii. Facially Neutral, Discriminatory Purpose, no Discriminatory Effect  
viii. Palmer v. Thompson 
1. MS closed all public swimming pools when could no longer segregate them.  Clear racist purpose, but hurts both, so no discrim effect.

2. Majority says it is easy to misinterpret leg intent, so if no discriminatory effect, Ct will use RB review(UPHELD

3. There was a discriminatory effect b/c white kids have private pools.  But that discrim effect is too indirect.

4. Ct could have said that the discriminatory effect was stigmatization.  This was bad legal formalism.  

5. FN 4 of Caroline Products: the majority could reopen pools, but their racism is bigger than their love of swimming in public pools

6. Note: if Ct struck this down, it would have been like saying there’s a SDP right to public swimming pools

ix. Facially Neutral, No Discriminatory Purpose, but Discriminatory Effect
x. Washington v. Davis

1. All people need to take an entrance exam to join the police.  The purpose is to get the best applicant, not to discriminate, but the effect is that African American applicants fail the test at a higher proportion

a. Disparate Impact

2. Rational Basis Review

a. legislature may have known this would happen, but still, no purpose.  Different from Yick Wo b/c stats are no so extreme

b. Ct says that white people who fail are just as discriminated against as black ppl who fail, and black people do pass.

3. Policy: allows subtle racism, and inaction in the face of disparate impacts, but otherwise there’d be too many laws getting overturned

xi. Facially Neutral, No Discriminatory Purpose or Effect  

1. Railway Express Case(Rational Basis

f. Affirmative Action

i. Grutter v. Bollinger (law school) v. Gratz v. Bollinger (undergrad)  (2003)
1. Michigan Law school can use affirmative action, but Michigan undergrad cannot use affirmative action
ii. Reconciling the two:
1. Strict scrutiny applies since it is facially not race neutral.  

2. HELD:  Govt interest in diversity is compelling, but in the undergrad program it is not narrowly tailored.  

3. Undergrad Policy(you get +20 pts for being a minority, and you add up a score that determines your admission—that’s a lot!

4. Law school policy(more holistic, many basis of diversity considered (e.g. race, travel, geographical diversity, special athletic/musical skill), and look at overall person(individualized

5. Compare with U of Texas’s program, where they allowed anyone in the top 10% of the class to be automatically admitted.  This creates diversity from the schools that are mostly black/latino.  

a. This program would word as well, but for a program to be narrowly tailored, the Ct does not need to find that every other option has been exhausted.

b. The govt must show a good faith consideration of other options and a decision that they wouldn’t work as well.  
c. Here, said that the UofT program wouldn’t work b/c the law school admits a small number of students, and there’s less diversity in Michigan, so even if they used Berkeley’s program (use socioeconomic diversity), in Michigan they’d only get poor white kids, they want other diversity as well.  
6. Narrowly tailored means that the affirmative action can only last as long as is necessary.  Perhaps in 25 yrs we may not need race based admissions.  (Note, this was 25 yrs after Bakke)

7. This is not really strict scrutiny:

a. The only case upholding a facially non-neutral law is Korematsu, and it seems that the Ct is simply deferring to the governments assertion that diversity is compelling.  But under SS, the Ct, rather than the govt, gets to say what interests are compelling.

b. The Cts decision that this is narrowly tailored required no formal fact-findings that the facially neutral programs would not work.  If this hurt minorities it would be insufficient.

8. Ginsberg, Dissent (in Gratz): when we are helping minorities there should be a lower level of scrutiny than SS.  

iii. Cannons of Interp on affirmative action—
iv. Text of the 14th Am: 

1. “No State shall deny to any person…” 
2. Text suggests that there should be the same standard of scrutiny to help or hinder minorities, and that affirmative action would not be okay.  

v. Original Meaning/History

1. Did the drafters of the 14th Am think that they were banning all discrimination, or only harmful discrimination?

2. In 1866, the 39th Cong (same one that passed the 14th Am) passed a statute giving money to poor black women and children, and in 1867 they gave money to poor place people in DC.  Each year, for years, after the Civil War, veteran benefits were given to blacks only (only black soldiers, and not just recently freed slaves).  And these measures passed over the complaint that there were race based legislation.

3. Under Originalism, affirmative action is okay.

vi. Political Process Theory

1. majority could protect themselves from affirmative action if they wanted

2. BUT, where there is a minority majority this might not hold up.

vii. Precedent

1. Was Brown decided b/c the Const is color blind or because segregation hurt minorities?  We don’t know.  

viii. Logic(Is diversity really compelling?

1. Educational Benefits(exposure to diverse ppl, ideas, etc make you better educated, which makes you work better with different people.  Even the business community buys this.

2. Global Competition/Economic Growth(diversity creates a more flexible workforce, which helps the US economy in the global economy

3. Decreased workforce tension(Military officers must be diverse in order to relate to enlisted men (40% of whom are minorities), to relate to the people they are conquering (don’t want racial tensions like in Vietnam).  This translates to civilian jobs too
4. Govt leadership(leaders come from elite schools b/c ppl respect pedigree.  We want to have good, diverse leadership.  

5. Academic debate and exchange of ideas(though that suggests we should admit more Evangelicals, etc.

6. Diversity in Community Leadership (this category was added by Colby)( it’s good to interact with people who aren’t all your same race at work, so you need to have minorities in top jobs and whites in low paying jobs too.  

ix. Thomas’s Dissent (in Grutter):


1. This is discriminating against whites and Asians.  

a. This discrimination is hard to understand on an individual basis—each individual white applicant which high scores is still competing with many others.  All attempts at diversity have this effect—admitting a pianist from Iowa takes someone else’s spot

2. Stigma

a. People think that people of color only were admitted b/c of their race.

3. Entitlement

a. this will lead young minority people to feel entitled to aff. action policies, and not work as hard because of them.

4. Racial Tension

a. White America resents affirmative action and those who benefit from it at their expense.  This(racial tension in society.

5. Decreased Success

a. People who are admitted b/c of aff. action will have lower GPAs and rankings.  Being at the bottom of their class will have a psychological effect that will cause them to succeed less.

6. NOTE: majority does not have to reply, because they are not saying this is a good policy, just that it’s compelling.  

x. What other possible interests could Michigan have argued were served by this program?  In Bakke, the state argued and Brennan and Marshall (dissent) agreed that remedying the affects of past discrimination was a compelling interest.  Nobody mentions it, but this is really the motivation here too.  

xi. Is equality about equat treatment, or equal status among races.  Black families are 6x poorer, have 3x higher infant mortality, have expected lifespan 1/2 as long and are less likely to be born in a neighborhood with competent schools.  If Washington v. Davis had been decided the other way, the govt may have had an obligation to remedy this situation.  Now affirmative action raises the question whether it is constitutionally permissible to try to close that gap.  Ct doesn’t give credence to this argument, but as long as states phrase their interest as in diversity they may.  
g. 50 Years of School Desegregation

i. Eventually the Ct extended Brown to overrule Plessy and to apply to pulic accommodations generally.  
ii. Brown II 

1. The Ct in Brown didn’t say what the remedy was, rather they asked for a briefing on what the briefing should be.

2. Ct did not order desegregation by any particular date.  Only that the Δ must make a real effort with “deliberate speed” to start integration.  

3. South took this as an invitation to drag its feet.  There was massive resistance.

4. By 1963 segregation is alive and well.  In 1964 Congress passes the Civil Rights Act, and government withheld funding to segregated schools.   Only then did change begin, but Ct knew that they couldn’t order immediate change b/c of resistance.  

iii. Cts were ordering integration through bussing, but then people complained about expense and distance.  Southern schools want to be free from integration order.  Once order was lifting, de facto segregation caused by housing patterns took over again.  
iv. Some people, like Justice Thomas, thinks de fact segregation is not bad since there’s no stigma with it.  

v. Parents Involved in Community Schools v. Seattle School District (2007)

1. Cities of Lousiville and Seattle tackle de fact segregation by bussing kids around city to try to achieve integration and make the racial makeup of schools approximate the racial makeup of the city overall.

2. Ct strikes down these plans (Roberts Plurality)

3. Remedying past discrimination is NOT a legitimate state interest b/c there was never de jure seg in Seattle, and the segregation in Louisville had already been remedied as they were released from heir Ct order.

4. Achieving diversity in the classroom

a. Roberts says Grutter is not controlling by distinguishing b/t higher and primary/secondary education.   Mostly, the school district did not put the same effort into showing that this is a compelling interest.  
b. This is not narrowly tailored b/c the school is only measuring diversity by race.  

c. Agrees that diversity is a compelling interest, but there is no showing that the benefit derived is increased when the city busses kids so that a school that would normally be 10% black becomes 17% black.  

5. Ct not overruling bussing decisions b/c those were addressed at remedying de jure discrimination (But in North they did bussing to achieve diversity and in dicta Ct applauded it)

6. Breyer, Dissent
a. Grutter controls.  A diverse learning environment is all the more critical for younger students b/c by the time they go to college, most of their feelings about race are set.
7. Stevens, Dissent:

a. this is inconsistent with precedent that ordered integration and bussing.  The Ct is reshaping precedent and rejecting dicta.  Now the DP Cl is turned on its head to keep races apart.

8. Thomas, Concur:

a. Constitution is color-blind.  

b. SIG: The big question is whether the EP Cl allows race conscious legislation to help incrase diversity.  

c. O’Connor was the 5th vote to allow affirmative action, and she was replaced by Alito, who thinks affirmative action is unconstitutional and that the color-blind view has won?

9. Kennedy, Concurring and Dissenting:
a. Disagrees that local governments must accept de facto segregation, but agrees that this law is not narrowly tailored, b/c it doesn’t work like the U-Mich law program, but rather, more like the U-Mich undergrad, where race is the only factor.  Also, they could have used race neutral remedies, like redrawing the school districts
h. Sex Discrimination

i. Background

1. Bradwell (1873)(14th Am doesn’t protect women so they may be excluded from the legal profession.  Rational basis scrutiny.

2. Frontery v. Richardson (1974)

a. Women in the army must prove their husbands are dependant on them to get more money and bigger living quarters, where there is a presumption that the wives of men in the army are dependant.  
b. This was reviewed under Rational basis review.  
c. Even though this assumption was rational, the Ct struck it down.  They are less deferential than they say—4 Justices (led by Brennan) wanted strict scrutiny, but they compromised.

ii. Craig v. Boren (1976)
1. 18-year-old women can drink “near beer” and men can’t drink until they are 21.  

2. Gender classifications are reviewed under Intermediate Scrutiny:

a. the law must serve an important govt objective, and

b. the law must be substantially related to achievement of those objectives

3. Used discrimination against men to get intermediate scrutiny that will usually be used to help women, even though he wanted SS.  

4. Brennan would compromise his ideals to get a good result (unlike Scalia)

5. Brennan says IS was applied in previous cases where they said they were applying RB(he’s being vague to get the votes
6. Note—the reason that he couldn’t get 5 votes is that sexual discrimination is not the same, e.g. there’s no stigma is using a separate ladies room, but maybe we are concerned with paternalism.

iii. United States v. Virginia
1. No women were admitted to VMI.  The Court strikes down (7-1) the exclusion of women (Ginsberg)

2. Ct says it is applying IS, but also demands “exceedingly persuasive justification”(intermediate scrutiny plus

3. State interest:

a. Diverse way to learn.

i. but this is not exceedingly persuasive b/c they don’t provide this opportunity to women by providing an all women’s school

b. Adversative Method of instruction would have to change to accommodate women

i. There is constant mental and physical stress, no privacy, they tear you down and build you up.  

ii. Adversative method may be important, but admitting women won’t necessarily cause its end.  

4. State says it will open a similar school for women.
a. State says that women learn better in a nurturing environment.  So there will be no rat-line, and a cooperative environment.  State says that there are psychological studies to back them up and their policies should be able to reflect that.

b. But these stereotypes are not tolerated under law, and this does not provide a remedy for whom those studies are not true.  Plus, new school is not as prestigious.  
5. Scalia, Dissent:
a. This is for the political process to decide.  

b. Ct is applying a higher level of scrutiny that the precedent, and even so it should meet the stated test:

i. Education and the adversative method are important, and since there is only a small number of women who want to enroll it does not justify admitting them.  Would cost the state a lot of money because they would have to build separate facilities, etc, and they can’t do that, so they’ll have to abandon the adversative method.

ii. The Ct is changing the test:

iii. Michael M.—a California criminal law punishes the male, but not the female for statutory rape.  The state stated that this is b/c the fear of pregnancy already provides the girl with an incentive to abstain, but really this was to protect feminine chastity (paternalism).  Ct upheld the law.

1. In contrast, Ginsberg does not take the VA leg on their word, when there’s more reason to.  They say this is for diversity, and it probably was since it was created before women went to school.
iv. Roscoe v. Goldberg—Ct ruled that it was okay to exclude women from combat.

1. This conflicts with this opinion b/c some women could handle combat and thrive in it, just as with the adversative method.  

c. So really, this is a higher level of scrutiny than IS.

iv. What about university athletics:

1. the justification for having separate women’s and men’s teams is that there are biological difference.

2. The men’s team is more prestigious, should women be allowed to try out for them, even if there is a women’s team?

3. What if there is only men’s football, and only women’s field hockey—must opposite sexes be allowed to try out?

4. What if there was one team, open to all sexes?  This would violate federal statute, but would it be constitutional?  

v. When passed, no one thought the EP Cl protected against gender discrimination as well as racial discrimination.  Ct said that the mores of society had evolved, but since the country had just voted down the Equal Rights Amendment it is unlikely that our values had really changed.  

vi. How do we determine what classifications among people are allowed under the DP Cl?

1. Text

a. “no person”(unclear

2. Originalism

a. then racism is okay

3. History

a. then sex and legitimacy discrimination is okay

4. The three that the Ct looks at:  

5. Political Voice of the group in the legislature

a. this is the most important b/c it speaks to whether you can protect yourself in the political process.

b. But, everyone is a part of some minority (e.g. opticians) and the minority loses every vote, so the key is whether they are discriminated against or marginalized.

c. Must be a discrete and insular group

i. discrete(hard to join the majority

ii. insular(detached, isolated, etc (synonymous) 

iii. So, e.g. women are a majority, but have a history of being unable to protect their rights in the political process

6. Immutable characteristics of the group

a. So wealth doesn’t count.  And though you can’t change your age, everyone will be old eventually, so no reason to discriminate against them.

7. History of Discrimination
a. more imbedded prejudice when it’s old discrimination.  This gets at whether the law was the result of prejudice. 

i. Disability Discrimination

i. Cleyborne v. Cleyborne Living Center  

1. Law was enacted that would prevent a home for the mentally handicapped from being built
2. Does this fit the above factors:

a. This is an immutable characteristic

b. This group is sometimes discrete—often enough you can notice it visibly—and insular—they live apart, despite living in a non-handicapped family, because they need different facilities.  

c. They are unable to protect themselves in the political process b/c they can’t vote, etc.  But Ct sas that others protect them, as evidence by the passage of laws for them

d. There is a history of discrimination, e.g. eugenics movement

3. Was this law passed b/c of discrimination?

a. In abstract, classifying handicapped separately is not likely justified by animus, since they have different needs.

4. This law fails Rational Basis Scrutiny:

a. State interests are that nearby property owners don’t like it, but people’s discrimination is not a legitimate state interest.

b. the are is by a junior high school, students will taunt people

i. But there are 30 integrated handicapped students in the school—this is an irrational distinction.

c. Land where home would be built is on a flood plane, and retarded people will have difficulty getting away

i. but they would allow a nursing home or hospital.  This is a legitimate interest, but not rationally related.  

d. Legal liability for the city b/c they’d be responsible for what disabled people would do there

i. But they would allow a fraternity to be built there—irrational distinction

e. Size of the home would be out of character with the neighborhood

i. This is legitimate, but they would have allowed an apartment building or hospital to be built there, so irrational

5. This law is under-inclusive!  But in RR Express, the Ct said that it didn’t matter is a law is under-inclusive(Ct applied RATIONAL BASIS SCRUTINY PLUS.  

6. Marshall, Dissent:??

a. This should be intermediate scrutiny, b/c if this group should fall out of favor they’d be unable to protect themselves

j. Sexual Orientation Discrimination

i. Romer v. Evans
1. This is a constitutional challenge to an amendment to the Colorado Constitution.  Cities had granted laws that prohibited discrimination against gays and lesbians, and the amendment repealed those laws and precluded any agent of the government to pass a law or issue an order banning discrimination against gays or lesbians.  

2. HELD: Ct strikes it down 6-3 (Kennedy) as a violation of EP
3. SoR: purportedly RB, but actually rational basis plus
4. The law prohibits gays in the future from even seeking protection in the courts or legislature, and they alone are being denied that right—this is discrimination.  

5. Kennedy confounds traditional doctrinal structure of EP and levels of scrutiny.  This is unlike any other EP case.  The law doesn’t impose a particular burden on gays, but instead identifies them by a single trait (homosexuality) and denies them protection across the board, so the law and the political process aren’t open to them

a. This is not a loser in the political process asking the Ct for help, but the door is closed to gays all together(EP violation alone.

b. even under the typical scrutiny inquiry the law fails:

i. COs interests are in protecting the freedom of association of people who are opposed to homosexuality and conserving resources to fight other discrimination.

ii. Ct does not say if these are legit interests (1st may be, second it legit), but strikes it down as not rationally related to these interests

iii. Law is overbroad

iv. This does not sound like RB—they don’t care about over- or under-inclusiveness as long as it advances the interest, but here the law seems to be the result of animus.  And this is also unlike RB, where they don’t second-guess the proffered reason for the law, e.g. Lee Optical
6. Scalia, Dissent:  Majority mistaking a culture war for animus.  Law is an honest effort to protect traditional sexual mores against a politically powerful minority.  To say it’s passed out of spite is to take sides in the culture war.  The political process, rather than the Court, ends culture wars.  
a. But if this is true, Brown and Loving were wrongly decided, and if the Ct can’t take sides in the culture wars then it abdicates its duty

ii. Should sexual orientation be a suspect class, subject to heightened scrutiny?

1. Romer ducks the question.  Consider the factors:

2. discrete and insular minority?—maybe not in the FN 4 sense, as gays are born into every family and live among us, so they aren’t insular.  And aren’t discrete (visually different) because they can chose, to some extent, if society sees them as gay.

3. Political process?  Probably can’t protect themselves.  The fact that they have difficulty revealing that they’re gay suggests that they won’t have success protecting themselves politically.  Discrimination is an incentive not to come out, and while not openly gay they can’t protect their rights.  

4. History of Discrimination?  Oh yes.

5. Immutability?  YES, though it may be more like recognition.

iii. Gay Marriage

1. Arguments in favor:

a. DP: Loving held that there was a fundamental right to marry who you want(could be applied to gay marriage by combining it with Lawrence.  

b. EP (more likely):  Possible state interests in opposing it:

i. forbid illegal sex?—not under Lawrence
ii. preserve traditional morals?—not under Romer.  Morals are not a legitimate basis for discrimination against a suspect class

iii. hate/dislike of gays(no

iv. preserve traditional families and marriage as a procreative institution—preserving traditional families is not compelling under Loving, if the SoR is RB+, would the law be rationally related, plus, to that interest, and if IS, would the law be substantially related to that interest?

1. underinclusive(what about heterosexuals who don’t want/can’t have kids?

2. overinclusive(what about gays who adopt or get fertilized.

c. Romer(the rationale was discrimination.  If it doesn’t see discrimination in gay marriage bans it probably will allow under RB+ or IS.  See O’Connor’s concurrence of EP grounds in Lawrence.  
d. NOTE: it may take time, e.g. Loving didn’t come until 12 yrs after Brown.  Ct gives public time to change.  
	Strict Scrutiny
	Intermediate Scrutiny
	Rational Basis 

	Race
	Sex
	Age

	Alienage
	Legitimacy
	Wealth

	National Origin
	
	Moustache


IV. Freedom of Expression 
a. Generally

i. 1st Am: “Congress shall make no law abridging the freedom of speech, or of the press.”

ii. “Freedom of Speech” includes narrower than “speech”—excludes perjury, attempted bribery, blackmail, etc.  But we don’t know why bribery isn’t protected, S.Ct just says it isn’t—we know the Const isn’t stupid.  

iii. If the Pres. issued an executive order to arrest protestors:
1. Textualists(plain language would allow it, b/c it’s not Cong and not a law.  But no one thinks this.  So the meaning of the 1st Am goes beyond the plain text.  

2. Originalist—“abridge” suggests a historical baseline—we can’t cut back on freedoms of 1789, when they had a very limited ides of freedom of speech(it only forbade prior restraint on speech, but govt could still arrest you for what you said after.  But no one believes this so Originalism isn’t helpful either.  

3. Case Law(this is what we use

b. Incitement 

i. During World War I

1. Espionage Act of 1917(criminalized any attempt to cause insubordination among armed forces or to hurt the draft.  Many people were convicted under this law in WWI.  

2. Shank v. US (1919)
a. The author of a 2-page pamphlet (produced by the Socialist Party, arguing that the draft is unconst under 1st, 9th and 13th Ams) is arrested.

b. HELD (Holmes): indictment upheld—Cong may abridge political speech while we are at war.  

c. TEST: clear and present danger.  

i. danger must be clear (a real threat) and present (though here it’s unclear how imminent this threat is)

d. Analogize this to yelling fire in crowded theater.  

i. But fire is a factual statement, these are opinions.      
e. SIG: the real standard Natural Tendency Rationale:  is that govt can prohibit speech that has a natural tendency to cause others to do wrongful acts or to bring about harmful conduct.  
f. Companion cases: Frohwerk and Debbs (1919)

i. Ct upheld those convictions, under what looked like the natural tendency test.  E.g. Debbs was a pacifist, which had a tendency to hurt the war effort.  

3. What’s wrong with the natural tendency test?

a. There are benefits from dissent, e.g. Martin Luther King.  We need dissent to have a functioning democratic political process, unlike govt bans on harmful conduct.  

4. Abrhms v. US  (1919) –CHECK 
a. this challenge comes from another § of the Espionage Act that prohibits people from urging people to interfere with war production.  The defendants here were Russian immigrants that were worried that the US was preparing to crush the Russian Revolution.  The circulated pamphlets that the workers should stop producing in solidarity.   

b. HELD: convictions upheld under clear and present danger test.

c. There are two ways to be prosecuted for your speech:

i. C&PD

ii. intend your speech to create a C&PD

d. Dissent, Holmes (former author of C&PD), with Brandeis

i. There is no C&PD here, there is just 1 man with a silly leaflet, and he wasn’t trying to interfere with the war, b/c his intent was to preserve the Russian Revolution.  Any interference with war (even if he convinced people) would be indirect and undesired—that is not enough to prove that his intent was to cause C&PD under the statute. 

ii. But Abrahms was no less danger than Shank, Holmes has changed his view now though

5. Masses Publishing Co. v. Patten  (S.D.N.Y., 1917)
a. Learned Hand’s test
b. People were prosecuted for publishing anti-war political cartoons.  

c. TEST:  if the speech does not explicitly urge unlawful conduct, it’s protected even if there is a C&PD, or if there is intent to cause harm.  

d. Criticism of Hand’s Test:

i. Overinclusive—punishes people even when there’s no danger.

ii. Focus on the text alone, and not the context, etc., you risk errors of interpretation.

iii. If the focus is on explicit urging, then dangers speech may be allowed if it is communicated through winks and nudges

e. Holmes v. Hand

i. Clarity

1. Hand’s test is clear—explicit urgings is the key.  

2. Holmes’ test is less concrete, which has a chilling effect on speech, as people are less sure of what they may say

ii. Logic

1. Holmes’ test only protects speech that isn’t convincing, but silences effective, convincing speech.  So you only have freedom of speech for positions or at times when it doesn’t matter.

2. Hand discounts the value in speech that calls for explicit wrongful conduct, like MLK’s.  

6. Market Place of Ideas

a. Holmes introduced this in his Abrams dieesnt.

b. Free speech is necessary to the quest for truch, which can only emerge if we let everyone speak (related by distinct from the political process argument)
c. Problems: 

d. Markets fail—the more money you have the louder voice you have.  So the “market” is monopolized by government and big business

e. Truth gets muddled—in a market place, what we like is valued, but we don’t always like the truth.  People don’t change their mind thru “enlightened debate,” they just well at each other and cling to what they want to believe.

f. There is no universal truth—political speech is about opinions and ideas, not truths.  

ii. Red Scare

1. Gitlow v. NY (1925) and Whitney v. CA (1927)

a. Note: In this case, the Ct assumes that the 1st Am has been incorporated against the States, because these are challenges to State Prosecution.

b. HELD: both convictions are upheld as the majority defers to the legislature to prohibit speech.  Holmes and Brandeis again dissent in favor of the C&PD test.  

c. Gitlow(printed a communist publication

d. Whitney(was a member of an organization that advocated change through violent means, though she was a moderate in the party and trying to achieve a more moderate platform.  

e. Majority(
f. C&PD test does not apply because the violation occurs under a statute directed at speech, not conduct.  

g. Espionage Act they say was against conduct, i.e. interfering with drafts, etc. 

h. If conduct is harmful, then speech that leads to that harm is measured under the C&PD standard.  But if Congress wants to prohibit the speech, then the law is already violated.  
i. This is bad—the more constitutionally offensive the law, the less scrutiny.  

i. This speech could light a spark that might smolder into fire(no present danger.

j. Holmes, Dissent (Gitlow)

i. C&PD test should apply regardless of whether there is a statute.
ii. there was a real chance that the communists would win, but Holmes says this pamphlet created no immediate threat

1. Majority answered that if you wait for immediacy, it’s already too late, but Holmes thinks the market place of ideas will prevent bad things from happening.  

iii. SIG: in Abrams, Holmes put teeth the teeth in the ‘present’ element of the C&PD test

k. Concurrnce, Brandeis (Whitney)  
i. (concurring b/c issue of Freedom of Speech wasn’t preserved for appeal, b/c Whitney’s atty died at trial)
ii. There are 3 requirements:
1. Imminent
2. Serious
a. sig: later they will decide that sit-ins are not serious (though unlawful)
3. No deference to the legislature
iii. The reason for freedom of speech is the political process rationale.  The greatest menace to freedom is an inert people.  Freedom of Speech is an end and a means.  
iii. Post-WWII: McCarthyism
1. Background
a. people were afraid of Soviet agents in our government.  Sen. McCarthy uses the House Committee.  There is the Hollywood blacklists, and the only way to get off it is to name names.  
2. Dennis v. US (1951)
a. Ct upholds conviction of communist leader for violating the Smith Act.  
b. Vinson, for majority:
i. Agrees with dissent from Gitlow and Witney that C&PD is the test, rather than deference to Smith Act, but does not apply the test
ii. TEST: When [harm] x [likelihood] > harm from invasion of free speech, then the speech may be restricted.  
iii. SIG: adopted a modified version of Hand’s balancing formula
c. Dissent, Holmes and Brandeis
i. To silence speech, it must always be serious and it must always be imminent
d. Douglas, Dissent
i. market place of ideas
e. Frankfurter, Concurrence
i. Agrees that there is a balance, but there  should be more deference to Congress.  Congress should be doing the balancing.  (He loses this debate to Holmes and Brandeis)
iv. Today

1. Brandenburg v. Ohio
a. Klan does a march, burns a cross, makes a speech.  Leader convicted under a law prohibits advocacy of use of force and lawlessness.  

b. HELD (per curium):  Conviction overturned.

c. Test:

i. speech explicitly directed to inciting lawless action;

ii. danger is imminent; AND

iii. speech is likely to produce that action.  

d. Note—this test does not come from precedent: Whitney did not herself advocat lawlessness.  Ct says Whitney was overruled by Dennis, and so C&PD is the standard, but it was not applied like this.  Rather, this is taking the most speech-protective parts of all the tests, ignoring the rest, and going further than the dissenters.  

e. Precedent(Brandenburg’s test:

	
	Schenck
	Holmes/Brandeis
	Hand:Masses
	Dennis/Yates
	Brandenburg

	Directed
	N
	N
	Y
	Y
	Y

	Imminent
	N
	Y
	N
	N
	Y

	Likely
	N 
	Sort of
	N
	N
	Y

	Serious
	N
	Y
	N
	Y
	? (implied)


f. Brandenburg overprotects speech to compensate for judges’ tendency to over-estimate danger, but you could still throw Jefferson in jail for the Decl of Indep under it.

2. “Nuremburg File” Case (9th cir)
a. website that targets and promotes the murder of abortion doctors may be forced to be taken down under the law on threats.
b. Dissenters(this is incitement, not a threat, and it fails the Brandenburg test!

c. Fighting Words and Profanity

i. Chaplinsky v. NH (1942)

1. Jehovah’s Witness arrested for calling cop fascist, racketeer

2. HELD: Govt can restrict words that are likely to cause the listener to retaliate and disturb the peace(such words are outsidethe scope of the protection of the 1st Am.  

3. Such words are of little or no social value, and are clearly outweighed by the social interest in order and morality (the costs of this speech)
4. This is a balancing test(speech that does not contribute to the marketplace of ideas is not protected
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5. Problems with this approach is that S. Ct. makes it seem like we are animals who can’t turn the other cheek.

6. Note: Chaplinsky is still law(there is still a fighting-words category of unprotected speech, but S.Ct has never sustained another conviction on the basis of fighting words since Chaplinsky.  

ii. Cohen v. CA (1971)

1. Δ arrested for disturbing the peace by wearing a jacked in an L.A. courthouse that says “Fuck the Draft” under the Fighting Words rationale.  

2. HELD: Ct reversed the conviction(these are not fighting words.

3. (1) State interest in preventing disorder:

4. Only personal insults can be fighting words, and the jacket was directed at public, not at anyone individually.  To hold otherwise would let angry people who get upset about controversial topics control speech.  Rather, a message conveyed to the public is an idea, which must be permitted in the marketplace.  In contrast, an insult is not an idea and has little value.
a. value of an idea > state interest in preventing disorder > value of an insult

5. (2) State interest in protecting people who would be offended

6. Ct. rejects Chaplinsky dicta and says that profanity is protected speech

7. There is a distinction between speech that intrudes into the privacy of the home (where government can protect people from speech) and objectionable speech outside the home (where it cannot)
8. Being offended outside your home is the price you pay for free speech. It may turn the public square over to offensive speakers, but we let the timid and easily offended set the rules for us, they must turn away.

9. Ct will not prohibit this specific method:

a. Hard to distinguish between this and other potentially offensive words: “One man’s vulgarity is another’s lyric.”

b. Language has a dual function: it expresses ideas and emotions.  Constitution protects both—banning a word infringes a speaker’s right to convey its emotive meaning.  Banning profanity would hurt the market place of ideas.  
10. The state could prohibit wearing a jacket like this in a courthouse if they had a narrowly drawn statute.  But the law here made it illegal to do so anywhere.  Reverse b/c the law is overbroad, even though he could have been prosecuted under a narrowly drawn law.

a. The reason for this is that otherwise, the government could write broad laws and prosecute whomever they wanted.  This would create a chilling effect on speech.  

11. Government can prohibit speech in some settings, as long as it allows it in other settings, and doesn’t discriminate on the basis of content/viewpoint.  And, restrictions on time, place, manner must be reasonable.  


[image: image2]
d. Libel

i. New York Times v. Sullivan
1. Sullivan was a police commissioner in Montgomery, Alabama, who sued the NY Times and individuals who ran an ad in the NY Times b/c it implied that he was involved in misdeeds against MLK.  There were factual errors.  

2. HELD: (Brennan) Ct reversed finding of libel.  Π has the burden of showing by clear and convincing evidence that the public official had actual malice, i.e. knowledge or a reckless disregard for the truth.  

3. Under C/L, this was defamatory libel per se, so the BoP would be on the Δ to prove truth, and there would be automatic damages.  Under Chaplinsky such libel is unprotected under the 1st Am.  

4. The 1st Am needs “breathing room”:

a. To deter negligent speech deters too much.  In the fast news cycle, mistakes will be made.

b. Sometimes you can’t be sure, or you can’t prove it b/c you relied on confidential sources (e.g. Watergate)

5. Elements:

a. Actual Malice

i. knowledge or reckless disregard for the truth

b. Public Official

i. speech relates to their official conduct
ii. Public official:  

1. substantially responsible for control of govt affairs, AND 

2. public has an interest in how they perform their job 

a. 2d prong more important—that way cops are included even though most people who are just govt e’ees are not
c. Burden of Proof

i. Π must show actual malice and falsity by clear and convincing evidence.  

6. Application

a. This speech was not “of or concerning” the Π.  An official cannot sue every time someone criticizes the government.  That would chill our criticism of government

b. There’s no malice.  At most negligence.  

7. Concurrences, Goldberg, Clack and Douglas (separately)

a. There should be an absolute right to criticize and lie about public officials.

b. Because you have the right to litigate all the way through this test, govt officials can still create a chilling affect by suing critics.  

8. Policy (Does Sullivan go too far?)

a. Now public officials can’t get a judicial order clearing their name.  This may undermine public confidence in officials.  

b. Does allowing lies degrade our discourse—prevents good people from running for office.  

c. Is Watergate better than the Swiftboats was bad.  

9. Non-Originalism

a. Libel laws were old.  No one ever thought they were protected under the 1st Am until 1964.  But Warren Ct loves individual rights and was not afraid to adopt new reasoning.  Also, libel laws were being used to cripple the Civil Rights Movement.  
ii. Application of Sullivan

iii. Curtis Publ. v. Butts 

1. applied Sullivan to public figures if they thrust themselves into the limelight to influence the public.

2. The voluntariness prong goes to fairness, but regardless of whether the person wanted to be a public figure, limiting criticism of them will nonetheless cause a chilling effect.

3. They have easy access to the media to clear their name (but if they still want privacy, Ct is forcing them to go public)

iv. Gertz
1. If the Π is a private individual, but this is a matter of public concern:  

a. the BoP is on the Π to prove negligence (fault) in order for the Δ to be liable

b. There are only actual damages with showing of negligence.  For punitive damages Π must prove malice.  

v. Dunn & Bradstreet v. Greenmoss Builders (1981)

1. For a private matter and a private person, there is no 1st Am issue.

2. Dissent (4): the judges are deciding what is a matter of public concern, which is anathema to the 1st Am.  

vi. Non-defamation 1st Am Torts:

1. Ct applies NY Times v. Sullivan standard mostly, to require a knowing and malicious false statement of fact

2. Hustler v. Falwell—Intentional Infliction of Emotional Distress

a. A joke about Falwell losing his virginity with his mother in an outhouse was clearly a joke, so it’s not a false statement of fact.

e. Obscenity

i. Roth v. US (1957)

1. HELD: sexually explicit speech is outside the protection of the 1st Am

2. Obscenity: whether an average person, applying contemporary community standards, would think the dominant theme of the material, taken as a whole, appeals to prurient interests.

3. This is not a liberal standard, but it liberalized the old standard, which was any work relating to nudity.

ii. Place of Obscenity in the 1st am:

1. Originalism(obscenity laws are old

2. Functionalism(universally banned

3. Precedent(Chaplinsky dicta says this speech is utterly w/o social importance (small value<large cost)
iii. Social Value:

1. Social value refers to contribution to marketplace of ideas, not whether people like it.  

2. BUT: there is a contribution to the marketplace of ideas (e.g. Vonnegut wrote to Playboy, etc)

3. Even if there is no social value, how do you distinguish from other worthless speech (e.g. OK magazine, modern art, KFed, etc)

4. Protects individualism(/the essence of freedom is reading what you want w/o a censor.

5. BUT Ct says this is not speech, it’s just physical stimulation.  BUT lots of things are just stimulation, AND it’s only physical stimulation b/c the way our brain interprets it.  
6. This is a balance—Kfed doesn’t have the high costs that obscenity does

iv. Social Costs

1. lustful thoughts (Roth)

a. but this is a state interest in thought control

2. prevent people from being offended

a. BUT, after Cohen, offending people is not a legitimate reason to curtail freedom of expression.  And obscenity laws apply even when there is no possibility of offense (i.e. apply to private theaters)

3. Protect Children

a. Idea is that the only way to prevent kids from getting their hands on it is to ban it altogether.  But this brings the level of discourse down to the level of 5-yr-olds.  And we don’t ban other things that are bad for kids, but that they get their hands on (cigarettes, R rated movies)

4. Protect Morality

a. But again, this is under-inclusive.  A serious sociology paper that argued against marriage would be equally offensive to morality, the only difference is that the effect on the perceiver is different.  

b. Also, Ct allows people to make a message in a more visceral way
c. If protecting morality is important enough to limit speech, why have we stopped at obscenity.  

d. Ct has generally found that morality is an insufficient justification for restricting freedom, e.g. Griswald, Lawrence, and speech is as fundamental right as there is.  

v. Degradation of Women in Porn

1. Paris Adult Theater
a. obscenity was a criminalized on the justification that

i.  it caused crime 

ii. that it harmed women.

1. but no empirical data to support, in fact there’s in inverse relationship between access to porn and rape

b. HELD (Burger): uphold conviction under Rational Basis review (even though this is free speech)

2. American Booksellers Ass’n v. Hudnut (7th Cir)

a. Statute defines porn only as that porn that is derogatory towards women, and bans its sale, and allows a tort action for women who can prove that the man who did so was affected by the porn.

b. HELD: (Easterbrook) This law is overturned

c. This bans only 1 viewpoint of women’s sexual role, and the government cannot endorse 1 viewpoint(thought control.
d. Easterbrook agrees with the argument that this is also about crime prevention, and that porn can socialize male dominance.  BUT, it fails the Brandenburg test b/c it’s not explicitly directed at causing serious imminent harm.  This law could only be upheld under the ‘bad tendency’ test of Schneck, which is overruled.
e. S. Ct. affirmed w/o opinion.  

f. Counter arguments:

i. This porn is an example of market failure(you can’t respond to subconscious messages with an intelligent argument

1. BUT, there are competing sub-conscious argument, there is a lot of unanswerable speech, and this whole argument is predicate upon the notion that there is a truth that is not getting out, which requires the govt to say what the truth is.  
ii. When rape occurs, the harm is great

iii. This is a narrow case—it was against porn, not obscenity, but it suggests that the “prevention of crime” rationale is insufficient

3. Note: regulation of obscenity is wholly content based.  But we don’t make subsets for hate speech or horror movies, but we do for hardcore porn.  

4. Justices Black and Douglas (Dissenters in Roth, 1 in Miller)

a. Black says “no law” means no law—we can’t draw the line at obscenity.  He distinguishes threats, bribery, and “Fire!” by saying those are conduct, but that doesn’t really hold water.  

5. LAW: obscenity is not protected by 1st am, so case turns on what is obscene

vi. Stanley v. GA 

1. government may not prosecute a person for possessing porn within the home.

2. If the 1st Am means anything, it means that states cannot tell you what to watch, and to hold otherwise is thought control.

3. SIG: you can’t buy it, but if you’ve got it, you can watch it in your home.

vii. Miller v. CA (1973)
1. TEST:

a. (1) Average person, by local standards, would believe it appeals to prurient interests, 

b. (2) the work depicts or describes things that are offensive, AND

c. (3) work, taken as a whole, lacks serious value.  

2. Prongs 1 & 2 are judged by local standards (of where the porn is, not where it was produced), prong 3 is judged objectively
3. Prongs 2 and 3 were added to Roth, so now, e.g. Playboy and Abercrombie are protected.  

4. Internal inconsistency of the test(to be prurient it must turn you on, to be offensive it must turn you off.  

5. Problem with local standards(
a. morality varies throughout our country, so a person in CA has more rights than a person in Ohio.  

b. Impracticable in the time of internet porn—either the vendor is subject to liability in every jurisdiction under a different standard, or everyone is subjected to immortalizing porn in their community

viii. Today

1. Bush prosecutes obscenity

2. Stanley v. GA—there is no protection in the fact that he was downloading it.  So it’s not just about “possession.”

f. Child Pornography

i. Generally

1. this is not a subset of obscenity—there re some things that are not obscene, especially as narrowed by Miller, but we still don’t want

2. This is the first area in a long time that Ct expands Chaplinsky

ii. US v. Ferber
iii. Govt interest in limiting child porn:

1. protect children

a. not just the initial violation, but having a permanent record of their exploitation makes this a repeated harm every time it’s watched

b. can only prevent its production by prohibiting its distribution

2. market place of ideas

a. very little value

3. Note: morality and protecting women are not the justification here, b/c in obscenity, women are consenting adults.  Here the kids don’t have the capacity to consent.  

iv. Ashcroft v. Free Speech Coalition
1. if no real children used, the speech cannot be banned under child porn laws b/c the causation is too remove 

2. may lead to pedophiles abusing kids, but that’s too attenuated and fails Brandenburg.  

v. The lighter side of Child Porn

1. American beauty, Lolita, Hound Dog, etc are driven by these laws.  Moms with photos of their baby in the bathtub are being prosecuted, etc.  
g. Content Based Restriction

i. Symbolic Speech

1. United States v. O’Brien (1968)
a. HELD: Uphold conviction for burning his draft card in violation of a statute that prohibits knowingly destroying or mutilating a draft card.

b. The law was targeted at conduct, but O’Brien was protesting.  

c. When gov’t can abridge EXPRESSIVE CONDUCT:

i. Within the Const power of the govt
ii. Furthers an important or substantial govt interest

iii. Govt interest is unrelated to the suppression of free expression; AND

iv. if the incidental restriction on alleged 1st Am rights is no greater than is essential to the furtherance of that interest

d. Sounds like intermediate to SS, but in application it was relaxed IS

e. Application

i. interst=administration of the draft.  this is important

ii. Means( need those draft cards

f. BUT: this is not at all necessary to have a well-functioning draft.  The legislative history makes it clear that this was to silence protests.  But S. Ct. says it won’t strike down a facially valid law b/c it has an improper purpose b/c it’s hard to infer intent.  This is true but the Ct does it in EP Cl jurisprudence b/c you can’t trust legislatures.  
g. SIG: prong 1 is irrelevant, and now to get to O’Brien you need to find that the govt interest is unrelated to the suppression of free ideas, and then priogs 2 and 4(intermediate scrutiny.  This is a good test, but its application in O’Brien stinks.  
2. Flag Burning

a. Texas v. Johnson (1989)

i. Texas law prohibited flag desecration

ii. HELD: law struck down

iii. This is expressive conduct:
1. (1) Conduct undertaken w/ intent to convey a particular message; AND

2. (2) likely that those who saw the conduct would understand its message
iv. State interest:

1. Preventing breaches of the peace

a. Gov’t worried about violence caused by the content of the act—this is about suppressing speech.  

b. If worried about breaches of peace, there’s either Brandenburg for incitement or Johnson for fighting words, and this is not personalized so it’s not fighting words.  

2. Preserving the flag as a symbol of national unity

a. The flag stands for a message, and the government cannot endorse the viewpoint in favor of national unity and suppress the anti-govt viewpoint.  
v. Since the interest relates to suppressing speech, O’Brien’s test (IS) does not apply, apply strict scrutiny

vi. Strict Scrutiny:

1. govt allows burning of flag in respectful way, just not in protest.  Either way sends a message, and gov’t sponsoring honoring the flag only

2. State says there are other ways to protest.  BUT, under Cohen, a person has a right to use offensive emotive speech, even where there are other available means

3. Fails SS.

vii. Stevens, Dissent:
1. Govt can prohibit some modes of expression, e.g. can’t graffiti the White House. BUT, the reason for this is that it takes gov’t resourses to clean it up

viii. Rehn, Dissent:

1. Concedes that this is law is unconst under 1st Am jurisprudence, but says the flag is special and they should carve out a new Chaplinsky exception.  BUT, flag burning is all about expressing ideas, and Chaplinsky is about low value speech.

2. If the flag is really so unique, then majority’s position gains support, b/c burning it is the only way to convey that message

ix. Judicial Activism?

1. most states had this ban, but Ct is to protect against popular laws

2. This is consistent with the text of the Const (unless you argue this is only conduct)

3. non-originalist, but original understanding was too narrow to be workable

4. consistent with precedent

b. US v. Ikeman
i. fed govt tried to write a ban that expressed the interest as being in the physical integrity of the flag, but the Ct rejects that distinction—govt has no interest in this!

ii. Hate Speech

1. Beauharnais v. Ill (1952)—Group Libel Theory
a. HELD:  affirm a law that criminalizes speech that libels a whole group of people, under the Chaplinsky framework
b. Black, Dissent: this is abdicating to the legislature and giving them the right to censor unpopular ideas

c. NOTE: this has never been overruled, but Sullivan has made it suspect now that libel is protected by the 1st Am

2. RAV v. City of St. Paul (1992)

a. Ct strikes down the law under which kids were convicted for burning a cross on a black family’s lawn.  Judgment (9-0), reasoning (5-4)

b. Scalia, majority:

c. This could be prevented by trespass, fire permit law, etc.

d. Note: this statute limits speech as speech, not speech, so O’Brien not triggered

e. Content-based or neutral:

i. content based b/c it only covers speech that offends based on certain characteristics (race, religion, etc) but not others (sexual orientation, union membership)

ii. MN S. Ct says the law only covers fighting words, Scalia takes them at their word.
iii. Scalia says that even though const doesn’t protect fighting words, it prevents against content-based discrimination within excluded categories
iv. So law must regulate all fighting words, or none at all:

1. you can draw content based lines if the reason for drawing it is the reason it’s not protected, e.g. banning only the most obscene obscenity, or only threats against public officials

v. This law discriminates based on the view-point that racism is bad(just because the idea is popular doesn’t allow govt to endorse.

vi. Content based restrictions may be okay if they pass SS.

f. SS

i. protecting minorities in their home is a compelling interest, but the law is not narrowly tailored

ii. Not narrow enough by not banning more

g. White, Concur:

i. This law is unconstitutional b/c these aren’t fighting words.

ii. Fighting words must be a personalized insult, so e.g. a swastika tattoo is not fighting words.

iii. Statute is overbroad 

iv. This opinion is supported by precedent, unlike Scalia’s

v. Scalia’s model sucks:

1. The content of fighting words is by definition worthless, so it is totally unprotected by the 1st

2. Scalia goes against Chaplinsy in using 1st Am to protect fighting words, and you shouldn’t go against precedent when there’s no need
3. LAW

a. Hate speech can probably not be suppressed as group lible.

b. It can be suppressed as fighting words, but the statute must be narrower than in RAV, and it can be suppressed when it is a threat, VA v. Black.  

c. Most hate speech cannot be regulated.

d. What about speech codes at public universities?  The interest in diversity is compelling, so may pass SS, though it hasn’t yet.  

V. Free Exercise

VI. Religious Discrimination

a. Church of the Lukumi Babalu Aye v. City of Hialeah (1993)
i. Santeria—Afro-Cuban religion involving animal sacrifice.  Practitioners open a church in a Miami suburb.  Immediately before it opens, the city criminalizes animal sacrifice.  Animal slaughter is only allowed in a slaughterhouse.  

ii. The ordinance bans “ritualistic sacrifice” but Ct says this is not facially discriminatory against Santeria b/c the words aren’t specifically religious

1. ( Facially neutral
iii. Discriminatory Purpose will also be cause for SS:

1. Legislative history:  record from town meeting shows hostility towards Santeria

2. the exceptions and language: when looked at as a whole, the discriminatory purpose is clear—there could be no other purpose that would explain the law

iv. Under SS, the law is not narrowly tailored:

1. City says that preventing animal cruelty is the purpose, but then it’s over- and under-inclusive.  There is no flat ban, and there are exceptions to allow slaughter for food, exceptions to allow slaughter to be consistent with e.g. Kosher practices, it allows hunting and pest control.  

2. So: object was suppression based on 1) animosity, 2) terms targeting Santeria, 3) law gerrymandered to proscribe religious killing, but not secular, 4) suppresses more than necessary to achieve legitimate goals

v. Conclusion: strict scrutiny applies in facially discriminatory cases, and can also apply in facially neutral cases – if facially neutral, look at the law’s object to decide if it’s really neutral or not.
VII. Neutral Laws

a. Sherbert v. Verner (1963)

i. Sherbert was a 7th Day Adventist who was fied for not working on Saturdays.  She couldn’t find another job w/o violating that, applied for unemployment, but South Carolina refused her benefits b/c they said she could have found a job if she’d wanted to.  Sherbert challenges the SC law that denies benefit if you turn down employment as applied to her.  

ii. The law is facially neutral and has no discriminatory purpose, but it has a discriminatory effect against 7th Day Adventists, so strict scrutiny.  

iii. State interest: protecting its coffers from fraud, but it is not narrowly tailored—other regulations would  prevent fraud while not infringing against 1st Am rights (S.Carolina has burden to prove)
iv. (Sherbert set a SS standard for decades

b. Wisconsin v. Yoder (1972) 

i. Yoder refused to send his 15-yr old daughter to school, in accordance with Wisconsin law, because it was contrary to his Amish religion

ii. HELD: the law is invalid as applied.  Strict Scrutiny applies to facially neutral laws that have the effect of discrimination.  
VIII. Facially Neutral with Discriminatory Effect: Modern Analysis
a. Employment Division Dept of Human Resources v. Smith (1990)

i. OR law prohibits use of peyote.  Smith is fied hen his boss finds out that he uses it for religious purposes outside work.  He files for unemployment and it turned down because law doesn’t allow benefits for someone who loses his job for misconduct.  Smith sues.  

ii. HELD: law is valid.  OR may prohibit religious-use of peyote within its general criminal prohibition of the drug, and is not compelled to grant Smith unemployment benefits after violating that law.  
iii. Level of Scrutiny: Not SS, very deferential(Ct splits 5-4 of level of scrutiny: 3 dissenters and O’Connor said SS (split on judgment was 6-3)
iv. Majority (Scalia)(General rule is that the Free Exercise clause and SS don’t apply to neutral laws.  

v. Precedent cases, with laws that weren’t discriminatory on their face of in their purpose were minor exceptions.  
1. Yoder(fundamental right to educate your children—hybrid issue

2. Sherbert(just an unemployment case, where there’s a requirement for case-by-case assessment to determine if the Ct-created exception applies.  

a. BUT the prosecutor could look at individuals and determine if they are using peyote recreationally or per their religion.  Const should protect your rights even when it’s inconvenient.  

b. make more sense to use SS when the activity is criminalized and the penalty more severe

vi. So there are two exceptions to the rule:

1. hybrid claim: where the Free Exercise claim is tied up in a DP claim (Yoder)

a. BUT Scalia doesn’t way whether the other, non-Free Exercise claim need be successful or merely plausible—

i. If the other claim must be successful, it controls and this isn’t a Free Exercise claim at all

ii. If the other claim need be merely plausible, then it means that two near violations of the Const(1 violation.  That’s stupid.  

2. Context: (Sherbert) When the context of the case lends itself to individualized government assessment of the reasons for the relevant conduct.  But Smith is different b/c its’ pure criminal law.  
vii. SIG: there is no constitutional requirement for religious exceptions to generally applicable neutral laws – neutral laws are not Free Exercise cases
viii. *Note: these exceptions are essentially empty – never been used since this case was decided

ix. Smith (and the overruling of Sherbert) in context:
1. Inconsistent with precedent 
a. Sherbert
2. Inconsistent with text of the 1st Am.  
a. Cong shall make no law…prohibiting the free exercise…” NOT “no discriminatory law”
3. Not consistent with history.  
a. Scalia ignores history here, and it cuts both ways.  But O’Connor says in her dissent in City of Boerne that Framers intended there to be religious exceptions
4. Not consistent with political process rationale.  
a. Scalia says that we don’t need heightened scrutiny b/c the process will take care of religious minorities, and this is the type of minorities the Ct must protect.  Indeed after this case, OR amended its law to grant an exception for religious use, and Congress passed Religious Freedom Restoration Act to restore strict scrutiny standard used in Sherbert.  
b. BUT FN 4 lists religious minorities as among those discrete and insular minorities deserving protection.  When majority stops caring about religious minorities, or there is a more threatening minority, the political process can’t be trusted to protect them alone.  
c. Compare with EP, this seems parallel to Washington v. Davis.
i. But shouldn’t there be a difference—your race does not compel you to observe certain practices, whereas one’s religion does.  There is greater opportunity to discriminate by targeting religious practices, or to unintentionally curtail a persons right to free exercise.  
5. Role of judiciary
a. SS in this case would create anarchy.  Flexibility would give judges power to legislate.  Judge ordered exceptions to laws would make it impossible for govt to do its job.  
b. BUT, govt could still win under strict 
c. Pre-Smith Ct had been applying Stric Scrutiny MINUS:
i. US v. Lee(You can’t say you’re exempt from taxes b/c your religion
ii. Bob Jones v. US(Private university banned interracial dating on religious grounds, IRS denied them of their tax exempt status, and Ct upheld that determination.  
d. But now the govt wins all the time, no matter how unimportant their interest it.  
b. City of Boerne v. Flores (1997) – 
i. held that Congress didn’t have authority to pass RFRA (law applying Sherbert rather than Smith to claims of religious exemption from generally applicable state laws)—exceeded the § 5 authority in 14th Am.  
ii. O’Connor, Dissent: history has always been to make religious exemptions for generally applicable laws.  
IX. Establishment Clause
a. It’s unclear what this means—all Justices agree it prohibits more than just creating a national religion, e.g. a tax on all to support a preferred church would violate.  There are three types of cases—prayer in school, government use of religious symbols in the public sphere, and the funding of religion
X. School Prayer

a. Early Cases

i. McCollum v. Bd of Education (1948)(Struck down practice of bring in religious instructors to teach in public schools.

ii. Zorach v. Clauson (1952)(Uphold a law that sends kids off-campus to get religious instruction.

iii. McCollum v. Zorach: What’s the difference?

1. Force

a. No students were forced to take instruction in either case—both were permissive.

2. Coercion

a. Ct in Zorach said that coercion would make this unconst, but that there was no coercive force making the kids go to the religious instruction.
i. BUT the kids’ option is to sit for an hour by themselves.  They want to go with their friends on the fun trip.  

3. Use of School Facilities/Resources

a. In McCollum the program occurred in public schools, used school resources, whereas in Zorach, the church bore all the costs.  

b. But you are still paying the teachers to sit there and not teach for that hour.  On the other hand, schools word with outside instruction all the time, e.g. music, art, sports.

4. Neutrality

a. Neutrality between religion and non-religion, and amongst religions is the deciding principle of EC cases.

b. This is the reasoning behind Zorach, even though there seems to be an endorsement here, and it doesn’t explain McCollum here.  

c. SIG: Ct had a change of heart.  

5. Gov’t engagement in Religion

6. Endorsement

b. Later Cases

i. Lee v. Weisman (1992)

1. Public middle school graduation included a short, non-denominational prayer.  

2. HELD: Ct strikes this down 5-4 by Kennedy.

3. Background:

a. In the 1960s, the Ct had struck down teacher led prayer even where the students could abstain under the theory that it was a government employee.  

4. Here, it’s not a gov’t led prayer, the leader was a rabbi.  But it was at a school sponsored event.  

5. Force: students are not forced to go, but forced to choose between going to their graduation (which is a big life moment) and not having to pray.

a. SIG: it’s not a voluntary choice if the student it forced to give up a watershed moment in their life.  To distinguish this from force is just formalism.  

ii. Santa Fe Independent School District v. Doe (2000)

1. Held: School can’t play a prayer over the P.A. at a football game.

2. Coercion: some kids actually have to be there, e.g. band, cheerleaders, etc.  AND this is a big weekly social event for kids.  

iii. It is no remedy that the students do not have to pray, and could simply stnd quietly w/o praying.  

1. No one can tell the difference between someone being respectful and someone paying.  So you are coerced into giving the appearance of praying.  
2. And you can’t force students to sit quietly during the prayer b/c there is extreme social pressure.

3. Kennedy cites psychology studies and common sense to support this. Scalia hates this b/c judges aren’t psych experts.  But this is consistent with FN 11 in Brown
iv. Scalia, dissenting:

1. thinks that prayer brings everyone together, but this assumes that everyone believes in 1 God.  This is subtle-majoritarianism.  Really, forcing others to participate makes the feeling of other-ness more acute.  

v. Kids, not the government, are coercing and causing the harm.

1. but govt is facilitating the coercion by inviting the speaker to graduation

vi. SIG: Govt holding an event, creating a situation in which peer pressure is intense.  The problem is not peer pressure outside of school.  Coercion facilitated by the government violates the Establishment Clause.  

vii. Concurrence (Blackmun, Stevens, O’Connor, Souter)

1. Coercion is sufficient.  There is also govt ENDORSEMENT of religion here, which is sufficient ground to prohibit the act.

2. Even though there is a private rabbi with a plain non-denominational message, it’s still an endorsement of religion and monotheism.  By inviting the rabbi, that’s endorsement and abandonment of neutrality.  
3. Scalia counters this by saying that govt has endorsed relition form the beginning.  But Souter responds: 

4. Textual Argument:

a. Free Exercise Cl already bans coercion, so the establishment clause must mean something more

b. Scalia counters that we have a history of govt endorsement of prayer.  Souter responds: 

i. 1) Madison, Jefferson thought all of that stuff was unconstitutional and didn’t go along with it, plus, Framers were politicians and understood that you could get political mileage from violating the Const; 

ii. 2) why be originalists about EC, even if we accept it didn’t forbid endorsement – we’re not originalists about the rest of the First; 

iii. 3) the things Scalia talks about (e.g. Thanksgiving Day prayer) are different – ignored, unobtrusive, background noise that don’t really have the effect of endorsing religion, whereas prayer at a graduation is noticed, imposed on a captive audience of influential kids.

c. School Curriculum

i. Schools cannot forbid the teaching of evolution.  The only reason for such a law is to prevent learning that is considered inconsistent with a literal reading of the Bible.  This favors religion over non-religion.  

ii. Edwards v. Aguillard (1987)

1. State cannot require equal time to evolution and “creation science”—facially violates the Establishment Clause.  

2. Program fails the Lemon Test:

a. if there’s a government purpose to promote religion,

b. the effect is to favor religion, OR

c. if there’s excessive entanglement between the government and religion (either the church interfering with the business of government or the govt interfering with the church’s business), the it’s unconstitutional.  
3. Note on the Lemon Test:  still the law, but often criticized and sometimes ignored (e.g. Lee v. Weisman) but tends to control in lower cts.  

4. Here, the law fails on prong 1: the purpose is to create doubt in the minds of kids about evolution so as to promote the biblical account.
5. Scalia, Dissent (joined by Rehn):

a. let’s get rid of the Lemon test, particularly prong 1, because we shouldn’t be looking at legislative history

XI. Religious Symbolism

a. Marsh v. Chambers (1983)

i. HELD: uphold practice of NE’s legislature of starting each session with a prayer, led by a chaplain paid with state funds.  There is an exception to the Lemon test for practices with a long historical pedigree that the framers accepted.  

ii. Originalism supplanted Lemon test—grandfathering exception to the test.

iii. Brennan, Dissent:

1. this fails all three prongs of the Lemon test (purpose, effect and entanglement) and also fails the endorsement test by suggesting that the legislature believes in God and asks for his help.  

b. Lynch v. Donnelly (1984)

i. City sets up a holiday display that is mostly secular but also includes a crèche.  

ii. HELD (Burger): no establishment clause violations

iii. Apply the Lemon test (while saying he doesn’t necessarily agree with it)
1. The purpose of putting a crèche in the downtown shopping center is a secular celebration of the holiday (like a history lesson)

2. Effect is not to advance religion.  The fact that churches put out crèches does not mean that it’s the only reason or effect of displaying a crèche.  this is like having a religious painting in a museum (But, people understand that museums display paintings as art, ppl don’t think of crèches as art or history)
iv. O’Connor, Concurrence (5th vote):

1. prongs 1 & 2 of the Lemon Test should be restated as the Endorsement Test:  should examine the message the government intended to communicate and the message that was actually conveyed; if a reasonable person would view the message as endorsing (or disapproving) religion, it’s endorsement and violates EC (whereas Lemon test just asks whether law in fact actually has the purpose or effect of endorsing or disapproving religion; O’Connor doesn’t care whether it actually does or not, but whether a reasonable person would get that impression)

2. retains excessive entanglement – so her test is 1) endorsement or 2) entanglement
3. O’Connor bases this upon Christmas being a secular holiday.  

a. But govt here is endorsing not just the national holiday aspect, but the baby Jesus.  

4. Who is the reasonable observer?  

a. There is a problem that the majority of Americans are Christian, so who is our “reasonable person”—the reasonable person is the average (i.e. majority) person, and this clause is to protect the minority.  

v. note: we don’t grandfather Christmas in b/c was a religious holiday at founding, and didn’t become a national holiday until 1970.

c. “In God We Trust” on our money and “Under God” in our pledge

i. 9th Cir struck it down “under God” in the pledge, S. Ct overruled on standing grounds before reaching the merits.  
ii. On the merits, it couldn’t be granfathered in b/c only from the McCarthy-era (1950s).  Would a reasonable atheist/Christian think this is an endorsement?
iii. Remember Souter’s argument in Lee: such things have no significant endorsement value; no one notices them, so they don’t advance religion in any real way – ceremonial deism that fades into the background

iv. Thomas would reach on the merits and says yes, there’s a relig message, and under our precedent it’s unconst, but we should overrule—1st Am only against fed govt.

d. Allegheny County v. ACLU (1989)

i. Held: unaccompanied crèche struck down, but upholds menorah next to Christmas tree and “Salute to Liberty” sign

ii. Rationale: menorah, in context, has the purpose of celebrating diversity; crèche, by itself, only celebrates the religious aspect of Christmas, so it’s not OK

iii. Note: There are five votes here for the endorsement test, though they disagree on its application

e. Allegheny County v. ACLU (1989)

i. Held: unaccompanied crèche struck down, but upholds menorah next to Christmas tree and “Salute to Liberty” sign

ii. Rationale: menorah, in context, has the purpose of celebrating diversity; crèche, by itself, only celebrates the religious aspect of Christmas, so it’s not OK

iii. Note: There are five votes here for the endorsement test, though they disagree on its application

f. McCreary County v. ACLU of Kentucky (2005)

i. Held: struck down, 5-4, display of Ten Commandments in county courthouse

ii. Majority in McCreary (Souter): Finally, a “real” endorsement test – no more song-and-dance about religious purpose.

1. 1) What would an “objective observer” determine the purpose to be after taking account of traditional external signs in the “text, legislative history and implementation” of the law?  
2. 2) And you can’t just ignore the context in which the law arose. Not saying that past actions forever taint any effort to deal with this subject matter, or that a sacred text can never be integrated into a government display on law or history. But purpose needs to be taken seriously, and it must be understood in light of context: common sense should prevent an implausible claim that the government’s purpose has changed.
3. Scalia’s dissent which would let government approve the core beliefs of a favored religion over the tenets of others
4.  Dissent in McCreary (Scalia): 
a. says it’s OK for the government to endorse religion, because it’s not sectarian – this is just a broad, official endorsement of Judeo-Christian monotheism
b. government can’t favor one religion over another in terms of funding or free exercise, but the principle is more limited when it comes to public acknowledgement of the Creator  
c. honoring the commandments is the same as honoring God, because both practices are recognized across such a broad range of the population that they can’t be viewed as endorsement of a particular religious viewpoint 

d. those who don’t believe in monotheistic religions are protected in their beliefs by Free Exercise Clause and the rest of the Establishment Clause that doesn’t have to do with government acknowledgement of the Creator
e. our tradition has resolved conflict between religious minorities’ interst in not feeling excluded and majority’s interest in being able to give thanks to God in favor of the majority
f. Scalia isn’t playing along anymore, either. He’s not saying (wink-wink) that there is no religious message in the display
5. Note: O’Connor, who joined Souter and his tougher “real” endorsement test, is now gone – is there a fifth vote for it on the Court now, or will Scalia’s view prevail? (Kennedy didn’t join that part of Scalia’s dissent)

g. Van Orden v. Perry (2005) 

i. Held: upholds, 5-4, display of Ten Commandments on TX state capitol grounds

ii. Plurality in Van Orden (Rehnquist): doesn’t use the Lemon test and rejects the endorsement test, but says that there’s a long history of acknowledging the role of religion, which makes the monument OK (grandfather test)
iii. offers a Lemon analysis anyway, (since other Justices will use it and wants to show that it passes anyway).  Says there was a secular purpose and secular effect (so no endorsement, either); this is no more than an acknowledgment of our religious heritage and the rule of law 
iv. Says that the purpose is to remind ppl of the religious roots of our law, not to promote relition.  

v. But this is not true( the point of the Decl of Indep is that the power of law comes from the consent of the governed, not God.  AND the text displayed is the Protestant text of the commandments, not the Catholic or Jewish or Muslim versions.  The part of the commandments that emphasizes that the power behind these laws comes from GOD, not law, is capitalized.

vi. This is like trying to secularize the 10 Commandments in the courthouse.  But they must have a Christian meaning or people wouldn’t be up in arms to protect them or to bring them down.  

vii. Dissent, Brennan and Blackmun

1. Yes, let’s have an endorsement test, but lets apply it in the realm of reality.  Secularizing the Commandments is insulting to non-believers and Christians b/c it trivializes religious things.  This is a suspension of reality.  
h. Van Orden and McCreary County—how do we reconcile the two? (Breyer’s mess)
i. to eight justices, both monuments are the same – but Justice Breyer sees them differently, and switches his vote
ii. Breyer’s concurrence in Van Orden: he doesn’t like the Lemon test, but instead looks at the time frame – TX monument had been put up 40 years ago and produced no divisiveness or complaints, whereas the KY monuments had contributed to the atmosphere of religious divisiveness
1. But: even if TX monument wasn’t divisive at installation, isn’t it divisive now?  Somebody filed a suit, after all

iii. Breyer says there is no test – the court must simply exercise sound judgment. The rule seems to be that old monuments may stand as long as when they were erected there was not a religious purpose and that there are enough secular monuments in the vicinity.  (his is the controlling opinion, so it’s the law, but no one agreed with him, the opinion is weak, and we have new Justices now)
i. Note: the parties go through a song-and-dance, claiming there’s a secular purpose, to appeal to O’Connor and her endorsement test – but both sides know these things have religious meaning.  And why pretend otherwise?  Brennan’s and Blackmun’s dissent in Lynch – an endorsement test is OK, but is needs to be realistic; it’s insulting to the religious to say that a crèche is no more religious than a reindeer, that it only sends a secular message
j. The rub:

i. Souter got 5 votes for Van Orden and the Lemon Test, saying that the first 2 prongs are really the endorsement test.  And then he did a real endorsement test.

ii. Justices are tired of pretending that religious content is secular:

1. Rehn admits that there is religious content.  Scalia says that yes it’s religious, and yes the government can endorse the bible b/c we’ve done it all along.  Brennan and Blackmun in McCreary dissent, Souter’s majority.  

iii. Breyer’s opinion in Van Orden probably controls on narrow issue of Ten Commandments monuments, but Souter’s opinion in McCreary probably controls on broader theme of governmental use of religious symbols generally 
iv. SIG: (1) endorsement (really)?  (2) entanglement? (unless there are old monuments of the 10 Commandments involved)

XII. Funding Religion
a. Everson v. Board of Education (1947)
i. Held: upholds, 5-4, program letting NJ give money to parents for transportation of kids to schools, including religious schools
ii. Neutrality is the key: 
1. there is no preference between religion and non-religion.  Parents get the money either way.  
iii. Note: This is in conflict with the wall of separation between church and state, and with the statement that no taxpayer $$ can support religious institutions.  Black put this rhetoric in the opinion though.  

iv. BUT, Black analogizes this to public funding like firefighting, etc.  W/o protection of police and other municipal services, people would be unable to practice their religion.  
v. SIG: there is a tension between the establishment clause, which says no tax $$ should go to fund religion, and the free exercise clause, which says you can’t deny a discriminate against believers.  Black, for the majority, strikes a balance at NEUTRALITY.
b. No funding distinction

i. The money is going to the parents, not the church, and the parents pay the pay the bus company, not the church, so the govt $$ isn’t going directly to church.  

ii. BUT this money us supporting religion(it may be that this money is the difference in cost that is needed for a parent to send their child to parochial school.  

iii. The distinction is that there is an intervening private choice.  When you give the money to the parents, they make in independent choice.  

iv. But this distinction makes justices uneasy, so the precedent flip-flops after this case.

c. Entanglement

i. Problem with funding religion is that you want to protect the govt from being a theocracy, but you also want to protect religion from govt influence.  With money comes the power to make demands

d. Ct Shifts the Doctrine

i. The prior rule was that the state could provide $$ if it was not specifically for religious indoctrination.  

ii. But under Rehnquist the “no funding” principle shifts to neutrality.  

iii. Conservative majority used very non-originalist thinking to reach this point.  E.g. they’ve said that religion does not pose a threat anymore 

iv. E.g. Mueller v. Allen (1983)—public university must give equal funds to a religious group for their newsletter, even though it is for proselytizing.  

XIII. School Vouchers

a. Zelman v. Simmons-Harris (2002)

i. Held: upheld, 5-4, OH school vouchers law that let participating families get money to send their kids to participating schools, whether public or private

ii. Rehnquist (for majority) applies the Lemon test:

1. (1) The purpose was secular(failing school system

2. (3) There is no entanglement b/c you jut give money to parents, and there’s no oversight of the schools that get the money.  

3. Prong 2—the religious effect is okay b/c even though the money mostly went to private schools

a. the money went to parents, who made an independent choice

b. the program was neutral

iii. O’Connor, Concur

1. This passes the endorsement test—a reasonable person doesn’t se an endorsement of religion in this program.  

iv. Souter, Dissent:

1. This violates the NO FUNDING principle.  And the money is directly funding the tuition, so tax $$ is going toward proselytizing.  

2. Inconsistent with precedent—in Everson a majority of the Ct adopted the no funding rule.  

3. There is no independent choice.  97% of the voucher-students go to religious schools.  This is because the voucher doesn’t cover all tuition, so parents may only be able to pay for the church-subsidized education.  And there aren’t enough spots in secular private schools.  Parents don’t want to send their kids to religious schools, but have no choice( two-thirds of parents who sent their kids to religious schools chose schools that taught a different religion than what the family practiced
4. In effect, it leaves only the kids with the lease engaged parents behind, which makes the schools worse, and compels more people to want to get their kids out of public schools, and no public schools are accepting students under the program, so there is no choice, and no neutrality.  

v. SIG: neutrality is king in Rehn’s Ct, not separation.  

b. Locke v. Davey (2004)

i. Wash state will give scholarships to study anything except devotional theology.  Under Wash’s state const, no public money may be spent to fund religion.  (We know, b/c Zelman, that this does not violate the Establishment clause, but their const is different)—can this facial discrimination be squared with the free exercise clause?

ii. HELD: The law is subject to SS under the Free Exercise clause only if it carries some civil or criminal sanction.  Here, religion is not being punished or sanctioned, they are simply not receiving a government benefit.

iii. “There is some play in the joints”(there is a compelling interest in keeping state funding out of religion (fear that govt may start controlling relig) and in not discrimination.  A State has a right to prefer no funding over neutrality.

iv. Souter, Concurrence(must always favor no funding.

v. Scalia, Dissent(must always favor neutrality.

Con Law II Attack Sheet

1. Levels of Scrutiny

a. Strict Scrutiny:

i. Does State have a compelling interest; AND

ii. the law is narrowly tailored to meet that interest.

b. Intermediate Scrutiny (Craig v. Boren)

i. the law must serve an important government objective, AND

ii. be substantially related to achievement of that objective.

iii. IS+: Must have an exceedingly persuasive justification (US v. VA)

c. Rational Basis Scrutiny:

i. Is there a legitimate state interest, AND

ii. is the law rationally related to that interest

2. Strict Scrutiny (Caroline Products, FN 4):

a. where law in question is violates one of the incorporated rights in the BoR

i. Fundamental Rights (SDP)

b. where law discriminates against discrete minorities, or

i. history of discrimination

ii. present discrimination

iii. immutable

iv. discrete/insular

c. where law will interfere with democratic process

3. When can you overrule precedent on a divisive issue? (Casey, Lawrence)

a. Reliance (esp is a §, rather than Const interp)

b. Changed factual underpinnings

c. Changed Legal Landscape

d. Changed values 

e. Abortion—Undue Burden Test (Casey)

f. Does the law places a substantial burden on women from exercising her liberty of choice to have an abortion?

4. 1st Am protected conduct (Johnson)

a. Expressive Conduct (Spence)

i. intent to communicate?

ii. likely that viewers will understand the message conveyed?

b. Does the regulation relate to the suppression of free expression?

i. If no(Intermediate Scrutiny

1. O’Brien test(Intermediate Scrutiny

a. Is it within the constitutional power of the government?

b. Does it further an important or substantial governmental interest? (looks like intermediate scrutiny of the ends)

c. Is the governmental interest unrelated to the suppression of free expression? (although, this must be true to reach this test under Johnson)

d. Is the incidental restriction on alleged 1st Am expression no greater than essential to the furtherance of the interest?  (looks like strict scrutiny of means)

ii. If yes(Strict Scrutiny

1. Interest analysis under “most exacting scrutiny”

5. Libel

a. False statement

i. cannot be opinion

b. Public Official (Sullivan)/Figure (Butts)

i. Official (of or relating to official conduct)

1. substantial responsibility or control of govt affairs?

2. public has an interest in how they perform their job?

ii. Person (Curtis Publ. v. Butts)

1. thrust themselves into the limelight to influence the public.  

iii. Actual Malice

iv. knowledge or reckless disregard for the truth

v. BoP on Π to prove malice and falsity by clear and convincing evidence.  

c. Private Person

i. Matter of Public Concern

1. Π must prove negligence to get actual damages.

2. Π must prove malice to get punitive damages

ii. Matter of private concern

1. No first Am. issue.  

	
	Public Concern
	Private Concern

	Public Official/Figure
	Sullivan/Butts
	? (dicta in Sullivan says 1st Am wouldn’t apply)

	Private Figure
	Gerts
	Dunn & Bradstreet




6. Obscenity

a. Not protected by 1st Am

b. Obscenity:

i. prurient interest;

ii. offensive; and

iii. lacks serious value

7. Hate Speech

a. Is there a content-based distinction made within the fighting words?

i. If so(SS

ii. If not(affirm the law

b. Probably can’t be suppressed as group libel

c. Some forms can be suppressed as fighting words, and some as threats (VA v. Black)

8. Religion

a. Time

b. Lemmon

c. Coercion 

Speech








Free speech








Fighting words, libel*, obscenity





Profanity








Cohen
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