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I.
Substantive Limits on Governmental Power

A.
The Historical Prelude

1.
Natural and Vested Rights
a.
Calder v. Bull (1798) – ( argued that state law which overturned probate court decree and granting a new hearing to certain claimants under a will was ex post facto law under Art. 1, § 10.  The court found that this provision applied only to penal and not civil legislation.  Despite this, the court suggested that an “act of the legislature contrary to the great first principles of the social compact cannot be considered a rightful exercise of legislative authority.”  This was meant to suggest that there are some limits on govt. power which are not found in written law…

(1)
there was some dissention here – J. Iredell argued that the court had no power, in the absence of any const. restraints, to declare the law void.  Individuals must be able to look to positive law for guidance.

b.
Fletcher v. Peck  (1810) – Georgia legislators were bribed to make cheap land grants to private companies; a year later it tried to rescind the grants, but much of the land had already been redistributed.  Issue was whether ex post facto or contract clauses protected the rights of the third party purchasers.

(1)
Held: state was restrained from repossession either by “general principles which are common to all free institutions or by the particular provisions of the const.  ( Identifies that natural rights would have kicked in if const. did not.

2.
Due Process and Substance
a.
5th Amend. – “no person shall be deprived of life, liberty or property w/o due process of law.”   Does this provide const. nexus for doctrine of natural rights?  

b.
Wynehamer v. People (1856) – NY penal statute forbid sale and storage of intoxicating liquors except for medicinal or sacramental purposes. 

(1)
Held: the law violates Due Process – there are some absolute private rights beyond majority reach, and among these the const. places property.  “Where rights are acquired by the citizen under the existing law, there is no power of the govt. to take them away.  Where rights of property are admitted to exist, the legislature cannot say they shall exist no longer.”

c.
Dred Scott v. Sanford (1857) – (, a slave, was brought to free territory, but then returned to slave territory.  He argued that since he had been free he could no longer be a slave.  

(1)
Held: Congress had no power to prohibit slavery, b/c the powers over person and property are not only not granted to Congress, but are in express terms denied to it.

d.
Barron v. Baltimore (1833) – above cases did not find that 5th Amend. was avail. to citizens challenging state legislation.  Here, the court holds that the 5th Amend. must be understood as retraining the power of the general govt., but is not applicable to the states.  J. Marshall found that if the framers had otherwise intended, such an intention would have been expressed.

(1)
Thus, before the Civil War, those seeking protection of broad property interests in rights from offensive state legislation had to look to either state constitutions or principles of natural justice.

3.
Reconstruction and Civil Rights

a.
Civil War Amendments

(1)
13th Amend. (1865) – neither slavery nor involuntary servitude shall exist .  Applies to private action, but is limited to formal bondage and forced labor.

(2)
14th Amend. (1868) – persons born or naturalized in this country are citizens of the United States and of the state of residence.  This rejects Dred Scott.

i.
Also decrees that no state shall deny the privileges and immunities of citizens of the U.S., and that states shall not deprive any person of life, liberty or property w/o due process of law or equal protection of the laws.

(3)
15th Amend. (1870) – prohibits denial of the franchise b/c of race or previous condition of servitude.  Applies both to fed. govt. and states.

B.
Privileges and Immunities

1.
The Slaughterhouse Cases (1873) – Does the P&I clause of the 14th Amend. make the Bill of Rights applicable to the states?  La. granted monopoly to a company for the slaughtering of cattle in area around New Orleans.  Butchers injured by the grant brought suit, alleging that the statute created involuntary servitude under the 13th Amend., that the statute abridges P&Is, that it violated EP, and that they were being deprived of DP of law under the 14th Amend.

a.
13th Amend: court takes narrow view of purpose of 13th amend, which is that it was intended to prohibit forced labor, not racial discrimination.  

b.
14th Amend: the court finds that the sole function of the P&I clause was to protect the rights secured to individuals in their relationship to the fed. govt.  While the butchers argued that their right to engage in butchering was a national right, the court rejected that, finding that only certain rights were included: (1) to petition Congress, (2) to peaceably assemble, (3) to use Writ of Habeas Corpus, (4) to use navigable waters of the U.S., (5) to interstate travel, (6) to claim rights of 13th and 15th Amends., and (7) to vote in fed. elections.

c.
this case means that the only limit on state’s power is now due process/EP clause

C.
The Incorporation Debate

1.
Palko v. Connecticut (1937) – Conn. statute permitted criminal appeals by the state.  ( had been tried once, found guilty, and been sentenced to life imprisonment.  State appealed, and at the second trial ( was convicted again and sentenced to death, despite his claim of double jeopardy.  He argued that if the fed. govt. tried him twice for the same offense, he would be protected by the 5th Amend.  He thus argued that the 14th Amend. incorporated all of the rights in the Bill of Rights to the states, and thus that a state couldn’t try him twice either.

a.
Held: Cardozo, for the majority, rejects total incorporation, adopting instead a selective incorporation view: some values in the BoR, e.g. freedom of expression and free exercise of religion, are protected by the 14th Amend.  But this is not by force of the 14th itself, but rather b/c these values “have been found to be implicit in the concept of ordered liberty.”  This thus becomes the standard for incorporation by the 14th Amend.

2.
Adamson v. California (1947) – Calif. law said that if a criminal defendant failed to explain or deny evidence against himself during trial, that failure could be commented upon by the court and counsel and be considered in rendering a verdict.  ( contended that this violated his right against self-incrimination – he claimed that he had this right b/c the 5th Amend. would give it to him in a fed. trial, and thus that the P&I clause of the 14th Amend. made the same defense available against a state.  He also contended that this violated right to fair trial, which was protected by the DP Clause.

a.
Held: While the DP clause guarantees fair trial, it does not draw all the rights of the BoR under its protection.  There is nothing unfair in requiring a ( to choose b/w leaving adverse evidence unanswered or responding, thereby subjecting himself to impeachment through disclosure of prior criminal record.

b.
Frankfurter Concurrence: He argued that the 14th Amend. has “independent potency” of its own, not defined by the BoR.  This means that the commands of DP were to be determined on a case-by-case basis by asking whether the particular procedures “offend those canons of decency and fairness which express notions of justice of English speaking peoples.”  In this manner, the idiosyncratic standards of particular judges are not simply implemented; rather, there is a quest to find “accepted notions of justice.”   This is flexible incorporation.

c.
Black dissent: He argued for total incorporation, b/c that provided the guarantee of judicial objectivity.  This would assure certainty, objectivity and conformance to the historical intent of the framers.

d. 
Murphy/Rutledge dissent: argued for total incorporation plus – The entire BoR, and rights beyond that should be incorporated

e.
Today’s standard – generally, it’s selective incorporation plus – most, but not all of the BoR are incorporated; in determining whether something is incorporated, decide if a particular provision is “fundamental to the American scheme of justice.”

D.
Procedural Due Process

1.
Procedural fairness is guaranteed by the 5th and 14th Amends.  Whenever a state or federal practice is challenged as violative of due process, two questions must be asked:

a.
Is there a deprivation of a significant life, liberty or property interest so that the DP clause applies?  (Note: DP only applies to benefits which are “presently enjoyed,” not to applications for benefits.)

(1)
definition of property has been limited to interests recognized by the govt. – the fact that an interest is important to an individual is inadequate to create property interest for DP purposes

(2)
definition of liberty includes interests such as marriage, raising a family, and working; imposition of stigma, w/o more, does not violate liberty.

b.
In the particular factual context, what procedures are required to assure fundamental fairness?   The minimum procedures demanded by due process are notice and a hearing.  Fairness is determined by balancing the interests in summary determination against the harm to the person aggrieved, based on three factors identified in Mathews v. Eldridge (1976):

(1)
the severity of the harm to the litigant if the requested procedures are not granted;

(2) 
the risk of error if the procedures are not afforded; and 

(3)
the administrative difficulty and cost of providing the added procedures.

II.
Forms of Substantive Due Process
A.
Economic Substantive Due Process

1.
Munn v. Illinois (1877) – Sup. Ct. upheld state statute limiting rates charged by grain warehouses, on the grounds that state has police power to regulate private property that is affected w/ public interest.  The court added, in dictum, that in private Ks relating to matters which the public has no interest, what is reasonable must be judicially ascertained, b/c the legislature has no control over such a K.

2.
Allgeyer v. Louisiana (1897) – state statute made it illegal for person to contract w/ insurance co. not licensed to do business in the state.  Court said the state could prohibit a company from doing business in the state w/o licensing, but prohibiting a person from contracting w/ out of state company was violation of right to contract which is protected by the 14th Amend.  The court found that liberty protected by the 14th meant not just freedom from physical restraint of the person, but rather right of a person to enjoy all of his faculties.

3.
Lochner v. New York (1905) - ( was convicted of violating state statute prohibiting employers from employing workers in bakeries for more than 60 hours/week or 10 hours/day.  ( argued that this violated his DP right to contract.

a.
Held: Peckham – The law is a significant interference w/ the liberty right to contract as protected by the DP Clause of the 14th Amend b/c “the right to purchase or sell labor is part of the liberty protected by the amend.”  The court relied on the Allgeyer reasoning to determine that the right to contract for labor was a protected liberty.

(1)
The court noted that even if the statute interfered w/ liberty, the law was not necessarily automatically unconst. b/c the state may still have police power w/ which to regulate b/c liberty is not  an absolute right.  So the court had to determine whether the law was an unreasonable, unnecessary and arbitrary interference w/ personal liberty.  

(2)
The court found that the real objective of the law didn’t relate to the health of workers, but rather that the state was trying to regulate private labor Ks, which had no affect on the general welfare and was thus beyond the police power.  Moreover, even if the law was a health measure, the court still found that the law as written did not have the requisite “direct relation as a means to an end, and the end must be legitimate”  

b.
Harlan dissent: there was adequate evidence from which the legislature could have concluded that long hours in a bakery might be harmful to worker’s health; he argued that only if economic enactments are “plainly, palpably, beyond question inconsistent w/ DP should the court invalidate them.”

c.
Holmes dissent: he claims majority will (i.e. decisions of the legislature) should prevail “unless it can be said that rational and fair men necessarily would admit that the statute proposed would infringe fundamental principles as they have been understood by the traditions of our people and our law.”  Here, reasonable men could have concluded that the max. hours law served permissible and legitimate health interest.

4.
Post Lochner – court stayed the course w/ the above approach in the early 20th century

a.
Adair v. U.S. (1908) – court struck fed. law which made it a crim. offense for an interstate carrier to prohibit employee from being a member of a labor union.  Harlan wrote the majority opinion, noting “the employer and employee have equality of right, and any legislation which disturbs this is arbitrary interference w/ liberty of K which no govt. can justify.”

b.
Coppage v. Kansas (1915) – state law similar to Adair invalidated – 14th Amend. recognizes liberty and property as co-existent human rights, and debars the state from unwarranted interference w/ either.

c.
Adkins v. Children’s Hospital (1923) – Lochner was applied to invalidate DC minimum wage law for women, on freedom of contract grounds.  Holmes dissent noted that the statue does not compel anyone to pay anything, but rather simply forbids employment at rates below those fixed as the min. requirement of health and rights living.  

d.
Muller v. Oregon (1908) – deviated some from Lochner – state max. hour law for women upheld, on grounds that healthy mothers are essential to vigorous offspring, and thus that the physical well-being of women becomes object of public interest to preserve vigor of the human race.   This was supported by statistical data provided by J. Brandeis in the first “Brandeis Brief.”

5.
The Fall of Lochner – Nebbia v. New York (1934) - ( was convicted for selling two quarts of milk below the minimum price set by a milk control board acting under a state law.  ( argues that this was a Lochner-esque DP violation.

a.
Held: court rejects the DP Claim – price regulation, even though it involved the private economic relationship b/w buyer and seller, was still w/in state police power b/c milk regulation was business affected w/ public interest.  If the means selected have a reasonable relation to a proper legislative purpose, and are neither arbitrary or discriminatory, the requirements of due process are satisfied.”

(1)
while similar to the Lochner language, the key was the higher level of deference given to the legislature and departure from judicial activism.  Courts are “incompentent and unauthorized” to evaluate the wisdom of the policy.  Only if the means were “demonstrably irrelevant” to the permissible state policy would the law violate DP. 

(2)
In this case, there was sufficient legislative fact-finding on dangers of price instability in milk market to justify the reg.

6.
West Coast Hotel v. Parrish (1937) – court upholds a state minimum wage law for women.  The court overrules Adkins, accepting the Holmes approach to liberty.

a.
Const. does not speak of liberty of K.  The liberty safeguarded by the Const. is liberty in a social organization which requires the protection of law against the evils which menace the health, safety, morals and welfare of the people.  Liberty under the Const. is necessarily subject to the restraints of due process and regulation which is reasonable in relation to its subject and is adopted in the interests of the community is due process. 

7.
The Modern Standard

a.
under current standards, the courts no longer strike economic legislation on DP grounds – if there is a rational basis that the legislature may have had for concluding that an act would further permissible legislative objectives, it will be sustained, though the law must not be arbitrary or irrational.  

b.
Court set the guidelines in U.S. v. Carolene Products (1938) – 

(1)
Regulations are presumed valid, and the burden is on the challenging party to demonstrate that the law is not rationally related to permissible govt. interest.

(2)
Courts will not inquire into whether the law serves the public interest – any conceivable legislative interest will be assumed to have been found by the legislature.  Moreover, the existence of facts supporting this legislative judgment is presumed.  Thus, in practice, the review afforded is actually no review at all…

B.
Fundamental Rights Due Process
1.
While the economic substantive due process cases above are entitled to rationality review, courts have used heightened scrutiny when considering whether federal or state legislation burdens fundamental rights.  One initial question is whether there are non-textual, unenumerated rights that are subject to heightened form of judicial review.

2.
Interpretivism v. Noninterpretivism
a.
Intrepretivism – this is the belief that all const. rights must be found through interpretation of the constitution itself.  

b.
Noninterpretivism – this view accepts that constitutional principles and norms can be found outside the const. document itself:

(1)
Meyer v. Nebraska (1923) – court struck down state law barring the teaching of foreign languages to young children as violative of DP liberty of students and teachers

(2)
Pierce v. Society of Sisters (1925) – court struck down state law requiring students to attend public schools as unconst. interference w/ DP liberty right of parents to control their children’s education.

(3)
Noninterpretivists do differ w/ respect to what extra-const. sources are legitimate in finding additional rights.  Some place reliance on values drawn from tradition and custom, and others use a dynamic approach to determine those values implicit in the concept of ordered liberty.

3.
Contraception 

a.
Griswold v. Connecticut (1965) - (, a licensed physician and director of Planned Parenthood, was arrested for giving information, instruction and medical advice to married persons as to the means of preventing conception, in violation of state statute.

(1)
Held: J. Douglas first found that the statue operates directly on an intimate relation of husband and wife and physician’s role in one aspect of that relation.  While the const. makes no explicit mention of the right to association, the court implies this right based on Meyer and Pierce, finding that “the First Amendment has a penumbra [periphery] where privacy is protected from govt. intrusion.  Association is a form of expression of opinion, and while not expressly included in the 1st Amend. its existence is necessary in making the express guarantees fully meaningful.”  

i.
Given this implied right of association which protects the marital relationship, the court further found an implied right of privacy in other amends (3rd, 4th, 5th and 9th).  The right of privacy protects against intrusion into the marital bedroom.  Since the state law employed means of having a severely destructive impact on the privacy of the marital relationship, it was unconst. overbroad.

ii.
Douglas was a “total incorporation and nothing else” believer (see Adamson, supra, J. Black dissenting).

(2)
Black Dissent: sticks to approach in Adamson – argued that court should not go outside the text to find const. rights, and so while the BoR was binding on the states, it was only the literal BoR.  This is interpretivism.

(3)
Goldberg Concurrence: adopted non-interpretivist approach, finding that the liberty guarantee is not restricted to rights elucidate in the BoR but rather includes fundamental personal rights that come from the “liberty” clause in the 14th Amend.  To find fundamental rights w/in meaning of “liberty,” court must look to the “traditions and collective conscience of the people,” as well as experience re the requirements of a free society.  Given this, the entire text of the const. and purposes behind its guarantees demonstrate that right of marital privacy is protected.

i.
thus, in burdening a fundamental right, the burden of proof is on the govt. to show that it has a compelling, overriding interest in the legislation and that the means used are narrowly tailored to meet that objective (show that there is no less restrictive method of regulating).

(4)
Harlan Concurrence: argues for flexible incorporation (see Adamson, supra, J. Frankfurter concurring) – 14th Amend. embodies the traditional values of society that are implicit in the concept or ordered liberty, independent of any reliance on the BoR.  However, tradition is an ever-evolving concept, meaning that there is a continuum from rational basis to strict scrutiny depending on the right involved.

(5)
White Concurrence: when a law regulates a sensitive area of liberty, the courts must apply strict scrutiny review to the fundamental right protected by the 14th Amend.  The law must serve a subordinating state interest which is compelling and no less drastic means must be available which the state could use to accomplish its purpose.  This is pure substantive DP w/ no privacy arg.

b.
Eisenstadt v. Baird (1972) – court struck down a Mass. statute which, while allowing distribution of contraceptives to married persons by medical personnel, prohibited distribution to unmarried persons.  

(1)
the court decided the case on EP grounds, finding that regardless of what the individual’s rights are to contraception, the rights must be the same for the married and unmarried persons alike.  While Griswold dealt w/ the right of privacy in the marital relationship, the married couple is still an association of two separate individuals.  The right of privacy thus has to protect each person into matters so fundamentally affecting a person as the decision whether to have a child.

c.
Carey v. Populations Services International (1977) – court invalidated NY law which made it unconst. to sell contraceptives to a minor under age 16, for anyone other than licensed pharmacist to distribute contraceptives to people over age 16, and for anyone to advertise contraceptives.  

(1)
a divided court invalidated under strict scrutiny, finding that state restriction inhibiting privacy rights to minors are valid only if they serve any significant state interest that is not present in the case of an adult.

4.
Abortion  

a.
Roe v. Wade (1973) – Texas statute made it a crime to “procure an abortion” or to attempt one, except w/ respect to an “abortion procured or attempted by medical advice for the purpose of saving the life of the mother.”  ( sought declaration that the statute was void on its face and an injunction against enforcement.  The state SC found the statute an unconstitutionally vague and overbroad infringement of (’s Ninth Amendment rights.

(1)
Held: J. Blackmun – identified that the right of personal privacy, as identified in Eisenstadt, is broad enough to cover the woman’s decision as to whether or not to terminate her pregnancy.  This right finds its source in the 14th Amend.’s guarantee of personal liberty (or the 9th Amend., as found by the state court); the potential harm to the woman and the unwanted child justify this conclusion.  The court determines that this is a fundamental privacy right, and thus applies strict scrutiny analysis:

 i.
the state had a interest in protecting the health of the mother, and determined that this interest became compelling at the end of the first trimester, which seemed to be an arbitrary finding that was better suited to legislative determination.  Regardless, this meant that the law was not narrowly tailored enough to serve the compelling govt. interest b/c the law regulated from conception.

ii.
state also had an interest in protecting prenatal life – the state claimed that life begins at conception and it had a compelling interest in protecting that life.  The court disagreed, claiming this put the importance of the life of the fetus ahead of that of the mother, and there was no indication that the framers intended this.  Thus, under the majority opinion the court finds that the fetus is not entitled to DP protection before viability.  At the point of viability the state’s interest in the fetus does become compelling such that state regulation is permissible.  

iii.
Judicial framework: 1st trimester: no regulation of abortion; 2nd trimester: state may regulate procedure in ways reasonably related to mother’s health; but may only regulate w/ respect to mother’s health; 3rd trimester: fetus becomes viable, so state can regulate w/ respect to fetus except to protect the life or health of the mother 

(2)
Douglas Concurrence: there is 14th amend. right to privacy in basic decisions about one’s life, which is subject to regulation when there is a compelling state interest.  He’s up to his old tricks from Griswold – he’s a bitch.

(3)
Stewart Concurrence: took a Harlanesque substantive due process approach, finding that 14th Amend. “liberty” protects the interests of the woman.  He stressed that people should have personal choice in significant intimate matters, and that some choices are so personal that they must be free of state interference.

(4)
White dissent: there is no constitutional language that supports the majority’s opinion; moreover, since there is no societal consensus on the issue, it does not seem that this can be read into the 14th Amend. as implicit in the concept of ordered liberty.  This decision doesn’t affect his stand on incorporation – he says you cannot find this right in the const., and it also is not outside the const.

(5)
Rehnquist dissent: while he accepts that 14th Amend. liberty includes more than just the BoR, that liberty is only protected against deprivation w/o DP.  Social and economic legislation should be judged on whether the law “has a rational relation to a valid state objective.”  Thus, he rejects strict scrutiny, arguing that abortion is not a fundamental right, b/c by applying traditional values and the “ordered liberty” analyses this right does not fit w/in either of those tests.

b.
Webster v. Reproductive Health Services (1989) – court upholds Missou. abortion law imposing significant restrictions on the abortion right.  Rehnquist rejected the trimester framework, arguing that it was not consistent w/ the notion of a const. cast in general terms and speaking in general principles.  The key Roe elements, trimesters and viability, are not found in the text of the const. or any other place one would find a const. principle.  The court doesn’t explicitly overrule Roe, but three justices explicitly reject the trimester approach; Scalia wants to overrule the entire case.

c.
Planned Parenthood of SE Penn. v. Casey (1992) – Penn. statute required that a woman seeking an abortion give her informed consent prior to the abortion procedure, and specified that she be provided w/ certain information 24 hours before the abortion is performed.  Moreover, for a minor to obtain an abortion there must be informed consent of at least one of her parents, and also required that a married woman must sign a statement that she has notified her husband of the intent to have an abortion, except in some circumstances.  (s brought suit seeking declaratory and injunctive relief, challenging the statute on its face.  Dist. court found for (s, and Third Cir. reversed the decision w/ respect to everything except the husband notification provision.

(1)
Held: O’Connor (plurality) the court upholds the essential holding of Roe, finding:

i.
the woman has a right to choose to have an abortion before viability and to obtain it w/o undue interference of the state – before viability, the state’s interests are not strong enough to support a prohibition of abortion 

ii.
the state has the power to restrict abortions after viability, if the law contains exceptions for pregnancies which endanger the health or life of the mother

iii.
the state has legitimate [but not compelling] interests from the outset of the pregnancy in protecting the health of the mother and the life of the fetus [court rejects strict scrutiny].

(2)
Part II: The court stressed that adjudication of DP claims call for the court to use “reasoned judgment.”  This does not mean that the court is free to invalidate state policy choices w/ which it disagrees, but it also means the court must not shrink from its duties.  The court identified three themes:

i.
Precedent had established that “the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by the 14th Amend.”

ii.
Abortion was said to involve a similar intimate and personal decision which the woman must be free to make free of govt. interference

iii.
The court employed precedent and analogy to establish that liberty includes the decision of a woman to terminate a pregnancy.

(3)
Part III: The court did not reverse Roe, in part b/c of stare decisis and in part to protect the institutional image of the court by not retreating under fire – the court will consider whether the rule is unworkable and whether it could be removed w/o causing serious inequity to those who have relied upon it or significant damage to the stability of society governed by the rule in question.  Here, an entire generation had relied on Roe and structured conduct accordingly.

i.
Part III(B): in considering stare decisis the court compared the facts of abortion to two other instances of national controversy: Lochner and its eventual demise in West Coast Hotel, and Plessy and its overthrow in Brown.  In each of those instances, the court acknowledges that the surrounding circumstances caused the original court to find one way, and then be overturned b/c “each case was comprehensible as the Court’s response to facts that the country could understand but which the court of an earlier day had not been able to perceive.”  Here, neither the factual underpinnings of Roe’s central holding nor the court’s understanding of it has changed – thus there is not a sufficient reason to overrule.

ii.
Part III(C) – Court’s legitimacy depends on making legally principled decisions under circumstances in which their principled character is sufficiently plausible to be accepted by the nation.  This need for principle sometimes results in the overruling cases, but in some circumstances the court will not get the benefit of the doubt in overruling:

(a)
too frequent overruling – by doing so the court looks like it’s trying to create particular results

(b)
watershed cases – the court intervenes in an intensely divided controversy and calls on the parties to end the division by accept a constitutionally rooted mandate.  Has only occurred twice (Roe and Brown) – this is b/c in doing this the court will have a tough time justifying the change as anything but surrender to political pressure.

(5)
Part IV: The court did not talk of the right of privacy or fundamental rights – strict scrutiny was not adopted, and the trimester test was rejected as based on a misconception of the woman’s interest and an under-evaluation of the state’s interest in potential life throughout pregnancy.  The court thus adopted an undue burden test, saying that “where state regulation imposes an undue burden on a woman’s ability to make [the abortion] decision does the power of the state reach into the heart of the liberty protected by the Due Process Clause.”  A finding of undue burden is shorthand for the conclusion that a state reg. has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.  A statute w/ this purpose is invalid b/c the means chosen by the state to further the interest in potential life must be calculated to inform the woman’s free choice, not hinder it.  Unless it has the effect of an obstacle on her right of choice, a state measure designed to persuade her to choose childbirth over abortion will be upheld if reasonably related to that goal.  The court applied this test to the statutory provisions:

i.
the informed consent provision was not an undue burden b/c this was standard medical practice and prior decisions had validated such regulation as long as it did not try to coerce the woman’s choice

ii.
the 24 hour waiting period was okay b/c the state could insist that reflection precede the abortion decision, even though in some instances it might be overly burdensome b/c poor woman might not be able to afford the expense of the waiting period

iii.
parental consent for minors is not undue burden b/c such provisions were upheld in the past

iv.
requiring physicians to provide info is not undue burden b/c the info is truthful and not misleading and the woman still has the ultimate choice.

v.
the spousal consent does unduly burden the decision b/c such a requirement may place a substantial obstacle in the woman’s path in that she may face spousal abuse.

(6)
Blackmun: would have maintained the Roe test, claiming that abortion was a fundamental right and thus strict scrutiny would apply.

(7)
Stevens concurring: maintain Roe 

(8)
Rehnquist dissent: abortion is not a fundamental right b/c this is not found in any interpretation of the const.  Thus, this should be a rational basis standard.   

(9)
Scalia dissent: abortion is not a liberty interest b/c const. does not say anything about it and it is not rooted in the traditions of the people.  Undue burden test is too easily manipulated

d.
Stenberg v. Carhart (supplement) – State statute said no one may perform partial term abortions unless the procedure was necessary to save the life of the mother.  There were several methods of this, which became less and less safe as the pregnancy became later – the procedures for the partial term abortions in the second trimester had some safety issues.  

(1)
Held: The statute violates Casey for two reasons:

i.
the law did not make adequate provisions for the health of the mother, b/c it allowed only one method of the procedure, and that method was not the most safe one, thus the woman’s health was endangered

ii.
the statute imposes an undue burden on the right of the woman to choose to have an abortion

5.
Marital and Family Rights
a.
issue is whether due process liberty should be extended to familial relationships

b.
Zablocki v. Redhail (1978) – Wisc. statute required persons obligated to pay child support to obtain court permission before they could remarry.  (s challenged the statute on EP grounds; the purported purpose of the statute was to prevent children from becoming public charges, but the effect was to severely burden certain persons, or even deny them the right to marry.

(1)
Held: There is a fundamental right to marry: “it would make little sense to recognize a right of privacy w/ respect to other matters of family life and not w/ respect to entering the relationship that is the foundation of the family in our society.”   

(2)
J. Stewart concluded that while this came under EP analysis, it was really just substantive DP by a different name.

c.
Moore v. City of East Cleveland (1977) – City housing ordinance limits occupancy of a dwelling to a single family; however, family was narrowly defined to include only a few categories of related individuals.  ( lived in a home w/ her son and two grandsons (who are first cousins rather than brothers.)  She was thus convicted of a criminal offense under the statute, and challenged it as constitutionally invalid on its face.

(1)
Held:  Powell: Heightened scrutiny applies: “When a city undertakes such intrusive regulation of the family, the usual judicial deference to the legislature is inappropriate. . . . When the govt. intrudes on choices concerning family living arrangements, the court must examine carefully the importance of the govt. interests advanced and the extent to which they are served by the challenged regulation.”

i.
limits on substantive DP come from respect for teachings of history and recognition of basic values of society – past court decisions established that the Const. protects the sanctity of the family precisely b/c it is rooted in the nation’s history and tradition 

ii.
while the city’s goals of preventing overcrowding, minimizing traffic and avoiding undue financial burden on local schools are legitimate, the ordinance only marginally served those goals.  

(2)
White Dissent: the court is at its most vulnerable and comes nearest to illegitimacy when it deals w/ judge-made const. law having few roots in the language of the const.  He claims this is not a question of liberty in the absolute sense [vel non], but rather a precise issue about grandmother’s right to live w/ her grandson.  He claims that the DP clause does not extend this protection – this is not a claim for which neither liberty nor justice would exist if it was sacrificed.

d.
Village of Bella Torre v. Boraas (1974) – court upheld ordinance that excluded groups of unrelated individuals from living together, on the grounds that family relations, not the right of individuals, to choose w/ whom they live, that the court has honored as a fundamental right.

e.
Michael H. & Victoria D. v. Gerald D. (1989) – ( and (’s wife have an affair, and child results.  ( holds himself out as the child’s father and lived w/ her; however, ( and his wife reconcile, and ( wants to assure that he gets visitation of his daughter.  State statute said child living w/ married parents who are not impotent or sterile is presumed to be a child of that relationship.  ( argues that this is a violation of his DP liberty.

(1)
Held: Scalia – the interest in question must be both fundamental and protected by society, which implies that it be rooted in history and tradition.  Given that, in the nation’s history persons in (’s position had never been treated as a protected family unit.  The unitary family is what gets protected, and while typified by the marital family, it can be the household of unmarried parents and their child.   However, when the child is born into an extant marital family, the natural father’s interest conflicts w/ that of the husband; thus, it is a question of legislative policy to give preference to one over the other, and this is a choice that the court accepts.

i.
Footnote 6 to the opinion – when looking at history and tradition, you can only look at the most narrow tradition possible

(2)
O’Connor Concurring: agrees w/ everything but FN 6

(3)
Brennan Dissent: 5 members of the court foreclose possibility that father might have a const. right to visitation; this cannot be true.

6.
Homosexuality and Liberty
a.
Bowers v. Hardwick (1986) - ( was charged w/ violating Ga. sodomy statute by committing that act w/ another adult male in the bedroom of his home.  He was not convicted, but nonetheless brought suit challenging the const. of the statute insofar as it criminalized consensual sodomy.

(1)
Held: White – issue is whether the const. confers a fundamental right upon homosexuals to engage in sodomy.  The court says there is no such right.

i.
precedent – while everything above establishes that there are some unenumerated const. rights, the court has never found that any kind of private sexual activity b/w consenting adults is const. insulated from state proscription; in fact, the court held in Carey (p. 7 re contraception) that DP did not reach that far.

ii.
standards – while the court accepts that the clauses of the 14th Amend. have substantive content outside of the language of the amend.,  the court has sought to identify the nature of the rights qualifying for heightened judicial protection by identifying standards for measurement, including (a) implicit in the concept of ordered liberty and (b) deeply rooted in the nation’s history and tradition.  Neither of these formulations extend a fundamental right to homosexuals to engage in acts of consensual sodomy 

iii.
privacy – Stanley found that possession of obscenity in the home was protected by First Amend., but White finds that such a right was textually supported, and that “otherwise illegal conduct is not always immunized when it occurs in the home (e.g. drug use).”

(2)
Blackmun dissent: the protected liberty right in question is not to be able to engage in sodomy but rather the right to be let alone.  Certain rights associated w/ the family are protected not b/c they contribute to the general welfare but b/c they form so central a part of an individual’s life – thus, the court has actually refused to recognize the fundamental interest all individuals have in controlling the nature of their intimate associations w/ others.

(3)
Stevens dissent: this is a gender-neutral law, and the state cannot criminalize this behavior b/c it involved personal liberty.

7.
Health and Life

a.
Right to Treatment and Protection
(1)
O’Connor v. Donaldson (1975) – Stewart: court held that involuntary confinement of a patient who was not dangerous to self or others w/o providing any treatment violates the due process guarantee.  

(2)
Youngsberg v. Romeo (1982) – Powell: does a person who is involuntarily committed to state institution for the mentally retarded have substantive rights under the DP Clause?  ( was living in state institution, and was injured on numerous occasions by his own conduct and reactions of others to him.  

i.
Held: precedent firmly established that there are historic liberty interests in personal security and freedom from bodily restraint, which are not extinguished by lawful confinement, even for penal purposes.  

(3)
DeShaney v. Winnebago Cty. Dept. of Social Services (1989) - (, a minor, was placed in father’s custody following parents divorce.  ( received reports that ( was being abused, but only interviewed the father and took no other action.  Complaints mounted, so ( took steps to protect ( but didn’t remove him from father’s custody.  ( was finally beaten so badly that he had permanent brain damage.  ( then brought a claim that by failing to protect the child from physical abuse the state had violated his liberty in violation of DP.

i.
Held: Rehnquist: State is not constitutionally responsible for failing to affirmatively protect private citizens from harm which arises from other sources.  DP Clause was intended to protect the people from the State, not to ensure that the state protected them from each other.

ii. 
Court rejected (’s assertion that he had a special relationship w/ the state b/c it knew that he faced a special danger and thus had duty to protect him.  The court found this to not be so b/c the state had not created the danger.  Youngsberg provides no help b/c it stands only for the proposition that when the state takes you into custody and holds you there against your will it has a duty to provide for your safety and well-being.  It’s the state’s affirmative act that triggers the protection of the due process clause.
(4)
Sacramento v. Lewis (1998) - ( is killed when his motorcycle crashes during a police chase; his parents bring a 1983 action.

i.
Held: a person’s substantive DP right is not violated when death results from a deliberate or reckless indifference to life by a high speed police chase.  Two criteria must be met to demonstrate a substantive DP claim:

(a)
there must be no applicable provision of the const. more specific than substantive DP

(b)
there must be an executive abuse of power so egregious as to be arbitrary.  The appropriate standard for judging this is not “reckless indifference to life” but rather “shocks the conscience” of the Court.  Police chases w/ no intent to harm thus do not shock the conscience.

b.
The Right to Refuse Treatment

(1)
Washington v. Glucksberg (1997) – state statute made it a felony to knowingly cause or aid another to attempt suicide.  Group of terminally ill patients challenged this as infringement of DP liberty.

i.
Held: Rehnquist – there are two elements to the substantive DP analysis:

(a)
Is the interest in question a “fundamental liberty interest?” -  there is a threshold inquiry as to whether the challenged state action implicates a fundamental right; since there is no right to suicide, a right to assisted suicide is not a fundamental right. 

(b)
DP Clause protects only those interests deeply rooted in Nation’s history and traditions, and the right must be implicit in the concept of ordered liberty – this is not present here, as suicide has been criminalized or sanctioned throughout the history of the common law.  

ii.
Cruzan and Casey are distinguished:

(a)
Cruzan: parents sought court order directing removal of daughter’s artificial feeding tubes after it became apparent that she would not recover cognitive facilities after an automobile accident.  The court found that a patient has significant liberty interest in refusing unwanted medical treatment, but the state also has an interest in the preservation of human life.  Such a state interest justifies the imposition of heightened evidentiary standard.  This is relevant here b/c the right to refuse treatment has always been accepted at common law b/c forced medication is a battery, whereas suicide was never accepted.

(b)
Casey: not distinguished well by the court – it at least meant that not all intimate personal decisions are fundamental
iii.
the law is rationally related to a legitimate govt. interest b/c govt. has interest in preserving human life 

iv.
Souter concurrence: court must exercise judicial self-restraint; there still must be balancing analysis to determine if the law is an arbitrary and burdensome encroachment on liberty.  B/c the claim here by ( is very limited, it requires particularly careful scrutiny, which the state survives b/c there are serious concerns in this area and the legislature should be left to chose.

v.
there are more opinions…

III.
The Meaning of Equal Protection
A.
Overview

1.
Textual Basis:

a.
14th Amend. – no state shall deny any person [including aliens] equal protection of the laws.

b.
5th Amend. – has no explicit EP clause, but courts have found that the DP clause embodies claims for EP.

2.
 Two tiered System of review of EP claims emerged during era of Warren court:

a.
Traditional EP – in most social and economic cases, the court applied a deferential standard to the govt.’s substantive policy judgment.  If there were any rational relation b/w the legal classification and a permissible govt. objective, EP was satisfied.  Burden was on challenging party to prove lack of rational basis.

b.
Strict Scrutiny – govt. had burden of satisfying its different treatment of groups or “classes” by showing that the classification was necessary to achieve a compelling govt. interest.  There were two occasions for use of this active standard of review:

i.
when govt. employed a suspect classification – statute disadvantages a protected class; or 

ii.
when govt.’s classification scheme burdens a fundamental right 

3.
The Burger court has moved more towards an intermediate standard of review, finding that the classification is substantially related to an important govt. interest

B.
Traditional Equal Protection

1.
Royster Guano Co. v. Virginia (1920) – a classification must be reasonable, not arbitrary, and must rest upon some ground of difference having a fair and substantial relation to the object of the legislation, so that all persons similarly circumstanced shall be treated alike.

2.
Railway Express Agency v. New York (1949) – City ordinance prohibited placing of advertising on vehicles, except that a business could put its own advertisements/logos on its own vehicles.  (, a nationwide trucking co., brought suit challenge the statute on EP grounds, asserting that the reg. draws the line b/w ads of products sold by the owner of the truck and general ads, and that this is not justified by the aim of the reg.  This meant the classification made by the reg. had no relation to the traffic problem cited by the legislature b/c a violation turns not on what the ads say but rather whose trucks say them.

a.
Held: Douglas – The law passes EP scrutiny.  Even though the legislature didn’t say it thought there was a difference in the type of ads, it may have nonetheless concluded that there was one – legislature can deal w/ part of a problem w/o dealing w/ all of it.

3.
Means-End Relationship – like DP, traditional EP requires that there be a rational relationship b/w the means selected and a permissible govt. purpose.  In evaluating the reasonableness of a classification under this standard, the courts frequently examine the means-end relationship in terms of the under-inclusiveness or over-inclusiveness of the class.

a.
under-inclusion occurs when the state benefits or burdens persons in a manner that further a legit. public purpose but does not confer this same benefit or place the same burden on others who are similarly situated

b.
over-inclusive classifications include not only those who are similarly situated w/ respect to the purpose but others who are not so situated as well.  [e.g. internment of Japanese-Americans in WWII b/c of alleged danger of sabotage by some Japanese-Americans.]

4.
Deference – judicial deference is still controlling standard for most social and economic classifications; in the absence of more active standard of review, the courts are to defer to the legislative judgment, requiring only that the class is not arbitrary and irrational.  Thus only one modern economic regulation case had been struck down using the EP Clause:

a.
Morey v. Doud (1957) – court struck Illinois statute regulating currency exchanges selling money orders but excepting those issuing money orders of certain companies.  The state argued that its purpose behind the statute was protecting the public and since the named companies were of unquestioned reliability the exception was reasonable.

(1)
Held: the statute was intended to afford the public continuing protection, and the exception does not conform to that purpose.

b.
New Orleans v. Dukes (1976) – Doud is overruled.  City ordinance prohibited vendors selling from pushcarts in the French Quarter; the purpose of the statute was to preserve the historic charm and maintain the attraction of the quarter.  It did contain a grandfather clause to exempt vendors who’d been working for 8 years or more, which applied to only 2 vendors.  Another vendor who’d only been around for 2 years challenged the statute.

(1)
Held: Ordinance is const.  The judiciary may not sit as a super-legislature to judge the wisdom or desirability of legislative policy determinations made in areas that neither affect fundamental rights nor proceed along suspect lines.  Here, the city could reasonably decide that newer businesses were less likely to have built up substantial reliance interests in continued operation in the quarter and that the two grandfathered vendors were part of the quarter’s distinctive character.  This is not so irrational as to constitute a constitutionally impermissible denial of EP.

5.
Other approaches to rationality review:

a.
Legislative Coherence – argument that the court should be less willing to supply justifying rationalities of the legislature by “exercising its imagination.”  This view would have the court require an articulation of the purpose by the state, which would arguably improve the quality of the political process by encouraging a fuller airing in the political arena of the grounds for legislative action.

b.
Public Interest Approach – arg. that the demand for rationality is designed to assure that lawmaking serves the public interest rather than the interests of particular factions or groups.  Want to be sure that in economic reg. cases the political process can be relied upon to produce choices that serve the public interest.

c.
Pluralist Approach – (Posner) arg. that realistic approach to legislative process accepts the interplay b/w competing interest groups.  Thus, instead of asking for rational pursuit of the public interest, the real justification for most legislation is simply that it is the product of the constitutionally created political process of our society.

6.
Judicial Response – some dissenting opinions have begun to challenge extreme deference:

a.
U.S. Railroad Retirement Board v. Fritz (1980) – court addressed whether it should look at actual purpose of the legislature in EP review.

(1)
Held: Rehnquist – purpose of the state is sufficient if there are “plausible reasons” for the legislative actions.  It is constitutionally irrelevant whether the reasoning in fact formed the basis for the legislative decision b/c the court has never insisted that a legislative body articulate its reasons for a statute.

(2)
Brennan Dissent  - where Congress has expressly stated the purpose of certain legislation and the challenged class is either irrelevant to or counter to that purpose, any post hoc justifications by the govt. attorneys will be viewed w/ skepticism.

b.
Schweiker v. Wilson (1981) – Issue was whether Congress could decline to grant  SSI benefits to otherwise eligible individuals who were excluded b/c they were in mental hospitals that did not receive Medicaid funds for their care.

(1)
Held: Blackmun: the classification is okay under rational basis.  The rationality standard is not toothless: here, Congress was trying to limit the recipient group for the benefits to a group smaller than the total population of otherwise eligible, institutionalized people.  

(2)
Powell dissent: When no indication of legislative purpose appears other than the current position of the govt., the court should require that the classification bears a “fair and substantial relation” to the asserted purpose.  

C.
Suspect Classifications – Race 
1.
Discrimination Through Law and Its Administration

a.
Loving v. Virginia (1967) – Negro woman and White man are married in D.C. pursuant to its laws; they then return to Virginia, and are subsequently convicted of violating the state’s laws on interracial marriages.  The issue for the court was whether the Va. scheme to prevent marriages b/w persons solely on the basis of racial classifications violates the EP and DP Clauses of the 14th Amend.

(1)
Held: C.J. Warren – Clear and central purpose of the 14th amend. was to “eliminate all official state sources of invidious discrimination in the states.”  Over the years, the court has consistently repudiated distinctions b/w citizens solely b/c of their ancestry as being odious to a free people whose institutions are founded upon the doctrine of equality.  At the very least, the EP Clause demands that racial classifications, especially suspect in criminal statues, be subjected to the “most rigid scrutiny,” and, if they are ever to be upheld, they must be shown to be necessary to the accomplishment of some permissible state objective, independent of the racial discrimination which it was the objective of the 14th amend. to eliminate.

(2)
Here, there was no legitimate overriding purpose independent of invidious racial discrimination which justified the classification.  The fact that Va. prohibits only interracial marriages involving white persons demonstrates that the racial classifications must stand on their own justification, as measures of white supremacy.

 b.
Strauder v. West Virginia (1880) – court overturned murder conviction of black defendant when blacks were excluded by state law from juries as violative of EP.  

(1)
Held: the 14th amend. established that the law in the states shall be the same for blacks as it is for whites, and no discrimination shall be made against blacks b/c of their color.  The 14th amend. implies a positive immunity, or right, most valuable to the colored race – the right to exemption from unfriendly legislation against them distinctively as colored.

c.
Palmore v. Sidoti (1984) – white couple divorces, and Palmore, the mother, is awarded custody of their 3 year old daughter.  She then marries a black man, and father sued to get custody based on this changed condition.  The state court said that while both parents were devoted to the child, her best interests were served by awarding custody to the father b/c in her current situation she would suffer social stigmatization when attending school.  

(1)
Held: Burger – core purpose of 14th Amend. is to do away w/ all govt.-imposed discrimination based on race.  Classifying persons according to race is more likely to reflect racial prejudice than legit. public concerns; the race, not the person, dictates the category.  Such classifications . . . must be justified by a compelling govt. interest and must be necessary to the accomplishment of its legit. purpose.

(2)
Here, the goal of granting custody based on best interests of child is substantial govt. interest, and racial prejudices will play a role in the child’s life.  However, the question is whether the reality of private biases and possible injury they might inflict are permissible considerations for removal of the child from her mother.  The answer is that the const. cannot control such prejudices but also cannot tolerate them.

d.
Korematsu v. U.S. (1944) – Racial classifications are not per se impermissible – here, the court upheld a wartime conviction for violation of a military order excluding Americans of Japanese ancestry from certain designated military areas on the west coast.

(1)
Held: Black – while all legal restrictions which curtail the rights of a single racial group are immediately suspect, they are not all unconst.  Rather, it is to say that courts must subject them to the most rigid scrutiny – pressing public necessity may sometimes justify the existence of such restrictions. 

(2)
Here, wartime necessity and inability to separate the loyal from the disloyal justified the conclusion that “exclusion of the whole group was a military imperative.”  

( 
note: classifications based on national origin are treated the same as race classifications.

e.
Why is race considered a suspect class?  

(1)
In Palmore, the court suggested that racial classifications are subject to heightened scrutiny b/c of the possibility of “prejudice” ( not simply prejudgment based on ignorance and mistaken notions of fact, but invidious prejudgment, grounded in notions of superiority and inferiority, in beliefs about relative worth.

(2)
Special treatment afforded racial classifications may potentially be functionally justified given the special needs for judicial protection of “insular minorities” who are denied effective representation through ordinary political processes.

i.
United States v. Carolene Products (1938) – Justice Stone’s famous “footnote four” suggested that statutes directed at racial minorities might be subject to more exacting scrutiny under the 14th Amend.  He asked “whether prejudice against discreet and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry.”

ii.
Counter-arg. to this is that the mere fact that a group loses in the political marketplace does not mean the representative system of govt. is malfunctioning.  We should treat as suspicious those classifications that disadvantage groups we know to be the object of widespread vilification, groups we know others might wish to injure.

f.
Racially Discriminatory Enforcement
(1)
Yick Wo v. Hopkins (1886) – San Fran. ordinance required a permit to operate a laundry unless the laundry was located in a brick or stone building.  (, a Chinese alien who’d operated his laundry in the same building for 22 years, was convicted of doing business w/o a permit.  He was denied writ of habeas corpus, even though stats. showed that of the 320 laundries in the city, 240 were owned by Chinese families and 310 were made of wood as was (s.  Moreover, 200 Chinese apps. for licenses had been denied whereas all non-Chinese apps. were granted.

i.
Held: Matthews – the statute cannot be applied.  Though the law itself may be fair on its face and impartial in appearance, if it is applied and administered by the public authorities w/ an evil eye and unequal hand so as practically to make unjust and illegal discriminations b/w persons in similar circumstances, material to their rights, the denial of justice is still w/in the prohibition of the const.
2.
Discriminatory Purpose and Impact
a.
Washington v. Davis (1976) – to be accepted by DC police dept. and entitled to enter 17 week training period, applicants had to satisfy certain physical and character standards, be at least a high school graduate, and receive a certain minimum score on a civil service exam designed to test verbal ability, vocabulary, reading and comprehension.  (s challenged the test not as intentional discrimination or purposeful discriminatory acts but rather on a claim that the test bore no relationship to job performance and had a highly discriminatory impact in screening out black candidates.  The district court found that the Police Dept. had systematically and affirmatively sought to enroll black officers, many of whom passed the test but failed to report for duty.  It thus rejected the assertions that the test was culturally slanted to favor whites and that it operated to discriminate against qualified blacks.   The issue on initial appeal was whether the use of the test invidiously discriminated against blacks and thus denied them 5th Amend. DP.  [Same as 14th EP]

(1)
Held: White – Central purpose of the EP Clause is prevention of official conduct discriminating on the basis of race.  But the court’s cases have not embraced the proposition that a law or other official act, w/o regard to whether it reflects a racially discriminatory purpose, is unconst. solely b/c it has racially disproportionate impact.

i.
An invidious discriminatory purpose may often be inferred from the totality of the relevant facts, including the fact, if it is true, that the law bears more heavily on one race than another.  It is also frequently true that the discriminatory impact may for all practical purposes demonstrate unconstitutionality b/c in various circumstances the discrimination is very difficult to explain on nonracial grounds.  Nevertheless, the court has not held that a law, neutral on its face and serving ends otherwise w/in the power of govt. to pursue, is invalid under the EP Clause simply b/c it may affect a greater proportion of one race than the other.  Disproportionate impact is not irrelevant, but it is not the sole touchtone of an invidious racial discrimination forbidden by the const.  Standing alone, it does not trigger the rule that racial classifications are to be subjected to the strictest scrutiny and are only justifiable by the weightiest of considerations.

ii.
Here, the police dept.’s test is neutral on its face and rationally may be said to serve a purpose which the govt. is empowered to pursue.  Thus, the disproportionate impact does not warrant the conclusion that it is a purposeful device to discriminate against blacks.

iii.
Govt. distinguished from private sector: Under Title VII, Congress provided that when hiring and promotional practices of private sector employers are considered, discriminatory purpose need not be proved, and rational basis for challenged practices is insufficient.  However, the court holds that requiring such a standard for the govt. involves less deference to the seemingly reasonable acts of administrators and executives than is appropriate under the const. where special racial impact, w/o discriminatory purpose, is claimed.

(2)
Stevens Concurring: majority’s standard puts too high a burden on the challenger, b/c frequently the most probative evidence of intent will be objective evidence of what actually happened rather than evidence describing the subjective state of mind of the actor.

b.
Gomillion v. Lightfoot (1960) – the court held an Ala. law that changed a city’s boundaries from a square to an “uncouth 28 sided figure” unconst. under the 15th amend., on the grounds that it had removed all but 4 or 5 of 400 black voters, but no whites, from the district.  Frankfurter held that if the stats. were true, the conclusion would be irresistible that for all practicable purposes the legislation was solely concerned w/ segregating white and black voters.  Acts generally lawful may become unlawful when done to accomplish an unlawful end.  [Thus, purpose can be implied]

c.
Village of Arlington Heights v. Metro Housing Devel. Corp. (1977) – MHDC was seeking to develop racially integrated, low-income housing in Arlington Heights.  It had leased land, hired an architect, and initiated development, but completion of the project depended on having the zoning changed from a single-family classification.   The village denied the zoning change, and MHDC brought suit alleging racial discrimination in violation of 14th amend.  D. Ct. found for the village, but the Ct. of App. reversed, concluding that the “ultimate effect” of the official action was discriminatory and thus violated EP.

(1)
Held: Powell – Washington v. Davis makes clear that proof of racially discrim. intent or purpose is necessary to show EP violation.  However, ( does not need to show that challenged action rested solely on racially discrim. purposes, b/c legislation is rarely motivated by a single concern.  It is for this reason that courts refrain from reviewing the merits of legislative decisions.  However, where there is proof that a discrim. purpose has been a motivating factor in the decision, judicial deference is no longer justified.

i.
In examining the purpose of legislation, the impact of it may provide an important starting point, but it is not determinative unless starkly obvious (e.g. Yick Wo, Gomillion).  Other things that might provide sources of determining purpose: historical background for the statute, departures from normal procedural sequence, substantive departures, and legislative history.

ii.
Here, while the impact of the statute bears heavily on racial minorities, there was little about the events leading up to the decision to spark suspicion.  The village had always been zoned single family, and the zoning procedure was in order, w/ the zoning commission’s question focuses almost exclusively on the zoning portions of MHDC’s petition.  Thus, (s failed to carry their burden of proving that discriminatory purpose was motivating factor in (’s decision.

(2)
FN 21 – Powell noted that had (s had adequate proof, this would not have required invalidation, but rather shifted the burden to ( to establish that the same decision would have resulted even had the discrim. purpose not been considered.

d.
Hunter v. Underwood (1985) – Sup. Ct. invalidated section of Ala. const. which provided for disenfranchisement of misdemeanants convicted of crimes involving “moral turpitude” on grounds that it violated EP.  (s, a black person and a white person, were disenfranchised b/c they wrote bad checks.  

(1)
Held: Rehnquist – the provision was facially neutral, but had a discriminatory impact.  Thus, it was proper for the court to examine purpose behind it.   To do so, the court looked at the state const. convention and historical studies, and determined that the section had the intent of disenfranchising blacks.  While there may have been alternative purpose of discriminating against poor whites, this “did not render nugatory the purpose to discrim. against all blacks.”  Thus, under Arlington Heights, this violated EP.

e.
McCleskey v. Kemp (1987) - (, a black ( convicted under Ga. law of murdering a white police officer during an armed robbery, tried to use broad statistical studies re the application of the death penalty to challenge his death sentence on EP grounds.

(1)
Held: Powell – to prevail ( must show that the decision-makers acted w/ discrim. purpose; however, he offered no evidence to support his own case that racial considerations played a role in his sentence, but rather argued that the studies compelled an inference that his sentence rests on purposeful discrim.  

i.
The court found that each decision to impose the death penalty is made by petit jury which rests its decision on consideration of factors that vary according to the particular offense.  Implementation of criminal laws necessarily requires discretionary judgments; b/c discretion is essential to the crim. justice process, the court demands exceptionally clear proof before inferring that discretion has been abused.  The general study is insufficient to support inference of discrim. purpose.

(2)
Brennan dissent: jury has complete discretion in sentencing and need not articulate its basis for its decision.  The sentencing system thus provides considerable opportunity for racial considerations, however subtle and unconscious, to influence sentencing decisions.  History and its continuing legacy buttress the probative force of the general statistics.

f.
U.S. v. Armstrong (1996) - ( in fed. prosecution for possession of crack alleged that only blacks were prosecuted for this offense and sought discovery from govt. files re race of persons accused but not prosecuted.  

(1)
Held: Rehnquist – discovery need not be provided absent an initial showing by “some credible evidence” of a failure to prosecute persons of a different race than (.  In order to prove selective prosecution, ( must demonstrate that the prosecutorial policy had a discrim. effect and was motivated by a discrim. purpose.  To establish discrim. effect in a race case, ( must show that similarly situated individuals of a different race were not prosecuted.

g.
Personnel Administrator v. Feeney (1979) - ( challenged Mass. Veterans Preference Statute – which provided that all vets. who qualify for state civil service positions must be considered for appointment ahead of non-vets. – on the ground that it discriminates against women in violation of EP b/c it operates overwhelmingly to the advantage of males.

(1)
Held: Stewart – precedent dictates that any state law overtly or covertly designed to prefer males over females in public employment would require an exceedingly persuasive justification to w/stand a const. challenge under the EP clause.  When a statute gender-neutral on its face is challenged on the ground that its effects upon women are disproportionately adverse, a twofold inquiry is appropriate:

i.
is the statutory classification indeed neutral in that it is not gender-based?

ii.
if so, does the adverse effect reflect invidious gender discrimination?

(2)
The district court found that the statute serves legitimate and worth purposes, and that the absolute preference for vets. was not established for the purpose of discriminating against women.  The distinction in the statute b/w vets. and non-vets. is thus not a pretext for discrimination against women.  Given that, you must look at impact.  Here, not only does the def. of “veterans” encompass women, but also the non-veteran class is not substantially all-female.  Thus, too many men are affected by the statute to permit the inference that it’s a pretext for favoring men over women.  The issue thus becomes whether ( has shown that a gender-based discrim. purpose has shaped the veterans preference legislation.

i.
( argued that the decision to grant preference to vets was intentional, which would obviously have an adverse impact on non-vets.  And since the legislature knew that most vets were men, it could not be said that the adverse consequences for women were unintended.   

(a)
The court disagreed – “discriminatory purpose” implied more than intent as volition or intent as awareness of consequences.  It implies that the decision-maker selected or reaffirmed a particular course of action at in part “because of,” not merely “in spite of,” its adverse effects upon an identifiable group.

(b)
Here, the statutory history showed that the benefit was conferred upon any “person” who was a veteran.

(3)
Stevens Concurring: if a classification is not overtly based on gender, the question of whether it is covertly gender-based is the same as the question of whether its adverse effects reflect invidious gender-based discrimination.  The answer here is that the number of disadvantaged males is sufficiently close to the number of disadvantaged females to refute the claim that the rule was intended to benefit males.

(4)
Marshall Dissent: That a legislature intends to advantage one group does not exclude the possibility that it also intends to disadvantage another group.  The critical const. inquiry is not whether an illicit consideration was the primary cause of a decision but rather whether it had an appreciable role in shaping a given legislative enactment.  Where the foreseeable impact of a facially neutral policy is so disproportionate, the burden should rest on the state to establish that sex-based considerations played no part in the choice of the particular legislative scheme.

i.
To survive EP challenge, statutes reflecting gender-based discrimination must be substantially related to the achievement of important govt. objectives.  Here, the govt. had three interests in support of the system: (a) assisting vets. to readjust to civilian life, (b) encouraging military enlistment, and (c) rewarding those who’ve served their country.  While these are legitimate, the “mere recitation of a benign compensatory purpose” cannot of itself insulate legislative classifications from const. scrutiny.

3.
Discrimination in Education
a.
Establishing the Foundations

(1)
Plessy v. Ferguson (1896) – state law required “equal but separate” railway accommodations for whites and blacks.

i.
Held: the object of the 14th Amend. was to enforce the equality of the two races before the law, but in the nature of things, it could not have been intended to abolish distinctions, based on color, or to enforce social, as distinguished from political equality, or a commingling of the two races upon terms unsatisfactory to either.  Laws permitting, and even requiring, their separation in places they are liable to be brought into contact, do not necessarily imply inferiority of either race to the other.

ii.
The issue here is whether the state statute is a reasonable reg.  In so determining there must be large discretion to the legislature, which is at liberty to act w/ reference to established usages, customs and traditions of the people and w/ view toward promotion of the comfort and preservation of public peace and good order.

(a)
(’s argument that the enforced separation of races stamps blacks w/ badge of inferiority is incorrect; moreover, it assumes that social prejudices may be overcome by legislation and that equal rights cannot be secured to blacks w/o commingling of the races.  

iii.
Harlan dissent: in the view of the constitution there is no superior, dominant, ruling class of citizens.  The const. is color-blind, and neither knows nor tolerates classes among citizens.  In respect to civil rights, all citizens are equal before the law.  The destinies of the races in this country are indissolubly linked together, and the interests of both require that the common govt. of all shall not permit the seeds of race hate to be placed under the sanction of law.

(2)
What constitutes “equal”?
i.
Gaines v. Canada (1938) – court held unconst. a Missou. plan whereby state provided law school for whites and financed legal education for blacks in other states.  

(a)
Held: J. Hughes – by operation of law a privilege has been created for white law students which is denied blacks b/c of their race.  This is denial of equality of legal right to enjoyment of the privilege which the state has set up, and the provision for the payment of tuition fees does not remove the discrim.

ii.
McLaurin v. Oklahoma Regents for Higher Ed. (1950) – court held that black grad. students who were consigned to certain desks in the classroom and special areas of the library and cafeteria were not being afforded EP.  Such restrictions handicapped (s in their pursuit of effective graduate education since they “impair and inhibit their ability to study, to engage in discussion and exchange views w/ other students, and in general, to learn their profession.”  

iii.
Sweatt v. Painter (1950) – court found inequality even though the state maintained separate law schools for blacks and whites in the state, noting numerous inequalities (reputation of faculty, influence of alumni, community standing) which made the schools unequal.

(3)
Brown v. Board of Education (Brown I) (1954) - (s from several states brought EP claim on ground that they were denied admission to schools attended by white children under laws permitting segregation according to race.  (s alleged that segregated schools are not equal and cannot be made equal, and thus they are denied EP.

i.
Held: Warren – Sweatt applies even more to grade and high school children than in law school – to separate children from others of similar age and qualifications solely b/c of their race generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone.  Thus, in the field of education, separate but equal has no place – separate educational facilities are inherently unequal.  

( 
note: immediately post-Brown, the court issued a series of per curiam opinions holding state-imposed segregation in various public facilities unconst. under Brown (beaches, golf courses, buses, parks).  

(4)
Bolling v. Sharpe (1954) [companion case to Brown I] – court held that educational segregation laws of DC violated 5th Amend. DP.  

i.
Held: Warren – classifications based solely upon race must be scrutinized w/ particular care since they are contrary to our traditions and hence constitutionally suspect.  Liberty under laws extends to the full range of conduct which the individual is free to pursue and it cannot be restricted except for a proper govt. objective.   Segregation is not reasonably related to any proper govt. objective and thus it imposes on the black children of DC a burden that constitutes an arbitrary deprivation of their liberty in violation of DP.

(5)
Bases of the Holding in Brown – what are the respective roles of history, precedent, social science data, ethical judgment and social change?

i.
history – Warren found the history of the 14th amend. inconclusive re the status of racial segregation in education.   Since there seems to be evidence on both sides re the intent of the 14th, it is uncertain how far its language was meant to extend.

ii.
social science – evidence of the affects on children was presented at trial to show that enforced segregation is psychologically detrimental to the segregated group.  The impact of this evidence is also debated.

iii.
legal interpretation – Brown I can be viewed as a return to the EP interpretation of Strauder – the court did rely on the external social science data, but probably could have taken the legal approach used in Strauder and Bolling.

(6)
Judicial and Administrative Implementation – Brown v. Board of Ed. (Brown II) (1955) –Because of their proximity to the local conditions, it was most appropriate to remand to the local courts to implement desegregation.  In fashioning and effectuating the decrees, the courts were to be guided by equitable principles.  The court noted that “courts of equity may properly take into account the public interest in the elimination of obstacles to making the transition to desegregated schools in a systematic and effective manner.”  

i.
the lower courts were ordered to take such proceedings and enter such orders and decrees consistent w/ the court’s opinion as were necessary and proper to admit to public schools on a racially nondiscriminatory basis “with all deliberate speed” the parties to the cases.

(7)
Cooper v. Aaron (1958) – court held that rights of school children were not to be sacrificed or yielded to the violence and disorder which have followed upon the actions of the Governor and Legislature.  

(8)
Green v. County School Board (1968) – Virgina school district adopted “freedom of choice” plan allowing students to choose their own public school.  However, the plan did not actually integrate the schools, and the court found the plan unconst.

i.
Held: Brennan – the question is whether, under all of the circumstances, the plan constitutes adequate compliance w/ the school board’s responsibilities to achieve a system of determining admission to the public schools on a non-racial basis.  Under Brown II, school boards then operating state-compelled dual systems were clearly charged w/ the affirmative duty to take whatever steps might be necessary to convert to a unitary system in which racial discrim. would be eliminated root and branch.

(9)
Alexander v. Holmes County BOE (1969) – fed. govt. requested delay in implementing desegregation in Miss. school districts.  Court overruled the 5th Cir.’s grant of the request per curiam: continued operation of segregated schools under a standard of allowing “all deliberate speed” for deseg. is no longer const. permissible.  The obligation of every school district is to terminate dual systems at once and to operate hereafter only unitary schools.
4.
Affirmative Action
a.
Courts today frequently require the use of racial classifications in fashioning remedies for de jure segregation.  Alternatively, in Plessy Justice Harlan suggested that the Const. is color-blind and there have been judicial indications that racial classifications might be per se invalid.

b.
Regents of the University of Calif. v. Bakke (1978) – UC Davis established a special admissions program for its medical school, whereby applicants to the program were given the opportunity to indicate that they were members of minority groups (Blacks, Chicanos, Asians or American Indians) and have their applications forwarded to members of a separate admissions committee.   The committee would then screen applicants to determine if they met an unspecified “disadvantage.”  The committee had a prescribed number of applicants it could admit; in 1973, it was 16 out of a possible 100 seats in the class.   ( is a white male who was rejected from the normal admission process in consecutive years; in both instances applicants were admitted to the program w/ lower test scores and GPAs.

(1)
Held: Powell.  Part II - ( has cause of action under Title VI of CRA of 1964, which says no person shall, on the basis of race, color or national origin, be excluded from participation in, be denied benefits of, or be subjected to discrimination under any program or activity receiving fed. financial assistance.  This proscribes only those racial classifications which violate EP, as this one does.

(2)
Part III – the special admissions program is undeniably a classification based on race and ethnic background.  The guarantee of EP cannot mean one thing when applied to one individual and something else when applied to a person of another color. If both are not afforded the same protection, then it is not equal.  

i.
The court rejected (’s argument that strict scrutiny doesn’t apply b/c ( is not a “discrete and insular minority” on the grounds that the court had never invoked this standard as a prerequisite for subjecting racial and ethnic distinctions to strict scrutiny.  Racial and ethnic distinctions of any sort are inherently suspect and call for the most exacting judicial scrutiny. 

ii.
The court also rejected (’s assertion that it adopt a more restrictive view of the EP Clause and hold that discrimination against members of the “white majority” cannot be suspect if its purpose is “benign.”   

(a)
probs. w/ “benign” classifications: (a) it is not always clear that a so-called preference is benign – courts may be asked to validate burdens imposed on individual members of particular groups to advance group’s general interest; (b) preferential programs may only reinforce common stereotypes holding that certain groups are unable to achieve success w/o special protection; and (c) there is a measure of inequity in forcing innocent people in (’s position to bear the burdens of redressing grievances not of their making.

(c)
additionally, while the court has in the past approved preferential classifications w/o applying the most exacting scrutiny, in those cases it was remedying clearly determined const. violations which are not present here – the special program is not remedying a specific past wrong b/c there is no evidence that the University engaged in past discrimination.

(3)
Part IV – in order to justify a suspect classification, a state must show that its purpose or interest is both constitutionally permissible and substantial, and that its use of the classification is necessary to the accomplishment of its purpose or the safeguarding of its interest.  Here, the program’s goals were (1) reducing the historic deficit of minorities in med schools; (2) countering effects of societal discrim.; (3) increasing the number of physicians practicing in underserved communities; and (4) obtaining educational benefits that flow from diverse student body.  The court rejects the first three:

i.
if (’s purpose is to assure w/in its student body a certain percentage of a particular group b/c of its race or origin, such a preference is facially invalid b/c that is discrimination in its own sake.

ii.
while there is legit. interest in countering effects of societal discrim., the court has never approved a classification that aids persons perceived as members of victimized groups at the expense of other innocent individuals in the absence of judicial, legislative or admin. findings of const. statutory violations.  W/o such findings, it cannot be said that the govt. has any greater interest in helping one individual than in refraining from harming another.   Moreover, the university’s broad mission is education; it is not competent to formulate legislative policy on the issue.

iii.
( has not carried its burden of demonstrating that its preferential classification is likely to have any significant effect on better health care delivery to deprived citizens.

iv.
A diverse student body is const. permissible goal for an institution of higher ed.  However, ethnic diversity is only one element in this.  While a university must have wide discretion in deciding who should be admitted, const. limits protecting individual rights may not be disregarded.  Since this is a compelling interest, the court had to determine whether the university’s means were necessary to promote this interest.

(4)
Part V – the admission program is not the only effective means of serving the university’s interest, b/c this interest is not just in ethnic diversity.  The diversity that furthers a compelling state interest encompasses a far broader range of qualifications and characterizations of which race or ethnic origin is but a single important element.  Diversity cannot be obtained simply by fixing the number of seats for minorities – instead, race or ethnic origin should be considered as “a” factor adding to diversity, not “the” factor, as in the Harvard program.  While such a program doesn’t seem much different, the court accepted that such a program was not facially invalid – as the Davis program was by clearly discriminating against whites – and that it would thus presume good faith by the university in employing such a program.

(5)
Stevens (concurring/dissenting) – Title VI prohibits the exclusion of individuals from federally funded programs b/c of race, and (’s program thus violated this.  As a result ( should be admitted.  To the extent the court’s opinion does anything other than this, he dissents.

(6)
Brennan (concurring/dissenting) – court’s cases have always implied that an “overriding statutory purpose” could be found that would justify racial classifications.  They are thus not per se invalid under the 14th Amend.  

i.
whites as a class do not have any of the traditional indicia of suspectness, and no one argued that the university’s purpose contravened the normal standard that racial classifications that stigmatize are invalid without more.  But this doesn’t mean that rationality review is appropriate – instead, racial classifications designed to further remedial purposes “must serve important govt. objectives and must be substantially related to achievement of those objectives.”  But any statute which stigmatizes any group or that singles out those least well represented in the political process to bear the brunt of a benign program must be stricken.  Review under the 14th Amend. must be strict – not “‘strict in theory and fatal in fact,” b/c it is stigma that causes fatality – but strict and searching nonetheless.

ii.
Here, where minority representation was substantial and chronic, the university’s purpose was sufficiently important.  Moreover, the program does not operate to stigmatize or single out any discrete and insular, or even identifiable, non-minority group.  Bakke was not stamped as inferior by the university’s rejection of him.

iii.
The program was reasonable in light of its objectives – the statistics re test scores indicated that the purpose of class integration could not be accomplished by general preference for the educationally disadvantaged regardless of their race.

c.
Hopwood v. Texas (5th Cir., cert denied, 1996) – racial preferences of the admissions program at the UT Law School were declared invalid.  The program included separate admissions committees and tracks for certain minority applicants, and anomalies in preference categories.  The court held that Powell’s opinion in Bakke did not reflect current Sup. Ct. doctrine and declared “the use of ethnic diversity simply to achieve racial heterogeneity, even as part of the consideration of a number of factors, is unconst.”  

d.
Post-Bakke – court decided 10 cases before Adarand, but couldn’t agree on a standard:

(1)
Fullilove v. Klutznik (1980) – the court upheld a “set-aside” provision of the Public Works Act of 1977 which required state and local govts. receiving fed. public works grants to allocate at least 10% of the contracts to purchasing services from minority business enterprises (MBEs).

i.
Held: Burger for plurality did not explicitly adopt either strict scrutiny or intermediate review, instead determining that the program would be upheld under “close examination” using either standard.  Stressing the broad remedial powers of Congress, he noted that the program was limited in extent and duration and was narrowly tailored to the end of remedying discriminatory treatment of minorities on public works projects.

ii.
Powell Concurrence: adopted strict scrutiny, and stressed the difference b/w the Regents in Bakke, who were not competent to make findings of past discrimination to uphold the use of the race conscious remedy they adopted, and Congress.

iii.
Marshall/Brennan Concurrence: the program is okay via intermediate standard b/c minority owned construction cos. have in the past received proportionately small amount of public contracting business b/c of continuing effects of past discrimination.

iv.
Stevens dissent: not as sweeping as Rehnquist; claimed the program could not be characterized as a narrowly tailored racial classification.

v.
Rehnquist/Stewart dissent: adopted virtually per se rule to race-conscious affirmative action, exempting only remedial programs for proven past discrim.: the govt. may never act to the detriment of a person solely b/c of that person’s race; racial discrim. by def. is invidious discrim.

(2)
Wygant v. Jackson BOE (1986) – fragmented court held unconst. a provision of a CBA giving preference to some employees b/c of their race.  Here, the school system had recently hired minority teachers, but was then forced to lay off some.  To quell racial unrest, the BOE came up w/ a system to by which there would not be more laid off minorities than employed minorities.  White teachers who were laid off challenged this as a racial preference.

i.
Held: Powell – adopted strict scrutiny and held that the interest in providing minority role models to overcome societal discrimination was not compelling.  “Societal discrimination, without more, is too amorphous a basis for imposing a racially classified remedy.  The role model theory typifies this indefiniteness – as the basis for imposing discriminatory legal remedies that work against innocent people, societal discrimination is insufficient and over-expansive.

ii.
O’Connor Concurrence: b/c the layoff provision here acts to maintain levels of minority hiring that have no relation to remedying employment discrimination, it cannot be adjudged “narrowly tailored” to effectuate its asserted remedial purpose

iii.
White Concurrence: regardless of the legitimacy of hiring goals, it is not permissible to integrate a work force by discharging whites and hiring blacks until the latter comprised a suitable percentage of the work force.

iv.
Stevens dissent: it is not necessary to find past racial discrim. in order to justify a program designed to further the legit. interest in employing more black teachers in the future.  In the context of public education, it is quite obvious that a school board may reasonably conclude that an integrated faculty will be able to provide benefits to the student body that could not be provided by an all white faculty.

e.
City of Richmond v. J.A. Croson Co. (1989) – City adopts minority business plan, whereby prime contractors have to subcontract at least 30% of the dollar amount of each K to MBEs.   While the plan was declared remedial by the city, it was adopted w/ no direct evidence that the city had discriminated on basis of race in granting contracts or that prime contractors had discriminated against minority subs.  Waiver of the requirement could be obtained only if it was proved that sufficiently qualified MBEs were unavailable or unwilling to participate.  ( was the sole bidder on a city contract, and was denied a waiver and lost out – it challenged that the plan violated EP.  D. Ct. and 4th Circuit upheld the plan; the Sup. Ct. initially vacated and remanded based on Wygant.  The 4th Cir. on remand held the program violated EP using strict scrutiny.

(1)
Held: [O’Connor, Rehnquist & White] – Part II – the city argued that under Fullilove it enjoyed sweeping legislative power to define and attack the effects of prior discrimination.  The court disagreed, noting that Congress has a specific const. grant under § 5 of the 14th Amend. that the states do not have - § 1 of the 14th Amend. is a constraint on state power and states must undertake any remedial efforts in accordance w/ it.  Alternatively, however, under Wygant, the state or city has the authority to eradicate the effects of private discrimination w/in its own legislative jurisdiction.

(2)
Part III(A) [O’Connor, Rehnquist, White & Kennedy] – the purpose of strict scrutiny is to smoke out illegitimate uses of race by assuring that the legislative body is pursuing a goal important enough to warrant use of a highly suspect tool.  The test also ensures that the means chosen fit this compelling goal so closely that there is little or no possibility that the motive for the classification is illegitimate racial prejudice or stereotype.  Thus, Wygant is reaffirmed in that the standard of review under the EP Clause is not dependent on the race of those burdened or benefited by a particular classification.

(3)
Part III(B) – 4 above + Scalia & Stevens] – D. Ct.’s findings were that the plan was sufficient to ensure that it was remedying past discrim. in the construction industry.  But like in Wygant, a generalized assertion that there has been past discrim. in an entire industry provides no guidance for the legislature to determine what injury it is remedying.  When a legislature chooses to employ a suspect classification, it cannot rest upon a general assertion as to the classification’s relevance to its goals – it must demonstrate specific evidence.  Here, O’Connor looks at the evidence piece by piece rather than in its totality and determines it insufficient.  

i.
Notably, Congress was exercising § 5 power in Fullilove; here, the court notes that while the states and their subdivisions may take remedial action when they possess evidence that their own spending practices are exacerbating a patter of prior discrim., they must identify that discrim., public or private, w/ some specificity before they may use race-conscious relief – it cannot rely on findings of Congress.

ii.
Moreover, the program was not narrowly tailored, b/c there was no evidence of past discrimination against anyone other than blacks.  “The gross overinclusiveness of Richmond’s racial preference strongly impugns the city’s claim of remedial motivation.”

(4)
Part IV [same justices as III(b)] – very difficult to assess whether this was narrowly tailored to remedy prior discrim. b/c such discrim. is not identified.  Regardless, there does not appear to have been any consideration of the use of race-neutral means to increase minority business participation in city contracting.  Additionally, the 30% quota is not narrowly tailored to any goal – it rests upon the “completely unrealistic” assumption that minorities will choose a particular trade in lockstep proportion to their representation in the local population.

(5)
Stevens Concurrence: does not agree that govt. decision that rests on a racial classification is never permissible except as a remedy for a past wrong.  He makes three points:

i.
this case is distinguishable from Wygant, b/c there the School Board had reasonably concluded that an integrated faculty could provide educational benefits, whereas here there is no argument that the race of a contractor should have any relevance to his access to the market.

ii.
this is an attempt by a legislative body to fashion a remedy for a past wrong.  However, it is the courts which are best equipped to identify past wrongdoers and fashion remedies.

iii.
rather than debate proper standard of review, it is more useful to identify characteristics of the classes that may justify their disparate treatment.  

(6)
Kennedy Concurrence: disagrees w/ Part II – the state has the power to eradicate racial discrimination and its effects in both the public and private sectors, and the absolute duty to do so where those wrongs were caused intentionally by the state itself.  The 14th amend. shouldn’t reduce a state’s authority in this regard unless there is a conflict w/ fed. law or a state remedy is itself a violation of EP, which is the case here.

(7)
Scalia concurrence: agrees that strict scrutiny must be applied to all govt. classifications, whether remedial or benign.  But disagrees that state and local govts. may in some instances discriminate on basis of race to ameliorate the effects of past discrim.  The only circumstance in which the states may act by race to undo the effects of past discrimination is where that is necessary to eliminate their own maintenance of a system of unlawful racial classification.

(8)
Marshall dissent: continues to adhere to use of intermediate scrutiny.  Claims that the findings here were specific, and that the statistics should be looked at in whole rather than piecemeal, as O’Connor did.  Moreover, the plan is narrowly tailored – like in Fullilove, here the plan was limited in duration, contains a waiver provision, and has minimal impact on innocent third parties.

f.
Metro Broadcasting v. FCC (1990) – Court upheld two FCC policies favoring minorities.  Brennan for the majority relied on the findings in Fullilove and noted the importance that the programs were mandated by Congress.  In Fullilove strict scrutiny was not applied, and the court holds here that benign race-conscious measures mandated by Congress – even if not remedial – are constitutionally permissible to the extent that they serve important govt. objectives and are substantially related to achievement of those objectives.  Croson was distinguished on the ground that it did not prescribe the level of scrutiny to be applied to benign classification by Congress.

(1)
here, the judgment that there is a link b/w expanded minority ownership and broadcast diversity does not rest on impermissible stereotyping.  The court determined that a govt. objective of broadcast diversity was served by increasing levels of minority ownership of radio businesses.

(2)
O’Connor dissent: Croson requires that the Court apply strict scrutiny to evaluate any racial classifications.  Fullilove only stands for the proposition that congressional determinations could satisfy strict scrutiny under the proper circumstances.  Moreover, w/ respect to the interest in program diversity, minority ownership was not connected to this interest unless one engaged in impermissible racial stereotyping.

g.
Adarand Constructors, Inc. v. Peña (1995) - ( was low bidder on subcontract for highway  construction.  Gonzales Co. was another bidder.  The Prime Contractor’s contract with the DOT provided that it would receive additional compensation if it hired subcontractors certified as small businesses controlled by economically and socially disadvantaged individuals, of which Gonzales was one and Adarand was not.  Gonzales’ bid was thus accepted, and ( challenged as violation of 5th Amend. EP.

(1)
Held: O’Connor – while Croson did not discuss the standard of review for 5th Amend. EP, the cases leading up to it established three principles: (1) skepticism: any preference based on racial or ethnic background must receive a most searching examination; (2) consistency: the standard of review under the EP Clause is not dependent on the race of those burdened by a particular classification; and (3) congruence: EP analysis in the 5th amend. area is the same as under the 14th Amend.  Taken together with Croson this leads to conclusion that any racial classification should be subject to strict scrutiny.

i.
Metro Broadcasting diverged from this model, especially the “congruence” prong that the Federal govt. has the same duty w/ respect to EP as the states.  Since the above principles reinforce the notion that the 5th and 14th protect individuals, not groups, it follows that all govt. action based on race should be subject to detailed judicial inquiry to ensure that the personal right to EP has not been infringed.  Accordingly, all racial classifications must be analyzed by strict scrutiny; to the extent Metro Broadcasting is inconsistent w/ this, it is overruled.  

ii.
O’Connor/Kennedy – Part III(C) – They noted that in overruling Metro Broadcasting the court need not consider the stare decisis effects as discussed in Casey, b/c there was no substantial reliance on MB – it was a recent decision, and had itself departed from prior cases – thus, by refusing to follow it, the court was actually restoring the fabric of law, not departing from it.

iii.
Part III(D) – strict scrutiny is the best way to ensure that courts will consistently give racial classifications the necessary detailed examination, both as to ends and to means.  However, the standard does not need to be “strict in theory, fatal in fact.”  When race-based action is necessary to further a compelling interest, such action is w/in the constitutional constraints if it satisfies the “narrow tailoring” test.

(2)
Scalia concurrence: govt. can never have a “compelling interest” on the basis of race in order to make up for past racial discrimination.  Individuals who have been wronged by unlawful racial discrim. should be made whole, but under the const. there is no such thing as a creditor or debtor race.

(3)
Thomas concurrence: there is a moral and const. equivalence b/w laws designed to subjugate a race and those that distribute benefits on the basis of race to foster some current notion of equality.  Govt. cannot make people equal; it can only recognize, respect and protect them as equal before the law.  Thus, the fact the programs are motivated by good intentions cannot prevent the fact that under the const. govt. cannot make distinctions based on race.

(4)
Stevens dissent: this is too far-reaching: an attempt to exclude members of a minority race from a regulated market is fundamentally different from a subsidy that enables a relatively small group of newcomers to enter the market.  An interest in consistency does not justify treating differences as though they were similarities.

C.
Gender Classifications 

1.
The Standard of Review
a.
Prior to the 1970s, the court upheld gender classifications under rationality review.  This began to change in 1971, when the court, in Reed, overturned a sex-based classification under rationality review but gave more searching review to the issue:

b.
Reed v. Reed (1971) – court struck down Idaho law giving males a preference over females as administrators of estates.

(1)
Held: C.J. Burger – the issue was whether the difference in sex of competing applicants for letters of administration bears a rational relationship to a state objective sought to be advanced.   The court found that while the state interest in reducing the work load of the probate court [by eliminating hearings on the merits of this issue] was somewhat legitimate, the manner of advocating that interest failed EP analysis – giving mandatory preference to members of either sex over members of the other is to make the very kind of arbitrary legislative choice forbidden by the 14th Amend.

 c.
Frontiero v. Richardson (1973) – issue was whether a female member of the uniformed services could claim her spouse as a “dependent” for the purpose of obtaining increased living and health benefits on equal footing w/ male members.

(1)
Held: Brennan – Reed held a statutory preference for male applicants unconst., finding that by ignoring individual qualifications of particular applicants, the challenged statute provided dissimilar treatment for men and women who are similarly situated.  This was clearly a justified finding:

i.
women have in the past, and still do, experience pervasive discrim.  Since sex, like race, is an immutable characteristic determined by accident of birth, the imposition of special disabilities upon members of a particular sex b/c of their sex would seem to violate the basic concept of our system that legal burdens should bear some relationship to individual responsibility.

ii.
The court also found that Congress has concluded that classes based on sex are inherently invidious by passing the ERA; as such, the court found that sex classes are inherently invidious and subject to strict scrutiny.  

iii.
Under this standard, the program here in question is invalid – the govt. conceded that the program served only administrative convenience, b/c it was easier and cheaper to presume that wives are dependent on their husbands and not vice versa.  Here, the govt. did not offer evidence to support the view that the class would save the govt. money.

(2)
Powell concurrence: it is unnecessary to characterize sex as a suspect class in light of the far-reaching implications of such a holding.  Moreover, the passage of the ERA would have settled the question, and as such the court has assumed a decisional responsibility at a time when states were debating the amendment.  This decision thus does not reflect appropriate respect for the legislative process.

d.
the decision in Frontiero was criticized on the ground that sex discrimination does not equate w/ race discrim. – there is no stigma or attempt to paint women as morally inferior [is that really true?] and women are not a discrete and insular minority.  But strict scrutiny is not the current standard anyway:

e.
Craig v. Boren (1976) – two sections of a state statute combined to prohibit the sale of low-alcohol beer to males under 21 and females under 18.  The issue was whether such a law violated EP to males 18-20 years of age.

(1)
Held: Brennan – to w/stand constitutional challenge, previous cases establish that classifications by gender must serve important govt. objectives and must be substantially related to achievement of those objectives.
i.
Here, the govt. objective was the protection of public health and safety.  But the statistics did not support the conclusion that the gender-based distinction closely serves to achieve that objective and thus doesn’t w/stand the EP challenge.

(2)
Powell concurrence: Reed is controlling precedent, but should not be read as broadly as the majority implies.  That case simply makes clear that in gender based classification cases the court subjects such classes to a more critical examination than is normally applied when “fundamental” const. rights and “suspect classes” are not present.

(3)
Stevens concurrence: the two-tiered analysis of EP claims does not describe a logical method of deciding cases, but rather is a method court has employed to explain decisions that actually apply a single standard in a consistent fashion – whether the classification is totally irrational.

(4)
 Rehnquist dissent: the statute should only have to pass the rational basis standard, which it does.  This is b/c there is no history of past discrim., and no suggestion that males in this age group are in peculiarly disadvantaged, subjected to discriminatory treatment, or otherwise in need of special help from the courts.

i.
the courts “intermediate scrutiny” standard comes out of thin air – it is not in the EP clause, and no other cases use the language.  There is enough difficulty w/ the two existing standards to warrant not using a third – plus, the terms used in it are so elastic as to invite subjective judicial preferences or prejudices relating to particular types of legislation

f.
Mississippi University for Women v. Hogan (1982) – Miss. operated numerous coed professional nursing programs at various state-supported colleges and one program limited to women at MUW.  (, a male nursing student, wanted to enroll in the MUW program near his home, and thus challenged the state program as violative of EP.  

(1)
Held: O’Connor – intermediate standard of review established in Craig requires the state to show an exceedingly persuasive justification for a sex-based classification.  The State’s primary justification here was that it compensates for past discrim. against women and thus was affirmative action.  O’Connor rejected this finding b/c women had not been discriminated against in the field of nursing.  MUW’s policy of excluding males from admission simply perpetuated the stereotypical view of nursing as a woman’s job.

(2)
Powell/Rehnquist dissent: the court is eliminating a long-standing element of diversity by holding that no state now may provide even a single institution of higher learning open only to women students.

g.
J.E.B. v. Alabama (1994) – State brought paternity suit on behalf of mother against father.  The court had 33 eligible jurors, only 10 of whom were men.  The state used 9 of its 10 peremptory challenges to removed men.  The court held that such a gender-based exercise of peremptory challenges in a paternity suit are unconst.

(1)
Held: Blackmun – adopts MUW  “exceedingly persuasive justification” standard.  The state argued that it struck the men from the jury b/c they would be more sympathetic to the father.  Blackmun rejected such a plan, noting that the court would not accept as a defense to gender-based peremptory challenges the “very stereotype that the law condemns.”  The state had offered no evidence to support its conclusion that men were more sympathetic to men.

i.
FN 11 – Blackmun noted that even if the stereotypes were true, that fact alone could not support gender-based classifications, b/c such classes that rest on impermissible stereotypes violate the EP Clause even when there is some statistical support.

(2)
O’Connor concurrence: thought the decision should be limited to govt.’s use of gender-based peremptory strikes.

(3)
Rehnquist dissent: there are significant differences b/w race and gender such that Batson v. Kentucky (no peremptory challenges based on race) should not be extended to this context.  The state had shown that the jury strikes substantially furthered its legit. interest in achieving a fair and impartial trial.

(4)
Scalia dissent: court ignored totality of the practice of peremptory challenges – since all groups are subject to the challenge, it is hard to see how any one group was being denied EP.  This is demonstrated by the fact that for every man struck from the panel, the father’s attorney struck a woman.  Thus, it is preposterous to say that men were singled out in the process.

h.
Michael M. v. Superior Court (1981) – court held 5-4 that Calif’s statutory rape law, making only men liable for the criminal conduct, did not violate EP.  

(1)
Held: Rehnquist, for the plurality of the court – noted the intermediate scrutiny test in Craig, but described the standard as simply giving sharper focus to the traditional rationality standard.  Noting that men as a class are not “in need of the special solicitude of the court” he stressed that a gender classification which “realistically reflects the fact that the sexes are not similarly situated in certain circumstances” will be upheld.  This case stresses the reality of mixed legislative objectives and avoids judicial probing of the claimed state objective.  The court did not, however, suggest that any conceivable purpose would support the classification – the state’s proffered objective – preventing illegitimate teen pregnancies – was to be accepted b/c it was at least one of the purposes of the statute.  That the law may have also been enacted for an alleged illicit legislative motive of protecting the virtue and chastity of young women could not be used to strike down the otherwise const. law.

(2)
men and women are not similarly situated w/ respect to the law here b/c only women could become pregnant.  It followed that the state could direct deterrence to males who do not suffer from the consequences of their illicit conduct.  The law reasonably reflects the fact that the consequences of sexual intercourse and pregnancy fall more heavily on the female than the male.

i.
United States v. Virginia (VMI) (1996) – VMI was the sole single sex school among Virginia’s 15 public institutions of higher learning.  Its mission was to produce citizen soldiers – men prepared for leadership in civilian life and military service – which it accomplished through a training method referred to as the “adversative method.”   While these were not unsuitable goals for women, the school preserved admission exclusively for men.  Prompted by a complaint of a female student seeking admission to VMI, the United States sued the state alleging that the admission policy violated EP.  

(1)
Procedure: The trial court ruled for VMI, finding that the single-sex environment yields substantial benefits, and that single-sex education for men was an important govt. objective.  The Court of App. vacated, finding that the state had not advanced any state policy to justify the policy, and remanded for the trial court to remedy the problem.  The state comes up w/ plan to make Women’s Leadership Program at a private women’s liberal arts school.  The district court and a divided court of appeals approved the plan as providing substantively comparable benefits to those achieved at VMI.

(2)
Held: Ginsburg – 2 issues: (a) does the exclusion of women from the educational opportunities of VMI deny them EP; and (b) if so, what is the appropriate remedy?

i.
court first identified the “exceedingly persuasive justification” standard – the challenged classification must serve an important govt. objective and the discriminatory means employed must be substantially related to the achievement of those objectives.  The justification must be genuine, not hypothesized or invented post hoc in response to litigation, and must not rely on overbroad generalizations about the different abilities of men and women.   

ii.
Liability:

(a)
 the state claimed that single sex education provides important educational benefits and the option of single sex education contributes to diversity in educational approaches.  However, the state did not show that the school was founded w/ this purpose – the court noted that “benign” justifications proffered in defense of categorical exclusion will not be accepted automatically – a tenable justification must actually describe state purposes.
(b)
The state also argued the educational method at VMI would have to be altered if women were admitted, and that such changes would destroy the program, thus benefiting neither sex.  The court finds this is also unproven, and noted that similar predictions had been made about allowing women admission to the bar, medical practice or into politics.  Moreover, women could have physically performed in the adversative program.

(c)
Thus, the state did not advance an exceedingly persuasive justification.

iii.
Remedy:

(a)
remedial decree must closely fit the const. violation – it must be shaped to place the persons injured in the position they would have occupied in the absence of discrimination.  In the situation of const. exclusion, a proper remedy “eliminates discriminatory effects of the past and bars like discrimination in the future.”

(b)
the court found that the VWIL did not qualify as VMI’s equal – its student body, faculty, courses and facilities were unequal, and a VWIL grad. didn’t get the prestige or alumni network of VMI.  Thus the program was not equal, but rather a “pale shadow” of VMI.

(3)
Rehnquist concurring: acknowledges that intermediate scrutiny is appropriate test, but argues that the “exceedingly persuasive justification” standard adds element of uncertainty.  He also says that the state should be allowed to provide evidence of its intention re diversity since MUW b/c the state might have reconsidered its policy after that decision.  Despite this, even if this was legit., it would still be a problem b/c  the program only benefited one sex – had the state taken some action after MUW it might have been okay.  Thus, his ultimate claim is that it is not the “exclusion of women” that violates EP, bit the maintenance of an all-male school w/o providing any – much less comparable – institution for women.

(4)
Scalia dissent: whatever abstract tests the court chooses to devise for evaluating const. claims, they cannot supersede – and should be crafted so as to reflect – those constant and unbroken national traditions that embody the people’s understanding of ambiguous const. texts.  When a practice not expressly prohibited by the text of the Bill of Rights bears the endorsement of a long tradition of open, widespread and unchallenged uses that dates back to the beginning of the Republic, the court has no proper basis for striking it down.  The tradition of having govt.-funded military schools for men is well rooted in the traditions of the country – the people can choose to change it, but the assertion that it has been unconst. through centuries is not law.

i.
opinion is critical of the “exceedingly persuasive justification standard” – intermediate scrutiny has never required a least restrictive means analysis, but only a “substantial relation” b/w the classification and the state interests that it serves.  There is no support in the cases for the notion that a sex-based classification is invalid unless it relates to characteristics that hold true in every instance.

ii.
State has important interest in providing effective education, and that single sex instruction is an approach substantially related to that interest is evident from history of men’s and women’s colleges.  Moreover, w/ the state having 4 private schools for women and 1 for men, the state’s election to fund one public all male institution is substantially related to important educational interests.

iii.
the rationale of the majority is sweeping: for sex-based classifications, a redefinition that makes it indistinguishable from strict scrutiny.  The court indicates that if any program restricted to one sex is unique, it must be opened to members of the opposite sex who have the will and capacity to participate in it.  He believes that no program will actually be able to avoid being characterized as unique in order to avoid this result.

H.
The Limits of Suspectness – Rational Basis “with Teeth”
1.
Mental Retardation
a.
City of Cleburne v. Cleburne Living Center  (1985) - ( wanted to lease building for operation of group home for the mentally retarded.  The city said that under zoning regs. for the site a special use permit would be required for operation of a group home.  The city denied ( the permit, and it claimed such denial violated EP.  D. Ct. found the ordinance const; the Ct. of App. reversed, holding that mental retardation was quasi-suspect class and under intermediate scrutiny the ordinance violated EP b/c it did not substantially further an important govt. interest.

(1)
Held: White – court finds that lesser standard of scrutiny is appropriate, and thus invokes rational basis review.  But under that standard the ordinance is still invalid as applied.  While under rationality review legislative deference is given to the states, this is limited in instances of classes by race or ethnicity (strict scrutiny) and gender (intermediate).  However, where individuals in the group affected by the law have distinguishing characteristics relevant to interests the state has the authority to implement, the courts have been very reluctant to closely scrutinize legislative choices as to whether, how and to what extent those interests should be pursued.

(2)
The mentally retarded are different in many respects than other people, and thus the state’s interest in dealing with and providing for them is legitimate.  How they are dealt w/ is a large and technical matter best suited to the legislature and not the judiciary – heightened scrutiny involves substantive judgments about legislative decisions.  Moreover, b/c of legislative attention addressing their needs, the mentally retarded don’t need oversight by the courts, and are also not politically powerless b/c their needs are being addressed.  Lastly, if mentally retarded are deemed quasi-suspect, it will make it difficult to not continually enlarge the circle of groups who can make that claim.

(3)
The court notes that its refusal to recognize the retarded as a quasi-suspect class does not leave them entirely unprotected from invidious discrim.  The state may not rely on a classification whose relationship to an asserted goal is so attenuated as to render the distinction arbitrary or irrational.  

(4)
The court considers first whether (s are denied EP – if so, there is no need to decide if it is facially invalid where mentally retarded are involved.  It says that other group facilities in areas zoned like this one did not require special permits.  While it was noted that the mentally retarded are different from these other types of group facilities (e.g. hospital, fraternity house, apartment bldg.) this is largely irrelevant unless the home would threaten legit. interests of the city in ways other group facilities would not.  Thus, there is no rational basis for believing the home would case a threat, and the ordinance is thus invalid as applied.

(5)
Stevens concurrence: EP standards of review do not adequately explain the decisional process.  Instead, in every EP case, the court has basic questions to ask:

i.
what class is harmed by the legislation, and has it been subjected to tradition of disfavor by our laws?

ii.
what is the public purpose served by the law?

iii.
what is the characteristic of the class which justifies disparate treatment?

(
the answers to these questions will tell the court if the law has a rational basis, and result is the virtually automatic invalidation of race classes and validation of economic classes.  This has nothing to do w/ a “standard of review,” but rather b/c the characteristics of the groups are sometimes relevant and sometimes not to a valid public purpose.

(6)
Marshall concurring/dissenting: heightened scrutiny should apply and the ordinance invalidated.  Rational basis test elucidated by the court is not the traditional test – under the traditional standard the court does not sift through the record to determine whether policy decisions are supported by a firm factual foundation, as the court did here.

2.
Sexual Persuasion
a.
Romer v. Evans (1996) – (s challenged amendment to Col. const. adopted by referendum as violative of EP.  The amendment repeals state ordinances to the extent that such ordinances prohibit discrimination on the basis of homosexual, lesbian or bisexual orientation, conduct, practices or relationships.  However, the amendment also prohibits all legislative, executive or judicial action at any level of state or local govt.  designed to protect homosexuals.  (s were a homosexuals who brought suit to challenge the amend. alleging it would subject them to immediate and substantial risk of discrimination on the basis of sexual orientation.  The locales whose laws were invalidated also joined as (s.  The State S.C. held the amend. was subject to strict scrutiny b/c it infringed on the fundamental right of homosexuals to participate in the political process.  The state court then found that the amendment was not narrowly tailored and thus enjoined enforcement of it.

(1)
Held: Kennedy – Part II – the state argued that the amend. puts homosexuals in the same position as all other persons, and thus that all it does is deny them special rights.  The court finds this reading of the amend. implausible: homosexuals, by state decree, are put in a solitary class w/ respect to transactions and relations in both the private and govt. spheres.  Modern statutes enumerate the groups that are in the ambit of their protection, setting traits which cannot be the basis for discrimination – the amend. thus bars homosexuals from securing protection against the injuries that these public accommodations laws address.

(2)
The court also infers that the amend. may also deprive homosexuals even of the protection of general laws and policies that prohibit arbitrary discrimination in govt. and private settings – this is b/c under the amend. an official in administering these laws cannot even decide if homosexuality is an arbitrary basis for a decision.  Even if this is not the case, the court nonetheless finds that the amend. does more than just deprive homosexuals of “special rights.”  Rather, it imposes a special disability on homosexuals alone, b/c they are forbidden the safeguards that other enjoy or may seek w/o constraint.  

(3)
Part III – If a law neither burdens a fundamental right, nor targets a suspect class, the legislative class will be upheld so long as it bears a rational relation to some legit. end.  The amend. cannot even w/stand this basic inquiry – it imposes a broad an undifferentiated disability on a single named group, and its sheer breadth is so discontinuous w/ the reasons offered for it that the amend. seems inexplicable by anything but animus toward the class that it affects; it lacks a rational relationship to legit. state interests.

i.
there must be a link b/w the classification adopted and the object to be obtained – a law will be sustained if it can be said to advance a legit. govt. interest even if the law seems unwise or works to the disadvantage of a particular group, or if the rational for it seems tenuous.

ii.
the amend. is too narrow and too broad – it identifies persons by a single trait and then denies them protection across the board.

iii.
the law raises the inevitable inference that the disadvantage imposed is born of animosity toward the class of people affected – if EP means anything, it must at least be that a bare desire to harm a politically unpopular group cannot constitute a legit. govt. interest.

iv.
the state’s rationale for the amend. was to respect citizens’ freedom of association, and protect landlords and employers who have personal objections to homosexuality, as well as to preserve resources to fight other discrim.  But the breadth of the statute is too far removed from these justifications to credit them – the amend. is not directed to any identifiable legit. purpose or discreet objective.

(4)
Scalia dissent: rips the majority a new asshole.  He says this is a modest attempt by seemingly tolerant residents to preserve traditional sexual mores against the efforts of a politically powerful minority.  The const. says nothing of giving preference to homosexuality, and as such it should be left to be resolved by normal democratic means.

i.
Discussion of Part II – Discrimination against non-suspect classes is still prohibited, so b/c arbitrary discrim. is still prohibited homosexuals are still protected – the amend. simply prohibits special treatment.  He thus argues the court is basically saying that one who is accorded equal treatment under the laws, but cannot as readily as others obtain preferential treatment, has been denied EP.

ii.
Discussion of Part III – he argues that there was a legit. rational basis for the substance of the amend.  – in Bowers, the court held that the const. does not prohibit making homosexual conduct a crime.  If this is const. permissible, then surely it is also permissible to enact laws merely disfavoring homosexual conduct.

I.
Fundamental Rights and Interests

1.
A more searching standard of review under EP can be triggered b/c of the basis on which the govt. allocated benefits or imposes burdens.  But the court has also invoked a heightened standard of review b/c of the nature of the interests affected by the classification.  So what makes an interest fundamental?  

a.
Skinner v. Williamson (1942) – court struck law providing for sexual sterilization of persons convicted more than twice of felonies involving moral turpitude.  While the state should get deference, the legislation was struck b/c it was dealing w/ one of the most basic civil rights of man.  Marriage and procreation are fundamental to the very existence and survival of the race.  The classification touches a sensitive and important area of human rights; in such cases, strict scrutiny of the class is essential.

2.
During Warren court years, more substantive values and interests were fashioned from the EP clause – where DP wouldn’t give attention to some rights, EP was stepping in to provide strict scrutiny protection of some rights, including classifications relating to wealth.  How far this would go was never really defined, and the current court has backed away from the approach.

IV.
Freedom of Expression
A.
Language, History and Functions of the First Amendment

1.
The First Amend. protects freedom of speech and the press only from being abridged by federal legislation.  However, there are some categories of speech that are not protected – most frequent are fraud, defamation and obscenity.

2.
First Amendment considerations begin after WWI as a result of communist and radical groups in the U.S. and their conduct w/ respect to Espionage Act of 1917.  The Act prohibited obstruction of recruiting or the encouragement of insubordination in the armed services.

3.
Schenck v. U.S. (1919) - (s, the Gen. Secretary of U.S. Socialist Party and his cronies, mailed leaflets to draft aged-men stating that the draft was in violation of the 13th Amend.  The govt. said these encouraged obstruction of the draft, and ( was thus convicted of violating Espionage Act.  

a.
Held: Holmes – the conviction was upheld.  In many places and in ordinary times saying what the (s said would have been w/in their const. rights.  But the character of every act depends upon the circumstances in which it is done.  The question in every case is whether the words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that Congress has the right to prevent.  When a nation is at war many things that might be said in time of peace are such a hindrance to its effort that their utterance will not be endured so long as men  fight and that no court should regard them as protected by any const. right.

 4.
Abrams v. U.S. (1919) (s published pamphlets attacking the special American expeditionary force sent to challenge the new Communist revolutionary regime in the USSR.  They were convicted under the Espionage Act for publishing language intended to incite, provoke or encourage resistance to the war effort and of conspiring to urge, incite and advocate curtailment of the production of war materials.  The Sup. Ct. found this was not protected by the 1st amend.

a.
Holmes/Brandeis dissent: the U.S. may constitutionally punish speech that produces or is intended to produce a clear and imminent danger that it will bring about forthwith certain substantive evils that the U.S. constitutionally may seek to prevent – this power is greater in time of war than time of peace.  But it is only the present danger of immediate evil or an intent to bring it about that warrants Congress in setting a limit to the expression of opinion where private rights are not concerned.  Here, publishing a leaflet w/o more does not prevent any immediate danger that its opinions would hinder the success of the govt. arms.

b.
to allow opposition by speech seems to indicate that you think the speech impotent.  But when men have realized that time has upset many fighting faiths, they may come to believe – even more than they believe the very foundations of their own conduct – that the ultimate good is better reached by a free trade in ideas.   The best test of truth is the power of the thought to get itself accepted in the competition of the market . . . 

5.
The Marketplace Model – expresses the notion that free speech is good b/c it is likely to bring out the truth.  But has been criticized, too, b/c it rests on a presumption of rationality – a citizenry of intelligent decision-makers seeking and empowered to govern a free society.

6.
Citizen-Participant Model -  another arg. says the framers were interested in political freedom and in making democracy work.  The citizen-critic of govt. must be given information to enable him to do his political duty.  Otherwise, he cannot control his governors.  Thus, public speech – that involving the public arena – is absolutely protected.  Speech involving private life is not absolutely protected but is to be accorded only the general protection provided by the DP Clause.

7. 
Individual Liberty Model – freedom of speech is valuable in itself in promoting individual self-realization and self-determination.  The rational individual requires information and an opportunity to express his own ideas if he is to grow.

(
Nutshell Summary: from all these theories flows the principle that laws limiting freedom of expression are not to be reviewed under the deferential rationality test.  Rather, such laws are to be subjected to the regimen of stricter judicial scrutiny. 

8.
The Doctrine of Prior Restraint: Forms of Control
a.
It has been argued that freedom of speech was limit to prohibition of prior restraints, i.e. imposition of limitations or prohibitions of speech before it is disseminated.  While the modern court has rejected the narrow reading that would limit the free speech guarantee to prior restraints, the historical record arguably calls for closer judicial attention when they are used.

b.
Moreover, the functional values served by the First Amend. also are used to justify a stringent standard of review.  Speech restrained prior to publication is not exposed to the marketplace.  The citizen is denied exposure to the message – the individual cannot learn from speech that was never spoken. 

B.
Advocacy: The Clear and Present Danger Doctrine

1.
Developing the Danger Doctrine
a.
Masses Publishing v. Patten (S.D.N.Y., rev’d,  2d Cir. 1917) – NY Postmaster had advised the (, publisher of a revolutionary periodical, that his publication would not be sent through the mail, pursuant to the Espionage Act, b/c it would hamper the U.S. war effort.  ( sought an injunction.

(1)
Held: J. Learned Hand – one may not counsel others to violate the law as it stands.  While this may be accomplished by indirection as well as expression, if one stops short of urging to resist the law, it seems to me one should not be held to have attempted to cause its violation.   The Espionage Act was thus limited to the direct advocacy of resistance to the recruiting and enlistment service, which the journal had not done.  The injunction was thus granted.

b.
Gitlow v. New York (1925) - (, member of left wing socialist party, was convicted under NY anarchy statute for publishing a radical manifesto.  Statute forbade publication of material advocating the overthrow of organized govt. by force.  ( had advocated mass strikes by the proletariat rather than change through the political process.

(1)
Held: Sanford – by enacting the statute the state has determined that utterances advocating overthrow of the govt. by force are so inimical to the general welfare and involve such danger of substantive evil that they may be penalized in the exercise of state police power.  This must be given deference – police statutes may only be declared unconst. where they are arbitrary or unreasonable attempts to exercise authority vested in the state in the public interest.  The state cannot reasonably be required to defer the adoption of measures for its own peace and safety until the revolutionary utterances lead to actual disturbances of the public peace or imminent and immediate danger of its own destruction; but it may, in the exercise of its judgment, suppress the threatened danger in its incipiency.

i.
having made the above point, the rule can be applied to every utterance which is of such character and used w/ such intent as to bring it w/in the prohibition of the statute.  It doesn’t matter whether the particular utterance would bring about the substantive evil.

(2)
Holmes/Brandeis dissent: it is manifest to say that there was no C&P Danger of an attempt to overthrow the govt. by force by those who shared (’s views.  The majority said this was incitement; Holmes argues that every idea is an incitement, and that ideas offer themselves for belief, and if believed they are acted upon unless some other belief stifles it.   It’s only when such incitement causes the C&P danger that it can be regulated.

c.
Whitney v. Calif. (1927) - ( was elected alternate member of the Communist Party’s state exec. committee, and was thus convicted under state Criminal Syndicalism Act (criminal syndicalism is any doctrine advocating unlawful methods of terrorism as a means of accomplishing political change.)  Her conviction was affirmed by the S.C.

(1)
Brandeis/Holmes concurrence: the rights of free speech and assembly are fundamental, but not absolute.  Their exercise is subject to restriction, if the particular restriction proposed is required in order to protect the state from destruction or from serious injury, political, economic or moral.  It has been settled that a restriction is not valid unless the speech produces a clear and imminent danger which the state may const. seek to prevent.  In order to support a finding of C&P danger it must be shown either that immediate serious violence was to be expected or was advocated, or that the past conduct furnished reason to believe that such advocacy was then contemplated.  Moreover, the fact that speech is likely to result in some violence or in destruction of property is not enough to justify its suppression.  There must be the probability of serious injury to the state.

2.
The Modern Danger Doctrine: Speech and Context
a.
Brandenberg v. Ohio (1969) - (, leader of a KKK group, was convicted under state criminal syndicalism statute (see above).  While Whitney upheld a similar statute, it has been discredited b/c it was outlawing mere advocacy.  

(1)
Held: Per Curiam – The new rule is the principle that the const. guarantees of free speech and free press do not permit a state to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce those actions.

i.
under this test, the statute cannot be sustained.  The act punished advocacy w/o requiring incitement or imminent lawless action.  Thus, it violates the 1st and 14th amends.

(2)
Douglas concurrence: C&P danger test is not reconcilable w/ the 1st amend. in peacetime.  The line b/w what is permissible and not subject to control and what may be made impermissible and subject to regulation is the line b/w ideas and overt acts.  The only time you can punish pure speech is where it is “brigaded w/ action” (e.g. yelling “fire” in a crowded theatre.) 

C.
The Structure of Speech Regulation – Content-Based vs. Content-Neutral

1.
There are two ways in which the govt. may regulate speech, and depending on which way the reg. is going will depend on the scrutiny used by the court.

a.
Under the first method, the govt. engages in content-based regulation.  This is further broken down:

(1)
categorical approach – govt. cannot regulate the content of speech unless it falls into one of a certain restricted list of categories (danger/incitement, fighting words, obscenity, child pornography, commercial speech and defamation.)

(2)
if the govt. is regulating speech that does not fit one of the above categories then the law is presumptively invalid and must w/stand strict scrutiny.

b.
Under the second method, the govt. engages in content-neutral regulation (does it regulate the time, place and manner of speech?).  

(1)
the court will use intermediate scrutiny (see O’Brien, infra) and ask if (a) the regulation furthers an important or substantial govt. interest, (b) if the reg. is unrelated to the suppression of free expression, and (c) if it imposes an incidental restriction on alleged 1st amend. speech not greater than is essential.

2.
The Principle of Content Neutrality

a.
Police Dept. of Chicago v. Mosley (1972) - ( was picketing Chicago high school b/c of alleged race discrim., and brought suit after he was arrested for violating city ordinance declaring that it was disorderly conduct to picket w/in 150 feet of a school that was in session (except during a labor dispute).  

(1)
Held: b/c some picketing is treated differently than others, this must be evaluated under EP, which is closely intertwined w/ the first amend.: the ordinance prevents picketing, which is expressive conduct, and does so by classifications formulated in terms of subject of the picketing.  The question was thus whether there is an appropriate govt. interest suitably furthered by the disparate treatment.  Once a forum is opened up to assembly or speaking by some groups, govt. may not prohibit others from assembling or speaking on the basis of what they intend to say.  Selective exclusions from a public forum may not be based on content alone, and may not be justified by reference to content alone.

(2)
the city argued that the statute was content-neutral, but the court found that it was subject-specific, which makes it content-specific even if the statute itself is viewpoint neutral.

b.
City of Renton v. Playtime Theatres (1986) – court found city ordinance which prohibited adult motion picture theatres from locating w/in 1000 ft. of a residential zone was const.  The ordinance was a valid time, place and manner regulation.

(1)
Held: Rehnquist – the ordinance is not aimed at the content of the films shown at adult theatres, but rather at the secondary effects of such theatres on the surrounding community.  The appropriate inquiry is whether the ordinance is designed to serve a substantial govt. interest and allows for reasonable alternative avenues of communication.

i.
the court found that the city was not required to undertake specific studies to its own situation, but rather could rely on studies of other cities that adult theatres had unwanted effects on the quality of life.  The ordinance thus constituted a valid response to a serious problem.

(2)
Brennan dissent: the ordinance was not content-neutral and discriminated on its face – it would thus be const. only if it passes strict scrutiny.

(
significance of the case is that no proof of independent harm to the city is required to justify either concentration or dispersion of adult theatres.

c.
Boos v. Barry (1988) – DC ordinance prohibited the display of a sign w/in 500 feet of a foreign embassy if that sign brought a foreign govt. into public disrepute.  The city said the ordinance was not content-based b/c the govt. was not selecting b/w viewpoints; the permissibility of a message depends solely on the policies of foreign govts.

(1)
Held: the law was content-based, b/c the govt. had determined that an entire category of speech – signs critical of foreign govts. – is not to be permitted.  The court rejected the arg. that Renton applies (govt. argued that the law was concerned w/ a secondary effect – preserving the dignity of diplomats) b/c regs. which focus on the direct impact of speech on its audience present a different situation.

d.
Simon & Schuster v. NY Crime Board (1991) Court invalidated NY Son of Sam law, which required an entity contracting w/ an accused or convicted person for a depiction of a crime to turn over any income under that K to an escrow family for the victim.  

(1)
Held: the court found this to be content-based statute – in the context of financial regulation, the govt.’s ability to impose content-based burdens on speech raises the specter that the govt. may effectively drive certain ideas or viewpoints from the marketplace.  Because the law establishes a financial disincentive to create or publish works w/ a particular content, it could be upheld only if it served a compelling interest and were narrowly drawn to serve that interest.  The state could not offer any justification for a distinction b/w this expressive activity and other activity in connection w/ its interest in transferring the fruits of crime from criminals to their victims.

(2)
Nutshell: although the state interests in victim compensation and preventing criminals from profiting from their crimes were compelling, the law was not narrowly drawn.  For example, it applied to works of authors describing crimes for which they had never been convicted.

e.
City of Ladue v. Gilleo (1994) – court held municipal ordinance that prohibited  homeowners from displaying all signs except “residence identification” signs, “for sale” signs and warning of safety hazards unconst.  The stated purpose of the statute was to avoid visual clutter that arises from a proliferation of signs, and safety and traffic hazards such clutter might present.  ( wanted to protest the Gulf war w/ a sign in her window, challenged the statute as violation of right to free speech.  The court of appeals held that the city’s interests were not sufficiently compelling to support a content-based restriction.
(1)
Held: Stevens – signs are subject to city’s police powers – they can pose problems which legitimately call for regulation.  But govt. is not free to regulate signs w/o respect to first amend. limits.  When regulating signs, the city must be conscious of regulating too little such that it is discriminating based on the signs’ messages, or in the alternative regulating too much speech.

i.
But content discrim. didn’t even matter here – the fact that the city provided exemptions for the ordinance demonstrated that the city has concluded that the interest in allowing certain messages to be conveyed by means of residential signs outweighs the city’s aesthetic interest in eliminating signs.  It has not imposed a flat ban on signs b/c it’s determined that at least some of them are too vital to be banned.

(
question: how do we justify this w/ Railway Express?  couldn’t the same logic apply that the legislature had considered this…

f.
Turner Broadcasting System v. FCC (1994) – In 1992 Congress enacted the Cable Act after finding that the physical characteristics of cable transmission, compounded by the cable industry’s increasing economic power, was endangering the ability of over-the-air broadcasters to compete for viewing audience and thus for operating revenues.  Thus, the statute provided for “must-carry” provisions, which required that cable operators carry the signals of a specified number of local broadcast stations.  (s said this was violation of freedom of speech and the press.

(1)
Held: Kennedy – the must carry rules regulate speech in two respects: (a) they reduce the number of channels over which cable operators exercise unfettered control, and (b) they render it more difficult for cable programmers to compete for carriage on the limited channels remaining.  Given that it’s regulation of speech, what standard applies?

i.
court rejected contention that the less rigorous standard applied to broadcast regulation should apply here – only a limited number of speakers may use the broadcast medium, whereas in cable there is no practical limitation on number of speakers, so all viewpoints are getting out there.  Thus, b/c the must-carry provisions impose special obligations upon cable operators and special burdens on programmers, some measure of heightened scrutiny is demanded.

ii.
the must-carry rules impose burdens and confer benefits w/o reference to content – while the provisions interfere w/ editorial discretion of cable programmers, the extent of the interference does not depend upon the content of the programming.  The provisions do distinguish b/w speakers in the television programming market, but do so based only on the manner of speech – broadcasters are favored while cable programmers are disfavored.

iii.
even if they are facially neutral, however, a reg. may still be content-based if its manifest purpose is to regulate speech b/c of its message.  Here, however, Congress’ overriding objective was not to favor programming of a particular subject matter, viewpoint, or format, but rather to preserve access to free television to homes w/o cable.  The scope of the provisions thus make clear that Congress was not trying to promote speech of a certain type, but rather preventing cable operators from exploiting their economic power to the detriment of broadcasters.

(2)
Part III – the provisions don’t pose such inherent dangers to free expression as to warrant strict scrutiny.  Instead, intermediate review is appropriate – statute must be narrowly tailored, which here means that the means chosen do not burden substantially more speech than is necessary to further the govt.’s legit. interests.

D.
Offensive Language

1.
Chaplinsky v. NH (1942) – ( was Jehovah’s Witness who distributed pamphlets denouncing religion.  Local residents claimed this was a racket; citizens complained to the police, who warned ( that the crowd was restless.  ( then called the cops and govt. “fascists,” and was arrested for violating statute which forbade addressing any offensive or derisive language at someone legally in the street.

a.
Held: the statute is facially unconst., as being both overbroad and vague – it doesn’t describe what “derisive” or “annoying.”  The court gives the statute a “curative gloss,” which tightens up the const. infirmity (note, a fed. court cannot do this to a state statute) – it says only those words which had a direct tendency to cause acts of violence by the persons to whom, individually, the remark is addressed, are forbidden  This is the fighting words doctrine.

(1)
 the test is what men of common intelligence would understand to be words likely to cause an average addressee to fight. 

(2)
there are certain well-defined and narrowly limited classes of speech, the prevention and punishment of which have never raised any const. problem.  These include the lewd and obscene, the profane, the libelous, and the insulting or fighting words.  It has well been observed that such utterances are of such slight social value as a step to truth that any benefit which may be derived from them is clearly outweighed by the social interest in order and morality.
2.
Cohen v. California (1971) - ( was convicted of violating a section of the Cal. Penal Code prohibiting “malicious and willful disturbance of the peace by offensive conduct” by wearing a jacket in a courthouse bearing the words “fuck the draft.”  He did not threaten or engage in any violence, nor did anyone react to him.  The state court of appeals upheld the conviction on the grounds that this was offensive conduct b/c the words might cause someone to rise up and commit a violent act.

a.
Held: Harlan – this is a regulation of speech; thus, so long as there is no showing of an intent to incite disobedience to or disruption of the draft, ( could not be punished consistently w/ the 1st and 14th amends. for asserting the evident position on the inutility or immorality of the draft his jacket reflected.  But he also doesn’t have power to say whatever he pleases – there are some limits:

(1)
this doesn’t fall under one of the specific categories where govt. can deal w/ content of speech – it is not obscenity b/c it is not erotic.

(2)
these are also not fighting words – state can ban personally abusive epithets which are inherently likely to provoke violent reaction.  But here, the words weren’t directed to the person of the hearer – no individual present could reasonably have regarded the language as a personal insult.  No one was violently aroused, and ( didn’t intend such a result.

(3)
unwilling audience problem doesn’t get him either – the mere presumed presence of unwitting listeners or viewers does not serve automatically to justify curtailing all speech capable of giving offense.  The ability of govt., consonant w/ the const., to protect others from hearing objectionable speech is dependent upon a showing that substantial privacy interests are being invaded in an essentially intolerable manner.

b.
Having said the above, the court declares that the issue is whether the state can excise, as “offensive conduct,” one particular scurrilous epithet from the public discourse, either upon the theory of the court below that its use is inherently likely to cause violent reaction or upon a more general assertion that the states, acting as guardians of public morality, may properly remove this offensive word from the public vocabulary.

(1)
the court says that it is not obvious that the 1st and 14th amends. must be taken to disable the states from punishing public utterance of this unseemly expletive.  The court undertakes analysis here: the const. right of free expression is designed and intended to remove govt. restraints from the arena of public discussion; thus, in what otherwise might seem a trifling and annoying instance of individual distasteful abuse of a privilege, these fundamental societal values are truly implicated.

(2)
the state’s principle is boundless – how is one word distinguished from another?  While the word here might be distasteful, it is nevertheless often true that one man’s vulgarity is another man’s lyric.  Also, linguistic expression conveys ideas not only capable of relatively precise, detached explication, but otherwise inexpressible emotions as well.  Words are often chosen as much for their emotive as cognitive force.

3.
The Skokie Cases (Illinois courts, 1978) – American nazi party wanted to parade through Jewish suburb of Chicago – the suburb had many survivors of concentration camps.  The town thus passed ordinances to prevent the parade.  The 7th Cir. in the first case held that the ordinance was unconst.: the problem w/ engrafting an exception on the 1st amend. for such situations is that they are indistinguishable in principle from speech that invite dispute, induces conditions of unrest, etc.  Yet these are the high purposes of the amend.

a.
The town then sued to enjoin the display of swastikas on the grounds that it would foment a breach of peace and cause a nuisance.  This time, the Illinois SC found against them: (s were requesting that Chaplinsky be applied to say that the fighting words doctrine permits a prior restraint on symbolic speech.  The court refused to do so, finding that the display of the swastika was symbolic political speech and not fighting words.  Display of it cannot be totally precluded b/c it might cause violent reactions by those who view it, especially when the community had advance warning of the parade and could choose not to view it.

b.
Additionally, the hostile audience problem (see Feiner, infra) was addressed: it the actual behavior is not sufficient to sustain a conviction under a statute, the anticipation of such events cannot sustain the burden necessary to justify a prior restraint.

4.
Feiner v. New York (1951) – a speaker was interrupted by a policeman who demanded he stop his speech b/c his remarks in derogation of the President, mayor of Syracuse, and American Legion appeared to be about to cause a fight in the audience.  He refused to stop and was arrested for disturbing the peace.  The court upheld the conviction, 5-4.  The case has come to represent the hostile audience problem: if a speaker angers a crowd to the point that either the physical security of the speaker is endangered or a public disorder is likely, who should the police arrest, the speaker or the crowd?  

a.
Held: Vinson - ( was not arrested for the content of his speech, but rather the reaction which it caused.  While the police may not be used for the suppression of unpopular views, when a speaker undertakes incitement to riot, they are not powerless to prevent a breach of the peace.

b.
Black dissent: the police DO have an obligation to protect (’s const. right to talk.  They do have right to prevent breach of peace, but if, in the name of preserving order, they can ever interfere w/ a lawful public speaker, they first must make all reasonable efforts to protect him.  Here, the police duty was to protect (’s right to talk, even to the extent of arresting the man who threatened to interfere.

5.
R.A.V. v. City of St. Paul (1992) - ( and other teenagers burned a cross on the front lawn of a black family.  They were prosecuted under the city Bias-Motivated Crime Ordinance, which said that if you placed on public or private property a symbol, object, appellation, characterization or graffiti including a burning cross or swastika, you could be prosecuted for a misdemeanor.

a.
Held: Scalia – the statute is facially unconst. in that it prohibits otherwise permitted speech solely on the basis of the subjects the speech addresses.  The court has a limited categorical approach which permits restrictions on designated types of speech.  While it has been said that these categories are “not w/in the area of const. protected speech,” what that really means is that they can be regulated b/c of their const. proscribable content – not that they are categories of speech invisible to the const., so that they may be made vehicles for content discrim. unrelated to their distinctively proscribable content.  (thus the govt. can proscribe libel, but cannot make the further content discrim. of proscribing only libel critical of the govt.)  All fighting words can be punished, but a subset of fighting words which is punished b/c of the viewpoint they express cannot be.  Such regulation of fighting words is impermissible content discrimination.

(1)
the ordinance could also not be justified as a secondary effect (see Renton) b/c of the city’s interest in protecting vulnerable minority groups who had suffered discrimination.  The consequences of the proscribed speech flowed from the listener’s reaction to the speech – an impermissible ground for the regulation of speech.

(2)
Having determined that the ordinance was invalid, the court applied strict scrutiny, and found that although the ordinance served a compelling interest in promoting racial, religious and ethnic harmony, it was still invalid b/c there were content-neutral alternatives available.

b.
White concurrence: criticizes the rejection by the majority of the categorical approach, which said that the 1st amend. protects those narrow categories of expression long held to be underserving of 1st amend. protection.  White says that forcing the govt. to criminalize all fighting words, rather than just certain ones, is inconsistent w/ the court’s history: “it is inconsistent to hold that the govt. may proscribe an entire category of speech b/c the content of that speech is evil, but that it may not treat a subset of that category differently w/o violating the 1st amend.”  The overbreadth doctrine has the redeeming virtue of attempting to avoid the chilling of protected expression, but the court’s new “underbreadth” creation serves no desirable function.  Instead, it permits, indeed, invites, the continuation of expressive conduct that in this case is evil and worthless in first amend. terms. . .

(1)
additionally, the majority undermined the purpose of strict scrutiny analysis in 1st amend. cases.  The city here had a compelling interest in ensuring basic human rights of groups historically subjected to discrim.  Nevertheless, under the majority’s view, a narrowly-drawn, content-based ordinance could never pass const. muster if the object of the legislation could be accomplished by banning a wider category of speech.

6.
Wisconsin v. Mitchell (1993) – court upheld a state statute which enhanced penalties when the victim is selected b/c of race.  Here, a group of black men and boys attacked and beat a white boy severely, and the sentence of one of the men was increased from the normal 2 years to 7 years b/c the perpetrator had explicitly selected the victim b/c of race.  

a.
Held: unlike RAV, the statute went beyond punishing expression and punished the underlying conduct.  A physical assault is not by any stretch of the imagination expressive conduct protected by the 1st amend.  ( contended that since the rationale for enhancing his sentence was his discriminatory motive, the statute was actually punishing his thoughts and beliefs.  The court rejected this, saying motive is frequently an important factor in determining penalties for crim. conduct.

E.
Symbolic Speech: Expression and Conduct

1.
What standards determine when symbolic conduct will enjoy first amend. protection?

2.
United States v. O’Brien (1968) - ( and three companions burned their draft cards on the steps of a courthouse, in front of a sizable crowd, including some FBI agents.  Immediately after the burning, they were attacked by the crowd; the FBI agents rushed them into the courthouse, where they were arrested.  ( was convicted under Congressional Act which prohibited the knowing destruction or mutilation of a Selective Service certificate.  ( claimed that he burned the card b/c of his antiwar beliefs, and did so in an effort to convince other people to adopt his position.

a.
Held: the statute does not abridge free speech on its face; ( nonetheless made two args.: (1) it was unconst. as applied to him, and (2) it was unconst. as enacted b/c Congress’s purpose was to suppress freedom of speech. 

(1)
( argues this was protected “symbolic speech” w/in the 1st amend. b/c he is guaranteed protection of all modes of communications of ideas by conduct.  The court rejects this – not all conduct is speech just b/c the person engaging in it intends to express an idea.  However, even if (’s conduct did bring the 1st amend. into play, it doesn’t necessarily follow that his conduct was protected.  The court outlines a test: when speech and non-speech elements are combined in the same course of conduct, a sufficiently important govt. interest in regulating the non-speech element can justify incidental limitations on 1st amend. freedoms.
i.
a govt. reg. is sufficiently justified if: it is w/in the const. power of govt., if it furthers an important or substantial govt. interest, if the govt. interest is unrelated to the suppression of free expression, and if the incidental restriction on alleged 1st amend. freedom is no greater than essential to the furtherance of that interest.
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