Con Law II 

Prof. Dienes



Fall 2000


The Meaning of Equal Protection:  The Equal Protection Clause is part of the 14th Am.  It provides that “no state shall … deny to any person within its jur ep of the laws.”  Here are the key concepts concerning ep:

· Classifications:  The clause imposes a general restraint on the governmental use of classifications, not just classifications based on race but also those based on sex, alienage, illegitimacy, wealth, or any other characteristic.

· Fed gov:  the direct text of the clause applies only to state governments.  But the fed gov is alos bound by the same rules of ep – the 5th am’s d/p clause is interpreted to bar the fed gov from making any classification that would be a violation of the EP clause if done by a state.  

· Gov action only:  the EPC (and the 5th am DPC) apply only to gov action, not to action by private citizens.  This is the reqmt of state action.

· “As applied” vs. “Facial”:  there are 2 diff types of attacs a P may make on a classification

· Facial:  if P attacks a classification that is clearly written into some statute or regulation, he is saying that the statute or regulation violates ep “on its face”

· “As Applied”:  if P’s claim is that the statute/regulation does not make a classification on its face, but is being administered in a purposefully discriminatory way, then he is claiming that the statute/regulation is a violation of ep “as applied”

· What the EPC guarantees:  EPC in essence guarantees that people who are similarly situated will be treated similarly.

· Three levels of review:  there are three levels of review that are used in judging whether governmental classifications violate EPC:

· Strict Scrutiny:  At one end of the spectrum, the Ct gives “strict scrutiny” to any statute that is based on a “suspect classification” or that impairs a “fundamental right.”  Where strict scrutiny is invoked, the classification will be upheld only if it is necessary to promote a compelling governmental interest.  

· Suspect classes:  The three suspect classes are race, national origin, and (for some purposes) alienage.  

· Fundamental Rts:  The rts (rights) that are fundamental are principally the right to vote,  the right ot have access to the courts, and the right to migrate interstate.
· Middle-level review:  In a few situations, the Ct uses a middle level of review, less demanding than str scrut (strict scrutiny).  This level is used for “semi-suspect” classifications.  Under mid-level review, the means chosen by the legislature (i.e., the classification) must be substantially related to an important governmental objective.

· Suspect Classifications:  those based on gender and illegitimacy
· Ordinary “mere rationality” review:  at the easiest to satisfy end of the spectrum, we have the “mere rationality” std.  This std applies to all classifications that are not based on a “suspect” or “semi-suspect” classification and do not impair a “fundamental rt.”  Under this std, the classification will be upheld so long as it is conceivable that the classification bears a rational relationship to a legitimate governmental objective.  Almost every classification survives this easy review

· Economic classification:  almost every economic and tax classification is reviewed under this easy std.

· Suspect classifications:  when a classification involves a suspect class (race, national origin, and for some purposes, alienage,), here are the key features of how cts do their review:

· Purposeful:  str scrut will only be applied where the differential treatement of the class is intentional on the part of the gov.  if the gov enacts a statute or regulation that merely has the effect of burdening, say blacks worse than whites, the ct will not use str scrut.  © I think effect can be used as a factor in  deciding whether it is intentional or not though.

· Str = fatal:  once the Ct decides that a suspect classification is involved tand that str scrut must be used, the scrut is almost always fatal to the classification scheme.  For instance, no purposeful racial or ethnic classification has survived str scrut since 1944.

· Segregation:  The clearest example of a classification involving a suspect class and thus requiring str scrut is segregation, the maintenance of physical separation b/w the races.  Official, intentional segregation based on race or national origin is a violation of the EPC

· Race Conscious Affirmative Action:  Gov programs that attempt to assist racial or ethnic minorities (i.e., affirmative action programs - benign), and do so in an explicitly race- or ethnically-conscious way, are strictly scrutinized just the same as those that purposefully disadvantage minorities (invidious).

· Gender:  sex-based classification get middle level review.  If gov intentionally classifies on the basis of sex, gov must show that it is pursuing an important objective, and that the sex-based classification scheme is substantially related to that objective.  

· Benign as well as invidious:  the same std of review is used whether the sexo-based classification is “invidious” (intended to harm women/men) or “benign” (intended to help women/men, or even intended to redress past discrimination against women).

· Illegitimacy:  Classifications disadvantaging illegitimate children are “semi-suspect” and therefore get middle level scrut

· Alienage:  alienage classifications are subjected either to str scrut or to mere rationality, depending on the circs

· General rule:  usually, discrim against aliens is subject to str scrut
· “Representative gov” exception:  but str scrut does not apply where the discrim against aliens relates to a “function at the heart of representative government.”  This means that gov may discrim against aliens w/ respect to jobs that are closely tied in w/ politics, justice or public policy, including posts like state trooper, public school teacher or probation officer.

· Fundamental rts:  there will be strict scrutiny not only when a “suspect classification” is used, but also when a “fundamental rt” is burdened by the classification selected by the gov.  whenever a classification burdens a fud rt, the classification will be subjected to str scrut even though the people who are burdened are not members of a suspect class.
· Voting:  the rt to vote in state and local elections is fundamental, so any classification burdening that rt will be strictly scrutinized (eg a poll tax, or an unduly long residency reqmt b/f voting allowed)

· Ct access:  access to the cts is sometimes a fundamental rt.  For instance, if the st imposes, a fee that the rich can pay but the poor cannot, and the access relates to a criminal case, str scrut is used.  

· Right to travel:  the rt to travel – which is really the right to change one’s state of residence or employment – is fundamental

· Duration of residence:  thus if the st imposes a substantial waiting period on newly-arrived residents, b/f they can receive some vital gov benefit (i.e. welfare payments), the scheme will be strictly scrutinized.

· Necessities:  there is no fundamental right to material “necessities of life.”  Thus food, shelter and medical care are not fundamental, and the state may distribute these things unevenly.  Similarly, one does not have a fundamental rt to a public edu; therefore, the state may impose inequalities in the distribution of that edu w/o having to face str scrut.  [© wd have to pass rationality though, rt?]

Em= emanuels, Ns = nutshell, BL = black letter, CB = casebook, D = dienes notes

I.  Substantive limits on Governmental Power

II.  Forms of substantive d/p

III.  The Meaning of Equal Protection

C.  Gender Classifications:  BL:  no SCt majority has held that sex classifications are suspect.  As a result, the “str scrut” std is not used.  However, discrimination against women does share common characteristics w/ race, eg, it has been historic and pervasive and gender is highly visible and immutable.  Such discrim often reflects archaic stereotypes rather than meaningful differences b/w the sexes.  

D analysis EXAM

1.  What is the nature of the classification?  

a.  all women

b.  pregnant women

c.  married women

d.  sexuality

(b/c are classifications w/in a classification)

2.  Is it an intentional classification?

3.  What is the std of review?
D – Rationale : criteria of suspectness – when classification intentionally discriminates

1.  History:  f

a.  for women, not in the 14th am

b.  refer to history of pervasive discrim in society

i.e.  paternalism that disallowed voting, jury duty etc

Arg against:  Powell in Bakke: not like racial discrim

Need to arg that it is

2.  Politically insular minority:

No, women are a majority and can vote since the  ‘20s

Yes, history of political disadvantage makes them underrepresented

3.  stereotypes:

ethical cast system 

gender is a highly visible, immutable trait, does not turn on merit

assumed roles are gender based – paternalistic and archaic stereotypes

Args for our toolbox (will want to argue both ways):  

Immutable 

Stereotypes

Stigma? Notions of inferiority

Discreet and insular

Goes against democratic ideal:  base on merit not status
1.  Introduction:  em:  When examining a racially-conscious statute, it is generally not too difficult to ascertain whether the statute was intended as “benign” affirmative-action legislation designed to benefit a disadvantaged minority, or was, rather, garden-variety discrim against racial minority.  But when one examines a statue which classifies by gender, it will usually be much more difficult to decide whether the statute is “benign” or not.  ns:  it is doubtful that the framers of the 14th am ever contemplated that EP guarantee wd become a vehicle for challenging legal disabilities imposed upon women.  

a.  Early laws:  em early statutes typically classified by gender on the theory that woman’s place was in the home raising children, and that women therefore needed to be protected from a whole list of dangers lurking in the male dominated world outsid e the home, alcohol, physical labor, jury duty, etc.  ns:  Discriminatory laws reflected a paternalistic attitude regarding the need to protect “the weaker sex” and assumptions about a woman’s proper place in society.  

b.  Later laws:  em:  A second group of laws, generally enacted after 1960, were protective in another way:  they attempted to undo the effects of the paternalistic attitudes which curtailed opportunities for women.

2.  STD of Review:  
a.  Until 1971:  rationality review, highly deferential std of review b/c cts emphasize the needs of a woman to be protected.  

b.  The Court today applies – Intermediate std of review:  Purposeful gender classifications against women or men must serve important governmental objectives and must be substantially related to achievement of those objectives + recently the Ct has called for an exceedingly persuasive justification.
i.  Origins of this stricter review:  by the 1970s, the ct began to give more than trivial review to gender-based classifications:  

A.  Reed:  occurred first in Reed v. Reed:  where a statute preferring men over women as administrators of estates was struck down.  The ct purported to apply the trad’l “mere rationality” std.  But in rejecting the state’s contention that the preference reduced the workload of probate cts by eliminating hearings on merits, the Ct was clearly putting more bite into the traditional std that it had previously done.  

1.  D:  S.Ct held unconstitutional, used the language of rationality review, but did not show extreme deference it does w/ normal rationality review.

2.  CB 736 Gunther arg:  not rationality review, the only way the ct cd have struck this down was to use more, but the ct rejected that idea.  

B.  The Plurality dabbles in str scrut: Frontiero:  no Ct holding on the std for intentional classification against women – 4 justices say str scrut, 4 concur based on Reed, Renquist says rationality review.

1.  Plurality:  classifications based upon sex, like classifications based upon race, alienage, or national origin are inherently suspect and must therefore be subjected to strict judicial scrutiny.

a.  Brennan ns:  he cited the historic discrimination against women, the numerous gross, stereotypical distinctions b/w the sexes in the laws, the pervasive, although at times more subtle, discrim against women today, and the immutability of the sex characteristic which frequently bears no relation to ability to perform or contribute to society, as rendering sex classifications inherently suspect.  

2.  Args/Critics ns:  

a.  Different than race:  Powell in Bakke:  the perception of racial classifications as inherently odious stems from the lengthy and tragic history that gender-based classifications do not share.  

b.  No Stigma:  While gender-based laws often do reflect stereotypical thinking about women, critics argue that there is no stigma imposed nor doe the classification reflect any assumption that women as a class are morally inferior.  

c.  Women are not a discrete and insular minority:  critics arg – they have been guaranteed the vote since 1920 and constitute a numerical majority.

i.  Arg they are not (n.3 p.745):  Ely:  at least not for classifications enacted after women were enfranchised in the 1920s- the degree of contact b/w men and women is great, not in the closet like homosexuals, women have about half the votes, or more, if women don’t protect themselves from sex discrim in the future, it is b/c they don’t think it a priority.  

ii.  Arg they are:  lack of women in the legislature and power centers of business.  BeVier:  at this point in time, issues of concern to women have special salience that it is quite implausible to claim that women need special const’l protection b/c politicians routinely ignore them. 

d.  ns  Men:  the challenge to stricter review std for gender classifications is more compelling when the discrimination is visited upon males as a class.  Certainly men have not been politically insular, have not suffered from pervasive historical discrimination and bear no stigma or sense of inferiority from separate treatment.  On the other hand, any allocation of gov benefits or burdens based on gender, rather than merit, challenges the ideal of individualized justice.  Use o fhte immutable characteristic of sex, whether the discrimination is directed against women or men, often perpetuates gender stereotypes.

e.  Individualized justice issue:  in addition to gender being like race in that it is immutable, Gender classifications are based on status rather than behavior and personal responsibility, and thus raise problems of “individualized justice”.  N.1 p.744.

3.  D:  emphasis on stereotype:  CB p.737:  “traditionally, such discrimination was rationalized by an attitude of romantic paternalism…stereotypical distinctions b/w sexes and, indeed, throughout much of the 19th century the position of women in our society was, in many respects comparable to that of blacks under the pre-Civil War slave codes.”

a.  n.2 p.744:  Arg:  gender is immutable but it does not suggest inferiority.  Arg v.:  there are many laws that recognize sex difference which do not imply inferiority, eg, seprate public washroom, requirements that women wear tops, but many laws are based on archaic stereotypes about women’s roles.  

b.  D posed the Q:  does stereotype = stigma?  

4.  Strict Scrutiny:  D -the plurality applies strict scrutiny and determines that the governments purpose of speed and efficiency in administering its program is not sufficiently important, it questions whether it even serves this interest.

c.  Retreat to Intermediate Scrutiny:  em – the ct then settled (permanently, it now appears) on an “intermediate” level of scrutiny for gender based classifications, whether “benign” or not.  Purposeful gender discrimination against women or men “must serve important governmental objective sand must be substantially related to achievement of those objectives.”  Craig v. Boren (1976).  BL:  In most intermediate review cases, the ct will use the government’s actual purpose and demand close correspondence of the classification to that end.  Classifications are most likely to fail b/c the classification is not substantially related to the governmental interest.

i.  Facts of Craig:  was a successful challenge to an Oklahoma statute which forbade the sale of 3.2% beer to males under the age of 21, and to females under the age of 18.  The constitutional claim was that the statue denied EP to males aged 18-20.  

ii.  ns:  while the state had an important interest in traffic safety, statistics offered by the state on the incidence of drunk driving among males and females did not establish that the gender discrimination was closely related to that objective.  

iii.  ns Rehnquist dissent:  challenged the Ct’s use of a new std of EP review.  Both the phrases “important objective,” and “substantial relation” he argued, “are so diaphanous and elastic as to invite subjective judicial preferences or prejudices.”

iv.  D stereotype:  whenever we have an approach that stereotypes, need heightened scrutiny b/c it is contrary to the democratic ideal, which holds that benefits and burdens of gov shd be based only on merit, whenever based on status – heightened scrutiny.

d.  Intermediate Scrutiny requiring “exceedingly persuasive justification.”:

i.  JEB v. Alabama (1994) n.8 p.748:  ns:  the Ct extended Batson and its ban on race-based peremptory challenges to gender-based peremptories:  “gender, like race, is an unconst’l proxy for juror competence and impartiality.”  Gender-based peremptories by state actors perpetuated invidious, archaic and overbroad stereotypes about the relative abilities of men and women.  Blackmun adopted the exceedingly persuasive justification std.  

A.  Arg:  preemptories represent real attitude differences b/w men and women.  Ct said that is not good enough, cannot be justified by stereotype.  (Ct notes in fn11 p.749 – that even if Al cd come up w/ statistical support – it would not be able to survive based solely on the stereotype).  

B.  ns:  Aren’t all peremptory challenges based on social stereotypes?  Peremptory challenges not based on group characteristics such as race or gender do not reinforce historical patterns of state and socially imposed race and gender discrimination.

ii.  Also see VMI below, where the Ct in 1996 applied the exceedingly persuasive justification intermediate scrutiny.

iii.  Critics arg:  that the Ct has made the std more like strict scrutiny by imposing a less restrictive means test.

3.  em:  Middle Level Scrutiny will not always be fatal:  this intermediate level of review now given to gender-based classifications, although substantially more probing than trad’l rationality has by o means proven to be universally fatal to the statues examined.

a.  most interests are important:  almost every governmental interest urged in support of gender-based statute has been found “important” and therefore sufficient to meet the first prong of the test.  Ns:  the Ct will not generally strike down laws for want of a better objective.  But see Fontiero:  administrative convenience not important; and Mississippi University for Women:  providing women, but not men, w/ “a choice of educational environments (rejected).

i.  Must use actual objective:  but to qualify as an important governmental objective, the objective must be one that “actually” motivated the legislature, as opposed to one that is articulated after the gender-based scheme was adopted.  See VMI:  a tenable justification must describe actual state purpose, not rationalizations for actions in fact differently grounded.  

b.  “Substantially related”:  the reqmt that the means chosen be substantially related to the end has had considerably more bite.  But it, too, has frequently been satisfied.  Ns:  Whether the classification substantially serves the important objective is the focal point of dispute.  

i.  Ex. Michael M. v. Superior ct (did not have to read but talked about):  Ct held that CA cd constitutionally make men but not women liable for sexual intercourse w/ a parner under the age of 18.  The state’s asserted purpose of protecting against teenage pregnancy was deemed important, and punishing the man but not the woman was held to be substantially related to achievement of that end – only women could become pregnant, so that a criminal sanction against men “equalized” the deterrence on the sexes.  Also women would be less likely to report statutory violations if they themselves cd be punished, so that a gender neutral statute might be unenforceable.  

A.  Note:  one can disagree about whether the means chosen in Michael M. are indeed substantially related to the end sought to be achieved by that statute.  But if one accepts the majority’s characterization of the aim of the statute, it does seem that it was not enacted as an accidental by-product of the traditional way of thinking about females (these types usually fail, see below).

B.  NB:  in this case the ct seems to not probe into the legislative objectives as much, but upholds by the purpose of preventing illegitimate teenage pregnancies, since it was at least one of the purposes of the state.  That the law may also have been enacted to protect chastity of young women cd not be used to strike down the otherwise const’l law.  

c.  What about Real Differences – men and women are not similarly situated:  what are the consequences of real gender differences, A gender classification based on real differences rather than sexual stereotypes is more likely to be upheld – rationale- not suspect:

i.  Micheal H:  some members of the Ct said real difference (i.e. pregnancy) – gender si no longer neutral and it is no longer quasi-suspect, therefore, shd have rationality review.

A.  Arg v.:  Real Q:  whether the difference actually justifies the legal difference.  Need to smoke out invidious thru heightened scrutiny.

B. ex. Co-ed bathrooms:  facilities related to intimate bodily functions of course generally remain segregated.

C. ex. Pregnancy:  see below – only has to meet rationality b/c Ct has found that men and women are not similarly situated.  

ii.  VMI:  “Physical differences b/w men and women, however, are enduring:  ‘the two sexes are not fungible; a community made up exclusively of one sex is different than a community composed of both.’”

d.  Remedial Statutes:  if the Ct finds that a gender conscious statute represents an attempt to remedy past discrimination against women, both prongs of intermediate scrut will more likely be satisfied.  [© is intermed scrut appropriate b/c this would be the remedial phase?].  But see:  MSU below:  Remedy must be specific:  it is not enough that the statute is intended to improve the position of women.  It must also be the case that this improvement comes in a particular narrowly defined sphere, in which women have previously disadvantaged.  [is this like affirmative action where there has to be a legal finding that there was a violation in order to redress?]

e.  Likely to strike down - Stereotypical thinking rejected:  the ct is especially likely to strike down a gender-based classification system that seems to be based on faulty generalizations or stereotypes about the differing abilities of the two sexes.  Such generalizations were at the heart of the ct’s conclusion in U.S. v. Virginia (VMI case – 1996), the VA’s publicly operated men-only academy, VMI, violated EP.  Ns:  the more a law is perceived as resulting from archaic stereotypes rather than on identifiable differences b/w the sexes, the more likely it is to be struck down.

4.  Single-sex education:  all female and all male schools have been a source of both litigation and of difficulty for the ct.

a.  Mississipi University for Women v. Hogan:  (1982):  

i.  Facts:  MUW is a state university that has enrolled only women since its establishment in 1884.  the School of nursing was not established until 1971.  the nursing school, like the other university departments, allowed men to audit courses but not to take them for credit.  The P, Hogan, was denied admission to the degree program at the nursing school, which was located in the town where he lived and worked.  There were co-ed degree programs at other Miss-supported nursing schools but he wd have had to commute a substantial distance.

ii.  Holding:  5-4 struck down the women-only policy of the nursing school.  Ct opinion applied the intermediate level of scrutiny prescribed by craig; stated that an exceedingly persuasive justification must be shown for any sex-based classification.

iii.  Not affirmative action:  ct rejected the st’s assertion that the single-sex admissions policy compensated for discrim against women and was therefore “educational affirmative action”  such a compensatory purpose justification wd be valid, only if members of the sex benefited by the classification “actually suffer a disadvantage related to the classification.  In the present case, this wd have reqd showing that women were disadvantaged in the field of nursing, not merely in the general sphere of education or employment.

A.  Nursing as a woman’s field:  evid to the contrary, that nursing is widely viewed as exclusively a woman’s job.  Thus, the single-sex policy of the nursing school in fact merely perpetuated a stereotype about proper roles for women, and had nothing to do w/ compensation for past discrimination.

iv.  Diversity claim rejected:  a second asserted objective by the state, that of providing a choice of edu environments to women, may well have been a motivator of the legislature, but since this choice of environments was given only to women, the fact that the legislature desired to grant that choice begged the ep question.  The issue was whether the legislature’s decision to grant this choice only to women was substantially related to achievement of an important governmental objective.  Held: no.

b.  US v. Virginia:  VMI case

i.  Background:  2 phases

A.  Liability phase:  did VA violate ep by having program solely for men at VMI?  Distr ct, no; App ct, yes and remanded w/ 3 options for VA:  (1) admit women to VMI, (2) establish a parallel institution or program, (3) remove state support thus freeing VMI to operate as a private institution.  VA choose #2.  S.Ct affirms liability

B.  Remedial phase:  is this parallel program for women a const’l remedy?  4th cir affirms, separate but equal – substantially comparable- S.CT reverses on remedy.  

ii.  Facts:  VA had operated VMI as a men-only institution since its founding in 1839,; the school’s purpose was and is to develop “citizen-soldiers.”  VMI was the only singl-sex school among VA’s 15 public universities.  VA’s principle defense of its single sex policy was that three aspects of VMI’s approach – its extremely rigorous physical training, its technique of depriving students of privacy, and its “adversative” approach (under which entering students are extensively hazed, in a manner comparable to Marine Corps boot camp) – would have to be materially changed if the school were made Co-ed.  Instead, the state sought to create a less rigorous program for women – but still one in theory devoted to developing citizen soldiers – at a pre-existing all-women private liberal arts college, Mary Baldwin College.

iii.  Holding:  7-1 majority:  Ct held that:  (1) VA’s policy of excluding women from VMI was a violation of women’s equal protection rts; and (2) the program at Mary Baldwin College was not sufficiently comparable to the VMI program to redress the injury.  The majority opinion was sweeping:

A.  No “overbroad generalizations”:  gender-based classifications “must not rely on overbroad generalizations about the different talents, capacities or preferences of males and females, gender based classifications may not be used, as they once were to create or perpetuate the legal, social, and economic inferiority of women.”’

1.  Suitable for some women:  rejected VMI’s arg that the program wd have to be materially changed if women were admitted.  It may be true that, as VA asserted, most women wd not like the rigorous, adversative martial VMI program, and would prefer a more cooperative program.  But the experience of women in the US military academies, and in the US military, suggested that these fears were overblown.  In any event, there were clearly some women for whom the existing VMI program was an attractive and suitable program, and VA cd not deprive these unusual women of the opportunity to attend vMI.  “Generalizations about the way women are, estimates of what is appropriate for most women, no longer justify denying opportunity to women whose talent and capacity place them outside the average description.”

a.  D:  there are women who would benefit from the adversative method, their exclusion w/o significant gov advantage to doing s does not satisfy ep.  Maintenance of the adversative method exactly as is, is not exceedingly persuasive.  

2.  Diversity Policy:  VA had also defended its men-only rule as being in furtherance of a state policy of “diversity in educational approaches.”  But the majority rejected this objective as well, concluding that this was not an “actual state purpose”, given that VA had no women-only public universities, and that the no-women policy at VMI dated from a time when VA did not offer any sort of public higher education for women.

B.  Mary Baldwin program insufficient:  Ct concluded that the proposed women-only program at MB wd not constitute an adequate remedy for equal protection violation caused by VMI’s men only status.  To remedy an ep violation, the solution wd have to “place [victims] in the position they would have occupied in the absence of discrimination” and “to eliminate [so far as possible] the discriminatory effects of the past.”  The MB program wd not be in any way the equivalent of VMI:  it wd not give its students the same intense military and leadership training (for instance, no adversative method); it wd not have a student body or faculty of the same quality; it wd not benefit from the same strong alumni ties, etc.  It wd in sum be a pale shadow of VMI.  

C.  Exceedingly persuasive justification needed:  notably stricter tone – the Ct said that sex-based classifications wd have to undergo “skeptical scrutiny,” and wd be upheld only if the state demonstrated an “exceedingly persuasive justification” for any gender based government action.  (the 4th cir’s substantial comparability std was to deferential for the exceedingly persuasive std.)

1.  Objective must be one that really motivated the state:  remember that the ct is looking for the actual state purposes, not rationalizations; that is why ct rejected the diversity policy arg.  

iv.  Rehnquist concurs in the result:  he says the record does not support the claim that diversity was the actual purpose.  Does not serve goal b/c only males benefited.  He thinks though, that ct should only look at evidence since MWU b/c that put VA on notice, under those circs, VA did nothing, therefore, soes not serve goal.

v.  Scalia – the lone dissenter:  he says don’t disturb longstanding tradition, Const’n not changing.  D says – racial segregation is a longstanding tradition – nothing in the bill of rights protects.  The political process, not a Ct order, is the proper way to change.  D – this is the same arg that Sc makes under substantive d/p; then wd not Br v. Bd be wrong – b/c done by a Ct order.  D – under EP – tradition not really relevant, except for support.  

A.  Std:  Sc objected first to the majority’s choice of std.  He claimed that while the majority admitted to having changed the trad’l intermediate level of review, it was in fact substituting a new and improper “exceedingly persuasive justification” std that contradicted the reasoning of the Ct’s prior gender cases.  In sc’s view, this std was an “unacknowledged adoption of what amts to (at least) strict scrutiny.”

B.  Satisfies intermediate review:  the operation of VMI as an all-male school satisfies the intermediate review when that std is properly applied.  The stat has an important interest in achieving the educational diversity provided by single-sex colleges. And when VA elected to have an all-male school that used the adversative model and an all-female school that used the cooperative model, it had selected a strategy, that was substantially related to the achievement of that interest in diversity.  He doesn’t like the exceeding persuasive element.  

1.  D Hypo:  suppose that there were no all female colleges in VA?  To Sc it wouldn’t matter, b/c the means are substantially related to the end.  To call this unconst’l is to have strict scrutiny – Just b/c there is no female alternative, that doesn’t mean that the males’ is unconst’l.  You don’t have to have an analog when you are using substantially related.  

C.  End of Single-sex Education:  Sc said that the majority’s approach “ensures that single-sex public edu is functionally dead.”  In fact, he said, this approach even endangered private single-sex colleges, since the gov’s furnishing of all-important financial assistance (e.g. tax deductions for private donations) might be held to be state action in support of discrimination as it had been in cases involving private racially-discriminatory colleges.

vi.  D Remedial Phase:  Q is – is this adequate remedy for const’l violation?  

A.  Factors (p.756):  

1.  must closely fit the const’l violation

2.  must be shaped to place persons unconst’lly denied an opportunity or advantage in “the position they would have occupied in the absence of [discrim].

3.  a proper remedy for an unconst’l exclusion aims to eliminate so far as possible the discriminatory effects of the past and to bar like discrim in the future.

B.  Rehnquist:  If they were actually substantially comparable programs -a program like VMI at UVA with all the benefits associated w/ VMI would be compensatory.

C.  Guinsburg (majority):  would probably have to have the adversative method.  Same type of program is needed.  Guinsburg would probably say that you can’t have separate but equal in the remedial phase (note:  not answering the Q of if there had been no const’l wrong cd there be separate but equal).  There is a higher duty in the remedial phase.

D.  Scalia:  single-sex education is dead; Scalia doesn’t think you need a female analog of VMI, b/c real differences b/w men and women.  Scalia criticizes the majority – says this is strict scrut – no less onerous alternatives.  Sc says that no public official will launch a separate but equal program b/c of VMI, functionally dead.  

1.  D – it is str scrut:  but str scrut is permissible in the remedial phase, think about the race cases.  When you are in remedial phase, can’t take any action that has the effect of discrim.  

D can you justify an all female school?
1.  Try to satisfy under intermediate scrutiny.

2.  Try to fit it in under affirmative action as remedial.

- would probably be Judged under intermedite scrutiny

- post-Aderand some cts have applied strict scrutiny.
c.  Significance of VMI:  the VMI decision looks like it could be highly significant:

i.  new std:  J. Scalia seems to be correct in observing that the “exceedingly persuasive justification” std is tougher than the trad’l intermediate scrutiny [© this is not the first time we see exceedingly persuasive justification, but may be applied more stringently].  However, it does not seem as though the Ct will apply full-bore str scrut to gender-based classifications.  Instead, the Ct will apparently still reqr only that the means chosen be substantially related to achievement of an important governmental objective (the traditional intermediate test), but will apply that test in a way that is at least marginally more demanding than before.  

A.  Real objective:  For instance, the Ct will apparently now insist that the objective being advanced be the one that actually motivated the gov when it devised the system, a requirement that the ct has traditionally applied in the str scrut cases but not necessarily intermediate.  

B.  Suspicion of Stereotypes:  Furthermore, the Ct seems to be exceptionally intolerant of anything that strikes it as being stereotypical thinking about the differences b/w the sexes.  Even if there is respectable scientific evidence that most women are different from most men in a particular way, this will apparently not support a gender based classification.  Thus, the majority did not really dispute evidence advanced by VA that far fewer women than men would like the adversative method – but this didn’t matter:  as long as there were some women who didn’t fall within that (arguably correct) generalization, it was a violation of these women’s ep rts to not have the same opportunity as was given to men.

ii.  EM  Single sex education:  it’s too soon to tell whether the VMI case means that practically all single-sex public education is dead.  It may well be that if a single-sex program is designed for the purpose of remedying past discrimination against women (or curing the particular problems faced by women), it will be easier to sustain, even though the Ct has not expressly said that it will treat remedial classifications less stringently.  But see above D interpretation:  in remedial phase, a single-sex institution may not cure the ill of an all-male institution.  

iii.  Separate but equal:  it also remains to be seen whether a state can maintain a pair of single-sex schools, one for men and one for women, on the theory that the two are separate but equal.  The ct in VMI held that an all-women’s military training course that VA has proposed was insufficiently comparable to the all-male VA VMI to satisfy the requirements of equal protection remediation.  

iv.  Effect on Private Schools D:  Sc says that this puts private schools in peril, b/c almost all get federal funds.  Can attack under const’n as a violation to fund.  Use civil rts statutes if recipient of federal funds participates in the discrimination.

5.  Requires Discriminatory Purpose:  while discriminatory effect may be evidence of discriminatory purpose, it is not enough to trigger intermediate review.  Only a governmental purpose to discriminate justifies departure from rationality.  

a.  Feeney:  while veteran preference laws have the effect of disadvantaging women, this is not their purpose.  Therefore, only rationale basis applies.   

6.  Remember – Has to be gender classification:  not all classifications that work to the disadvantage of women or classes of women are necessarily sex classifications.

a.  Geduldig:  classification is b/w pregnant women and non pregnant persons, not men and women.

7.  Examine D Analysis of Gender Classifications:

a.  Question #1 – What is the nature of the classification?:  
i.  Does it apply to all women, pregnant women, married women, etc.  

ii.  Pregnancy:  Ex.  Geduldig (1974 -n.5 p.746):  Ct upheld a CA disability insurance program which exempted from coverage any work loss resulting from normal pregnancy using the rational basis test.  Does not exclude based on gender but merely removes one physical condition – pregnancy from the list of compensable disabilities.  The two classes were not men and women but rather pregnant and not pregnant persons.

A.  Ridder arg:  (n.2 p.781):  B/c pregnancy is unique to women, no male analogue the ct has found that men and women are not similarly situated.  Thus, reproductive-based classifications need only meet the meet minimal std of review, leaving women’s reproductive freedom virtually unprotected under the EPC.

B.  Note that Title VII has been changed to include pregnancy

iii.  Operation Rescue:  Bray (n.6 p.747) Is the efforts to block abortion clinics by Operation Rescue class base discrimination?  Ct says not b/c harmful effect not women as a class, only women seeking abortions.

iv.  Marriage:  marriage and pregnancies are classifications w/in classifications.

v.  Sexuality:  is same sex marriage prohibition, gender discrimination? It has been argued that a male can marry a female, but a female is not allowed to marry a female and so that is gender discrimination.

A.  arg v.:  neither male or female can marry some one of the same sex, it is sexual orientation, not gender, discrimination.

b.  Question #2 – Is it intentional Classification?:   may have to probe

i.  ex. JEB:  intentional use of preemptories

ii.  ex.  Feeney: (p.609) only purposeful discrimination gives rise to ep violation, the 14th guarantees ep not equal results.  

iii.  ex.  Geduldig:  ct said would have to show that the distinction based on pregnancy was a pretext designed to effect invidious discrim against women

c.  Q #3 – What is the std of review?  

i.  Up until Reed, rational review.  Now, have to show that Regulation serves an important governmental interest that must be substantially related to that objective.  Also, ct calls for an exceedingly persuasive justification.  

D.  The Limits of Suspectness:  thus far, stricter stds of equal protection review has been limited to classifications drawn on the basis of race and national origin, alienage, gender, and illegitimacy.

1.  Mental Retardation: Std – not suspect class, Ct says Rationality review, most people say Ct really using Rationality w/ teeth/bite.

a.  City of Cleburne v. Cleburne Living Center:  S.Ct held that mental retardation is not quasi-suspect, not subject to heightened review.  The app.ct had applied intermediate scrut and struck down the ordinance.  S.Ct affirms but only the ordinance as applied. 

i.  Rationale:  the ct advanced four reasons why it would be inappropriate to accord heightened scrutiny:

A.  Real Differences:  there are often real differences b/w the mentally handicapped and others.  These real differences can be taken into account in law-making, not genuinely neutral.  Not based on stigma – real differences explain different legal treatment.  

B.  not politically powerless:  the very fact that these legislative responses have occurred negates any claim that the mentally handicapped are powerless in the sense that they have no ability to attract the attention of the lawmakers.  The legislature is more equipped to deal with the needs of the mentally handicapped.  

C.  Slippery slope:  if quasi-suspect status were given to the large and amorphous class of the mentally handicapped, there would be no pricipled way to deny quasi-suspect stats to a number of other groups, including the aging, the disabled, the mentally ill, and the infirm.  And this kind of expansion is something the cts shd be reluctant to embark upon.

ii.  Dissent:  Marshall argues that historically the classification of mentally handicapped was based on predjudice and need heightened scrutiny to smoke out invidious from that which reflects real differences.  The legislature is not good to handicapped when times are bad.  

iii.  Rationality w/ bite:  the ct applies rationality review, (classification would be upheld as long as it was rationally related to some legitimate gov objective) the particular governmental classification was struck down.  The D’s refusal to grant a “special use permit” required by the municipal zoning ordinance b/f a group home for mentally retarded cd be operated, was found not to be even rationally related to any legitimate state purpose.  Rather, the denial of the permit seemed to “rest on an irrational prejudice against the mentally retarded”.  

A.  Rigorous application of rationality review:  the Ct appeared to be applying the mere rationality test w/ considerably more rigor than it has done in most recent cases involving rationality review.  The Ct finds that there is no reason to distinguish this group home, city did not show any reason.  [Marshall – dissent:  says this is not deference of rationality review, Ct is not really engaged in rationality.]  This is rationality with bite.

B.  Rationale for rationality w/ bite:  in some areas where the Ct really feels the regulation is based on prejudice, the Ct will demand a little more.  “The short of it is that reqg the permit in this case appears to us to rest on an irrational prejudice against the mentally retarded….”

iv.  Em:  this case probably indicates that a majority of the present Ct is reluctant to establish add’l quasi-suspect classes.  

2.  Sexual Persuasion/orientation:  
a.  Bower:  (1986)  the Ct rejected any fundamental rt of adults to engage in homosexual sodomy, even in private.  But the Ct noted that it was not deciding whether discrimination based on sexual orientation might violate ep.  

b.  BL:  the Ct still has not decided whether discrimination based on sexual persuation is suspect or quasi-suspect, deserving of a heightend std of judicial review.  

i.  Advocates of heightened scrutiny:  cite historic, pervasive discrimination against gays, that classifications based on sexual orientation often reflect prejudice and stereotypes, and the possible genetic basis of sexual orientation(immutability).

n.5 p. 586:  even if not completely immutable, once an individual’s sexual orientation is established early in life, it is difficult if not impossible to change.    Laws against gays rest upon a normative stereotype, the bald conviction that certain behavior, is appropriate for members of one sex, but not for members of the other.  Since intermediate scrutiny of gender-based discrim is appropriate, and laws that discrim against gays cannot w/stand inter scrut, our legal arg is concluded.  A ct applying received doctrine should invalidate any statute that singles out gays for unequal treatment.  

ii. Critics argue:  gays were not intended to be a special beneficiaries of the 14th Am, that gays increasingly have the ability to protect their interest politically and that homosexual activity can be controlled.  Almost all lower courts have applied rationality review to classifications based on sexual orientation.  

c.  Romer v. Evans:  (570 – 1996) while the Ct has not held whether classifications based on sexual persuasion are subject to heightened scrutiny, it has held that a law imposing a broad, undifferentiated disability against gays, which reflects animus towards the class, is irrational an violates ep.  
i.  Introduction:  Em – Ban on protection of gays:  Important case where the Ct showed that ct is willing to strike down legislation it finds to have been motivated by animus or hostility towards politically unpopular groups.  The Ct struck down a CO const’l am that would have prevented the state or any of its cities from giving certain protections to gays or lesbians.  The Ct found that he measure flunked “mere rationality” review on two separate grounds:  there was no legitimate state interest in fact being served, and the means chosen by the state were not rationally related to the (possibly legitimate) interest the state asserted.  

ii.  Facts:  The CO provision known as “Am 2” modified the CO const’n to provide that neither the state nor any subdivision (including state agency, city or school district) shall “enact, adopt or enforce any statute, regulation or policy whereby homosexual, lesbian or bisexual orientation, conduct, practices or relationships shall constitute or otherwise be the basis of or entitle any person or class of persons to have or claim any minority status, quota preferences, protected status or claim of discrimination.”  

A.  CO arg:  all this law does is even the playing field by eliminating preferences.  Kennedy writing for the Ct says this is implausible.

B.  Actual Impact of the law:  D explains that it has both a private and public dimension.  p.572 “Homosexuals, by state decree, are put in a solitary class w/ respect to transactions and relations in both pivate and governmental spheres.  The amendment withdraws from homosexuals, but no others, specific legal protection from injuries caused by discrimination and it forbids reinstatement of these laws and policies.”

1.  Private dimension:  repealor, under Am 2 can’t be a named group receiving specific protections.  

2.  Public dimension:  it is extremely sweeping.  P.573 “It is fair, if not necessary, inference from the broad language of the am that it deprives gays and lesbians even of the protection of general laws and policies that prohibit arbitrary discrimination in governmental and private settings.”  Officials implementing Am 2 will have to fashion policy – in trouble b/c a decision that homosexuality is an arbitrary and thus forbidden basis for decision would itself amount to a policy prohibiting discrimination on the basis of homosexuality, so wd appear to be no more valid under Am 2 than the specific prohibitions against discrimination.

3.  Em Bans anti-discrimination laws:  the main practical impact of Am 2 was that it prevented both the state legislature and any city from passing statutes or ordinances that would protect gays and lesbians from discrimination.  Only by re-amending the state const’n – something requiring a state-wide referendum – could gays obtain any protection against discrimination on the basis of sexual orientation.  

a.  Dissent: Scalia says even if all this is true, all you have to do is get interest recognized at the state level.  Scalia gives a hypo of denial of an economic benefit.  

i.  D:  this is qualitatively different:  whole class can’t realize legal benefits.

iii.  Holding:  By a 6-3 vote, Ct struck down Am 2, even though the majority used only rationality review.  D cites two reasons 

A.  Gays not put in the same position as others:  D cites:  “First, the Am has the peculiar property of imposing a broad and undifferentiated disability on a single named group, an exceptional and…invalid form of legislation.”  Em – CO defended the am on the ground that it merely puts gays and lesbians in the same positions as all other person and does no more than deny homosexuals special rts.  But Kennedy (K) found this interpretation “implausible.”  The Am in fact singled gays out for worse treatment than other groups.  

1.  Wide protection of other groups:  K  noted that existing state and municipal laws in CO protected many groups, not just the racial, ethnic, or gender groups to which the US S.Ct has given heightened scrut in ep.  For instance, various ordinances protected persons from discrimination based on everything from age, to pregnancy to disability; so am 2 was not simply withdrawing special rts from gays, it was “forbidding them the safeguards that others enjoy or may seek w/o constraint…these are protections taken for granted by most people either b/c they already have them or do not need them….”

2.  D – what does the Ct mean “exceptional and invalid form of legislation.”:  admittedly it is discriminatory, but what makes it invalid?  What is peculiar about am 2 is the way it classifies, violates the essence of ep; we have ep to ensure regulations are not just arbitrary.  Am 2 attempts to get protection of the laws to stop and closes avenues of redress.  In its most literal sense it violates ep.   (scalia – it only forces you to go to state to change the law)

B.  Desire to harm is not a legitimate interest:  D cites “second, its sheer breadth is so discontinuous w/ the reasons offered for it that the am seems inexplicable by anything but animus toward the class that it affects; it lacks a rational relationship to legitimate state interests.”  Em – K then asserted that Am 2 “seems inexplicable by anything but animus toward the class that it affects…” he quoted approvingly a prior case (Dept of Agr v. Moreno) “If the const’l conception of ‘ep of the laws’ means anything, it must at the very least mean that a bare…desire to harm a politically unpopular group cannot constitute a legitimate governmental interest.”  Am 2, by identifying persons by a single trait and then denying them ep across the board, was “unprecedented in our jurisprudence” and “not within our const’l tradition.”  Central to the guarantee of ep is the “principle that gov and each of its parts remain open on impartial terms to all who seek its assistance.”

1.  Em- Protection of liberties of landlords or employers rationale is rejected:  CO argued that Am 2 was rationally related to the protection of other citizens’ freedom of association, in particular the freedom of landlords or employers who have personal or religious objections to homosexuality.  K did not reject this as a legitimate state interest.  But he found the means-end fit to be fatally loose:  “the breadth of the Am is so far removed form these particular justifications that we find it impossible to credit them.”  This asserted interest leads to the inevitable inference that the am is based on animous.

a.  D:  Am 2 covers all fact contexts, can’t logically follow that it is to promote those interests.  Disconnections b/w broad protection of am 2 and the narrow goals stated, leads to the inevitable inference that this is animosity.  P.575 “It is a status-based enactment divorced form any factual context from which we could discern a relationship to legitimate state interests; it is a classification of persons undertaken for its own sake, something the epc does not permit.”  (scalia responds that this is not animosity, it is a cultural war being fought in the political arena and the ct shd stay out.)

C.  Em – Conclusion:  K concluded by saying that “Am 2 classifies homosexuals not to further a proper legislative end but to make them unequal to every-one else.  This CO cannot do.  A state cannot so deem a class of persons a stranger to its laws.”
iv.  Dissent:  Scalia (joined by Rehnquist and Thomas) – accused the majority of taking sides in the culture wars, and said that its striking down of Am 2 was an act not of judicial judgement but of political will.  

A.  No singling out:  rejected the Cts view that am 2 singled out homosexuals for unfavorable treatment.  All the am did was to say to gays “that they may not obtain preferential treatment w/o amending the state const’n”.  If it was a violation of ep to force gays to resort to state-const’l-am level when others don’t have to, then it wd also violate ep to force any group to have “recourse to a more general and hence more difficult level of political decision making than others.”  He posed the ex of a state law prohibiting the award of municipal contracts to relative of mayors:  “once such a law is passed, the group composed of such relatives must, in order to get the benefit of city Ks, persuade the legislature – unlike all other citizens, who need only persuade the municipality.  It is ridiculous to consider this a denial of ep….” 

1.  D:  this is qualitatively different:  whole class can’t realize legal benefits; hypo is denial of economic.

B.  Inconsistent w/ Bowers:  Scalia also believed that he majority’s reasoning was inconsistent w/ Bowers, in which the Ct had held that states may make homosexual conduct a crime.  “if it is const’lly permissible for a State to make homosexual conduct criminal, surely it is constitutionally permissible for a state to enact other laws merely disfavoring homosexual conduct,” and Am 2 was at most a very slight disfavoring of that conduct, in his view.

1.  Arg v.: See below discussion of Bowers v. Romer, but note that B punished conduct, whereas R punishes status

C.  Not politically unpopular:  Scalia noted in passing that it was “nothing short of preposterous to call ‘politically unpopular’ a group which enjoys enormous influence in American media and politics.”  And he accused the Ct of siding with the views and values of the lawyer class, whose tolerant views of homosexuality are reflected by the fact that law schools require interviewers to pledge their willingness to hire homosexuals.  

D.  rationally related:  lastly, Scalia believed that Am 2 was in fact reasonably related to a legitimate gov interest.  That interest was the prevention of “piecemeal deterioration of the sexual morality favored by the majority of Coloradans”.  And a measure that merely denied homosexuals “preferential treatment” was surely an appropriate means of achieving that end.

v. Em -  Significance:  Romer looks as though it will prove to be the 1st step in applying some kind of heightened ep review to gov action that disfavors homosexuals.  Although the majority never mentioned Bowers the tone of the majority opinion and the fact that it commanded 6 votes (not 5 and K) suggest that Bowers’ days are numbered.  It wd not be surprising if measures disfavoring gays ultimately get the same intermediate review that regulationsclassifying on the basis of gender do.  

A.  Em – Other Gay-Rts issues:  even w/o an overruling of Bowers, Romer may supply a rationale for striking down regulations that can be seen as anti-gay – such as the continuing ban on avowed homosexuals in the military, or perhaps even the federal “Defense of Marriage” Act, which bans fed recognition of same-sex marriage.  Any of these measures could be invalidated if the Ct finds that it was motivated purely by “animus” or hostility towards gays.

B.  Em – Other contexts:  b/y the gay-rights area, Romer may have an impact on any other provision which the ct finds to be motivated by hostility towards a politically unpopular group.  For instance, If a state or city were to specifically deny emergency health care or other gov benefits to illegal aliens (not suspect, or semi-suspect class), such a denial might fall w/in the rationale of Romer.  

vi.  Major criticism of the majority:  Why don’t they mention Bowers?  What is the effect of Romer on Bowers:

A.  Discrimination against homosexuality:  (n.5 p.805) Romer ct used rationality to hold that Am 2 violated ep – does Bowers preclude heightened scrut of laws discriminating against those of homosexual orientation?  Arg:  Bowers is not dispositive.  While d/p emphasizes values that are traditionally protected, the ep clause does not safeguard tradition; it protects against traditions, however longstanding and deeply rooted.  To say the least, discrimination based on sexual orientation is not squarely covered by Bowers.  

B.  The effect of Bowers:  (n.4 p.583) K’s opinion criticized b/c of his direct failure even to discuss Bowers.  Crucial distinction is between conduct and status.  Moreover, ep provides a different route of the decision than d/p b/c “even if a state may outlaw gay sex acts, it does not follow that it may give carte blanche to anti-gay discrim.”  (scalia says this status conduct distinction is invalid – can criminal, and can disadvantage)

1.  D:  the state’s Am 2 disadvantage is qualitatively different b/c it is much worse to punish status, than conduct.

2.  D:  Scalia discusses that it has been traditional.  D/p emphasizes tradition heavily – In Bower it was d/p focused on tradition punishing conduct.  Ep tradition has very little bearing on whether something is constitution under EP (see Brown).  In romer, it was ep not focused on tradition punishing status.  

3.  D:  how would Bowers come out today?  Powell recanted.  Should it be reconsidered?

F.  Fundamental Rights and Interests – A Right to Travel:  in ep cases above, the decision to apply more than extremely deferential rationality review was made b/c of the peculiar nature of the group burdened by the statutory classification.  But there is another way in which more-than-deferential ep review may be triggered:  if the classification burdens a “fundamental right”  or “fundamental interest,” the classification will be subjected to strict scrutiny, regardless of the characteristics of the people who are burdened.
1.  Introduction – BL
a.  Fundamental Rights:  Strict scrutiny is also used b/c of the nature of the interests which are burdened by the classification.  When a classification significantly burdens the exzercise of a fundamental personal right, the government must usually prove that the classification is necessary to a compelling gov interest.  But note that the ct has occasionally used varying terminology in defineing the std of review, suggesting a movement away from the str scrut formulation.  Fundamental rts may be derived independently from provisions of the const’n or may be dependent on the EP clause itself, eg voting, access to justice.  See below.

b.  Significant burden:  the fact that a classification has some effect on the exercise of a fundamental right does not necessarily mean that a more stringent std of review than rationality will be applied.  In some cases, where the law does not deter, penalize or otherwise significantly burden the exercise of the protected rt, the ct has applied the trad’l rational basis test.  

c.  Fundamental interests:  The Ct has also used a stricter std of ep review to prevent discrimination in regard to fundamental interests such as voting and access to criminal justice.  Equality of access to these interests is protected by the EPC itself; the Ct does not recognize an independent right.  While the Ct has not rejected this precedent it has frequently rejected use of strict scrut based on the importance of other interests.  Today, it is usually discrimination in the exercise of independent const’l rts that triggers str scrut under the EPC.  During the era of the Burger and Rehnquist Cts, enthusiasm for the “fundamental interests” branch of the new ep has waned.  

d.  D - Why do we need this type of ep when we have d/p?

i.  w/ ep you have this very tiered review std

ii.  w/ d/p could end up w/ a Harlan type balancing.

2.  Em-  what is fundamental:  there are two general classes of rights which are deemed “fundamental,” so that any interference w/ them will give rise to strict ep scrutiny.  The first consists of rights which are independently and explicitly guaranteed by some other cosnst’l provision (distinct from the epc).  The second consists of rights which are not independently and explicitly given by other const’l provisions, but which are felt to be both important and implicitly granted by the const’n so that large deviation in equality as to them are viewed as suspect.  

a.  em- ex of first class:  A primary ex of the first type of “fundamental rt,” one independently guaranteed by const’l provisions apart form the EPC, is the right of interstate migration, discussed below.  While there is some dispute as to exactly which part of the const’n guarantees this right, it is clear that the rt exists apart from the EPC.  Nonetheless, the ePC will be used to strictly scrutinize a classification which restricts the migration rts of some but not all citizens.  Shapiro, see below.  

i.  D’s ex:  Skinner v. Oklahoma:  d/p case, but sterilization, involved some of the most basic fundamental rights.

b. em-  Ex of second class (I think this is what D calls fundamental interests):  as an example of the second type of fundamental right, one which does not exist outside the EPC and therefore relies entirely on that clause for its vindication, consider interferences with the right to vote in state elections.  Thus, a law imposing a $1.50 poll tax on anyone who wished to vote was strictly scrutinized and invalidated under the EPC.  

3.  The Right To Interstate Travel:  ns:  there is no express right to travel in the const’n.  Nevertheless, the Ct in holding that a 1yr residency requirement for welfare assistance violates ep, stated “Since the classification here touches on the fundamental right of interstate movement, its constitutionality must be judged by the stricter std of whether it promotes a compelling state interest.”  Shapiro
a.  Foundation of the right to travel:  em- we live in a federal system, one of the basic principles of which is that any American is free to travel from state to state, and to change his state of residence or employment whenever he desires.  Ns:  The source of this fundamental right to travel interstate has never been clearly established by the Ct although it is generally treated as an implication of our federalist system embodied in the very structure of the constitution.  The right to travel is not specifically mentioned in the const’n, but was recognized in the Articles of confederation; US v. Guest:  Ct states that the reason the rt finds no explicit mention in the Cons’n is that the right is so elementary and was conceived from the beginning to be a necessary concomitant of the stronger Union the const’n created.  

i.  Most recently:  1999 Saenz suggested that the right to travel shd be founded upon the 14th am’s Privileges and Immunities Clause, which prohibits any state from abridging “the privileges or immunities of citizens of the US.  

b.  Assertable against Private and Public interference:  the right to travel is a fundamental right, it is so important “’that it is assertable against private interference as well as governmental action…a virtually unconditional personal right, guaranteed by the constitution to us all.”  Saenz quoting Shapiro.  {© ask D about this – unclear if rt to travel is always assertable against private}.

b.  Triggers of Strict Scrutiny:  when a state treats newly-arrived residents significantly less favorably than those who have lived in the state longer, strict ep scrutiny may be triggered.   

i.  Deterrent or Penalty:  residency requirements will be analyzed under ep strict scrutiny where the requirement burdens to the point of acting as deterring or penalizing interstate travel, this would be sufficient, even if there is no showing that anyone actually declined to migrate b/c of the reqmt.  

ii.  Welfare benefits:  denying welfare aid upon which may depend the ability of the families to obtain the very means to subsist – food, shelter and other necessities of life, will trigger the application of strict scrutiny.

A.  Shapiro:  (808)  The classic case applying strict ep scrut to classifications penalizing the right to travel (or to migrate interstate).  The Ct invalidated the denial by two states and the DC of welfare benefits to residents who had not resided in the jurisdiction for a t least a year.
1.  Right to travel rationale:  by requiring the one-yr waiting period, the state were impairing the fundamental right of interstate movement,” the ct held.  The Ct declined to locate this rt in any particular const’l clause.  Rather, the right derived from the fact that “the nature of our federal union and our constitutional concept of personal liberty unite to require that all citizens be free to travel throughout the length and breadth of our land….”

2.  severe impact:  what was being denied to newly-arrived residents was something of extreme importance – welfare aid “upon which may depend the ability of the families to obtain the very means to subsist – food, shelter and other necessities of life.”

3.  strict scrutiny:  b/c of this major interference w/ the freedom to travel, the Ct applied strict scrut, requiring that the one-year waiting period be necessary to achievement of a compelling governmental interest.  None of the interests asserted by the state was sufficient.  

a.  Unconst’l objectives:  In fact, several of the asserted state interests were flatly unconst’l.  for instance, the state’s argument that it wished to preserve the financial integrity of the state welfare program by preventing an influx of indigent newcomers was itself flatly inconsistent w/ the newcomer’s right to travel interstate.

b.  other objectives:  other interests asserted (providing an “objective test of residency, discouraging fraudulent collection of payments from more than one state, etc) were legitimate.  But these interest were not “compelling,” and could in any event have been served by less drastic means.  

4.  Dissent Harlan:  Believed that there is a right to interstate travel but that here was not violated.  He felt that fundamental rights could be and should be protected under interstate travel.  

iii.  Medical Benefits:  the principle that merely a “penalty,” not actual detterent effect is reqd to trigger str scrut was illustrated in the post-Shapiro case of Memorial Hospital v. Maricopa County: case struck down an AZ reqmt of one year’s residence as a condition for indigents to receive free non-emergency medical care.  The ability to receive such care was clearly not a significant deterrent to interstate migration, sice it was unlikely that people would change or decline to change their state of residence to receive such care.  Nonetheless, denial of the medical care was a penalty on the right to migrate, the Ct held.   As such, it was to be subjected to strict scrutiny which it did not survive.  

A.  Definition of “penalty”:  the Ct held that not all differences in treatment b/w residents and non-residents are penalties; only inequalities in distribution of “vital gov benefits and privileges” are sufficiently severe to be considered penalties.  The right to med care was as much a “basic necessity of life” as were the welfare payments in Shapiro, so inequality in their distribution was a penalty.  

iv.  Voting rights:  n.5 p.814 Dunn:  Ct applied strict scrutiny to a durational reqmt for voting b/c they impaired the right of interstate travel.  

c.  Things that will not trigger the Strict Scrutiny:  it is not just enough that the residency reqmt burden, it has to significantly burden and to the point of deterrence or penalty.  FN 21 f/ Shapiro “we imply no view of the validity of waiting period or residence reqmts determining eligibility to vote, eligibility for tuition-free edu, to obtain a license to practice a profession, to hunt or fish, and so forth “ – may not be penalties on the const’l right of interstate travel.  

i.  Divorce:  Iowa’s reqmt that a person reside in that state for one year b/f suing a non-resident for divorce, was upheld, in Sosna v. Iowa (n.4 p. 813).  

A.  Rationale:  reqmt less severe hardship than waiting for med benefits or welfare assistance – in the latter situation, some part of what was being sought would never be obtained (benefits applicable to the one year wait).  In the divorce situation, by contrast, the P would ultimately end up w/ the very thing sought, i.e., an adjudication of divorce.  

B.  Strong state interest:  the countervailing state interest was much stronger in the divorce situation b/c in the welfare/med case the interests were largely of budget concerns and administrative convenience.  In the divorce case, the state had a strong interest in not becoming a divorce mill where those divorces wd be subject to collateral attack.   

ii.  university tuitions:  at state universities are not sufficiently basic; therefore, the state may impose a duration-of-residence reqmt for such lower charges w/out meeting strict scrutiny.  Starn n.5 p.815.  

iii.  Bonifide Residence Reqmt:   in McCarthy (n.6 p.815) Ct held as “not irrational” a municipal regulation requiring employees of the city of Philly to be residents of the city.  Ct indicated that it had never “questioned the validity of a condition placed upon municipal employment that a person be a resident at the time of his application.”  B/C the reg only involved bona fide continuing residency, travel cases did not support his case.  Distinction – the regulation is based on actual residency and not the right to travel.  

iv.  Discrimination based on duration of residence - Distribution of Oil Revenues:  in Zobel (n.7 p. 815) Al distributed income derived from its natural resources to adult citizens based on the length of each citizen’s residence violated ep.  Al said based on past contribution.  Ct decided under rational basis, b/c didn’t even pass that – said didn’t have to decide if advanced scrut was called for.  Also Ct noted that different from right to travel cases b/c here created permanent subclasses of residence, even when no longer recently arrived.  Decided under ep, not right to travel.  

A.  Brennan concurrence team – said it did violate the right to travel and the idea of ep. 

B.  O’Conner concurrence – based on privileges and immunities – said failed to prove that new residents were a peculiar source of any evil.

d.  Privileges and Immunities Clause of the 14th Am (P&I):  §I “No state shall mke or enforce any law which shall abridge the privileges and immunities of citizens of the US….”   [© I don’t think this case has anything to do w/ EPC]
i.  Saenz:  Ct holds that the 14th Am P&I clause protects a particular and important aspect of the so-called “right to travel,” namely the right of a person who has recently become a citizen of a state to the same privileges enjoyed by longer-standing citizens of the state.  Saenz only 2nd case in 125 yrs to strike down a state law on 14th am P&I grounds.  

A.  Ct identifies 3 types of “rt to travel cases”:  
1.  ingress/egress:  the rt to enter and leave states freely.  The ct does not determine the source of this rt.

2.  Art IV §2 Privileges and Immunities:  the rt of resident A to enter state B and not be denied fundamental rights.  

a.  Distinguish Art IV § 2 from 14th Am P&I:  it is important to distinguish 14th am P&I from Art IV §2 P&I.  14th Am P&I bars a state from abridging any US citizens rts of “national” citizenship (of which most important – the rt to travel and relocate from one state to another).  Art IV P&I protects rts of “state” citizenship but only when a non-resident of the state is not treated the same as a resident w/ respect to an important state right, essentially a rt involving commerce.  

3.  14th Am Part I P&I:  Rt in this case – “the right of the newly arrived citizen to the same privileges and immunities enjoyed by other citizens of the same state.  That right is protected not only by the new arrival’s status as  a state citizen, but also by her status as a citizen of the US.”

B.  Welfare rts:  involved the rt of newly-arrived residents in CA to receive the same welfare benefits as a person who had been in the state longer.  CA, acting under express congrsl authority, said that anyone who had resided in the state for less than one year would receive welfare benefits no greater than the level received in her prior state of residence.  (45/49 other states had lower).  Although CA denied that the purpose of its provision was to deter the migration of poor people into CA, the lower ct found it was the statute’s purpose.  

C.  Struck down:  The ct found that CA’s rule setting welfare benefits based on the recipient’s state of prior residence violated the 14th Am P&I clause:  “the clause does not tolerate a hierarchy of 45 subclasses of similarly situated citizens based on the location of their prior residence.”  Even if CA was acting for the purpose of reducing expenditures (rather than deterrence), using a means predicated on length of state citizenship was not acceptable, since a family’s financial needs were not dependent on how long it had been in the state or where it had previously lived.  “since the rt to travel embraces the citizen’s right to be treated equally in her new state of residence, the discriminatory classification is itself a penalty.”  D:  per se penalty – any discrim based on durational residency.  

1.  strict scrutiny:  Ct applied strict scrutiny – “neither mere rationality nor some intermediate std of review shd be used to judge the constitutionality of a state rule that discriminates against some of its citizens b/c they have been domiciled in the state for less than a year.  CA’s fiscal justification did not even come close. D:  there was the less onerous alternative of cutting welfare across the board.  

2.  Compared to ep precedents:  result was not shocking, the fact that the Ct relied on the P&I clause was.  

3.  Approved by Congrss:  Congrs had expressly purported to give the states authority to enact exactly this sort of measure.  Ct said “we have consistently held that congrs may not authorize the states to violate the 14th am” 

D.  An important Dienes point:  the welfare benefits here will be consumed w/in the state – nonportable benefit; diff f/ state reqmt for residency durational in orde rto get tuition – you get the benefit of education and run.  Since they are nonportable, welfare, there is no danger that recognition of their claim will encourage citizens of other states to  establish residency for just long enough to acquire some readily portable benefit – like divorce, or education.

IV.  FREEDOM OF EXPRESSION
(note that the ct has also used the epc to prevent discrim against particular speech, ideas, or speakers.  See Mosley)

A.  Introductory Stuff:  

[ ©Remember also:  there is a sort of hierarchy to the protected speech w/ Political being the most protected down to probably offensive being just a step above the unprotected categories – these all receive strict scrutiny, but think about in your analysis b/c makes sense w/ the first am theory]

1.  The First Am:  “Congrs shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of press; or the rt of the people peaceably to assemble, and to petition for a redress of grievances.”

a.  The text is directed at congrs which means the federal government, generally.

b.  In 1925, S.Ct declared that the D/PC of the 14th Am protected freedom of expression against state infringement.  Gitlow.

c.  ns:  the key is that the constitution prohibits “laws abridging the freedom of speech” and not all laws restricting communication.  

2.  Rationales/ Functions of the First Amendment:  
a.  Market Place of Ideas:  ns – theory says that the freedom of expression is a vital ingredient in the pursuit of truth, especially political truth.  The state must allow dialogue to continue no matter how noxisous the dialogue.  If gov does not limit or restrain the market place of ideas, full and free expression will push the best ideas towrd triumph and lead to the defeat of less worthy ones.  Only when the social order is drastically threatened is government permitted to punish the speaker.  “the best test of truth is the power of the thought to get itself accepted in the competitions of the market” Abrams.  John Stuart Mill said that the truth benefits from being contrasted w/ the false – it makes truth stronger.  

i.  Critics:  ns – question the notion of absolute truth as the objective of political dialogue.  The marketplace theory rests on the presumption of rationality – a citizenry of intelligent decisionmakers seeking and empowered to govern a free society.  But is this how twentieth century society really functions?  Free societies threatened by totalitarian adversaries may not dare wait.  Critics of the marketplace argue that in an age of concentration of control of the mass media there are too few stalls in the market for the marketplace theory still to be viable.  

b.  Citizen Participant model:  (Meiklejohn) ns – Framers were interested in political freedom and in making democracy work.  The citizen-critic of government must be given tht information to enable him to do his political duty.  Otherwise he cannot control his governors.  “public speech,” speech involving the political arena, is absolutely protected.  Speech involving private life-business communications for ex – is not absolutely protected but is to be accorded only the general protection provided by the D/PC.  BL:  In NY times v. Sullivan, the Ct declared that the central meaning of the 1st Am was to encourage the vigorous, robust discussion of public issues and public officials.  Such discussion is central to democratic government in order that the people may actively participate in governing.  

i.  Critics:  theory is a utopian ideal, not descriptive of reality. 

c.  Individual Liberty model:  ns- freedom of speech is valuable in itself in promoting individual self-realization and self-determination.  The rational individual requires information and an opportunity to express his own ideas if she is to grow.  BL:  Freedom of expression serves individual values as well as societal goals.  Liberty is valued both “as an end and as a means.”  Whitney.  Freedom of expression promotes individual autonomy and furthers self-determination.  (D: this is why we also protect private (non-political/public) speech).  

d.  the safety valve theory:  fear breeds repression, have to be able to let off some steam.  “order cannot be secured merely through fear of punishment for its infraction; that it is hazardous to discourage thought, hope, imagination; that fear breeds repression; that repression breads hate; that hate menaces stable gov; that the path of safety lies in the opportunity to discuss freely supposed grievances and proposed remedies; and that the fitting remedy for evil counsels is good ones.”  Whitney.

3.  Approaches to the freedom of expression:

a.  Absolutist positions:  no law, means no law (J.Black)

b.  Prior-restraint:  many have argued that the freedom of speech comprehended in the original understanding of the first am was limited to prohibition of prior restraints – imposition of limitation or prohibitions of speech before it is disseminated.  Prior restraints are to be contrasted w/ “subsequent punishment” – the impositions of penalties for speech that has already been disseminated.  Any method that prohibits a specific message as opposed to prohibiting a category of messages.  The modern ct has clearly rejected this narrow reading of the first am free speech guarantee to prior restraints, the Ct has said, “Any prior restraint on expression comes to this ct with a ‘heavy presumption’ against its constitutional validity.”  

i.  Based on history and theory:  speech restrained prior to publication is not exprosed to the marketplace.  The citizen is denied exposure to the message.  The individual cannot learn from speech that was never spoken.  

c.  Categories:  attempting to place various forms of expression into categories of protected or unprotected expression.  Most 20th century free speech analysis has been preoccupied b/ trying to make categories.  

i.  content:  how close is a statement to being like yelling “fire” in a crowded theatre?  Obviously the content of the speech is critical to the category inquiry.

ii.  Government objective:  the opposite side of the coin is to ask what interest government has in suppressing a particular form of expression,  In recent years, the SCt has tended in this governmental objective direction, proving them rather than the nature of the speech.

4.  Vagueness and Overbreadth:  
a.  As applied challenges:  in most 1st am litigation, the const’l challenge is directed at the validity of the law “as applied” to the particular litigant.  Under this as applied approach, a judicial determination of unconst’lity does not render the law itself invlaid but only renders void the particular application of the law.  The law must be unconst’l as applied to the plaintiff.  

b.  Facial Challenge:  the litigant may challenge the validity of the law itself by arguing that the law is facially uncont’l in that it is vaguer and/or overbroad.  A ct decision in the P’s favor in such circs results in the invalidation of the law.  Further, the litigant is allowed to raise the rights of third parties not b/f the Ct hwo cd not be reached under a properly drawn law.  This is so even though the litigant himself is not affected by theoverbreadth and could be validly regulated by a statute that was neither overbroad nor vague.  B/c of concern about the chilling effect of vague and overbroad laws on protected ocnst’l expression, an exception is made to the third party standing rule.  

i.  Vagueness:  is concerned w/ the clarity of the law.  A law must be drawn w/ sufficient clarity so that it informs people of the conduct they must take to avoid the sanction of the particular law.  Under procedural d/p, a statute is not const’lly fair if it fails to give such info.  However, an unclear statute may have 1st am as well as d/p impact.  A law regulating expression has to be especially clear b/c, if it is not specific, protected expression may be chilled or suppressed. 

ii.  Overbreadth:  the doctrine of overbreadth is concerned with the precision of a law.  A law may be facially clear but may sweep too broadly if it indiscriminately reaches both protected and unprotected expression.  For example, a law that prohibits 3 or more persons from congregating on a street corner and engaging in activity that is annoying to passers-by is both vague and overbroad.  Protected expression can be chilled or suppressed by such a law.  Administrators are permitted to roam free and curtail protected expression.   Herein lies the vice of overbreadth.  Even though the litigant might be engaged in unprotected expression the statute could be applied to protected speech.  

A.  Less burdensome alternatives test:  of strict scrutiny is closely related to the overbreadth doctrine.  Even if the gov has a compelling objective, if that objective could be achieved by a law less burdensome on protected expression, the 1st am demands the less drastic means be used.  

B.  Substantial overbreadth:  is required in cases of speech and conduct combination; and in fact, there is an increasing tendency to require substantial overbreadth altogether.  See n.s. p.g. 345-46.  

B.  The Structure of Speech Regulation – Content-Based v. Content-Neutral Regulation:

	MODERN 1ST AMENDMENT ANALYSIS

	Content-Based Regulation

(viewpoint regulation)

(subject matter regulation)

Track 1
	Categories of speech (so devoid of social worth so as to enjoy little, if any, 1st am protection):

1. danger/incitement

2. fighting words

3. obscenity

4. kiddie porn (used in speech)

5. commercial speech

6. defamation

strict scrutiny

	Content-Neutral Regulation

Track 2
	Intermediate Review:  
1.  O’Brien Stds:  

a. Furthers an Important or Substantial Governmental interest

b. Unrelated to the Suppression of free expression.

c. Incidental restriction on alleged First Am speech not greater than is essential.

2.  Public Forum

a. Important or substantial government interest

b. “narrowly tailored” means

c. alternative fora available

     


	Special Environments
	Nonpublic Forums

Broadcasting 

Government Spending

Schools

Prisons

Military

Government Employees


1.  Two Broad Classes:  When Gov abridges freedom of speech, its reasons for doing so can be placed into two broad classes.  The first is that the government is restricting speech because of its content, that is, because of the ideas or information contained in it - viewpoint, or because of its general subject matter.  The second reason for abridgement has nothing to do w/ the content of the speech; rather, the government seeks to avoid some evil unconnected w/ the speech’s content, but the gov’s regulation has the incidental by-product of interfering w/ particular communications.  

a.  Two Tracks:  the S.Ct has implicitly recognized that the dangers posed by governmental action taken for the first reason (content-based) are different (and generally more severe) than those posed by regulation carried out for the second reason (content neutral).  Therefore, the S.Ct’s rules for determining whether the government has violated the 1st Am differ depending on whether the governmental control falls w/in the first class or the second.  

i.  Track 1 (communicative impact/content-based):  where the gov’s conduct falls w/in the first class, which Tribe summarizes as governmental actions “aimed at communicative impact,” he has labeled the appropriate analysis “track one” analysis.  

ii.  Track 2 (noncommunicative impact/content-neutral):  where the gov’s conduct falls w/in the second class (which Tribe describes as gov actions “aimed at noncommunicative impact but nonetheless having adverse effects on communicative opportunity), he calls the relevant analysis “track two”.  

iii.  adopt these terms for the purpose of this outline, Dienes referred in class to them.
b.  Some exs:  the following are examples of governmental actions punishing or restricting speech , and the track into which it falls.  

i.  Cohen:  (discussed more infra under offensive language) The state forbids “maliciously and willfully disturbing the peace or quiet of any neighborhood or person by offensive conduct.”  D is convicted under the statute for wearing a jacket bearing the words “Fuck the Draft” in a corridor of the county courthouse.  The case shd be analyzed under track one since the asserted offensiveness caused by D results solely from the content of his communication.  

ii.  Mosley: (p.921) disorderly conduct statute – “when he knowingly pickets or demonstrates…w/in 150 feet of any … school…provided that this section does not prohibit the peaceful picketing of any school involved in a labor dispute.  (NB:  picketing is expressive conduct, discussed below, and this case was decided on ep grounds).  The fact that the ordinance grants the use of the forum to those whose views it finds acceptable means that this is content-based Track 1 analysis.

iii.  Turner:  Provisions of the 1992 cable act requiring cable systems to carry local broadcast and public broadcast transmissions content neutral, so a track 2 analysis is appropriate.  Ct stated:  “Congrs’ overriding objective in enacting must-carry was not to favor programming of a particular subject matter, viewpoint, or format, but rather to preserve access to free television programming for the 40 % of Americans w/o cable.”

2.  Analysis of Track 1 cases:  “Above all else the 1st am means that gov has no power to restrict expression b/c of its message, its ideas, its subject matter, or its content.”  Mosely.  If a case falls within track 1, that is if the government objects to the content or communicative impact of the expression, a very rigid analysis must be followed (unless it is an “unprotected” category, discussed below) – the regulation is presumptively invalid and must undergo strict scrutiny.  BL:  When regulating on the basis of content, gov must prove that the law falls into a category of low-value or no-value speech or must justify the law by establishing the differential treatment “is necessary to serve a compelling state interest and is narrowly drawn to achieve that end.” Simon
a.  Rationale:  Dienes – the rationale for the presumptive unconstitutionality is grounded in first am theory – if government takes sides the market place is screwed.  Turner “At the heart of the 1st am lies the principle that each person should decide for him or herself the ideas and beliefs deserving of expression, consideration, and adherence [liberty model ©].  Government action that stifles speech on account of its message, or requires the utterance of a particular message favored by the gov, contravenes this essential right.  Laws of this sort pose the inherent risk that the Gov seeks not to advance a legitimate regulatory goal, but to suppress unpopular ideas or information or manipulate the public debate through coercion rather than persuasion [citizen critic ©].  These restrictions raise the specter that the gov may effectively driver certain ideas or viewpoints from the marketplace [marketplace theory ©].”  

i.  Em- market place of ideas:  rule reflects, there is to be free trade in ideas, and truth will become accepted through the competition of the market.  Only where the circs are such that there is no time to expose evil ideas (and to prevent harmful effect) through more speech may the gov bar expression.

b.  Content-based defined:  BL:  laws are content-based if they discriminate on the basis of viewpoint or if they categorize speech based on its subject matter.  While a law may facially discriminate on the basis of content, “even a regulation neutral on its face may be content-based if its manifest purpose is to regulate speech b/c of the message it conveys.”  Turner.  

c.  Unprotected categories:  Furthermore, in track 1 cases, it is generally not open to the gov to argue that in the particular case at hand, the feared harm cannot be avoided by more speech.  Instead, the Court has defined certain established categories of speech, which are deemed not protected by the 1st am.  The creation of a given category amts, in effect, to a finding by the ct that that type of speech is harmful, has little or no value under the 1st am, and not “nullifiable” by more speech; these categories have traditionally included obscenity, kiddie porn, advocacy of imminent lawless behavior (i.e. danger/incitement), defamation, fighting words, commercial speech etc.  Unless speech falls within one of these previously-fixed categories, it is simply not open to government to argue that the speech is harmful b/c of its content, and that it shd be suppressed or punished and the content based regulation is presumptively unconst’l.  

i.  Rationale for making category unprotected:  when the Ct decides whether to create an entire category of unprotected speech, it generally does take into account the harmfulness of the types of messages being conveyed, and the ability or inability of more speech to cure the harm.  For instance, advocacy of imminent lawless action is unprotected in large part b/c such speech may result in a crime b/f other speakers have had a chance to respond.  (advocacy discussed below).  D:  W/ non-cognitive low value speech the 1st am low value is outweighed by the harm.

A.  Only “dialogue” valued:  More generally, the formulation of unprotected categories stems form the fact that free speech has value only in the context of dialogue, that is, communication that concerns beliefs and ideas, and involve persuasion.  Ct will make into an unprotected category those types of “utterances that are no part of any exposition of ideas [and] of…slight social value as a step to truth.”  Chaplinsky.  [© but don’t forget the liberty model as an argument against this b/c that is all about self-realization – probably no dialogue required].  Speech in the unprotected categories can be viewed as “projectiles” whose effect cannot be prevented by more speech, rather than as part of the exchange of views.

ii.  Significance of the categories:  by generally allowing gov to suppress for track 1 reasons only if the speech falls in a previously defined unprotected category, the Ct has made it less likely that govs, or popular majorities, will be able intentionally to stifle dissent.  

i.  Imagine the alternative:  a system in which gov cd prohibit a particular message on the ground that the dangers posed by the particular  message are greater than the benefits (both speaker and his listeners) of allowing the idea to be expressed.  In an ad hoc system, unpopular ideas wd be quite likely to be suppressed by legislatures first, and by judges second.  

ii.  categories approach:  by contrast, at least means that consideration of likely harm takes place at wholesale, in advance, outside of specific cases.

iii.  NOT TOTALLY UNPROTECTED:  even speech falling w/in an “unprotected category” is not completely unprotected by the 1st Am.  Even as to such speech, gov must regulate in a basically content-neutral way, the S.Ct held in RAV, discussed below, for ex the state may not criminalize just those libels that are directed towards gov officials (em).  

iii.  The Nutshell on unprotected categories:  describes them as one way that the ct can hold content-based restriction on speech valid (the other way being the weighted balancing test to determine whether the gov content control constitutes an impermissible “abridgement” of the freedom of speech, i.e. strict scrutiny).  Some speech has been thought of as categorically excluded from 1st am protection or at least is given a lesser degree of protection under the 1st am.  In Chaplinsky, the Ct stated:  “there are certain well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise const’l problems.”  Thus, as a general rule, one does not ask whether particular obscene publications are protected by the 1st am.  Obscenity has been considered the kind of expression with which the freedom of speech is not concerned.  Laws restricting its availability were therefore not restricted by the first am.

A.  RAV: ns the categorical approach to free expression received a significant qualification in RAV where an ordinance sanctioning fighting words in the context of race, religion or gender was struck down.  J Scailia for the ct held that no category of expression was entirely invisible to the first am.  Obscenity may be regulated, it is true, but only w/ regard to its “distinctly proscribable content.”  Thus, a city council ordinance prohibiting “only those legally obscene words that contain criticism of the city gov” would violate the 1st am.  RAV majority held that content discrimination w/in a particular category of even otherwise unprotected expression merited firs am protection and was subject to strict scrutiny review.  

1.  3 justice concurrence:  this is stupid, since such categories involved speech that was worthless in 1st am terms, gov cd regulate as it chose. 

Exam

If you find that you have a content-based regulation

 ask if it falls under an “unprotected category”?

If the answer is yes, then ask whether the regulation is 

Content discrimination w/in the particular category?

NO:  then only question is can government regulate – rationality test.

YES:  then subject to strict scrutiny.
d.  Outside of the unprotected categories:  If content-based regulations are imposed in a situation that does not fall within one of the “unprotected categories,” there is a strong presumption that the regulation is unconst’l.  In this situation, the Ct will strictly scrutinize the regulation:  the gov bears the burden of showing that the regulation is – necessary to serve a compelling state interest and that it is narrowly drawn w/ no less onerous alternatives to achieve that end.  

i.  Em – Consequences:  use of strict scrutiny to cover content-based restrictions not involving an unprotected category entails the following consequences:

A.  Effect of more speech:  any time more speech cd eliminate the evil feared (market place) by the state, the ct will conclude that the regulation is not necessary to prevent it.  General principal: harmful speech must be fought out by more expression, not gov imposed silence.

B.  Other speaker’s opportunities irrelevant:  the gov may not claim that the content of the expression has been adequately articulated by other speakers, and that proponents of different viewpoints on the issue should be given a chance to speak instead.  

C.  Other times and places irrelevant:  the gov may not claim that the speaker can make his point just as well in some other place, at some other time, or in some other manner.  Once the gov is seen to be objecting to a message based on its content, not even a minor interference w/ expression will be tolerated by the cts.

ii.  Rationale:  even in the area of content-based regulations, it is possible to distinguish b/w content-based regulations on the one hand and viewpoint regulations on the other.  The idea of this distinction is that regulations discriminating on the basis of viewpoint are even more suspect than those discriminating on the basis of subject matter.  CB p. 923.  The gov’s ability to impose content-based burdens on speech raises the specter that the gov may drive viewpoints from the market place.  Dienes:  what we worry about is covert view point bias.  Strict scrutiny is the smoking out process.  It is up to the individual, not the government to determine which subjects are worth talking about.  

iii.  Illustrations:  cases we ran through in class

A.  Mosley:  presumptively invalid regulation b/c picketing at high schools was a subject matter regulation.  Only allowed labor picketing.  [© viewpoint regulation would be that only allowed employee labor picketing, but no management?].  

B.  Boos:  ordinance prohibited display of any sign w/in 500 feet of a foreign embassy if that sign tends to bring that foreign gov into “public odium”.  Held to be content based regulation b/c the gov has determined that an entire category of speech – signs or displays critical of foreign governments is not permitted.  The gov tried to arg (like in Renton, see below) that the real concern is a secondary effect, namely shielding diplomats from speech that offends them- the burden on speech is only incidental to foreign obligations. Ct said:  regulations that focus on the direct impact of speech on its audience present a different situation – no longer incidental when has to do w/ how people are reacting to the speech.  (Renton – zoning ordinance dealing w/ adult theatres, ordinance to deal w/ secondary effects of such theatres – like crime and decrease in property value.)

C.  Simon:  NY’s “son of sam” law, reqd that an accused or convicted criminals’ income from works describing his crime be deposited in an escrow account and made available to the victims of the crime.  This statue was ruled a 1st am violation.  Content based, in that it “singles out income derived from expressive activity for a burden the State places on no other income, and it is directed only at works w/ a specified content.”  D says not view point based b/c the statute doesn’t care if you like crime or not, but content based b/c topic/subject matter of crime is the basis for the regulation, and only one form of crime profit is burdened like this – expression in books.  

iv.  An example of an instance where strict scrutiny was not fatal:  Burson – involved strict scrutiny to content-based restrictions is not always fatal, even though it usually is.  This was an electoral provision (found in most states) that prohibited electioneering (vote solicitation and distribution or display of campaign materials) w/in 100 feet of the entrance to a polling place.  Held:  state had a compelling interest in protecting its citizens’ rt to vote freely and a complete ban on electioneering w/in 100 feet of the polls was narrowly tailored to achieve this objective.  

v.  Em – Ascertaining the gov’s motive:  gov, in justifying its prohibition will rarely admit to being non-content-neutral.  The gov will often claim that the evil is independent of the speech’s content.  Thus, the state will frequently claim that it is merely regulating the “time, place, or manner” of the speech, not its content (Renton).  Despite such justifications the Ct will look to two aspects of the regulation in order to determine whether it is in reality aimed at the communicative impact of the expression and therefore calls for track one analysis.

A.  Facial review:  ct will examine the statute on its face.  If this facial review discloses that the regulation is targeted at the content of the speech, then track one analysis.  Mosley is an example.

B.  Intent:  even if on its face it is found to be neutral, the ct may conclude that it was motivated by an intent to single out certain types of subject matter for suppression or penalty.  Therefore, even if the gov justification is a claimed time, place, manner restriction the Ct my find that it is really motivated by a desire to suppress certain types of communicative content.

3.  Analysis of Track 2 cases:  one in which the gov’s interest in regulation does not relate to the content/communicative impact (ie. Content-neutral).  Content-neutral regulation is unrelated to the speech content and will be subjected to intermediate review.
a.  Two standards:  the two intermediate review standards (discussed in d) have been held by the S.Ct to be the same – just formulations of intermediate scrutiny.  Remember:  although this calls for the regulation to be narrowly tailored, it does not call for the least onerous alternative.

b.  Illustrations of content-neutral:  

i.  City of Renton:  (1112) city zoning ordinance prohibited adult motion picture theatres from locating w/in 1,000 feet of any residential zone, single or multiple family dwelling, church, park, or school was held const’l.  the ordinance was held to be a valid form of time, place, and manner regulation.  “the ordinance is aimed not at the content of the films shown at adult picture theaters, but rather at the secondary effects of such theaters on the surrounding community.  City councils predominant concerns were with the secondary effects of adult theaters, and not with the content of adult films themselves.  Content-neutral.  

A.  Dienes:  dissent says that the regulations is trying to suppress indecent speech and regulating indecent differently is b/c of its subject, therefore it is content-based.  Majority rejects this though and says is a time, place, manner restriction that is content neutral.  The primary purpose is that crime goes down, any effect on speech is incidental to government keeping crime down.  Not strict scrut.  

ii.  Turner:  act requiring cable television systems to devote a portion of their channels to the transmissions of local broadcast TV stations.  Ct held that it was a content-neutral restriction b/c Congrs’ overriding objective in enacting the must carry was not to favor programming of a particular subject matter, viewpoint, or format, but rather to preserve access to free TV programming for the 40% of Americans w/o cable.  (used the O’Brien intermediate review test, described below).  

A.  Cable arg:  attempted to arg that cable was a special environment, and thus subject to special rules, See forum regulation below, but the Ct pointed out that cable is not like broadcast, b/c broadcast is limited and cable is not.  

B.  O’Conner Dissent:  this is content based, the gov policies behind must carry expresses a preference for viewpoints of local channels, therefore content based.

iii.  City of Ladue:  (924) restriction on putting signs on your yard, which had exemptions.  The ct found content-neutral, said that the exemptions made the governments justification questionable, b/c really not that important though, and that the ordinance was over-inclusive as well.  

c.  the ns on content-neutral:  the gov regulation may be content-neutral and impose only an indirect burden on freedom of speech.  In such case, a less demanding form of judicial review is used.  Harlan: “general regulatory statutes, not intended to control the content of speech but incidentally limiting its unfettered exercise, have not been regarded as the type of law the 1st and 14th am forbade congress or the states to pass, when they have been found justified by subordinating valid governmental interests, a prerequisite to constitutionality which is necessarily involved a weighing of the gov interest involved.”  Unlike content-based regulation, content neutral regulations present less risk that they will exclude particular ideas or points of view from public discourse.  

d.  Intermediate Scrutiny Used:  most commonly will be the O’Brien formulation, but if it is involving a Public Forum category a different formulation has been stated (forum, discussed below).  

i.  O’Brien intermediate scrutiny:

A.  Defined as a 3 part test:  (will really only be 2 parts b/c #2 should already be decided):

1.  Furthers an Important or Substantial Governmental interest
2.  Unrelated to the Suppression of free expression. (this is usually decided in the process of deciding whether a regulation is content-based or content-neutral)

3.  Incidental restriction on alleged First Am speech not greater than is essential. This means narrowly tailored – requires that the law directly and effectively furthers interest, does not require least onerous alternatives.  

a.  City of Ladue:  city justified ordinance that prohibited signs on the basis of aesthetics and related grounds.  Entirely too much protected expression was prohibited by the ordinance, since such signs were an unusually inexpensive way of communication, it was doubtful if an adequate substitute existed.

B.  Example of O’Brien std applied in Turner:  “To satisfy the std, a regulation need not be the least speech restrictive means of advancing the Gov’s interests.  Narrow tailoring in this context requires, that the means chosen do not “burden substantially more speech than is necessary to further the gov’s legitimate interests.”  None of the gov’s interest were related to the expression of speech, i.e. not content based.  And viewed in the abstract we have no difficulty concluding that each of the gov’s interests is important – do the must carry rules advance these.  Even if they do, gov has to show #3 that they don’t burden more speech then necessary.  Congressional finding afforded deference by the court but is not dispositive, so the Ct found that the factual record needed to be developed more.  

ii.  Forum Std:  the S.Ct has held that the forum std and O’Brien are the same.  The wording is just different.  So if you find yourself dealing with a traditional public forum or designated public forum (explained below) and you are kicked back into the Track 1 and 2 analysis, if you find that you are dealing w/ track 2, content-neutral regulation, use the formulation of intermediate scrutiny below:  

A.  Important or substantial government interest

B.  “narrowly tailored” means

C.  alternative I available

C.  Low First Am Value Category of Content-Based Regulation – Danger/ Incitement – Incitement to Illegal Activity:  The Clear and Present Danger Doctrine and Incitement (C+P):  Government can ban speech that advocates crime or the use of force if (but only if) it can show that it falls into this category – D:  C+P is a formulation of first am doctrine, it is an alternative to the Brandenburg test, but the Brandenburg test is usually used under the categorical exclusion of dangerous or inciteful words in Content-based regulation.

1.  Introduction:  em – If any kind of speech can lay claim to special const’l protection, it is probably speech of a political nature.  Our entire system of representative gov operates on the assumption that political and social change will come about peacefully, thru public discussion, rather than thru violence.  

a.  Dangerous Speech:  Yet, certain types of political speech may seem to most of us to pose a threat to the very system of representative democracy which freedom of speech is supposed to ensure.  For instance, speech calling for immediate assassination of the president, or the institution of a military coup, seems dangerous to tolerate.  However, once the gov is permitted to prevent or punish some types of political speech, there arises the threat that those in power may also stifle legitimate dissent.
b.  Advocacy of illegal conduct:  during the approximately 65 yrs since the SCt first began grappling w/ the limits of valid political speech, the Ct has generally tried to distinguish b/w, on the one hand, general political dissent and advocacy of abstract theories (which may not be punished), and, on the other hand, incitement of particular illegal acts (which constitutes an “unprotected category,” and may therefore be punished).  But the Ct vacillated dramatically during this period in drawing the line b/w these two types of speech.  The current std, articulated in 1969 Brandenburg case, gives greater protection to speech, than those that came b/f it. 

c.  Exam:  I asked Dienes what we needed to know – Only that we will use the Brandenburg test for the determining whether conduct was intended to incite illegal activity for the purposes of a categorical low 1st am analysis.  You will not use the non-brandenburg C&P test on an exam.

2.  Modern Approach:  Regulation proscribing advocacy is unconstitutional except when such advocacy is directed to(intent) inciting or producing imminent lawless action and such action is likely to occur.  Brandenburg.  (greater protection of speech!)  The test combines the most important elements of clear and present danger w/ the incitement/advocacy distinction.  (under Masses test, discussed infra, Hand only reqd incitement, even w/o danger).  

a.  Facts:  D was a leader of the KKK, charged w/ violating Ohio’s Criminal Sydicalism Statute, which (like that of CA, sustained in Whitney, forbade the advocacy of crime or violence as a means of accomplishing industrial or political reform.  

b.  Holding:  The Ct (in a unanimous per curium opinion) struck down the Ohio statute, w/o considering whether the D’s actual speech could have been properly proscribed.  Ohio statute was deemed facially overbroad (for a discussion of the overbreadth doctrine see above).

i.  New test:  in so doing, the ct articulated new reqmts which a statute proscribing speech must meet.  Speech advocating the use of force or crime could only be proscribed where two conditions were satisfied:  (1) the advocacy is “directed to inciting or producing imminent lawless action”; and (2) the advocacy is also “likely to incite or produce such action.”  

A.  Dienes describes the test as 3 parts:  
1.  specific intent
2.  language of incitement – urge to action

3.  Likely and imminent lawless action.

c.  Significance of new test:  there is a controversy as to whether the new test is a pure incitement test or both an incitement and danger test.  Em takes the position that it is both:  the two-part Brandenburg test is usually viewed as combining aspects of both Holmes and Hand tests, discussed below, in a way that gives “double protection” to speech.  

i.  Holmes aspect:  The Holmes C&P danger legacy is reflected in the reqmt that the speech be “likely to incite or produce” imminent unlawful action.  Thus the concern w/ immediate, likely, consequences remains.  

ii.  Hand aspect:  Hand’s insistence that what shd be restricted is only direct advocacy of action, not mere advocacy of abstract doctrine is reflected in the reqmt that the speech be “directed” (i.e. intended) to “inciting or producing” an unlawful response.  

iii.  Consequence:  apparently, then no speech that would have been protected by either the Holmes test or the Hand tests may be prohibited under Brandenburg.  

A.  Hand – Application to Ohio Statute:  The fact that speech that would have been protected by the Hand test is now prohibited under Brandenburg is shown by the application of the test to the Ohio Statutes.  The Ohio act punished all advocacy of the “duty, necessity or propriety of crime [or] violence…as a means of accomplishing industrial or political reform.”  This language was sufficiently broad that it forbade advocacy of the abstract doctrine of violent political change, as well as incitement to imminent unlawful action.  Therefore, it was held unconstitutional, even though some applications of it might have been const’l.

B.  Holmes – The fact that speech would have been protected by the Holmes test now is illustrated in Hess: (1973 n.3 p.920) Ct reversed a conviction under a state disorderly conduct statute on the basis of Brandenburg.  The D, an anti-war demonstrator, had been convicted for saying “we’ll take the fucking street later.”  In its per curiam opinion, the Ct characterized such speech as amounting “to nothing more than advocacy of illegal action at some indefinite future time.”  “And since there was no evidence or rational inference from the import of the language, that his words were intended to produce, and likely to produce imminent disorder, those words could not be punished by the state on the grounds that they had a tendency to lead to violence.  

iv.  Severity of Harm:  the Brandenburg test does not explicitly take into account the severity of harm which is threatened.  Dienes says:  this is not a test based on circumstances like the original C&P danger test, the circumstances are only relevant to determine what is incitement.  Reading Brandenburg literally, a speaker who advocated use of nuclear weapons for terrorist purposes, but only after a 1 yr moratorium, cd not be punished (since the harm wd not be “imminent”).  Conversely, one who incited his listeners to jaywalk immediately could be punished.  

A. ?? original test was for substantial evil, if the Brandenburg test is a merger, does it merge that too? – therefore, incitement to jaywalk, probably not a problem. 

v.  Whitney overruled:  Brandenburg explicitly overruled whitney, which upheld a criminal syndicalism statute nearly identical to the Ohio one struck down in Brandenburg.  

d.  BL p. 279:  The modern test: incitement and danger:
i.  The modern formulation of the clear and present danger test focuses on both the nature of the speech and the danger it presents.  First, only incitement of unlawful conduct, not advocacy of abstract doctrine, can be punished.  Second, only incitement to “imminent lawless action” which is “likely to incite or produce such actions,” may be reached.

ii.  Some commentators argue that the clear and present danger test is a weighted interest balancing using the rubrics of a formula.  Others argue that it is a category of speech that is unprotected by the 1st am.  Incitement is often referred to separately by cts as a form of speech that is categorically excluded from the first amendment.  

e.  Criticisms of the Brandenburg test:  ns – for some critics the test provides  inadequate protection for first am interests offering little more protection than ad hoc balancing provides.  Other critics see the danger test as affording inadequate protection to vital gov interests.  Hidden w/in the language of the danger test, they argue is found functionally a strict scrutiny std – in this view, demanding judicial superintendence of the legislative judgment in areas such as nat’l security is inappropriate b/c it curtails the democratic will.  In any case, it may well be that where in the past the danger test was invoked, the cts today will use strict scrutiny.  

[© don’t use the clear and present danger test below on the exam use Brandenburg, the only way I could see using the C&P is if there was a policy question, or if for Brownie Pts, you wanted to do an alternate analysis of incitement to illegal conduct under the C&P, but cts use Brandenburg]

3.  Em – The “Clear and Present danger” test: (major difference from Brandenburg is that this is a circumstances test)  For the most of this century prior to Brandenburg, the dividing line between legal advocacy and illegal incitement of criminal acts was drawn by use of the “clear and present danger” test.  Under this test, speech cd be punished as an attempt to commit an illegal act if the speech created a C&P danger that the illegal conduct would come about (even if it never in fact did).

a.  Schenk:  (1919) test was first articulated by Holmes.  Case arose in a wartime context, and involved the degree to which citizens had a const’l right to oppose the WWI.  In the 1917 Espionage Act, Congrs made it a crime, inter alia, to “willfully cause or attempt to cause insubordination, disloyalty, mutiny, or refusal of duty, in military or naval forces of the US,” or to “willfully obstruct the recruiting or enlistment service” of the US.  The Ds were not charged w/ violating the Act, but rather, with conspiring to violate it.  The Ds had sent two draftees a document opposing the draft, calling it “despotism,” and urging the draftees, “do not submit to intimidation.”  But the doc did not explicitly advocate illegal resistance to the draft; it merely advocated peaceful measures, such as petitioning for repeal of the conscription act.  

i.  Holding:  Nonetheless, the Ct unanimously found that the Ds could constitutionally be convicted of conspiracy to violate the statute.  Whether or not a given utterance is protected by the 1st am depends, H wrote, on the circumstances; the D’s’ doc might have been const’lly protected for instance in a time of peace.  The issue was “whether the words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about substantive evils that congrs has a right to prevent.”  Whether the Ds conduct in fact posed a C&P danger was a factual issue, the jury’s disposition of which the Ct refused to disturb.  

ii.  Crying “fire” in theater:  H’s famous ex.  Not all speech is constitutionally privileged – crying “fire!” in a crowded theater.

A.  Criticism:  nature of crying fire is different from the speech in Shenck, for one thing the false cry is understood by its listeners to be a statement of fact, whereas in Shenck these were expressions of opinion and obvious.  Also, Market Place: the best place to combat false speech – well, there is no time to talk about a fire, but there is definitely time to discuss merits of conscription.

b.  Dienes:  says that the early cases made if very easy to convict b/c if you advocated resistance that was enough – even if it didn’t happen.  C&P danger is a circumstances test – n.s. “the words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that congrs has a right to prevent.  It is a question of proximity and degree.”

c.  Early formulation:  BL

i.  Definition:  in its most influential formulation, the clear and present danger doctrine was defined as follows:  a restraint on the rts to free speech and assembly b/c of the threat of illegal conduct is permissible only if there actually exists an imminent and probable danger and an apprehended evil so substantial as to justify the governmental restraint.  The focus was on the proximity and degree of the danger of illegal conduct under the circumstances existing at the time of the speech.

ii.  Allows for content restraint:  the C&P danger test provides that where the threatened danger is serious, likely, and imminent, the State, in such emergency circs, will be permitted to do what in normal circs it is not permitted to do, i.e., restrain expression b/c of its content.  The reason such restraint is permitted is b/c it is concluded there is insufficient time to permit full and free discussion to achieve its normally curative function.   Brandeis, “only an emergency can justify repression.”  

iii.  Legislative Judgments:  A legislative judgment that the danger is too immediate and too serious to permit the normal reliance on free discussion is not conclusive even if it is reasonable. The court must conclude that a particular restraint is justified b/c of the danger.  Whitney.  (Whitney was overruled, this is from Brandeis’ dissent.)

iv.  J. Hand:  In Masses, J.Hand offered an alternative to the C&P’s focus on the factual circs.  Hand argued that only urging others to act illegally, i.e., incitement, could be punished consistent w/ the 1st am.  He was overruled.  But in modern terms, incitement of illegal conduct is categorically excluded from the 1st am.  The focus is on the nature of the speech, not the circs.

d.  the doctrine distorted:  In Dennis v. US, the Ct apparently discounted the criterion of time as an integral part of the C&P danger doctrine and thereby removed an essential feature of the test designed to afford extensive protection to free expression.  The C&P doctrine the Ct said, does not mean that the governmental restraint on expression is prohibited “until the putsch is about to be executed.”  The contention was rejected that success or probability of success is the criterion.  Instead, “in each case, cts must ask whether the gravity of the evil, discounted by its improbability, justified such invasion of speech as is necessary to avoid the danger.  

e.  Advocacy v. Incitement:  Later the Ct retreated from the Dennis holding and declared that Dennis was only intended to uphold restriction on advocacy of unlawful action, i.e., incitement, and was not intended to restrict advocacy of abstract doctrine.  Yates.  Although the Yates Ct did not directly address the const’l issue, Yates has been understood to impliedly repudiate the Dennis revision of the C&P doctrine – i.e require incitement.

D.  Offensive Language/ “Fighting Words”:  content-based regulation because speech is likely to breach the peace – regulation not because of danger but because of speech is offensive.

1.  Fighting Words:  Fighting words are an “unprotected category”  of speech – defined as words which are likely to make the person to whom they are addressed commit an act of violence (probably against the speaker).  Fighting words receive little or no 1st am protection, b/c, like other unprotected categories they are not normally part of any ”dialogue” or “exposition of ideas”.  The exclusion is narrowly defined though.  

a.  Originated in Chaplinsky:  D, was a Johovah’s Witness who called the city marshall a “goddamned racketeer” and a “damned facist,” and then got into a fight with him on the side walk.  Hew was convicted under a broadly-worded statutes, which provided that “no person shall address any offensive, derisive or annoying word to any other person who is lawfully in any street or other public place…”  But the NH S.Ct had interpreted the statute to bar only “words likely to cause an average addressee to fight.”  

[© remember: cts can do this put in a saving construction to the statute by reading something into it, which may allow it to survive review – ex. Lower ct gave the savings construction of only embodying fighting words]
i.  S.Ct upheld the conviction:  S.Ct believed that the words were likely to provoke the average addressee to retaliate.  It then held that among the classes of speech which are not protected are “fighting words,” which the Ct defined as “those which by their very utterance inflict injury or tend to incite an immediate breach of the peace.”  Such words are no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality.”  

A.  note that the conviction was upheld as applied to him – he was using fighting words.  

b.  ns – Important features of the fighting words doctrine as it operates

i.  two branches:  ns – 
A.  It encompassed abusive language which by its very utterance inflicts injury.  

B.  It also included language which by its very nature, judged by the probable reaction of a person of common intelligence, is likely to produce a violent reaction.  

Em –observe that this Chaplinsky formulation defines fighting words quite broadly – in addition to words which are likely to incite immediate fight, words are also included which inflict injury.  This latter branch of Chaplinsy, which is part of the problem of offensive words and the sensitive audience, is discussed below (but know that although Chaplinsky has not been overruled, all the cases following it have held that offensiveness is not enough to suppress.)

ii.  ns – the doctrine, as framed, was limited to face-to-face verbal encounters which at the moment they are uttered invite physical reprisal or otherwise are likely to produce disorder.

iii.  the doctrine does not look to the actual danger of the particular situation but focuses on the abstract character of the words – are they of a kind likely to provoke retaliation by the average addressee?

b.  Limited doctrine:  the Ct realized, soon after Chaplinsky, that giving a broad scope to the fighting words doctrine would lead to a swallowing up of important first am protections.  It has been limited in many ways.  

i.  doctrine seemed to endorse “Hecklers veto”:  suggested that a speaker could be restricted b/c of the reactions of the audience.  Principle rejected in Terminiello:  hostile reaction of a crowd will not provide justification, consistent w/ the 1st am, for silencing a speaker.  Douglas:  in fact it was the purpose of the first am to invite dispute.  “the first am may indeed best serve its high purpose when it induces a condition of unrest, creates dissatisfaction w/ conditions as they are, or even stirs people to anger.”  

A.  Hostile audience problem:  Normally, the police are required to do the crowd control.  Hostile audience is not a basis for restraining other wise legal 1st am activity.  (cb p.933).  D:  what if the police can’t control the hostiles?  Can’t stop the speaker b/c of, this is a question of police logistics.  BL:  If the source of impending violence is a crowd of listeners hostile to the speaker’s lawful message, the police usually must proceed against the crowd and protect the speaker.  

1.  In other words there is no “Heckler’s veto”:  whereby police would be allowed to silence a speaker whenever the audience threatens violence, Members of the audience do not have the right to silence the speaker. 

B.  But Feiner:  appeared to endorse a broader version of Chaplinsky.  D spoke at American Legion picnic in Syracuse.  Among other things, he called the Mayor “a champagne-sipping bum.”  The crowd moved toward the speaker.  Who should be arrested, the speaker or the crowd?  The police arrested the speaker.  The S.Ct, 5-4, upheld the conviction by drawing a distinction between Feiner’s situation and a hostile audience scenario.  While a speaker cd not be silenced merely b/c of the reactions of a hostile audience, in this case the speaker was deemed to have ebeen inciting a riot.  Feiner had created a “clear and present danger of disorder.”  But is this only after-the-fact rationalization?  Logistically, it is always easier to arrest the speaker than the crowd.  Similarly, it is not difficult to portray a noisy and insulting speaker as inciting.  The dissenters found no danger of imminent disorder on the facts; the majority did.  Feiner shows that the clear and present danger test can be manipulated to silence the offensive speaker. Feiner has been read narrowly, when a speaker intentionally provokes a hostile reaction and imminent disorder is probable, his speech is not protected, and the police may move against him.  See Cohen.  But if a speaker is engaged in protected expression, if he is not intentionally inciting the crowd to violence, he is to be protected.  Police must then move against the hostile crowd.  What happens if the police cannot control the crowd and violence is imminent remains unclear?  In such an emergency, whether or not the speaker should be stopped he usually will be.  

1.  BL:  there is precedent, never overruled, that if the threatened disruption is due to the speaker’s own intentional provocation, then the speaker can be punished under narrowly drawn laws proscribing incitement to likely imminent lawless action.  Feiner.  But the Ct’s response to civil rts demonstrations raises question on the scope of Feiner.  Generalized fears of opossible disorder do not justify police stopping the demonstrators.  

ii.  Stirring to anger is not enough:  words that make someone angry are not enough; has to make a listener want to retaliate. D:  what if there is no danger of violence (like Arnold Schwartzenager says something to scrawny Leonardo Dicaprio), the actual circumstances are irrelevant the doctrine says – what would cause the average man to retaliate.  Has to be a Face-to-Face thing – ie personally provocative (distinguish this from clear and present danger – which is more like a crowd incitement).  It has to be verbal assaults in face-to-face encounters.  

iii.  Generalized fears insufficient:  it is not sufficient that the police have generalized fears that there may be violence.  Only if specific words or acts by the speaker, or by the audience threaten violence, will the fighting words doctrine apply.

d.  examples:  
i.  Skookie cases:  Nazis wanted to march in the predominantly Jewish town.  Ordinances that were designed to prevent the marches were declared unconst’l.  Even if caused anger or serious disturbance, cannot stop.  “In summary,…use of a swastika is a symbolic form of free speech entitled to first am protections.  Its display on uniforms or banners by those engaged in peaceful demonstrations cannot be totally precluded solely b/c that display may provoke a violent reaction by those who view it.”

ii.  Cohen’s “Fuck the Draft” Jacket:  fighting words analysis – clearly not directed to hearer – not confronting face to face; no direct personal insult.  Dienes:  note that the Ct is looking at the actual circumstances here, the more a ct does this, the more the Fighting words doctrine resembles clear and present danger doctrine.  

e.  look at n.3 p.934 for a discussion of the difference b/w C&P and fighting words doctrines if confused.  

2. Offensive language:  In general, the Ct has not allowed government to suppress speech or expressive conduct on the ground that it is offensive to others (w/o threat of violence).  Ns:  the second part to the Chaplinsky fighting words doctrine, the ct had indicated that insulting or abusive language (i.e. words which by their very utterance inflict an injury) also fell outside the first am.  Ex. Are hate speech and female pornography (not obscene).  But Cohen v. CA severely undermined this concept.

a.  Cohen:  convicted of disturbing the peace by “offensive conduct for wearing a jacket bearing the words “Fuck the draft” in a courthouse.  In reversing the conviction, Harlan rejected the proposition that the Ct cd excise, as offensive conduct, particularly scurrilous expression from the public discourse.  There was a great danger in government selecting certain expression and placing it off-limits:  “One man’s vulgarity is another’s lyric.”  Speech often serves an emotive, non-cognitive value.  In prohibiting a certain manner of expression, there was great danger that the ideas themselves would be suppressed.  (no real danger of violence here – the avg man does not retaliate to a jacket and there was no face to face confrontation.)  (it was also held not to be obscene – which is publications and are not protected.)

i.  Holding:  “it is, in sum, our judgment that, absent a more particularized and compelling reason for its actions, the state may not, consistently with the first and 14th ams, make a simple public display here involved of this single four letter expletive a criminal offense.  B/c that is the only arguably sustainable rationale for the conviction here at issue, the judgment below must be reversed.  

A.  Female porn:  b/c of this holding tried to argue a particularized harm to women; objectifies them and causes some psycho stuff – but rejected.  (dienes mentioned in class)

b.  All of the cases seem to reject the second part of Chaplinsky:  ex. Nudity is okay; nazis – offensive is not enough to suppress.  Chaplinsky not overruled but not applied.

c.  BL:  Gov has no power to punish the use of word that are merely offensive, abusive, profane, or vulgar.  Even abusive offensive dialogue can contribute to the marketplace of ideas.  Gov efforts to control such expression generally lack ascertainable stds.  Further, often the emotive force of particular words is of equal or greater importance than cognitive value.  Finally, in suppressing offensive speech there is a substantial risk that ideas will also be suppressed.

d.  Rationale for not punishing offensive language:  grounded in 1st am values

i.  Value of discord:  ability of society to tolerate is a mark of strength.

ii.  Boundless:  what is sufficiently offensive:  “one man’s vulgarity is another man’s lyric”

iii.  Liberty model:  although porn/offensive stuff does not really attribute to the market place, speech can be non-cognitive and protected.  Self-realization.  

iv.  Emotional:  sometimes it is expressive of otherwise inexpressible emotions

v.  Smokescreen for censorship:  finally, govs might often ban particular words as a smokescreen for banning expression of unpopular views.  

3.  Hate speech regulation:  Dienes – Harlan called for a more particularized and compelling reason for government actions – is hate speech?  (generally no)

a.  Introduction:  em – gov may generally not prevent or punish words on the ground that listeners will find them offensive.  Groups interested in eliminating discrimination against minorities have argued that na exception should be made for “hate speech” directed against racial minorities, women, homosexuals, and other traditionally disfavored groups.  State legislatures have generally agreed – all but four states have some form of hate crime law criminalizing bias-motivated speech or acts.  But as the result of the recent S.Ct decision that seems destined to be an instant landmark, such anti-hate-speech statutes appear to run afoul of the reqmt of content-neutrality, and thus violate the first am.  

b.  RAV v. City of Saint Paul:  involved a cross-burning, but seems applicable to anti-hate-speech laws in general.  Facts:  D and several other teens allegedly burned a homemade cross inside the fenced yard of a black family.  D was prosecuted under the St. Paul “Bias-Motivated Crime Ordinance,” which provided that “whoever places on public or private property a symbol, object, appellation, characterization or graffiti, including, but not limited to, a burning cross or Nazi swastika, which one knows or has reasonable grounds to know arouses anger, alarm or resentment in others on the basis of race, color, creed, religion, or gender commits disorderly conduct and shall be guilty of a misdemeanor.”  D contend that the ordinance was both overbroad and impermissibly content-based.  The lower ct gave it a saving construction – said that it was limited to Chaplinsky fighting words.  

i.  Court unanimously holds unconst’l:  the ct agreed on outcome but was 5-4 on the proper rationale.  Ct held that it was facially unconst’l, so never reached the as applied challenge – therefore, has not spoken as to whether or not cross-burning is symbolic speech.  

ii.  Opinion of the Ct:  J. Scalia (joined by oh what a surprise – Rehnquist, Kennedy, Suter & Thomas), wrote the opinion for the ct.  Scalia concluded that the law was impermissibly content based, b/c “it prohibits otherwise permitted speech solely on the basis of the subjects the speech addresses.”

A.  Saving Construction by Minnesota Ct:  construed the ordinance, held it was intended to apply only to fighting words, not to bias speech that would threaten an immediate breach of the peace.  Ct accepted the Minn ct’s construction of the statutes.  

B.  No content-based regulation of unprotected categories:  Ct had previously held that fighting words were an unprotected category under 1st am.  But Scalia’s opinion asserted that even when gov is regulating a supposedly unprotected category, it may not do so in a content-based manner.  
1.  examples:  Ct gave two exs of what he considered to be impermissibly content-based regulations of unprotected categories:  the gov may proscribe libel, but if may not make the further content discrimination of only libel critical against the government.  Similarly, a city council may not enact an ordinance prohibiting only those legally obscene works that contain criticism of the government. 

2.  Exceptions to the Rule: Scalia acknowledged that there are two exceptions to the rule that even protected categories enjoy complete freedom from content-based regulation 

a.  Extreme forms - Content based on “very reason for proscription fo class”:  when “the basis for the content discrimination consists entirely of the very reason the entire class of speech at issue is proscribable, no significant danger of idea or viewpoint discrimination exists,” and the content discrimination is allowed.  Thus the state could choose to prohibit only the “most lascivious displays” of sexual activity, rather than all constitutionally-obscene materials; or, the federal government can (as it does) criminalize only those threats of violence that are directed against the president (threats are generally considered unprotected but the S.Ct has not spoken and the lower cts are split) – in each case, the proscribed speech represents the most extreme instance of the reason why the whole category is unprotected in the first place (e.g., it is the most obscene,” or it is the “most dangerously violent”)

b.  Secondary Effects – gov reg b/c of secondary effects:  incidental burdens to speech – means that the reg is content neutral (Renton).  Ex.  Law permitted obscene live performance except when you have minors – the law is okay b/c its purpose is to protect minors and any effect on speech is incidental.  Dienes was most interested in the second example:  Title VII

i.  Title VII:  “sexually derogatory fighting words, among other words, may produce a violation of titles VII’s general prohibition against sexual discrimination in employment practices.  Where the government does not target conduct on the basis of its expressive content, acts are not shielded from regulation merely b/c they express an idea or philosophy.”  Government is really concerned about the sexual harassment, and any burden on speech is only incidental.

c.  Scalia catchall:  these are exceptions to show that sometimes discrim in class – does not make any danger of viewpoint regulation – not presumptively unconst’l

C.  Ordinance unconst’l:  by scalia’s std, the ordinance was clearly unconst’l, even though applicable only to generally-unprotected fighting words.  The ordinance was certainly content-based, b/c it applied only to fighting words that insult or provoke violence on the “basis of race, color, creed, religion or gender” – abusive language, no matter how vicious or severe was permitted under the ordinance unless it was addressed to one of the “specified disfavored topics”; fighting words used to express hostility based on political affiliation, union membership or homosexuality, for instance were not covered by the ordinance.  

1.  Viewpoint based:  in fact, scalia said, the ordinance was not only content-based, but “viewpoint based”.  That is, where two opposing sides had a confrontation concerning a matter of race or religion, one side could use fighting words, while the other could not.  “One could hold up a sign saying, for ex, that all ‘anti-catholic bigots’ are misbegotten; but not that all ‘papists’ are, for that would insult and provoke violence ‘on the basis of religion.’”  St. Paul has no authority “to license on side of a debate to fight freestyle, while requiring the other to follow Marquies of Queensbury Rules.”

D.  State’s interest – less onerous alternatives:  Proponents of the ordinance arg that even if it was content-based, it could survive the strict scrutiny given to content-based regs b/c it was necessary to serve a compelling state interest.  Scalia conceded that the state had a compelling interest in safeguarding the rts of traditionally-disfavored groups, including their rt to live in peace where they wish.  But he argued that the ordinance was not “necessary” to achieve this state interest, b/c there were “adequate content-neutral alternative.”  In particular, St. Paul could enact an ordinance prohibiting all fighting words, not merely fighting words motivated by racial, religious or other specifically-enumerated biases.  To scalia, burning a cross in someone’s yard is reprehensible, but st. paul had “sufficient means at its disposal to prevent such behavior w/o adding the 1st am to the fire.”

iii.  Concurrence:  the main concurrence in RAV was J. White, and it read more like a dissent to Scalia’s reasoning.

A.  Unprotected categories:  J white believed that where a category is unprotected, the states are not prevented from regulating it on the basis of content.  It is inconsistent to hold that the government may proscribe an entire category of speech b/c the content of that speech is evil… but that the gov may not treat a subset of that category differently w/o violating the 1st am; the content of the subset is by definition worthless and undeserving of const’l protection.

B.  Strict scrutiny:  w believed that even if the principle of content neutrality did apply, all that that requires then is strict scrut and the ordinance here can survive str scrut.  Interest in protecting minority rts was a compelling on, only issue is whether the ordinance was narrowly drafted to achieve that objective.  Under the majority’s approach, w wrote, “a narrowly drawn, content-based ordinance can never pass const’l muster if the object of threat legislation cd be accomplished by banning a wider category of speech.”  This approach would amount to the abandonment of str scrut review, and would instead turn into a complete prohibition on content-based restrictions – it would always be possible to achieve content-neutrality by banning a wider category of speech.  Instead, w argued, the only test of unprotected speech should have to satisfy is that it be rationally related to a legitimate gov interest” (a test imposed, he argued, by the ep clause, not the 1st am).  By this std, the ordinance was clearly valid.  

1. Criticism of the Majority’s exceptions:  

a.  Exception 1 – extreme forms:  W was especially scornful of the majority’s exception to its rule prohibiting content-based regs on unprotected speech.  Recall that under this exception, content-based distinction cd be made as to an unprotected category, if the basis for the distinction was “the very reason that the entire class of speech at issue is proscribable.”  To w, this was an exception that swallows the majority’s rule.  The reasons why fighting words are outside the 1st am have special force when applied to groups that have historically been subjected to discrim, so that exception shd apply to the ordinance here.  

i.  Dienes – Scalia comes back though and says St Paul has not picked out an extreme form to regulate (like threats against the prez), they have picked out a group.

b.  exception 2 – secondary effects:  W says that St. Paul was concerned w/ the secondary effects of discrimination against groups historically subject to discrimination, and any burden on speech is only incidental, just like Title VII.  

i.  Dienes – Scalia responds that if the gov’s objective is to protect against discrimination of speech then that can’t be incidental – it is a direct burden on speech.  They are worried about a harm that is related to the speech – never incidental.

2.  Overbreadth:  White asserted that the case shd instead have been decided on overbreadth grounds.  He interpreted the Minn ct to have ruled that the ordinance prohibited expression that “by its very utterance” causes “anger, alarm or resentment.”  By this interpretation, the ordinance reached not only words tending to incite an immediate breach of the peace (words which may const’lly be proscribed) but also words and expressive conduct that cause only hurt feelings, offense, or resentment (words and conduct which may not be const’lly proscribed).  Since the ordinance reached both protected and unprotected speech, it was overbroad, and thus invalid.  

iv.  Stevens concurrence:  doesn’t agree that content-based is presumptively invalid at all, rejects categorical analysis b/c no certainty ex. Obscenity and fighting words – subjective – all that happens is the balancing is done at the stage of definition.  Doesn’t give adequate consideration to the contexts – Ad Hoc Balancing!!

v.  Dienes:  Can you ever have a const’l hate speech law?  Maybe if limited to fighting words but it might reach speech that is protected – i.e. offensive.  Go back:  Cohen find a particular harm and show that it is not based on offensiveness.  Ex. Female porn:  tried to argue physical harm to women, incidental effect on speech.  

vi.  Enhancement of Penalty statutes are valid:  n.3 p.954 RAV does not invalidate statutes that approach the hate-speech problem by punishing existing crimes more seriously if the prosecution shows that the crime was motivated in part by one of the listed types of bias.  Wisconsin v. Mitchell:  unanimous decision – Ct found such a penalty enhancement statute to be valid; gov not aiming at speech, aiming at crime – burden on speech is only incidental.  These statutes are typically upheld.  

E.  Symbolic Speech -  expression and conduct:  CB p.956 – conduct can be used as a means of communicating ideas – the medium can be the message.  Ns – conduct is frequently used as ameans of communicating messages, e.g., picketing, handbilling, advertising.  This speech plus conduct is subject to reasonable regulation.  But conduct can also constitute the message itself.  Conduct can embody an idea:  symbolism is a primitive but effective way of communicating ideas.  The use of an emblem or flag to symbolize some system, idea, institutions or personality, is a short cut from mind to mind.  West VA State Bd. Of Educ. V. Barnette (flag statute – unconst’l).  but not all conduct is meant to be communicative and not all expressive conduct is protected by the 1st am.  The anarchist who shoots a public official to express opposition to gov cannot wrap himself in the protective cloak of the Const’n.  standards to determine when symbolic speech will enjoy first am protection:  

1.  Dienes:  ask 2 questions:

a.  Is the conduct being regulated involve the first am or is it really just conduct?

i.  conduct is sometimes a means to communicate ideas:  i.e. picketing

ii.  w/ symbolic speech or expressive conduct:  conduct itself is the message.  

A.  can arg:  that the gov is only regulating one form of the idea – do you have a right to use a particular form?  Cohen – no, but when gov does can come very close to suppressing ideas.  Attracts the media – sometimes called the poor man’s printing press.  Emotive value – liberty model.

B.  on the other hand – certain forms are not allowed:  can’t have sex in the street as a form of expression.  

b.  Assuming conduct implicates the first am, is the regulation const’l?  (track 1 or 2 analysis)

2.  When does conduct amount to Symbolic Speech:  ns- the initial task is to define when conduct will be treated as speech for 1st am purposes.  In fact, when the Ct does not wish to apply 1st am protection to conduct, it will sometimes simply assume arguendo that even if conduct is “speech,” the law is a reasonable regulation of that speech.  (O’Brien:  assumed that draft card burning was expressive conduct and then went on with analysis to find reasonable regulation of the expression under intermediate scrut).  Even in cases where first am protection is extended to conduct, the Ct often fails to discuss why conduct constitutes speech.  The Spence 2 part Test:  (flag burning case, best describes when conduct = speech)

a.  Is there intent to communicate a particularized message?

i.  some people should argue intent should be enough b/c Liberty model – should be about my expression for self-realization

b.  Given all the circumstances, is it probable that the message will be received and understood by an audience?

ii.  Market place:  if other people don’t understand/hear your message then you are not contributing to the truth.

3.  What std of Review applies:  this is the same track 1 or 2 analysis.  If it is only an incidental burden, or content-neutral, the O’Brien test will apply.  If it is found to be a regulation of the content of symbolic expression, it constitutes a directed and significant burdenon expression and shall be subject to Track 1 strict scrutiny.  

a.  Content-neutral - track 2 and the O’Brien Test:
i.  Draft Card burning:  in US v. O’Brien:  D and several others burned their draft cards in public, as part of a protest against the Vietnam war.  They were convicted of violating an amendment to the draft laws making it a crime to “knowingly destroy or mutilate” a draft card.  D knew that he had violated the act – he wanted to express his opposition to the war.  He raises the Facial and As Applied challenge as a const’l defense.

ii.  Ct finds right to regulate:  D contended that the burning was “symbolic speech” protected by the 1st am.  But the ct held that even if this were true, conduct combining “speech” and “non-speech” elements could be regulated if 4 reqmts were met:  (1) the regulation was with in the constitutional power of the government; (2) it furthered an “important or substantial gov interest; (3) that interest was unrelated to the suppression of free expression; and (4) the incidental restriction on 1st am freedoms was no greater than is essential to the furtherance of the gov interest.  The Ct found that all of the reqmts were met in this case.  

A.  Dienes first looked at the Facial challenge:  Ct rejected the idea that the purpose was to suppress speech.  Facially, it is not aimed at expression.  “deals w/ conduct having no connection with speech.   It prohibits the knowing destruction of certificates issued by the Selective Service System, and there is nothing necessarily expressive about such conduct.  The am does not distinguish b/w public and private destruction, and it does not punish only destruction negaged in for the purpose of expressing views.  

1.  n.1 p.960:  What if the am had made criminal the destruction or mutilation of a draft card as a means of expressing opposition to the Vietnam war?  The analysis would have been very different – content-based regulation on its face.  O’Brien lawyers tried to argue that the motivation of congress was to suppress communication, but the court refused to inspect the legislative history.  Ct does not want to probe the motivation of congress here, if you start looking at the selective reasons of the congrsmen can get bad.  (note that ep requires you to establish discriminatory purpose).  Tribe says that you can show a statute is content-based by showing even though it is neutral on its face it was motivated by an intent to single out constitutionally protected speech for control, then Track 1 strict scrut kicks in.

B.  Then Dienes examined the as applied challenge:  Ct just assumes for the purposes of  analysis that the conduct is expressive.  Ct says that the gov is regulated b/c of conduct, not because of the idea or message and the burden on speech is incidental.  

iii.  Dienes’ formulation of the test:  (the gov having const’l power to regulate part – dienes says they always have power.)

A.  Furthers an Important or Substantial Governmental interest

B.  Unrelated to the Suppression of free expression.  (this is really a question of whether the regulation is content-based or content-neutral and you will decide this b/f you use this test).  

C.  Incidental restriction on alleged First Am speech not greater than is essential.  (this means that it has to be narrowly tailored, not strict scrutiny – less onerous alternative, all that is required is that the law directly and effectively furthers the interest.)

iv.  Applied in O’Brien:  

A.  Content-neutrality:  ct says he was convicted b/c of his conduct not expression (see quote in the ii(A)) [Part 2 of test]

B.   Government Interests Substantial and important:  the Ct identified several government interests served by the prohibition on draft-card destruction – which were “limited to the non-communicative aspect of O’Brien’s conduct.” Ex.  The gov had an interes tin making sure that all draft-age males had in their possession a document indicating their availability for induction in an emergency.  This and the other governmental interests were “important and substantial.”

C.  Restriction was no greater then essential – i.e. Narrowly tailored:  the Ct found that the important and substantial government interests could not have been achieved with any less impact on D’s freedom of expression.  It had was direct and effective in furthering the interest.  

v.  Nude dancing:  is 1st am speech, gov regulating b/c nudity, not b/c of expression – Track 2:  gov interest in morality – upheld under O’Brien test.

Analysis:  

Is this speech or expressive conduct?

(Spence Test for expressive conduct)         

no                                   If not expressive

Conduct, then doesn’t 

             Yes                                                                                Get 1st am protection.

Done w/ analysis

If yes to #1, then is the regulation content-based or content neutral?

Content-neutral

                               Content-based                                                      

If content-neutral, 

Intermediate Scrutiny O’Brien Test.  

Track 2

If content-based, then ask if it falls 

into a category of no/low value speech (i.e. “unprotected”)?

Yes

No

If yes, then ask if it discriminates on 

the bases of content w/in the category (RAV) 


No

 Yes

If no, then no 1st am protection                                                                        Strict Scrutiny 

All that is required is that the law be                                                                  Track 2

rationale
b.  Content Based – Track 1 and strict scrutiny:  symbolic speech being accorded full protection.  When the government regulates the content of symbolic expression, it constitutes a direct and significant burden on expression.  In such circs the O’Brien rules do not apply b/c those rules apply only to incidental burdens.  

i.  Flag Desecration:  nearly all states make it a crime to mutilate or otherwise desecrate an American flag.  Most such statutes seem to have been enacted for the purpose of preserving the flag as a symbol of national unity, or some similar rationale.  If such a statute, either on its face or as applied, applies to some flag-related conduct but not others based on the actor’s message, the Ct will presumably apply strict scrutiny as it did in Texas v. Johnson.

a.  Statute:  the Tx statute at issue mad it a crime to “intentionally or knowingly desecrate… a state or national flag.”  “Desecrate” was defined to mean “deface, damage, or otherwise physically mistreat in a way that the actor knows will seriously offend one or more persons likely to observe or discover his action.”

b.  Facts:  D participated in a political demonstration at the end of which he unfurled an American flag, doused it with kerosene, and set it on fire.  While the flag burned, the protestors chanted, “America, the red, white, and blue, we spit on you.”  D was charged w/ violating the desecration statute; at his trial, several witnesses testified that they had been seriously offended by the flag burning, and he was convicted.

c.  Holding:  5-4  Ct held that the Tx statute violated the 1st am as applied to Johnson’s acts.  

i.  Track 1 analysis:  majority determined that the prosecution of D was “directly related to expression.”  In reaching this conclusion, the Ct reviewed the two objectives that TX asserted it was pursuing:  

A.  preventing breaches of the peace;

1. As to this objective, the majority simply disbelieved that preventing breaches of the peace was what had motivated TX on these facts (since no disturbance of the peace either actually occurred or was threatened by this particular flag burning – merely advocacy). 

2.  Dienes:  this is based on the hostile audience theory – offensive speech is protected speech, speech causing anger is not enough.  This isn’t even fighting words b/c no reasonable person would have been offended.  The states interest in preventing danger is not even implicated.  

B.  preserving the flag as a symbol of nationhood and national unity.    

1.  As to this objective, the need to protect the flag as a symbol of national unity would only be implicated if the D’s conduct had a contrary message associated w/ it, so the objective was “directly related to expression” and thus called for track one scrutiny.  The conduct was covered only if an observer’s likely reaction would be to be “seriously offended” – the offense could only flow from the message accompanying the act.  (for instance, if D had burned the flag as a means of respectfully disposing of it b/c it was dirt y or torn, he would not have offended anyone, and he would not have been convicted under the statute). 

ii.  Strict Scrutiny applied:  since this was content-based (and not “unprotected”) the ct applied strict scrutiny to the statute.  “If there is a bedrock principle underlying the First Am, It is that the gov may not prohibit the expression of an idea simply b/c society finds the idea itself offensive or disagreeable. “  

A.  Does the State have a compelling interest?  Here, TX’s objective – preserving the flag as a symbol of national unity – may have been worthy and even “compelling.”  

B.  Are the means chosen necessary to serve that interest?  But the means chosen by TX to serve the objectives were not necessary ones.  First, the majority didn’t believe that the nation’s belief in the cherished significance of the flag would be undermined by acts of mutilation; indeed, these acts might produce the opposite result.  Second, the gov cd combat such acts by acts of its own, such as giving the remains of the flag a respectful burial (as one witness to D’s burning did).  

1.  Dienes:  this is core political speech at the heart of the values and purposes of the first am.

iii.  Dissent:  
A.  Analogous to fighting words:  thought that flag burning is so inherently inflammatory that it inevitably threatens a breach of the peace, and thus could be analogized to “fighting words”.  

B.  Conduct:  dissenters said that this is conduct, not speech.

C.  Special forum:  the dissenters tried to argue that the American flag is a special forum (like broadcast or something) Majority says no  -  other symbols are important too, slippery slope.

  ii.  Flag desecration and the federal statute:  there was a huge public outcry/response to this case, congrs tried to remedy this with a federal statute covering all actions (not just offensive like TX); Ct held 5-4 that it was unconstitutional – despite the more careful wording it was still content based.  

F.  The Public Forum doctrine:  (dienes went over this in the last 20 minutes of class – he framed it in terms of something that the court might decide to apply but does not always)  If the ct use:

1.  Analysis:  

a.  What is the nature of the forum?

i.  Traditional public forum

ii.  designated public forum

iii.  non-public forum

b.  Stds of review

c.  application

2.  Analogy to the homeowner:  S.ct endorsed an analogy to the homeowner and his private property as being like the government w/ his public property.

a.  Criticisms:  as a homeowner I have complete control and can discriminate as to how/who uses my property + the homeowner is not subject to the 1st am.

3.  Traditional Public Forum:  
a.  Defined in Hague:  “wherever the title of streets and parks may rest, they have immorially been held in trust for the use of the public and, time out of mind, have been used for purposes of assembly, communicating thoughts b/w citizens and discussing public questions.  Such use of the streets and public places has from ancient times, been a part of the privileges, immunities, rights , and liberties of citizens.  

i.  Ns:  streets, sidewalks and parks are “quintessential public forums” which “have immemorially been held in trust.”  See Edwards:  state capitol grounds are a trad’l place for public protest.  

ii.  Dienes:  you have a dp rt – 1st am right of access to trad’l public forum and a fundamental rt to use – rt of equality of access to public forum

b.  Track 1 and 2 analysis applies:  if you use the public forum/ or if gov tries to regulate, the track 1 and 2 analysis applies.

i.  Content-based regulation of the use of public forum will trigger strict scrutiny (watch for unprotected classes).  Ns B/c trad’l public for a are “natural and proper places for the dissemination of information and opinion,” any restriction based on the content of the message must be narrowly tailored to serve a compelling state interest.  

A.  ex.  Carey:  prohibition on residential picketing except for labor picketing held unconst’l.  also see Boos above.  

ii.  Content neutral regulation will trigger intermediate scrutiny

A.  Although phrased differently the S.Ct has held that the O’Brien std and this are the same.

1.  Important or substantial government interest

2.  “narrowly tailored” means

3.  alternative fora available

B.  Time, place and manner restrictions:  gov may enforce reasonable time, place and manner regulations as long as the restrictions are content-neutral, are narrowly tailored to serve a significant government interes and leave open alternative channels of communication.  Grace:  law barring all picketing and leafleting on the sidewalks surrounding the s.Ct held unconst’l.  

4.  Designated public forum:  (aka. Limited public forum):  if the purpose of the gov is to make that land available for expression by the public

a.  must show:  
i.  Intent (either or express or implied) that property has been dedicated 

ii.  by the government as open for general public use.
b.  distinguish b/w selective access and general access:  if selective access only, then not a opened to the public generally and not a designated (or trad’l) public forum

c.  If designated forum, then the Track 1 or 2 analysis applies
d.  Distinguished from trad’l forum:  w/ a designated forum, the gov can decide that it is no longer a public forum anymore.  

5.  Non-public forum:  generally when government is acting as a manager of or when it only allows selective access, not a public forum

a.  Adderly:  Ct held that jailhouse grounds were not a”public forum” and therefore demonstrators protesting the arrest of their schoolmates could be const’lly convicted under state trespass laws.  Jails are built for security purposes and unlike the state capital grounds in Edwards, are not generally open to the public.  

b.  Std of review:  Gov regulation must be viewpoint neutral and reasonable.  

i.  therefore, the gov can discrim on the basis of content, speaker, etc.  
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