Con Law II Outline

Dienes Fall 2002

I.
SUBSTANTIVE LIMITS ON GOVERNMENTAL POWER


A.
Historical Prelude  



Natural and Vested Rights:  Unwritten Limitations on Governmental Power

· What happens when gov’t oversteps its power?  Answer according to DofI is revolution.  Answer according to Chase is judicial review

Natural Rights

1.
Calder v. Bull p. 380 1798

· Early example of judicial implementation of natural rights philosophy.  

HELD:  held that Art. 1 § 10 applies only to criminal cases, not civil like this one.  ex post facto law prohibited by Art 1, §10 (retroactive law) 

Chase in dicta new sweeping idea of natural rights:  

· An act of the legislature (for I cannot call it a law) contrary to the great first principles of the social compact, cannot be considered a rightful exercise of legislative authority

· People enter into social K with gov’t.  we delegate certain powers to gov’t and what we don’t delegate are reserved to us. 

· Court may strike a leg. act down if it goes against natural law

Iredell  disagrees.  “may application of an unwritten law be left to court with safety?”

· Natural law has no fixed standard.  Gives court power to overrule leg. which is the maj opinion


Vested Rights= property rights.  Used by cts as bulwark of economic property interests against state leg. 



intrusion

2.
Fletcher v. Peck p. 382 1810

· Yazoo land-grant scandal. GA Leg. tried to rescind a cheap grant to shady property investors but much of land already bought by other investors

Issue:  whether “ex post facto” clause or “impairment of the obligation of contract” clause protected rights of bona fide purchasers

HELD: (Marshall) held for subsequent purchasers against GA

1. grant was a K.  improper restraint of K in “K clause”

2. the rescinding act is really an ex post facto law

3. violates natural rights

State DP Guarantees

3.
Wynehamer v. People 1856 p. 384

· NY penal statue prohibiting sale of intoxicating liquors

HELD:  (Comstock) invasion of right of property without due process by the state

· There are some absolute private rights beyond the maj reach

· Seems to say property rights are absolute

· Grounds a substantive restraint on leg. power in the DP guarantee

Dissent:  (Johnson)  maj is judicial usurpation

· Power to protect citizens’ rights from leg abuse is the power of changing the reps 

5th Am DP

4.
Dred Scott v. Sanford p. 384 (1857)

· Taken by owner into free territory and then returns to slave state and claims he’s free

· Formal holding narrow:  slaves are not US citizens and can’t sue in Fed ct.

· Gives 5th Am DP a substantive content in dicta

(Taney) dicta Missouri Compromise is unconst.  Cong has no power to prohibit slavery in specified areas  b/c power over person and property are not only not granted to Cong but are in express terms denied and  Cong. Is forbidden to exercise them

1. Gov’t can’t regulate property ownership

BofR as limit on state leg. power

5.
Barron v. Baltimore 384 (1833)

HELD:  (Marshall) 5th Am restrains the power of the general government but is not applicable to the states.  

1. Const was established for people of United States and not for the gov’t of the states.  “we the people of the US”  state const. deal with relationship of states to people

2. concern of abuse of national power

3. If framers had wanted Am to apply they would have expressed the intention

· BofR applies to federal gov’t but not the states

· Pre civil war those seeking protection for vested ecom property rights and broader property interests from offensive state leg. had to look either to state const or natural justice.  Fed const protection unavailable


B.
Privileges and Immunities

· Reconstruction huge change in law but gutted by courts.  13th-15th Am and CRA 1866

14th includes §5 enforcement clause

· 14th Amend:  All persons born or naturalized in the US and subject to the jurisdiction thereof, are citizens of the US and of the state wherein they reside.   No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the US;  nor shall any State deprive any person of life, liberty or property without due process of law, nor deny to any person within its jurisdiction the equal protection of the laws.

· Looming Question before Slaughterhouse:  what does the 14th Am incorporate?  The CRA?  More than the CRA?  The BofR?  Some or all?

1.
Slaughterhouse cases p. 387 (1873)

· P hoped to use 14th Am P&I guarantee as vehicle for applying Bill or Rights to states

· Louisiana statute incorporates a company and gives it a 25 year monopoly to engage in slaughtering in a large area surrounding New Orleans.  Butchers sue on 13th and 14th Am

HELD: (Miller) (Still Good Law today)  Privileges and Immunities clause protects only rights relating to the federal gov’t or relating to you as a citizen of the federal gov’t

· 14th Am creates two types of citizenship.  Sees a difference between citizenship of the US and citizenship of a state.  To be citizen of a state you must reside in it.This difference is key—language of clause speaks only of privileges and immunities of citizens of the US and does not speak of privileges of citizens of the several states.
· Fundamental rights are derived from state law.  Federal rights are specific (right to use navigable waters, interstate travel)

· FEDERALISM   Thinks otherwise transfers all of the civil rights powers to Congress.  Otherwise entirely in Congress’ discretion.  Federal congress could preempt state power.  This was not intention of Congress or the states when Amend was passed.

· TEXTUAL ARGUMENT:  leaves out “citizen of the state”  Privileges and immunities of the citizens of a state are not intended to have any additional protection by this clause
Dissent (Field):  the precise intent of 14th Am was to upset historical relationship of states to fed. Gov’t.  Maj interpretation gives the clause no significance. “vain and idle enactment if only applies to national right. (Dienes agrees) 

· Supremacy clause already does what maj attributes to the 14th Am

· Says the clause guarantees to every US citizen that his fundamental rights which belong to the citizens of all free gov’t would not be infringed by state.  Fundamental rights have become rights of national citizenship

· Field probably believes that certain BofR are included in 14th Am as well as the CRA but it’s not clear.  Does it even go beyond the BofR?  P. 392 natural rights language implies that it does

Dissent (Bradley)  Clearly goes beyond CRA. Seems like all the BofR and more. Says even if the Const were silent fundamental privileges and immunities of citizens no less real than they now are.  Even more like natural rights theory than Field

Dissent (Swayne)  Pure natural rights philosophy.

Note 1 p. 395 Abolitionist perspective is that 14th Am intended to include the entire BofR and more

C.
Incorporation Debate


Due Process

1. Incorporated Rights

a. Total incorporation

b. Selective incorporation

c. Incorporation plus

d. Flexible case by case

2. procedural DP

3. substantive DP

Selective Incorporation

1.
Palko v. Conn 1937 p. 399

· law permitting criminal appeals by the state.  Palko says it violates the double jeopardy clause of 5th Am

HELD:  some values protected in the BofR were also protected by the 14th Am by only those values that are implicit in the concept of ordered liberty.  Double jeopardy does not offend the concept of ordered liberty

· selective incorporation:  Cardozo’s test:  whether the BofR guarantee is of the very essence of a scheme of ordered liberty and whether a fundamental principle of liberty and justice which lie at the base of all of our civil and political institutions

· very vague—causes fear of subjective reaction of judicial mind


Selective Incorporation (Frankfurter) v. Total Incorporation (Black)

2.
Adamson v. CA 1947 p. 401

· defendant in criminal failed to testify and prosecutor commented on the failure

HELD:  privilege against self-incrimination guaranteed by 5th Am is not applicable to state action by reason of the P&I clause of the 14th am

Concur (Frankfurter):  DP has its own “independent potency” but rejects incorporation

· wants a flexible, case by case analysis—determine by asking whether the particular procedures used by the gov’t offend canons of decency and fairness which express the notions of justice of English speaking peoples.  (historical test)

· 14th am neither comprehends the specific provisions by which the founders deemed it appropriate to restrict the fed gov’t not is it confined to them

· judicial judgment in applying DP must move within limits of accepted notions of justice.  Not to be based on idiosyncrasies of judge

· Federalism--deference to states but minimum standard below which the states may not fall (limits subjectivity)

· Doesn’t read Palko as an incorporationist case

· Concurs b/c doesn’t violate fundamental fairness-- reasonable to assume that innocent person would defend himself

· Disagrees with incorporation—if that was what was meant why isn’t it clear?  No precedent for this except 1 eccentric judge (Bradley)

Dissent (Black and Douglas):  criticizes Twining rule of what court’s conception of fundamental principles of liberty and justice may mean at any particular time

· Doesn’t like natural law theory degrades const. safeguards of the BofR.  Gives courts at expense of leg. too much power

· Thinks 14th Am read as a whole means explicitly that no state may deprive citizens of privileges and protections of BofR.  Original intent

· If he had to choose between no incorporation and selective he would choose selective as lesser evil

· Had been held in federal court that prosecutor’s comment violates self-incrimination of 5th Am.  Would apply this to states.  Would hold full protection of 5th Am must be afforded by CA

· Potential problem with Black.  He’s trying to avoid subjectivity of natural law jurisprudence but interpretation of BofRinvolves subjectivity (he admits but thinks less subjective)

Dissent:  (Murphy and Rutledge)  total  incorporation plus.  BofR should be carried over but not limited to this

Selective Incorporation dominant view today.  Following BofR have NOT been incorporated:  2nd Am, 3rd Am, 5th Am grand jury, 7th am jury trial in certain civil cases, 8th am excessive bail and fines

D.
Procedural Due Process

Two questions to ask with Procedural DP (handout)

1. is there a life, liberty or property interest that has been denied? (no difference between right and privilege here)

a. entitlement:  there has to be an indication by the state.  You have to be presently enjoying the interest.  If there is an interest, then

2. what procedure is required? Minimum procedure demanded by DP is notice and a hearing.  Court uses Matthews v. Eldridge test for three factors

a. severity of harm if proc. Is not granted

b. risk of error if proc. Not afforded

c. admin difficulty and cost of providing added proc.

NOTE:  Matthews may not always be the test:  Dusenbery case p. sup 9 did not apply Eldridge.  Applied Mullane test which is “method of notice must be reasonably calculated to inform interested parties of the action using the most effective and feasible means under the circumstances

II.
FORMS OF SUBSTANTIVE DUE PROCESS


A.
Economic Substantive Due Process

1. Lochner v. NY 414 1905

HELD:  invalidates NY law prohibiting employers from employing workers in bakeries more than 10hrs a day and 60hrs a week

· (Peckham)  significant interference with liberty of K protected by DP clause.  Right to purchase or sell labor is part of liberty protected by 14th Am that state can’t interfere (Allgeyer case said right to K is protected by 14th Am DP)

· laissez faire is dominant economic theory at this time

· court acknowledges that state can regulate a police power.  Any right is conditional and subject to reasonable power by the state

· law  on maximum hours has to be reasonably related to permissible police power obj. BUT Peckham doesn’t think that health of the workers is the real obj. here  thinks real obj is regulation of private labor K which is not within realm of state police power.  

· Ordering of private econ relationships not state power. Ct sees this as paternalism  (problem: probing true purpose and narrow view of police power have been criticized)

· Means/Ends saw no connection between the end of health of workers and means of max hours (may have been lack of evidence).  This isn’t for health of public which would be legit police power.

· Narrowly Tailored Has to be a direct relationship between means and ends.  No deference to legislature (sounds almost strict scrutiny)

· court is assuming equal bargaining power—thinks workers may want to work 10 hrs a day

Dissent (Harlan) as long as law is not arbitrary it is enough.  Thought there was adequate evidence that leg could reasonably conclude long hours hurts health of workmen

Dissent (Holmes)  it’s wrong for the court to read a specific econ philosophy into Const. or whatever is dominant at the time

· reasonable man would conclude that the max. hour law served a legit and permissible health interest of the state

Other cases soon after Lochner

· Adair v. US 1908 p. 421

· follows Lochner.  Strikes down fed law making it criminal offense for interstate carrier to discharge an employee simply b/c of membership in labor union

· Coppage strikes down similar state law

· But, Muller v. Oregon:  court upheld state maximum hour law for women.  Physical structure places her at disadvantage and place her in class by herself

· Bunting: sustains 10 hour day in Oregon says statute is real health measure and proper exercise of police power of state but doesn’t mention Lochner

B.
The Court Abdicates


1.
 Nebbia v. NY p. 423 (1934)

1. Nebbia sells milk at price below the minimum price set by state law

HELD:  (Roberts)  milk price law is upheld.  No more active probing of leg. obj.  Price regulation (traditionally private econ relationship b/t buyer and seller) was held to be still within the state’s police power concern

2. State is free to adopt whatever econ policy may reasonably be deemed to promote public welfare

3. Means/Ends:  if means selected have a reasonable relation to proper leg. purpose and is neither arbitrary or discriminatory, the DP is satisfied and court lacks power to overrule

4. Rejects Munn v. Ill which said that price regulation is per se unconst. Unless public interest.  Court responds that almost any industry affects the public good and the public interest here is the farmers who can’t compete and supply milk for consumers

5. Const. does not allow anyone to inflict injury on public or substantial group.  Price control is unconst. Only if arbitrary

6. It’s okay for gov’t to protect weaker class as long as the means are reasonably related to econ end (no more direct and substantial test)  Only if discriminatory, arbitrary or demonstrably irrelevant

7. Degree of deference to leg. that was clearly lacking in Lochner

Nebbia’s losing argument:  court can only uphold when  the market isn’t working.  Only when gov’t has a special relationship with a company and then gov’t has to step in even in price regulation

1. business is affected with a public interest

2. enterprise that public might undertake

3. owner gets public grant to do business

4. owner bound to serve all who apply

2.
West Coast Hotel v. Parrish 1937 p. 426

· (Hughes)sustains minimum wage law for women

· death knell for Lochner—overrules Adkins

· adopts Holmes’ approach to the liberty guarantee.  Const does not speak of freedom of K. liberty in Const. requires protection of law against the evils which menace health safety

· regulation which is reasonably related to subject

· what can be closer to public interest than health of women-legit purpose

8. unequal bargaining power—denial of living wage is detrimental to their health but also casts burden of support on community

3.
Lincoln Federal Labor Union v. Northwestern Iron  & Metal 1949 p. 427

· (Black)  refuses to follow Adair and Coppage.  Holds that clause that forbids discrimination against nonunion employees is Const.

· states have power to leg against what are found to be injurious practices in their affairs so long as laws do not run afoul of some specific federal const. prohibition of valid federal law

· essentially up to congress and state leg what is wise public policy

4.
Ferguson v. Skrupa 1963 p. 427

· (Black) specifically rejects Lochner, Adair, Coppage.  Kansas law making it unlawful for anyone to engage in business of debt-adjusting is const. unless they are lawyers

· it is up to leg, not courts, to decide on the wisdom and utility of leg.  we return to original cont. that courts do not substitute their social and econ beliefs for the wisdom of leg

· fact based determination of reasonableness which is why Lochner wasn’t overruled

Evolving view of Economic Liberties

5.
US v. Carolene Products 1938 p. 428

· (Stone)  Modern test

1. law is presumptively const.  burden of proof is on the challenging party

2. rational relationship (still applying means ends but now rational)

3. any conceivable legit end is good enough—deference to leg. on what serves the public end

4. fact finding deference

· Note:  law has never been held unconst under this test for substantive DP

· FN4 leaves open possibility of more exacting judicial scrutiny  when affecting discrete and insular minorities

· Footnote says court may be less accommodating when right abridged is one of Bill of Rights (fundamental personal rights)

6.
Jones v. Opelika  429 Freedom of speech and religion has preferred position over property rights

Fundamental Rights

C.
Contraception and Abortion

1.
Meyer v. Nebraska 1923 p. 442 (cited in Griswold)

· Law that prohibited teaching of foreign language violated fundamental right to teach and learn

2.
Pierce v. Society of Sisters 1925 p. 442 (cited in Griswold)

· Fundamental right of parents to raise and choose education for kids.  Uses heightened standard

· Note:  Griswold cites both of these cases under 1st am liberties.  Dienes doesn’t think they are 1st am rights

3.
Griswold v. CT   1965 p. 441 (holding does not serve to provide right of privacy for nonmarrieds)

· Held (Douglas)  criminal law prohibiting the use or the aiding or abetting of the use of contraceptives violated Const.

· Distinguishes Locner.  This is intimate relation between husband and wife and doctor

· Says right of privacy has a const. textual source in the penumbra of 1st, 3rd, 4th, 5th and 9th Am.  

· Says right of association of 1st am creates a protected status for the marital relationship.  Cites Meyer and Pierce.  

· PRECEDENT AND ANALOGY Also argument by analogy: right of marital privacy is as important as anything previously regarded as fundamental  (This is argument by precedent and analogy)

· Enforcement will lead to police intrusion into marital bedroom in violation of 3rd, 4th, and 5th.

· Also 3rd party standing. Physician standing for couple’s right to contraception

· Unconst as applied—too broad here.  Not facial problem.  Applies both to married couples and not married people. Can’t be enforced as to marrieds so unconst.

· Douglas had dissented in all of the Lochner cases and was a total incorporationist.  He didn’t like natural law argument which is why he’s not basing this on a fundamental right of marriage.  He’s saying that 14th am incorporates all of the guarantees of the BofR but nothing else.  Interpretivist approach  (this was Black)

· The standard of review here is not clear but rejects rationality review

Dissent (Black)  wrote Adamson but dissents here. 

· He is saying all BofR are incorporated, but there is no right to privacy in the BofR.  he’s worried about too much judicial lawmaking.  Privacy is broad and mushy concept

· Like Douglas uses total incorporation (interpretivist) but comes out differently

· Criticizes 9th am argument.  Intent of 9th am was simply to protect state powers against federal invasion so can’t be used to limit the states

· Concur (Goldberg):  joins opinion and judgment.  Selective incorporationist plus.  Some of bofR but doesn’t end at the BofR.  Noninterpretivist 

· STRICT SCRUTINY  Need more than rationality review.  If under this a law outlawing birth control is valid, then law requiring compulsory birth control is also valid.  Need a compelling state interest and necessary to the accomplishment of a permissible state power.  Means/End and has to be narrowly tailored

· Too broad because discouraging  extramarital sex is a legit subject of state concern

· Court must look to traditions and collective conscience of our people to determine fundamental principles

· 9th Am certain rights that people have are not expressly listed in BofR.  Responds that Black’s argument is 10th Am.  9th am was passed to protect nonenumerated rights and uses historical argument

· PRECEDENT and ANALOGY looks at totality of const. scheme  to find personal privacy

Concur Harlan doesn’t join opinion.  Noninterpretivist

· Intellectual heir of Frankfurter

· Wants independent case by case determination. DP stands on its own

· Law violates basic values implicit in the concept of ordered liberty

· TRADITION and VALUES 14th am independent of other am.  Embodies traditional values of our society and marital privacy is one

· responds to Black.  Interpretivism is just as subjective (actual phrases in const. are just as subjective)

· judicial restraint.  Proper respect to federalism and sep of powers.

· Harlan is talking more about liberty and not marital privacy

· Uses “particularly careful scrutiny”

Concur White:  when law regulates a sensitive area of liberty the courts apply a strict scrutiny standard of review.  Too broad  because adultery and fornication laws available to protect the true state interest

· Doesn’t use right of privacy but uses strict scrutiny.  Where statutes regulate sensitive area of liberty use ss

Dissent Stewart—this is a silly law but there is no general right to privacy in the const.

4.
Palko v. Ullman:  Harlan’s fundamental rights approach

· due process has not been reduced to any rigid formula

· living tradition with evolving standards

5.
Eisenstadt v. Baird 1972 p. 455

· struck down statute which allowed contraceptives to married people but not unmarrieds.  Decided on EP but opinion indicates that the right to privacy recognized in Griswold could not be limited to married couples

· right of privacy is in the individual

6.
Carey v. Population Services Int’l p. 455 1977

· law limited access to contraception by minors

· use of contraception by individuals is a fundamental right

· less demanding standard than strict scrutiny but still struck down

7.
Roe v. Wade 1973 p. 457

· declaratory judgment action.  invalidates Texas law prohibiting abortion except to save the life of the mother

HELD:  (Blackmun) noninterpretivist  The right of privacy whether founded on 14th am’s comcept of personal liberty and limits on state action as we think it is or DC idea of 9th Am reservation of rights to the people is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy

· right of personal privacy applies to abortion but not absolute must be considered in light of state’s interest in regulation

· TX’s arguments:  1) fetal life is worthy of protection.  Answer:  “person” in 14th Am does not include the unborn so right of fetus to life not included in balance.  2) maternal health time honored interest.  Response:  research says it’s actually safer to have abortion during 1st trimester than to carry full term.  Maternal health argument never compelling enough to proscribe abortion

· Experts disagree on when life begins so state can regulate and criminalize abortion at viability

· unconst. On its face

· strict scrutiny because a fundamental right is involved.  What’s the basis for calling this a fundamental right?  Precedent Griswold, Eisenstadt (but that was dicta)

· trimester test

1. 1st trimester-no regulation

2. 2nd trimester:  allowed reasonable regulation to protect health of mother. 

3. 3rd trimester.  Can proscribe.  State interest becomes compelling here

Concurs (Stewart)

· willing to accept Griswold as substantive DP

· PRECEDENT AND ANALOGY  freedom of personal choice in intimate issues.  interests of the woman in this case are at least as important as they were in Pierce and Meyer

· Doesn’t talk about fundamental right to privacy.  For him it’s a liberty right (like Harlan)

· Wants “careful scrutiny”

Dissent (White) 

· Used ss in Griswold but dissents here

· Says there is nothing in Const. that supports reading in an abortion right

· There was a social consensus about contraception—not so with abortion

· Also dislikes judicial lawmaking

· Would want rr here – talks about deference to leg.

Concurs (Douglas):  focuses on hardship of woman.  Liberty interest in 14th Am included freedom to care for one’s health and person

Dissents (Rehnquist):  wants rational basis test.  Where law prohibits abortions even where mother’s life is at state he would agree that this violates DP.  

· Does not reject all substantive DP.  There are more rights than the BofR but this is not a fundamental liberty right because states have HISTORICALLY proscribed abortion

· doesn’t like ss or trimester approach.  Wants more deference

FROM ROE TO CASEY

8.
Planned Parenthood of Central Missouri v. Danforth 1976

· (1)viability is medical concept varying with each pregnancy, need not be defined by state in terms of weeks 2) requiring woman’s written consent even 1st trimester is okay, 3) state may not require consent of spouse 4)state may not require parental consent during first trimester, 5) state may require record keeping as long as reasonably related to maternal health and keeps confidentiality

9.
Webster v. Reproductive Health Services p. 473 1989

· 4 members of Roe maj had left court.  O’Connor provides swing vote that saves trimester framework.  Adheres to stare decisis and judicial restraint

10. City of Akron v. Akron Center for Reproductive Health p. 471 1983

· struck down 1st trimester hospital requirement and consent by parents and requiring doctors to make specific statements, 24 hour waiting period, dispose of fetal remains in humane manner.  Court says placed significant obstacle in path, made blanket assumptions about immaturity of minors, and undue attempt to discourage abortion

· uses strict scrutiny

11.
Planned Parenthood v. Ashcroft p. 472 1983

· upholds several provisions requiring second doctor to attempt to save viable fetus

12.
Thornburgh v. American College of Obst. And Gyno p. 472 (1986)

· strikes down informed consent law giving fetal characteristics at two week intervals

13.
Planned Parenthood of Southeastern PA v. Casey, 1992 p. 474

· Roe technically not on table b/c PA didn’t outlaw abortion.  But P says can’t uphold without overruling Roe.  Court decides to consider Roe anyway.  This was a facial challenge.  Facial challenge=unconst in almost all of aspects hard to prove and courts don’t want to overrule the leg.

HELD:  (O’Connor, Kennedy, Souter) essential holding of Roe should be reaffirmed b/c of institutional integrity and stare decisis.  

· Stare decisis:  Factors determining whether something should be overruled

1. Is it unworkable?  Court says no

2. whole generation of reliance on the law (Rehnquist says unconventional and unconvincing)

3. changes in doctrine that undermine Roe?  Court says no

4. factual changes in society limiting Roe’s force like Lochner?  No, essential holding of viability still okay

· Institutional Integrity:  tests legitimacy when overruling is too frequent, and this was watershed case

· Court reaffirms substantive DP—Neither BofR nor specific practices at time of adoption of 14th Am marks outer limits of substantive DP sphere of liberty

· this calls upon the court to use reasoned judgment we don’t make personal policy choices but neither do we shirk the responsibilities of our office (response to Scalia)

· court does not use either “fundamental rights” or “right to privacy” language here.  Instead says that intimate choice was personal liberty and const. protection found in 14th am.

· What is the essential holding of Roe according to triumverate?

a. Woman has right to choose to have abortion prior to viability and that choice can be exercised  without undue interference by the state

b. State has right to restrict or proscribe abortions after viability so long as exceptions provided for “preservation of life or health of mother”  (Roe said “necessary to health” potential broadening concept of woman’s health)

c. From beginning of pregnancy state has interest in protecting health of woman and potential life of fetus

d. Triumverate with Rehnquist and Scalia reject trimester scheme—misconceives nature of pregnant woman’s interest and undervalues state’s interest

e. Strict scrutiny also abandoned.  New test is UNDUE BURDEN test but this only gets a plurality

· Undue burden:   if the purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability. Law must be designed to inform the woman’s choice, not hinder it

·  Much more generous standard. See Akron and Thornburgh below Not supposed to be balancing test.

· Three themes

a. Abortion gets more than rationality review.  Cites personal autonomy cases precedent and analogy like child rearing

b. Bodily integrity of women line of precedent

c. Gender equality precedent

· Applying new law to this case (and has a “medical emergency” exemption):

· Medical emergency=necessitates immediate abortion to avert death or delay will cause serious risk of substantial and irreversible harm of major bodily function

1. informed consent rule not undue burden (standard medical procedure)

a. disclosure provisions of (1) medical info and (2) abortion info—infor about procedure and alternatives to abortion specified info about nature of abortion, health risks and gestational age if fetus not undue burden.  Even if state seeks to promote childbirth that is okay.  If Akron or Thornburgh using strict scrutiny said otherwise they are overruled

b. 24 waiting period not undue burden (this part of Akron invalidating waiting period repudiated). DC made finding of fact that this was substantial burden but using different test.   This was facial challenge and court says no.  

2. parental or judicial consent for minors not undue burden as long as judicial bypass

3. record and recording upheld, but spousal recordkeeping and notification is struck down.  Undue burden. Fear of spousal abuse might inhibit the abortion of many women. (court seems to be balancing here used to be pervasive now “substantially overbroad”)

a.  Interest of father when baby is fetus is not equal to mother’s interest.  Dienes disagrees here this isn’t supposed to be balancing test man’s interest shouldn’t be relevant under undue burden

Concurs and Dissent (Rehnquist) says this holding only retains shell of Roe—

1. rejects fundamental right to abortion.  Has to be implicit in concept of ordered liberty. Rejects precedent and analogy.  These are discrete rights

2. rejects strict scrutiny and undue burden.  Says undue burden has no Const. roots.  Wants rationality review

3. spousal notification not facially unconst.  Won’t place substantial burden on almost all women.  “many” isn’t enough.  Has to be void almost every time

4. rejects trimester framework

5. court has duty to review errors in const. interp. (response to O’Connor)

6. institutional integrity—Rehnquist responds that court with Garcia overruled National League of Cities.  

7. thinks spousal notification should be upheld. Wants to protect husband’s right and integrity of marital union

Concur (Blackmun) would have struck down all provisions on strict scrutiny.  These rights are not discrete they have similarities

Concurs and Dissent (Scalia) :  would have explicitly overruled Roe.  Undue burden is inherently standardless and unworkable.  Best left to legislature

· This is not a specially protected liberty interest so no heightened review.  Why?

1. const. is silent on it

2. long traditions allowed it to be proscribed

Concurs and Dissent (Stevens):  would use a balancing test version of undue burden.  Would invalidate nearly all the regs.  would weigh the woman’s const. interest in deciding whether to go full term more heavily than the state’s nonconst. Interest in life

· medical info okay but abortion info not okay b/c of gender equality and paternalism burdens decisional autonomy

· we don’t require people to wait 24 hrs for other procedures

·  if state outlaws abortion before viability it is unconst; otherwise courts use undue burden standard
· Lower courts have interpreted “medical emergency” broadly
14.
Stenberg v. Carhart 2000 p. 506

· Partial birth abortion law

HELD:  (Breyer) majority of justices use undue burden and strike it down

1. law lacks exception for preservation of health of mother.  D&X feet first used after week 15 because substantial medical authority says safer for mother than other types

2. undue burden.  Law is too broad.  Would proscribe V&E (head first) which is very significant portion of abortions performed.  Discourages provider b/c of prosecution so undue burden on women’s choice

Concur (Stevens and Ginsberg)  if doctor wants to use a particular procedure and it is reasonable to mother’s health

Concur (O’Connor) If Nebraska has just proscribed D&X and provided safety valve for health of mother it would have been Const.

Dissent (Kennedy) some additional risk to mother is okay.  There was a safe procedure available to woman and that’s enough

D.
Marital and Familial Rights


1.
Meyer v. Nebraska:  used by later opinions to find support for due process liberty rights surrounding family life

· state statute prohibiting instruction in certain foreign languages in private schools materially interferes with the power of parents to control the education of their kids

2.
Pierce v. Society of Sisters (same as Meyer)

· state law requiring parents to send children to public schools would unreasonably interfere with the liberty of parents to direct the upbringing and education of children


3.
Moore v. East Cleveland 1977 p. 509

· housing ordinance.  Facial challenge (criminal case and const. defense) and says violates 14th am DP

· maj.  History and traditions v. dissent “implicit in concept of ordered liberty”

HELD:  (Powell) this is plurality (Stevens concurs but on Takings clause not DP)

· standard of review=particularly careful scrutiny

· uses subst. DP for family rights rather than right of privacy

· means are not legitimately drawn to obtain the objective.  State’s interest of preventing overcrowding, minimizing traffic is legit but only marginal related at best to the means

· history argument:  importance of family.  But says we need caution and restraint when we’re using history argument.  Extended family sharing household has roots equally venerable and equally deserving as nuclear family of receiving const. protection

· Response to White:  approach grounded in history imposes limits on judiciary that are more meaningful than any abstract formula from Palko.  White also uses history

· precedent and analogy

Dissent (White)  fear that our recourse to history and tradition will broaden enormously the horizons of DP.  What makes something a tradition?  This is judge made law with little grounding in const.  Reads this as specific right to life with grandkids not a general right of family.  No heightened protection warranted

· used SS in Griswold

Dissent (Stewart)  doesn’t rise to level of “implicit of concept of ordered liberty” from Palko.  Not as fundamental as right to bear children and marry

· PCS in Roe

NOTE:  by this point all seem to accept subst DP and some fundamental rights.  Question now is what they are.  First case since 1937 where the court specifically used subst. DP to invalidate a law

4.
Village of Belle Terre v. Boraas 1974 p. 514

HELD:  (Douglas)  upheld ordinance that zoned for single family dwellings.  Prevents boarding houses, fraternities, etc

· family defined as one or more persons related by blood adoption or marriage

· applies rational basis test and rejects EP challenge.  No fundamental right here

· law is rationally related to permissible police power objectives of controlling population density and preventing noise and congestion

Dissent (Marshall) wants heightened scrutiny

5.
Troxel v. Granville 2000 p. 515

· grandparent visitation held to be unconst. Infringement on mother’s right

· Washington visitation statute allowed any person at any time as long as in kid’s best interests

· Struck down 6 to 3 but no maj opinion

· All except Scalia say parents have fundamental right of care, control, and custody of kids

· O’Connor plurality says unconst. As applied.  Unduly interferes with const. protected right of a parent to raise her kid.  Precedent recognize fundamental right of parents to make decisions.  Could have state interference in some circumstances, but here the law gave no special weight to mother’s right.  Traditional rule is rebuttable presumption that parent will act in best interest of kid.  Mom here didn’t totally cut off visitation

· Souter concurs but agrees with Wash SC—overly broad and facially unconst.

· Thomas concurs  wants strict scrutiny given the precedent

· Stevens dissents should be in state court.  This  law is not facially unconst.

· Scalia doesn’t want const. family law.  He doesn’t have power as judge to meddle with these laws

6.
Loving v. VA p. 590

HELD:  state miscegenation law violated EP and DP.  Refers to freedom to marry as one of the vital personal rights essential to the orderly pursuit of happiness.  One of basic civil rights of man fundamental to our very existence and survival

7.
Zablocki v. Redhail p. 827

HELD:  Wisconsin statute requiring persons obligated to pay child support payments to obtain ct permission before they marry violated EP.  There is an unequivocal fundamental right to marry

· Purpose was to prevent kids from being burden on state, but effect of statute was to severely burden or even deny the right to marry (even though it was overruled on EP uses DP language)

8.
Turner v. Safley p. 517 1987

HELD:  prisoners have right to marry under Zablicki that was violated by prison regulation that required permission from warden given only under compelling circumstances.  No reasonable relation to proper security concerns

9.
MLB v. SLJ
10.
Michael H & Victoria D v. Gerald D. p. 517 1989

· Michael and Carol have affair. 98% chance that Michael is Victoria’s father.  Mike wants visitation and to be declared father

· CA rule presumption that child is product of a marriage

HELD:  (Scalia plurality) visitation not in Vicki’s best interest.  Rationality review

· States do not confer subst. parental rights on natural father.  Mike failed to prove a liberty interest. 

· Liberty must be fundamental (sounds like implicit in concept of ordered liberty) and must be an interest that is traditionally protected (Adulterous affairs never treated as protected family unit in history)

· Scalia is screwing with the “deeply rooted in nation’s traditions” language in Moore.  No longer just rooted in our history now has to actually have been protected

· Limits judicial subjectivity  (specific rights=bright line rule)

· Deference to states and leg.

· Scalia footnote with only Rehnquist joining:  wants new test for subst. DP.  Should refer to most specific level at which a relevant tradition protecting or denying protection to the asserted right can be identified.  Common law has protected unitary family against claims of natural father.

· Justices were fighting over this in Casey.  Scalia says const is dead and judges shouldn’t read in their values

Fight over whether this is subst. or proc. DP.  4 justices want rationality review

Concur (Stevens)  (swing vote) there was a hearing so proc. DP fulfilled and case is over.  Agrees with rationality review.  But possible that const. protected relationship could exist  b/t natural father and child

Dissent (Brennan) points out that Scalia is changing Moore language.  Wants heightened standard of review.  Interest in preserving marital integrity cannot overcome heightened review

· Claims that maj refuse to foreclose the possibility that natural father has const. protected interest with kid

· Also says const. is living and breathing.  Wants to examine traditions but broader concept of liberty—parental relationship and fathers

· What satisfies liberty is a fed const. question and not state.  

Dissent from footnote (O’Connor and Kennedy) think this is against precedent

Dissent (white)  believes Mike has a liberty interest that can’t be denied w/o DP.  State’s interests aren’t significant (stain of illeg that maj mentions is BS)

E.
Homosexuality and Liberty

1.
Bowers v. Hardwick 1986 p. 527

ISSUE:  whether homosexual sodomy is a fundamental right (but law applied to heterosexual sodomy too)

HELD: (White)

· Refuses to extend privacy right in contraception and abortion

· No fundamental DP right conferred on homosexuals to engage in sodomy

· Homosexual conduct not deeply rooted in nation’s history and not implicit in concept of ordered liberty because half of states have laws punishing sodomy.  Tradition argument

· Should be great resistance to expansion of subst. DP.  Wants judicial restraint

· Upheld using rational basis.  Moral choice of voters.  Roe had doubted that right of privacy extends to do with one’s body as one pleases (broad sexual privacy).  Bowers confirms.  Interest is only moral choice but this is enough even if victimless crime

· Distinguishes precedent b/c here no connection with family procreation, abortion

Dissent (Blackmun) ISSUE:  not fundamental right to engage in homosexual sodomy but more inclusive right to be let alone.  GA law punished all sodomy but maj is obsessed with gay sex.

· Fundamental right to privacy here and right to intimate association

· Tradition is relevant but not dispositive (like Brennan in Michael H.)

· Not saying all sexual relationships (would come out against incest) but consensual adult sexual relationships in private

· Precedent was more general rights like autonomy and intimate relations

· Privacy

1. home privacy Stanley obsenity in own home

2. personal privacy

Concur (Powell)  maybe cruel and unusual punishment  if this had been criminal case b/c of severe sentence (he later regrets concurring)

Dissent (Stevens)  two questions

1. prohibit conduct with neutral law applying to all?  If no,

a. no—how married people express their affection in private is protected even though nonreproductive (see Griswold also nonreproductive) (Eisenstadt would extend to unmarrieds)

2. can state save the statute by only enforcing against gays?

a. No.  almost EP argument.  Has to be neutral and legit interest, more than dislike.

E.
Health and Life

1.
DeShaney v. Winnebago Cty. Dept. of Social Services p. 541 1989

· DSS responds to complaints that Joshua is being abused. Complaints repeat, DSS “took various steps to protect Joshua but did not remove him from Dad’s custody” Joshua suffers permanent brain damage from dad’s beating.  

· P argues: “special relationship” between the state and Joshua because 

1. state knew Joshua faced danger of abuse by dad and

2. state had specifically undertaken to protect him  (this creates a const. duty to protect him) 

HELD:  (Rehnquist)  State is not responsible under the Constitution for failing to protect private citizens from harm which arises from 3rd party sources.

· Precedent suggests that there is no affirmative right to governmental aid, even where such aid is necessary for life, liberty or property interests. Due process clause intended to protect people from the state, not from each other

· Response to P  that special relationship exists:  No—state played no part in the creation of the danger.  Knowledge is not enough!!!

· Distinguishes cases where an affirmative duty to provide care exists

1. Estelle v. Gamble—8th Amend requires state to provide adequate medical care to incarcerated prisoners.  Unable to care for himself.  State has deprived him of his liberty and so is required to care for him

2. Youngberg v. Romeo—extends beyond 8th Ame.  Substantive due process requires state to provide involuntarily committed mental health patients with services necessary to ensure safety from themselves and others

· These cases both have state taking person into custody and holding him against will.   When state restrains individual’s liberty so that he can’t care for himself, if state fails to provide food, clothing, medical care, and reasonable safety, then it transgresses substantive limits on state action set by both 8th Amend and Due Process

· Affirmative duty to protect does NOT rise from knowledge of the problem or from state’s expression of intent to help.  “but from the limitation which it has imposed on his freedom to act on his own behalf.

· State’s affirmative act of deprivation of liberty is what triggers protection of due process, not failure to act to protect harms from outside parties.

· Joshua didn’t suffer abuse while in state’s custody.  State might have been aware but played no part, NOR did it do anything to make him more vulnerable  State does not become permanent guarantor of safety by having once offered him shelter

· Even where aid may be necessary to secure life, liberty of which the gov’t itself may not deprive the individual, the due process clause generally confers no affirmative right to governmental aid.

Dissent (Brennan) (others join)  government should be responsible when it attempts to give aid but fails to follow through.  When this aid stops private sources of aid (monopoly)

· State’s knowledge of predicament and expressions of intent to help him can limit his freedom to act on his own behalf or obtain help from others.  STATE INACTION as well as action can implicate due process

· Reads Younberg and Estelle more broadly—if state cuts off private aid and then refuses aid itself then it cannot escape responsibility for harm

Dissent (Blackmun)  Court claims decision is based on precedent.  14th Amend precedent can be read broadly or narrowly—subjective readings
· would choose broad and sympathetic reading—fundamental justice

NOTE:  we don’t want to find a federal const. right when there was just negligence by state actor

· no affirmative const. duty to meet our essential needs to medical care or food.  This is executive action.  Ct concerned that this will convert state tort law into federal const. law. Exception is involuntary custody

2.
Youngberg v. Romeo  p. 541 1982 Mentally retarded
Issue:  whether person involuntarily confined by the state has substantive due process rights re:safe conditions of confinement, freedom from bodily restraint, training or habilitation

PH:  mother sues on his behalf under § 1983—institution failed to prevent this from happening and failed to provide treatment for mental retardation

HELD:  (Powell)  Tradition and precedent:  there are firmly established historic liberty interests in personal security and freedom from bodily restraint.  These rights are not extinguished by confinement by the state (or even being jailed by the state)

· Denial of right to personal security violates 8th Amend (Cruel and Unusual Punishment)  Unconstitutional to confine in unsafe conditions

· Habilitation claim is more troubling.  Generally state is under no obligation to provide substantive services for those within its borders.  BUT here individual is institutionalized and is wholly dependent on state for subsistence.  Here state has a duty to provide certain services and care.  

· Court in quote only says that retarded party’s liberty interests only require state to provide minimally adequate training to ensure safety and freedom from undue restraint.  

· More difficult question not presented here:  whether a mentally retarded person involuntarily committed has a general constitutional right to training PER SE  (even when no amount of training would lead to freedom)

3.
O’Connor v. Donaldson 1975 p. 540  Mentally ill

Held by Stewart unanimous:  involuntary confinement of patient without treatment, when patient not a danger to self or others violates due process.

· Diagnosis of mental illness alone does not justify permanent confinement

Concur (Burger) 

· Would not allow a state to confine a nondangerous mentally ill person solely for purpose of treatment

· Does not like scheme where state’s power to protect mentally ill is controlled by purpose to cure them

· Even if there is a duty the standard is not reasonable care.  “shock the conscious standard” purposeful police action

4.
Sacramento v. Lewis 1998 p. 544

Held:  (Souter) cop does not violate 14th Ame by causing death though indifference to human life in car chase to catch a suspect:  has to SHOCK the CONSCIENCE.  Lewis must overcome 2 presumptions

1. subject governed by other provision of Const. –Lewis successful here.  Not search and seizure claim

2. allegations insufficient to state substantive DP violation through abuse of executive power

· Standard here is not negligence.  Can’t be mechanically applied thought.  “egregious and shocking depends on the circumstances”  Here was fast action so need higher standard of fault

Concur (Kennedy and O’Connor)  shocks the conscience is subjective.  Legal traditions do not justify due process violation here—unintended injuries

Concur (Scalia and Thomas concur):  doesn’t like shock the conscience.  Question is whether the right Levis asserts has traditionally been protected (Michael H case).  Interprets narrowly—No precedential support for substantive due process right to be free from reckless police conduct during a car chase

F.
Right to Refuse Treatment

1.
Cruzan  p. 548:  state can require clear and convincing evidence when allowing surrogate consent to terminate life support.  Liberty right to refuse life necessary interest but state can take steps to make sure it’s want the patient wants

· Note Brennan dissent:  the only state interest here is the general interest in preservation of life  BUT state has no legit general interest in someone’s life that could outweigh person’s choice to avoid medical treatment
2.
Washington v. Glucksberg 1997 p. 560

HELD:  (Rehnquist)  state assisted suicide bill const. as applied.  Originally a facial challenge.  Two part analysis:

1. DP only protects deeply rooted in this nation’s history and tradition and implicit in concept of ordered liberty

a. weight of history is against this interest so not fundamental.  So no heightened scrutiny.  Uses rational basis

2. require a careful description of the “asserted fundamental liberty interest.”  (this sounds like Scalia’s Michael H footnote)

a. maj says the asserted interest is very specific.  Right to commit or assist in committing suicide

b. P said the asserted interest is more broad—liberty to choose how to die and control final days.  Die with dignity (9th Cir agreed)

· P try to rely on precedent and analogy.  Cruzan and Casey.  

a. Concurring ops in Cruzan has spoken of autonomy.  Rehnquist wrote maj and didn’t.  Rehnquist distinguishes and interprets narrowly that CL tradition of forced medical treatment is a battery

b. Casey—problem for Rehnquist here.  Says all of history is against assisted suicide while position on abortion was changing.  Fact that in involves personal choices does not auto make it a fundamental right

· Survives rationality review b/c:  state interest in human life, integrity of medical profession, protection of vulnerable, state concern of involuntary euthanasia like in Netherlands

Concur (Souter) in judgment.  rejects both rationality and strict scrutiny.  Also rejects most specific level of fundamental liberty interest.  Wants balancing test of death with personal autonomy and death with dignity against state’s interest

· Level of specificity of analysis may be dispositive

· Likes Harlan’s particularly careful scrutiny in Poe.  Concurs b/c state’s interests are sufficiently serious to defeat the claim.  We should defer to legislature for now

Concur (O’Connor) in judgment and opinion.  Dying patients in Wash can obtain palliative care even if it hastens death.  Doesn’t agree with facial challenge, so no need to discuss a broader rule.  The patients in this case have already died.

· Mind might change if no right to palliative care

Concur (Breyer) likes O’Connor but only concurs in judgment.  This is not occasion to decide whether right to die with dignity is fundamental.  Avoidance of physical pain would be essential to success of such claim

· Disagrees with the liberty interest here.   More general 1) die with dignity 2)medical assistance, and 3)avoidance of unnecessary pain and suffering

Concur (Stevens) no const. entitlement to autonomy to the point of open ended right to commit suicide.  But there are situations where an interest in hastening death is entitled to const. protection (as applied challenge possibility).  Also wants balancing approach and death with dignity

Concur (Ginsberg) likes O’Connor but only concurs in judgment

III.
THE MEANING OF EQUAL PROTECTION

· Equal Protection Analysis

1. Define Class

2. Define Objective

· Objective must be legit

3. Define relationship (is it reasonably related)

· Is it over inclusive?  Mere fact of either does not make it unconst.  Real question is what kind of fit are we going to require between the law and the objective

· Is it under inclusive?

· Level of fit depends on the situation:  socioeconomic class less strict, suspect class is stricter


A.
Traditional Equal Protection = rationality review

1.
Railway Express Agency v. NY 1949 p. 580

· City ordinance bans ads on trucks but exempts advertising own wares on their trucks.  

HELD:  (Douglas) Rationality review—upheld under EP

· City interest:  public safety

· Classification here:  owner advertisers v. advertisers for hire.  P argues that it is under-inclusive b/c doesn’t reach other trucks that could cause accidents

· No requirement that there is evidence that the leg. in fact found a rational relationship

· Defers to leg.  may have concluded that those advertising their own products would not cause same traffic problem.

· One step at a time approach.  A statute which is under-inclusive is not necessarily invalid  

Concur (Jackson)  rejects the rationale of leg. b/c not even pretense that the traffic hazards posed by two classes differed

· Raises questions about using conceivable reasons, But thinks leg. may have been worried about nuisance and this would satisfy rationality review.  Deference to leg

· Thinks there is a real difference between doing something in self-interest and doing something for hire

2.
FCC v. Beach Communications, 1993 p. 588

· Modern case where court applies rationality standard (this is extremely deferential)

HELD:  (Thomas) Burden is on the challenging party and court will use any conceivable basis that the leg might have had to sustain the law.

· Challenging party must show that the law is arbitrary and irrational.  If there are any state of facts that would sustain the law, the ct will assume they exist 

· We never require a leg to articulate its reasons for enacting a statute, it is entirely irrelevant whether the conceived reason for the challenged distinction actually motivated the legislature

3.
United States Railroad Retirement Bd. v. Fritz 1980 p. 587

· Upholds act which denied dual windfall retirement benefits to some railroad workers but not others. Same rationale as Beach

Dissent:  (Marshall)  justices begin to criticizes that virtually immunizes social and econ classifications from judicial review.  We must review any post hoc justification proffered by atty with skepticism.  Only may be sustained if it is rationally related to achievement of an actual legitimate gov’t purpose


B.
Suspect Classifications – Race

· Provide reasons to depart from rationality review
Statues that involve racial classifications (strict scrutiny.  Also applies to national origin and ethnicity)

1.
Loving v. VA 1967 p. 590

· Statute prohibiting marriages between races.
· VA argues that framers of 14th Am didn’t intend to make interracial marriages unconst. (same argument was used in school segregation, abortion, voting)
HELD:  (Warren) violates EP is discrim on its face.  Finds no legit overriding purpose independent of invidious racial discrimination that would justify the racial classif.  (also holds it violates DP)

· Court rejects rationality review for race and uses strict scrutiny because they are skeptical of denial of discrim intent behind a racial classification.  
· Doesn’t matter that it applies equally to races.  Leg history says it was to preserve the racial integrity of whites—this is a purely illegitimate interest.  Also the law only applied to interracial marriages with whites.
· DP=Marriage is one of the basic civil rights of man.  It is fundamental to our very existence and survival
· Court responds to VA  clear and central purpose of 14th Am was to eliminate all official state sources of invidious racial discrim in the states.  Says also this history is inconclusive, am left open for future generations
Facially Discriminatory

2.
Strauder v. WV p. 592  1880

· Exclusion of blacks from juries—Held facially invalid

· Note:  Where law is found to discriminate on its face, court will not require that it be shown to have had an actual discrim. Impact.  Not required to show that D would not have been convicted, or even that some blacks would have been on the jury if the law hadn’t been enforced.  Mere risk of discriminatory impact is sufficient

Judicial Decisions that involve racial classifications

3.
Palmore v. Sidoti p. 592 1984

· State lower court gave custody to father b/c mother was with a black man and best interest of child was not to suffer societal discrim

HELD:  this decision is overturned.  Private bias cannot be considered or directly or indirectly be given effect even though compelling gov’t interest

· Applies strict scrutiny which extends to all state action including judicial decisions, policy statements, leg, etc.  strict scrutiny=justified by a compelling gov’t interest and must be necessary to the accomplishment of its legit purpose

4.
Korematsu v. US p. 593 1944

· Upheld national origin discrim.  Excludes Americans of Japanese ancestry from certain military areas

· This case shows that racial classifications are not PER SE impermissible.  This statute was upheld even though used strict scrutiny.  Pressing public necessity may sometimes justify; racial antagonism never can.  Here unable to distinguish loyal from disloyal so exclusion of whole group is military imperative

National origin and ethnicity

Theories for treating it like race

1. original intent

· framers arguably did not intent to invalidate all racial classifications i.e., school segregation

· court says original intent is inconclusive.  EP was supposed to disallow all forms of racial discrim

2. equal worth and respect

· immutable characteristics.  Gov’t shouldn’t classify on bases that can’t be controlled

3. discrete and insular minorities.  When belief that animus is behind these actions then this group can’t get interest protected by political process so judicial activism is necessary

· Fiss instead says subordination clause.  Suspectness rests on notion that certain groups are subordinated regardless of whether they are minorities.  i.e., women

5.
Yick Wo v. Hopkins, 1886 p. 596

· Racially neutral law requiring a permit to operate a laundry unless the laundry was located in a brick or stone building. 

HELD:  law administered in a discriminatory manner.  Stats demonstrated that permits were denied Chinese applicants while granted to others

· Unexplained statistical disparity was so stark that impact was enough

· Ct found no reason for the law other than hostility to the race and nationality of Chinese applicants.  Though the law itself be fair on the face, if it is applied and administered by public authorities with an evil eye and unequal hand  the denial of equal justice is still within the prohibition of the const.


Discriminatory Purpose and Impact

What to look at when trying to prove purpose

a. Knowledge or foreseeability= evidentiary (doesn’t establish but strong inference)

b. Impact/effect

c. Historical context

d. Substantive procedural context

e. Leg or admin history

f. Direct testimony

If P has then established a prima facie case then burden of going forward with the evidence shifts to D.  D must then rebut presumption of racial discrim

1. can rebut by showing there was no discrim purpose or

2. once in a while compelling interest is enough (Korematsu) or

3. we would have acted the same way anyway.  Even if race was a motivating factor it was not a but for cause

6.
Washington v. Davis, 1976 p. 597

· Police qualifiying test produces racially discriminatory results.  P  do not claim discrim purpose but they claim substantial effect of law is discrim.  Arguing statistical disparity

HELD:  (White)  insufficient to establish EP violation

· Purpose to discriminate must be present. Standing alone, disproportionate impact does not trigger the rule that racial classif. Are to be subjected to the strictest scrutiny and are justifiable only by the weightiest of considerations.  Ct doesn’t use strict scrutiny here

· If challenger proves discrim was A factor motivating the gov’t action, the burden shifts to the gov’t.  the state may seek to rebut the presumption of unconst action by showing that discrim purpose was not the  basis for discrim impact  (have to prove intentional before the burden shifts)

· Overrules App. Ct which applied rule for Title VII which uses an effects test.  Const. test is different.

· Introduces idea that court will look at totality of circumstances

Concur (Stevens)  line between discrim purpose and discrim intent is not as bright as maj says.  Persons intents the natural and probable consequences of his acts.  Concurs b/c he agrees with general rule, just not how it applies in all circumstances

7.
Personnel Administrator v. Feeney, p. 602 

· Lifetime preference for veterans in civil service positions.  Results in preference for males but not overt.  For intent we require purpose, not knowledge or foreseeability.  Needs to be “because of” not “in spite of”

· For prima facie case needs purpose, to then establish presumptive invalidity

· 98% impact is a strong inference but explainable—helping veterans.  No stark statistical proof that has no explanation

NOTE:  if we didn’t need purpose then tax and welfare laws would be overruled

8.
Village of Arlington Heights v. Metro Housing Devel Corp. 604 1977

· Zoning ordinance limited to single family homes

HELD:  (Powell) doesn’t violate EP.  Must show discriminatory purpose.  Doesn’t have to be the only purpose or even the dominant purpose.  Have to look at totality of circumstances

· When discrim intent is not overt, challenger seeking to secure stricter review must prove that the facially neutral gov’t action is in fact covert.  Statistical impact may provide useful evidence of discrim intent, but absent a stark pattern of impact (Yick Wo and Yomillion), unexplainable on other grounds, impact alone is not determinative and court must look to other evidence

· Court used rationality review because not enough evidence of purposeful discrim

· Using the possible ways to prove purpose:

a. P tried to prove by historical context:  fails b/c this area was always single family dwellings so doesn’t show discrim purpose

b. Impact—not enough.  Not strong here

c. Substantive procedural context-no.  they had held additional hearings on the zoning issue

d. Leg. history—zoning considerations and overcrowding, effect on homes and schools

e. Direct testimony--called member of the board.  nothing in her testimony that showed purpose

· State may be able to avoid strict scrutiny by proving that it would (not could) have reached the same result even if discrim were not involved.  (causation)

9.
McCleskey v. Kemp 1987 p. 610

· Death penalty.  Baldus study court is unwilling to draw inference of statistically impermissible purpose.  Importance of discretion in the criminal justice system

· Marshall dissent:  effects were enough to prove purpose

10.
Hunter v. Underwood p. 607 1985

· Rehnquist held that AL law which provides for disenfranchisement of misdemeanants convicted of committing crimes involving moral turpitude violates EP

· Looked to historical context which showed that rule had been racially motivated

· On its face was racially neutral but enacted with the intent of disenfranchising blacks (fact that also purpose to disenfanchise poor white trash does not negate the discrim purpose

11.
Batson v. KY 1986 p. 608

· Use of preemptive strikes to get minorities off juries.  Held unconst. Under EP

· Once the prima facie case is made then burden shifts to the state to justify the exclusion on some neutral ground

12.
Purkett v. Elem 1995 p. 609

· Waters down Batson.  The neutral ground doesn’t have to be plausible to rebut the prima facie case

Voting Discrimination

13.
Mobile v. Bolden 1980 p. 609

· Districting to make sure whites outvoted blacks

HELD:  P failed to prove that system’s purpose was racial discrim.  Examined each of the elements  of proof of discriminatory purpose independently and found it inadequate

14.
Pogers v. Lodge 1982 p. 609

· same basic case as Mobile

HELD:  (White, who dissented in Mobile) retreats from stringent evidentiary standards in Mobile.  Court looked to totality of circumstances and also deferred to DC factfinding

Selective Persecution

15.
US v. Armstrong, 1996 p. 612

HELD:  to prove claim, P must demonstrate that a prosecutorial policy had discrim effect and was motivated by a discrim purpose.  This requires a premin showing BEFORE discovery that whites are not being arrested

16.
Plessy v. Ferguson 1896 p. 613

· separate but equal railway accommodations

· original intent:  14th am was to enforce absolute equality before the law, but could not have been intended to abolish distinctions, to enforce social as opposed to political  and legal equality

· not a badge of inferiority—in the eyes of the beholder

· uses reasonableness test.  Segregation was dominant custom of time

Dissent (Harlan)  our const. is color blind.  All citizens are equal before the law in civil rights.  These laws do imply racial minority

Discrimination in Education (Plessy not overruled yet)

17.
Missouri ex rel Gaines 1938 p. 614

· (Hughes)  held unconst. a plan whereby the state provided a law school for whites and financed legal education for blacks in other states

18.
McLaurin v. Okla Regents for Higher Educ. 1950 p. 615

· black grad students get special desks, areas of library and cafeteria

HELD:  separation of tangible facilities not equal.  Impairs his right to effective education

19.
Sweatt v. Painter 1950 p. 615

· separate law schools in state for whites and blacks

HELD unconst. under EP because of numerous inequalities in tangible resources, including many difficult to measure including rep of faculty, influence of alums, community standing.  Mentioned differences in intangibles—one step beyond McLaurin

20.
Brown v. Bd. of Educ. p. 615 1954 (BROWN I)

HELD:  separate educational facilities are inherently unequal and that the laws requiring or permitting racial segregation of schools violate equal protection (note:  without social science evidence this holding may fail).  Even when all black and all white schools are equal in tangible factors, intangible factors necessarily prevented black children from receiving equal educational opportunity.  Racial seg. Generates a feeling of inferiority

· used findings

· Two themes associated with Brown:

a. Education:  holding and rationale about this.  Importance of kids in our society.  Problem:  court bases other cases on Brown with no finding of harm to anyone.  Seems to violate core principles and morals

b. Antidiscrimination:  about race.  Saw this principle in Strauder case.  Racial seg. By gov’t violates EP so Brown is ambiguous

i. De facto segregation not enough to violate.  Gov’t has no const duty to desegregate when no discrim purpose has been shown (when not caused by gov’t).  So have to prove purpose—de jure purposeful segregation

· argument over whether issue is about educational opportunity or about race?  Actual issue and holding are just about education, 

· original intent=inconclusive because at that time blacks were not educated at all so no clue about intention with respect to school segregation.  Court decides to focus on public education as it is in 1954, not 1868

· emphasized the harm to children from educ. segregation

· unanimous opinion—but had to compromise so opinion not clear

21.  Bolling v. Sharpe

· court strikes down law in language like strauder—state required segregation by race is invidious classification and therefore unconst.  seems like strict scrutiny

22.  BROWN II

· issue:  what is the nature of the duty of gov’t when you do prove purposeful discrim

HELD:  school authorities must begin desegregation “with all deliberate speed.”  If they need more time they must go to court and explain why

· gives federal DC primary responsibility b/c of proximity to local conditions

· no precise guidelines:  general equitable principles

· fight among commentators on whether this is a group of individual right

23.
Green v. County School Board 625 p. 1968

· freedom of choice plan results in very segregated schools

HELD: (Brennan) unconst.  de jure school systems come under affirmative duty to desegregate—open enrollment not enough

· not just desegregate—have to desegregate root and branch.  Purge the wrong

24.
Alexander v. Holmes County Board of Educ. 1969 p. 625

· no more delay.

25.
Swann v. Charlotte Mecklenburg Bd of Educ. 1971 p. 626

· leads into Bakke

· DC found de jure segregation and placed Charlotte in special category that required affirmative segregation

HELD:  when de jure segregation is extablished, fed courts have broad equity powers to remedy the const. wrong.  Says lower cts need to balance the individual and collective interests.  While lower courts may not require racial balance in the schools, numerical ratios based on racial composition of the students in the system provide useful starting point in fashioning effective remedy.

· Reasonable busing approved, but not when the time and distance threatens the health and education of kid..

· Okays race conscious action for a proven legal wrong.  Gov’t has affirmative duty to remedy the wrong

· If gov’t takes any action that has effect of perpetuating racial discrim this is violating EP.  Changes the rule form purpose to effect for these special schools.  (once school has desegregated then  it can get a court decree taking them out of this special category and getting them back under the purpose test 

Affirmative Action:  race conscious action by gov’t without any finding of a legal wrong (different from post Brown)  Court uses race to overcome de facto racial discrimination

26.
Regents of U of Cal v. Bakke, 641 1978

· U of Cal Davis med school.  Separate committee considered applicants from 4 minority groups for 16 of 100 spots.  Minorities considered under both programs  Bakke (white) denied admission despite higher scores than some other minority applicants who got a seat. 

· No legal finding of de jure segregation but Davis sets up program anyway

HELD:  5 to 4 that the plan violated Title VI of CRA.  Bakke must be admitted.  Also 5 to 4 that a public university can use a race conscious admissions program.  The use of racial considerations will not per se violate equal protection.

· Powell (swing vote)  wants strict scrutiny: necessary to a compelling interest.  EP is PERSONAL right of individual.   Applying strict scrutiny (antidiscrimination principle)  while remedying societal discrim may be compelling interest for some gov’t institutions, a medical school is incompetent to create appropriate remedial program.  Gov’t policy makers’ job. But school could remedy specific discrim

· Promoting diversity is compelling interest for a university.  But Quota system not necessary means for promoting diversity and not narrowly tailored.  Race could simply be considered plus factor.  Says violates both Title VI and EP.  Harvard program is less onerous alternative

· No cohesive white class

· No identifiable legal wrong here—no evidence that Davis had discrim

· EP cannot mean one thing when applied to one individual and something else when applied to a person of another color

· Benign test is standardless and subjective—compelling only if for identified illegal discrim, specifically identified. Only justification for making individual bear the opportunity costs.  (w/o specific findings gov’t doesn’t have any reason to help one individual and harming another

· Stevens 4 other justices says it violates CRA only.  Any group discrim b/c of race is illegal under Title VI.  Doesn’t address EP just uses plain meaning of Title VI.  Dissents from holding that race conscious admissions program is okay, or that gov’t may take race into account

· Brennan 4 argue for intermediate review (borrows from gender cases—antisubordination principle) even though this is facial race based classification.  Whites as class have not historically suffered discrim nor have then been subordinated.  Not special beneficiaries of 14th Am.  They are not discrete and insular minorities.  Racial classification imposes no stigma on them.  Not stamped as inferior

· EP is GROUP right  (can only end racism by taking race into account)

· Strict scrutiny not applicable when discrim is against whites

· Benign racial classification masks racial prejudice, so no rationality review either.  Must serve important gov’t objective and must be substantially related to achievement of those objectives.  Would hold that the program is substantially related to gov’t interest in remedying the discrim effects of societal discrim

· Whites and blacks are not on the same playing field.  You’re not really treating them equally without this program

· Thinks Davis’ purpose of remedying effects of past societal discrim is sufficiently important to justify use of race conscious admissions programs  where minority underrep is substantial and chronic and that the handicap of past discrim is impeding access of minorities to the medical school

· No justice adopts either rationality review or per se

· Equal treatment v. equal results

Courts become highly fragmented under Bakke

27.
Fullilove v. Klutznik, 1980 p. 660

· Statue requires 10% of federal funds to subcontractors who are minority controlled.

· Society wide program for past discrim  

HELD:  Program is const. but no majority opinion

· Burger 3 (white and Powell) -- Heightened “close scrutiny”  program limited in extent and duration and narrowly tailored to end of remedying discrim treatment of minorities on public works projects

· Burden on nonminorities only incidental to benign objective

Concur (Powell) wants strict scrutiny and finds it satisfied.  Davis not competent to make these findings while Congress is.

Concur Marshall 3 (Brennan and Blackmun)  use Bakke intermediate test

Dissent (Stewart & Rehnquist)—gov’t may never act to detriment of person solely b/c of race.  Immutable facts that bear no relation to ability.  Racial discrim is by definition invidious discrim.  Even race conscious judicial decree is permitted only to remedy actual effects of illegal race discrim 

Dissent (Stevens) is a balancer, doesn’t like strict standards of review

28.
Wygant v. Jackson Board of Education p. 661 1986

HELD:  race and national origin based layoffs in collective bargaining agreement struck down 5 to 4 with no maj opinion

· Purpose was to provide role models for minority children—not compelling.  Not narrowly tailored and less intrusive means are available

Concur (O’Connor) remedying past discrim could be compelling interest by policy here not tied to prior conduct—no tie to remedying employment discrim

Concur (white)  focuses on harm of white workers

Dissent (Marshall plus usual)  effort to solve serious educational problems is schools is okay

Dissent (stevens)  not necessary to find past racial discrim to justify a program designed to further the legit interest in employing more black teachers in the future

29.
City of Richmond v. Croson Co., 1989 p. 663

· City ordinance requires prime contractors  to subcontract at least 30% to minority business enterprises (MBE).  Any MBE qualified even if not from area

HELD: (O’Connor) violates EP.  City has failed to demonstrate a compelling interest in apportioning public contracting opps on the basis of race. The standard of review under EP is not  dependent on the race of those burdened or benefited by a particular classification (consistency theme).  Strict scrutiny should be applied to all racial classifications.  Absent strict scrutiny there is simply no way of determining what classifications are benign and what are motivated by illegit notions of racial inferiority or simple racial politics

· Also not narrowly tailored.  Other means such as case by case consideration was possible and other racially neutral alternatives.  Doesn’t like quota system.  City must limit the scope and duration. Scope—MBEs from CA shouldn’t get in over local firms

· No evidence of specific findings that the city was actually remedying specific past acts of illegal racial discrim by the city.   Just conclusory statements during council.  Could be other reasons minorities aren’t given subcontracts.  Choice to work in other fields.  Almost no MBEs in the association.  Very strict on findings.  Need more than Congressional nationwide findings of discrim—have to prove discrim in Richmond

· City can remedy both public and private discrim within its own jurisdiction, not just its own discrimination (this is joined only by Rehnquist and White)

· Distinguishes Fullilove.  Congress has unique leg enforcement powers under §5 of 14th Am.  Says 14th Am is careful to limit state power so state programs are especially subject to strict scrutiny

· Note:  O’Connor in dicta explains how to determine if policy is narrowly tailored:  1)consideration of race neutral alternatives, 2)quotas hard to justify 3)does program have timeframe, 4)geographical scope, 5)adequacy of provisions for waivers or changes over time

Dissent (Marshall joined by Blackmun and Brennan): want intermediate standard of review for remedial racial classifications.  Also rejects O’Connor’s rendition of the factual findings.  We should look at totality of circumstances.  Program was narrowly tailored:  5 years long, waivers, only 3% of companies affected

Concur (Kennedy) doesn’t join O’Connor’s state/federal argument.  Should await a future case.  In both public and private sectors state can use powers to remedy discrim and if it has itself discrim then it has a duty.  Says precedent has used case by case analysis

Concur (Stevens): wants case by case

Concur (Scalia): only concurs in judgment.  Can only act in a social emergency.  Must show actual victim of a specific act and remedying your own wrong is the only compelling interest

30.
Metro Broadcasting, Inc. v. FCC 1990 p. 674

·    FCC policies to  increase minority broadcasting

HELD:  (Brennan) deference should be accorded congressionally mandated benign race-conscious programs.  Such programs, if substantially related to the achievement of an important gov’t interest do not violate EP as long as they don’t impose undue burdens on minorities

· broadcast diversity is an important gov’t interest and are substantially related

Dissenters (O’Connor + 3) would use strict scrutiny

31.
Adarand Constructors Inc v. Pena 1995 p. 677

· O’Connor—Part III C is not a majority, joined only by Kennedy.  Scalia makes 5 on the other parts.  Scalia and Thomas concur in part.  Stevens, Ginsburg, Souter, and Breyer dissent

· Federal Gov’t (DOT) gives general contractors on gov’t contracts a financial incentive (additional compensation) to hire subcontractors  controlled by “socially and econ disadv.”  There is a rebuttable race based presumption.

· Mountain Gravel is main contractor.  Adarand was low bidder on guardrail work.  Gonzales, controlled by disadvan.  Got the job.

· PH:  P claims this violates 5th Am EP.  App. Ct. rejects P claim

· SC vacates and remands—wants to use different standard of review.  Ct of App. Never decided whether gov’t interest was compelling nor did it address narrowly tailored.  Didn’t ask whether there was race-neutral means to increase minority business participation, or whether program limited in timeframe

HELD:  (O’Connor)  all racial classifications (state, federal, local) must be analyzed under strict scrutiny.  Const. only if they are narrowly tailored measures that further compelling gov’t interests.  Overrules Metro to extent it is inconsistent.  3 general propositions up through Croson:

1. skepticism—any preference on racial or ethnic must receive a most searching exam

2. consistency—standard of review under DP not dependent on race of those burdened or benefited.  So rejects “benign” discrim espoused by Marshall

3. congruence—EP analysis same for both 14th and 5th Am.  (black letter law says this does not necessarily mean that strict scrutiny will apply in the same way.  Courts may give greater deference to federal programs) ie may defer to cong. Findings that there has been discrim and may be entitled to make findings on national basis

· Overrules Metro Broadcasting.  This case held benign racial classifications only need satisfy intermediate scrutiny, despite Croson’s opinion on state.  Metro rejected smoking out theory.  Also rejected congruence between state and federal racial classifications and thus undermined skepticism and consistency

· Upholds Croson’s policy:  likes smoke out theory—without strict scrutiny hard to tell which classifications are benign  or remedial and which are motivated by racial politics.  

· 5th and 14th Amend protect individual, not group rights.  Equality means that government may only treat people differently for the most compelling reasons

· Responds to Stevens—

1. welcome mat versus no trespassing.  Stevens says this maj equates remedial preferences with invidious oppression.  Says instead whenever a gov’t treats any person unequally because of his or her race it is because that person has suffered an injury that falls under EP.  

2. Stevens says maj ignores difference b/t federal and state legislatures.  Maj says this does not contravene respect for co-equal branches and how much court should defer to congress.  Means standard of review doesn’t mean laws will be struck down

· IIIC is stare decisis part.  Casey concerned long established precedent.  Such precedent likely to engender substantial reliance.  Here is different.  Metro departed from prior cases and did so recently.  Here we are restoring fabric of law.  Reliance here likely to be minimal

· Overrules Fullilove if it said that federal racial classifications should be subject to less rigorous standard.  Says Korematsu shows that sometimes even most rigorous scrutiny sometimes fail

· Rejects ‘strict in theory, fatal in fact’.  Cites Paradise case

Concur (Scalia) gov’t can never have a compelling interest in discriminating on basis of race in order to make up for past racial discrim.  No such thing as debtor and creditor race.  Reinforces racial hatred.  Says unlikely if not impossible program would survive under strict scrutiny
Concur (Thomas):  Responds to Stevens and Ginsberg.  Sees moral and const. equivalence between laws designed to subjugate a race and those designed to foster notion of equality.  Gov’t  cannot make us equal.  Good intentions do not matter.  Paternalism is as bad as benign.  Undermines EP principle. Says minorities can’t compete

Dissent (Stevens and Ginsberg) (no clear standard of review among dissents) maj treats dixiecrat senator same as Pres. Johnson. Interest in consistency does not justify treating these the same.  Whites have suffered discrimination historically

· We can tell difference between invidious and benign

· Problem.  Gender still only intermediate.  Will be harder to pass race helpful laws even though purpose of EP clause was to end discrim against former slaves.  Sacrificing common sense

· Rejects congruence.  Difference between congress and state decision to enact aff. Action program.  Framers noticed heightened danger of oppression from small factions

· Madisonian argument—fear of factions in smaller gov’t

· Difference bt federal and state.  §5 of 14th amend specifically gave more deference to congress.  States’ use of race conscious measures was what the am. Was specifically directed against

Dissent (Souter with Ginsberg and Breyer) Court has long allowed remedial programs.  Today’s decisions do not change standard of remedial racial preference
Dissent (Ginsberg and Breyer) Emphasizes realism today.  Bias still exists. But thinks court here is allowing strict scrutiny to ferret out benign from invidious.  Benign racial class. May be able to survive strict scrutiny—agrees that strict scrutiny isn’t necessary fatal in fact

NOTE:  after Adarand, Congress may be able to rely on national findings and may be able to fashion federal program for nation.  May be more deference in adequacy of fact finding.

· Diversity  --Bakke and Metro said important.  Shaky under Adarand.  5th Circuit rejected it in UT law case

· Conservatives are ignoring original intent

On remand: held unconst. b/c not narrowly tailored.  Cong in meantime had revised program


C.
Not so suspect classifications – Gender

1. The Formative Period

i. Courts have used an analogy with race

a. History—but if use original intent hard to get heightened scrutiny
b. History of pervasive discrim.  But Powell said gender was different in Bakke.  Also hard to argue this for men as a group
c. 
Discrete and insular minority—women have had vote and they are actually majority.  But underrepresented among decisionmakers.  Can’t argue this with men
d. Gender stereotyping (different from stigma) gender is immutable.  But problem there are differences like maternity laws
ii. Reed v. Reed, 1971 p. 719—held unconst law which preferred males over females for administrators of estates.  Ct talks about rationality review but seems to be using heightened scrutiny
iii. Frontiero v. Richardson, 1973 p. 720
· Military claiming spouses for benefits.  Presumption that female spouses are dependents but males are not.  Female servicewomen had to prove the spouse’s dependency
· Not remedial.  Gov’t interest is administrative convenience.  Gov’t didn’t have any findings on effectiveness
Plurality (Brennan) adopts strict scrutiny.  Comparing to race.  Pervasive discrim suffered over time so treatment of women is similar to Black codes. Not arguing original intent

Concur (Powell) agrees law is invalid under Reed but doesn’t want strict scrutiny because ERA is pending (in Bakke Powell said treatment of women not analogous). Here says sex is not a suspect class

iv. Craig v. Boren, 1976 p. 723

· Statute prohibits sale of beer to 18-20 year old males but not females

HELD:  (Brennan) unconst.  uses standards from Reed but then says must be substantially related to a important gov’t interest (language of intermediate review)

· State admittedly has important gov’t interest in  traffic safety, but statistics do not establish that gender discrim was closely related to that objective

Dissent (Rehnquist)  challenged the maj new standard.  Thinks “substantial relation” and “important objective” are too elastic and invite subjective judicial preferences.  Also doesn’t think standard for discrimination against males should be the same.  Rejects consistency.  Men are not an insular minority

Concur (Stevens and Powell) don’t like standard of review but agree with result

Concur (Stewart)  says law would fail rationality review

v. Personnel Administrator v. Feeney, 1979 p. 729

· Absolute lifetime preference for veterans in civil service positions

HELD:  (Stewart)  the fact that gov’t adopts a policy knowing discrimination will result does not satisfy the requirement of intent.  Knowledge or foreseeability is not enough. Decision maker must have selected or reaffirmed a particular course of action at least in part “because of,” not merely “in spite of” its adverse effects upon an identifiable group

· nothing in the record shows this purpose.  Just a preference of either sex over nonveterans

· test from Arlington case 1)whether the statutory classification is indeed neutral in that it is not gender based 2) if not based upon gender, then whether the adverse effect reflects invidious gender based discrimination

Concur (Stevens and White)  cites stats that show # of disadvantaged males same as disadvantaged females

Dissent (Marshall and Brennan)  sees purposeful gender discrim.  That a leg seeks to advantage one group does not exclude the possibility that it also intends to disadvantage another.  Where foreseeable impact is so disproportionate, burden should rest on state to establish that sex-based considerations played no part in the choice of the leg scheme

vi. Geduldig v. Aiello,  1974 p. 734—CA disability insurance program doesn’t cover pregnancy. Ct says the distinction here is between pregnant people and non pregnant people, not between males and females (Brennan, Douglas, Marshall dissent)
· Cong  reversed this rule
· Note:  court in Bray case (blocking abortion entrances) had a harmful effect on women seeking abortions but did not discrim against women in general
· Spousal rape laws upheld.  Classification is based on marital status not gender
2. Real Gender Differences

a. Michael M v. Superior Court, 1981 p. 736
· Statutory rape—only men can be prosecuted.  Challenged as discrim against males
HELD: (Rehnquist) 5 to 4 but is plurality opinion.  Recites the Craig intermediate review test, but describes this standard as simply giving sharper focus to the traditional rationality standard.  (doesn’t specifically adopt Reed or Craig)

· Men as a class are not in need of special solicitude of the courts.  Gender classification that realistically reflects the fact that the sexes are not similarly situated in certain circumstances will be upheld.  Reflects real differences and therefore shouldn’t have heightened review
· Because males and females not similarly situated (only females get pregnant) the state could direct deterrence to males who do not suffer from the consequences of their illicit conduct—doesn’t rest on stereotypes but reasonably reflects the fact that consequences of pregnancy fall heavier on females. Equalizes deterrence.  Females already deterred
· Gender neutral statute might not be as effective b/c exemption of females enhances statute’s enforceability by encouraging disclosure
· State’s proffered objective of preventing illegit teenage pregnancy is to be accepted because it is at least one of the purposes of the statute.  That the law may also have been enacted for an alleged illicit leg motive of protecting the virtue and chastity of young women could not be used to strike down the otherwise const. law
· Note, while Craig and Hogan appear to probe for actual or true leg purpose in enacting the law, Michael M tends to stress the reality of mixed leg objectives and avoids judicial probing of the claimed state objective. 
Concur (Stewart) real differences between males and females

Concur (Blackmun) trying to control problem (pregnancy) at its inception (before it happens) and isn’t an effort to inhibit a women from dealing with pregnancy once it happens

Dissent (Brennan) should be applying mid level scrutiny of Craig.  CA has burden of proving that there were fewer teenage pregnancies under its gender-based rape law than there would be if the law were gender-neutral.  Preventing pregnancy is not the true purpose here—true purpose was chastity which can’t justify because 37 states have gender neutral laws

Dissent (Stevens)  only justification for such a rule is where one party is more guilty than other

b. Rostker v. Goldberg,  1981p. 742—Held that congress’s decision to authorize the dreft registration only of men does  not violate the 5th Am DP.  Only males can be conscripted, so okay for only men to be registered.  Men and women, because of the combat restrictions on women, are not similarly situated

3. The Modern Standards

a. JEB v. Alabama, 1994 p. 749  court held that gender based exercise of peremptory challenges by the prosecutor in a paternity and child support action is unconst.  
· Respondent offers virtually no support for te conclusion that gender alone is an accurate predictor of juror’s attitudes, yet it urges this court to condone the same stereotypes that justified the wholesale exclusion of women from juries and the ballot box.  Also statistical support cannot be used to perpetuate stereotypes
· Adopts exceedingly persuasive justification standard from Hogan 
b. Miss Univ. for Women v. Hogan, 1982 p. 748
· court  strikes down a women only admissions policy at a state nursing school.  Uses exceedingly persuasive justification test
· State failed to show that compensatory objective of affirm. Action was the actual objective given lack of any disadvantage suffered by women in entering nursing.  Failed to prove that policy was substantially and directly related to its proposed compensatory objective
· Policy tends to perpetuate stereotypes.
· Allowing males to audit courses undermines claim that women would be adversely affected by presence of males
Dissent (Powell & Rehnquist) the fact that the state policy added to educational choices available to women with only a minimal personal inconvenience to the P meant that only rationality review was appropriate.  Even using heightened scrutiny, the policy was substantially related to promoting diversity in educational choices.  There was no stereotyping here

c. United States v. Virginia, 1996 p. 751

· US sues VMI—all male admissions policy violates EP

· LC held that VA had not advanced any state policy which could justify offering  VMI’s unique educ program  to men but not women.  Gives VA 3 choices:

1. admit women

2. establish a parallel institution or program

3. remove state support

· VMI develops VWIL at Mary Baldwin.  SAT scores, endowment, salaries, and number of PhD’s all lower at MB.  4th cir says women will receive substantially comparable education

HELD: (Ginsberg)  VA failed to demonstrate an exceedingly persuasive justification for excluding women from VMI.  4th Circuit’s substantial comparability standard too deferential and did not comply with EPJ.  Burden is on the state to at least show this is substantially related to important gov’t interest

Two phases here

1. liability 

· rejects stated purpose of diversity of educ.  not the actual purpose because there’s not similar program for women (Rehnquist says diversity not brought up until VA was challenged)(note this is different from Michael H case)

· also rejects state interest in adversarial system that would be destroyed by women.TC said that changes would have to be made to program, but that some women are willing and able to be in this program so destroying the program argument is just an assumption and stereotypical thinking.  Example of bar

2. remedy—does dual program provide an adequate remedy for the wrong

· VWIL doesn’t offer adversarial program and therefore is totally different.

· Some alterations to rat line and privacy admittedly would be necessary, but stereotypes about the way women are not allowed

Concur(Rehnquist)  MUW case put VMI on notice and they did nothing to remedy.  Only one gender is benefited here so rejects diversity.  He might change mind if alternate program was at UVA with its money and prestige

Dissent (Scalia) court is in essence adopting strict scrutiny by substituting EPJ for the intermediate standard of review.  Intermediate standard does not require a perfect fit between means and ends, but this is what the maj demands.  Court is adding “no less onerous alternatives” to intermediate scrutiny

· Would have used substantially related to an important gov’t interest.  Important state policy here is diversity in education and good and effective education

· Says allowing women would destroy the program (misstates TC findings)

· Argues tradition (usually only found in DP) and also that there is single sex ed for women in private schools

· ISSUE #2 Remedial—(finds no  violation at liability stage but addresses this anyway).  Says court’s dealing with what some women want and can do is strict scrutiny (Dienes says wrong.  We’re in remedy phase now so all vestiges have to be purged)

d. Nguyen v. INS, 2001 p. 768 – out of wedlock kids born outside of US need to prove paternity (but not maternity) by age 18.  Court uses intermediate scrutiny and holds that gender based discrim against unmarried fathers was justified—based on significant difference between their respective relationships to the potential citizen at time of birth.  Two important gov’t interests 1) that a biological relationship exists, 2) real everyday ties between child and citizen parent and therefore with US


Dissent (O’Connor)—stereotype that women are more likely to stay in touch with child.  
Stresses gender neutral alternatives


D.
Not so suspect classifications – Mental Retardation and Homosexuality



Rational basis with Teeth

1. Mental Retardation

a. City of Cleburne v. Cleburne Living Center, Inc., 1985 p. 783
HELD:  (White) requiring a special use permit  for a proposed group home for the mentally retarded was not rationally related to any permissible gov’t purpose and violates EP.rejects  mental retardation as a suspect class

· Where individuals in the group affected by a law have distinguishing characteristics relevant to the interests the state has authority to implement, the courts are very reluctant to closely scrutinize leg choices as to whether, how and to what extent those interests should be pursued

· 4 key ideas here on why no heightened review

· real differences and state can take this into account.  Sep of powers

· no reason to expect prejudice—virtual representation argument

· they are not politically insular, many laws for them

· slippery slope argument

· but still fails. State’s interests of avoiding overcrowding and lessening congestion of streets fails because apartment houses, frats, hospitals are exempt from the ordinance.  Not rationally related to gov’t purpose.  It’s arbitrary

Concur (Stevens)  wants more of a balancing

Dissent in part (Marshall) this is not traditional rational basis test wants heightened review

b. Heller v. Doe,  1993 p. 789  court upholds statutory scheme for the involuntary commitment of mentally ill and retarded.  Lower standard of proof needed to commit the retarded because condition is easier to diagnose and treatment of retarded is far less invasive than treatment for mentally ill.  Dissent says different standards not supported by rational justification
c. Village of Willowbrook v. Olech, 2000 p. 791—city makes homeowner grant a longer easement than everyone else.  Court held that P could constitute a class of one since the number of individuals in a class is immaterial for EP analysis.  Held village’s actions were irrational and arbitrary
2. Age

a. City of Cleburne—White in maj  cites Murgia case (mandatory retirement for cops at age 50)—no history of unequal treatment. Where individuals in the group affected by a law have distinguishing characteristics relevant to the interests the state has authority to implement, the courts are very reluctant to closely scrutinize leg choices as to whether, how and to what extent those interests should be pursued

3. Poverty

a. James v. Valtierra, 1971 p. 792—court reverses lower court’s determination that an article of th CA const requiring referendum approval for any low rent public housing project denied EP.  CA frequently used the referendum to give citizens a voice on questions of public policy and provisions for referendums demonstrate devotion to democracy not to bias.  While those seeking public housing might face roadblocks not faced by other groups, a law making procedure that disadvantages a particular group does not always deny EP
4. Sexual Orientation

a. Romer v. Evans, 1996 p. 792
· CO Am says no protection based on sexual orientation which  overturns antidiscrim policies of local cities and gov’t agencies
· CO says it’s an antipreference law and merely puts gays in same position as everyone else
Held (Kennedy) to disqualify an entire class from obtaining specific protection from the law is without precedent.  Am is invalid b/c it bears no rational relationship to any legit state objective.  This isn’t antipreference.  It puts gays in solitary class and withdraws from gays and no one else specific legal protection for injuries caused by discrim and prevents future laws

· Uses the rational relationship test but its holding that animus against an entire class by the state is inherently irrational and isn’t related to a legit gov’t purpose
· Imposes special disability on gays
· Am is too narrow and too broad.  Identifies a person by a single trait and then denies them protection across the board, all types of things unrelated to the state’s interests
· Two theme argument

1. Core violation argument:  means that the law uses to achieve its objectives.  Not just over and underinclusive.  Law ids one group and denies ability to rights through law.  Seen as core violation.  Almost sounds like a per se argument.  Impermissible purpose

2. Means/ends analysis.  So unrelated to justifications that it suggests animosity.  Scope of means used is so extensive from objective that it suggests that those aren’t the real objectives.  Suggests animosity, bias.  Bare desire to harm a class is not a legit objective

Dissent (Scalia)  Ct’s ruling that gays as a class could not be disfavored by the law contradicts Bowers.  If it is rational for a state to criminalize gay conduct, why irrational to deny favor or protection to those with a tendency to engage in that conduct?

· Society’s treatment of that practice and status should be decided by normal democratic means

· Answers 2 theme argument

· says  to #1.  only makes homosexuals proceed at different level of gov’t.  Maj is misinterpreting.  This doesn’t violate EP

· Answer to #2.  Only  showing citizens defending themselves in a cultural battle.  Not animosity.  Simply political means of rationally showing this moral objection and it’s rational and reasonable

Two arguments surrounding Scalia

1. Conduct/Status:  Argument (not by court) says Bowers was about conduct.  And this is different b/c it’s about status.  Scalia doesn’t see a difference.  No meaningful difference b/c state criminalization of conduct and civil laws discriminating against homosexual orientation.  

2. DP v. EP:  Second line of argument is that Bowers was due process and this case is about EP.  DP was about tradition and Bowers relied heavily on this notion.  Tradition is not important in EP law-- Cass Sunstein. But Scalia says it is, and that they are the same

· Criminal law these distinctions between conduct and status are important

· Is Bowers controlling here?   It is if you see no difference to argument 1 or 2 

· This law is rational because people of  CO have decided being gay is morally wrong so reasonable to force them to state level to change it

· Earlier CR statutes provided general protection to all groups including homosexuals so this general protection still available to them

· Says this is moral disapproval, not animus.  Isn’t what we did to polygamy?

NOTE:  Romer does not overrule Bowers.  Gay activity still not viewed as a fundamental right and is not a suspect class.  Also decision is rooted neither in original meaning nor in precedent

b.
Equality Foundation of Greater Cincy v. Cincy, 1996 p. 804—court vacated and remanded for further consideration in light of Romer a case involving a city charter provision that forbade special protection for gays by units of the city

c.
Same Sex Marriage—Baehr v. Lewin Haw 1993 p. 807

1. HA SC held that a law restricting marriage to opposite sex couples came within the state const. prohibition against sexual discrim. Uses strict scrutiny for gender discrimination.  Later changed by state referendum 

2. Analogy to loving?  Some say race is irrelevant to what makes a relationship a marriage, but dual gender requirement is based upon the inherent sexual complementarity of husband and wife


E.
Fundamental Rights and Interests

· When a classification by gov’t hurts a fundamental right you apply strict scrutiny can make argument both on EP and DP analyses

· Implied fundamental right of marriage and family.  Skinner case—court strikes down a state law providion for sexual sterilization of persons convicted more than twice of felonies involving moral turpitude.  Says law violates EP

· Some interests have been deemed fundamental right based on EP clause itself.  No fundamental right to vote in the Const.  They use 15th Am can’t prohibit voting by blacks.  Also use 14th Am.  Right to have your vote counted equally.  Bush v. Gore p. 853.  Court says discrim in how a vote counts is a discrim in the political process that violates EP.  No one defends this argument because there is no direct precedent on this.  Defenders of case use other justifications.

· Warren Court years.  Argument that fundamental interests like housing, welfare (not fundamental rights) if discrimination in this area that this triggers fundamental rights EP.  Court rejects that you use heightened scrutiny.  This argument fails. Use rationality review.  

1. Interstate Travel

a. Shapiro v. Thompson, 1969 p. 809
· Require 1 year residency to get welfare benefits.This is a durational residency requirement.  Creates two classes of welfare recipients.  On this sole question subsistence help is denied.   Significant burden as a result of this law

· What standard of review?  Fundamental right of interstate movement is significantly burdened so you use strict scrutiny.  

HELD: (Brennan) Purpose of inhibiting migration by needy persons is const. impermissible. 

· Ct strikes down under fundamental rights EP review

· CA says the state interest is fiscal integrity—state programs to assist long time residents will not be impaired by a substantial influx of indigent newcomers.  Ct answers that the purpose of inhibiting migration by needy persons into the state is const. impermissible

· Court fails to see how long term residents who qualify for welfare are making a greater present contribution to the state in taxes than indigent residents who have recently arrived

· BUT not every burden on a fundamental right kicks in strict scrutiny.  Has to be Significant burden.  Deterrence to exercise of a right or a penalty.

· Source of this fundamental right to travel is not clearly established by the court

Concur (Stewart) court does not pick out particular human activities and characterize them as fundamental.  Simply recognizes an established const. right

Dissent (Warren)residences requirements do not create a flat prohibition, for potential welfare recipients may move from state to state to establish residence wherever they please.  Should use rationality review and the restriction on travel is insubstantial 

Dissent (Harlan) doesn’t like compelling interest doctrine  makes SC a superleg.

b. Medical Care Memorial Hospital v. Maricopa Cty, 1973 p. 814—one year durational residency requirement as a condition to an indigent’s receiving non-emergency hospital or medical care at public expense. Marshall held that Shapiro is controlling and state failed to demonstrate a compelling interest for burdening the right to interstate travel.  Medical care is as much a basic necessity of life to the indigent as welfare assistance.  Didin’t have to prove that it deterred people from traveling because it imposes a significant burden and a penalty

c. Divorce Sosna v. Iowa, 1975 p. 814  Rehnquist holds that a one year residency requirement for divorce in Iowa is const.  It is part of Iowa’s statutory regulation of domestic relations, an area that has long been regarded as a virtually exclusive province of the states.  Distinguishes Shapiro and Maricopa—Iowa’s interest in requiring genuine attachment to the state and to insulate divorce decrees from collateral attach require a different resolution of const. issue.  Plus, the P is not irretrievably foreclosed from what is sought, her access to the courts is merely delayed..  Court doesn’t kick in heightened review

d. Voting  Dunn v. Blumstein, 1972 p. 815 requirement that a person be a resident of the state for a year and of the county for 3 months before being allowed to vote violates EP. Marshall uses SS denies people of the fundamental political right of preservation of all rights.  Durational residency requirement directly impinges on the exercise of a second fundamental right, the right to travel.  State interest was purity of ballot box and knowledgable voters which is important but not necessary to achieve state interest.  (30 days should be enough time)

e. Marston v. Lewis, 1973 p. 815  court upholds 50 durational voting residency requirement and 50 day voter registration cutoff requirement.  State interest—frequency of mistakes by volunteer registrars—accurate voter lists.  (Marshall dissents based on Dunn)

f. Residence requirement for employees McCarthy v. Philly Civil Service Commission, 1976 p. 816 court upheld as not irrational a municipal regulation requiring employees of Philly to be residents of the city.  Philly requires bona fide continuing residency rather than one of prior durational residency so inapplicable to travel cases

g. Zobel v. Williams, 1982 p. 816

· Statute  where state distributes income derived from its natural resources to its adult citizens in varying amounts, depending on the length of each citizens’ residence

· No resident was totally denied benefits for failure to satisfy a threshold waiting period

· State interest:  creating an incentive for establishing residence in AK and encouraging prudent management of funds and resources

HELD:  (Burger) violates EP rights of newer state citizens.  Court is arguably using rationality with teeth.   Not a legit state purpose because it would open the door to state apportionment  of other rights, benefits and services according to length of residence

h. Atty Gen of NY v. Soto-Lopez, 1986 p. 817 court held that a preference in civil service employment opps only to resident veterans who lived in the state at the time they entered military service violated the const rights of resident veterans who lived outside the state when they entered military service.  Violates freedom to migrate and EP.  Once veterans establish bona fide residence in a state, they may not be discriminated against solely based on the date of their arrival

Concur (Burger) would have decided based on Zobel using rational basis.  No need to address right to travel

Dissent (O’Connor) no direct restriction on freedom to move to NY or to establish residency and did not penalize the right to travel.  Heightened scrutiny under right to migrate or EP is inappropriate

i. Saenz v. Roe,  1999 p. 818 (experts thought Shapiro would be overturned)
· CA limits the max welfare benefits available to newly arrived residence.  If you have lived in state for fewer than 12 months then you are limited to the amount payable by the state of your prior residence.  Challenged on Shapiro and Zobel wants strict scrutiny right to travel
HELD: (Stevens)  violated P&I clause of 14th Am (not EP) because denying the same privileges as longer residents of the state.  

· Three different rights to travel
a. right to enter and leave a state.  Strong groundings but no specific test.  Not involved in this case
b. Art 4, §2 – right to freedom from discrimination while temporarily in another state.  “Substantial justification” needed.  Not involved in this case
c. P&I right both of US citizenship and citizenship of the state.  For those travelers who elect to become permanent residents, the right to be treated like other citizens of that state
· Standard of review—more categorical but no less strict than Shapiro. 
· CA argues that there is no real burden here.  Normal approach is to see if there is a significant burden
· Stevens disagrees—even if only incidental burden.  Doesn’t have to be a penalty.  (Hypo of someone moving from Iowa to CA with higher standard of living)
· 14th Am does not allow degrees of citizenship based on length of residence and no hierarchy of subclasses.  These are equally eligible citizens
· CA is trying to save money but could use less restrictive means on protected const. values like cutting welfare benefits across the board
· Relevance problem:  neither the duration of residence nor the identity of their prior states of residence has any relevance to their need for benefits
· Durational residency requirements in SS was approved by congress.  Congress may not authorize the states to violate the 14th am
Dissent (Rehnquist) right to travel isn’t really involved in this case. Right to travel and right to become citizens are different (Dienes thinks it may deter people from traveling)

· P&I isn’t involved here because we allow durational voting requirements.  Have to have intent to reside rather than just presence.  How else to prove intent to reside than duration requirement. This was upheld in divorce cases (Maj response portability argument.  This is not like tuition  where kids will leave.  Here cash is just going back to state)
· Rehnquist thinks portability is an unworkable concept.  Problem for Rehn: CA didn’t challenge that residents were good faith.  Leaves open question of whether durational requirements would be const. when there is an issue over good faith
· Wants to establish a presumption—shouldn’t be a case by case
Dissent (Thomas) Slaughterhouse was wrong.  P&I only applies to fundamental rights which was original intent.  Thinks demise of the P&I clause has contributed to the disarray of our 14th am jurisprudence.  Clause should displace rather than augment EP and DP.  Doesn’t want another tool for inventing new rights

Note: both sides declare victory.  Libs see this as same sex marriage personal rights.  Conservs see this as econ rights
IV.
FREEDOM OF EXPRESSION

Gitlow v. NY, 1925 p. 889
· First amendment explicitly protects freedom of speech and press only from being abridged by federal leg.  Ct holds that freedom of speech and of the press  are among the fundamental personal rights and liberties protected by DP clause of 14th Amend from impairment by the states
· Different Theories of 1st Am

i. Absolutism:  speech is fully protected

ii. Speech v. Conduct—Justice Black.  All speech is 100% protected but conduct or speech merged with conduct is essentially action and not protected

iii. certain categories are not part of 1st Am.  “freedom of speech”  rather than all speech.  certain categories are of such low value that any minimal value is so outweighed by the harm that the court says this is not protected.  Kiddie porn.  Unprotected speech gets only rational basis

iv. balancing analysis—Holmes says all about facts and circumstances.  Clear and Present Danger doctrine.  Balance need for security against values of 1st Am. 

v. Citizen Participant  Theory.  Political discussion is a duty more than a right. To make democratic gov’t function effectively.  1st Am is an absolute protection of all political speech.  But private speech is not protected under 1st Am because that’s not what 1st Am is about.  Meikeljohn and Bork.  Speech that incites illegal conduct is different that’s not political discussion right. Covers only speech that is conducive to democracy

· Problems:  what is public and what is private

vi. Marketplace of Ideas theory—see below

vii. Individual right model-- individual right model.  Benefit to individual rather than benefit to society.  Values of self-awareness and autonomy.  Speech allows us to exercise this autonomy.

viii. Hand’s Incitement Test  Holmes and Hand correspondence.  P. 898 n11  Hand says distinction between abstract advocacy and incitement.  Mailing of the newspaper called the Masses.  If stop short of urging to action then doesn’t justify sanctions for advocacy.  Abstract advocacy is protected.  See handout.  Is this different than C&PD doctrine?  Here if you advocate and no one listens then you can’t be punished under C&PD.  But under incitement test you could be punished.  Intent here incitement is enough. If there is no danger of harm then why can the gov’t punish this.  This arguably wasn’t speech that 1st Am was about.  Advocacy is not within freedom of speech this is similar to Bork.  Focus here is not on circumstances and context.  Here the focus is on the words.  What is being said  speech itself does it serve the values of 1st Am.

· Holmes said problem here is all language is incitement.  The Marc Antony problem—at no time does he urge Roman citizens to do anything but he’s riling them up and intended to do so.  Is he engaged in incitement?  Hard to identify.  Absolutist approach absolutely protected even though you say gov’t should be overthrown as long as you don’t incite the doing of anything

ix. Gravity of the Evil Test—see Dennis

x. Brandenburg test 
So we look to Original Intent
1. Levy:  freedom of speech refers to freedom from administrative censorship.   Publishing

2. could be punished under criminal law of sedition.  Congress 1798 Alien and Sedition Acts.   Thought fully consistent with freedom of speech.  Framers never intended broad freedom of speech guaranty.  Intended only narrow right

a. not until debate over this act did people talk more broadly

b. Prior restraint doctrine p. 930

3. P. 895 n5  1st Am supposed to introduce that people were free to criticize our gov’t and gov’t officials.  This was the true freedom of speech.  Idea that you could be punished for saying things against the gov’t is totally against this idea.


A.
Free Speech Doctrine

1. Regulating Advocacy:  The Clear and Present Danger Doctrine

a. The Origins—text, history and functions of freedom of expression—Abrams

· Schenck v. US 1919 p. 890—Schenk mailed leaflets to draft-age men stating that the draft was in violation of te 13th Am.  Court affirms convictions of Espionage act
· (Holmes) early outline for C&PD—a publication could be used to convict when the words used are used in such circumstances and are of such nature as to create a C&PD that they will bring about the substantive evils that Congress has a right to prevent.  It is a question of proximity and degree.
· What may be protected during times of peace may not be protected in times of war
· The most stringent protection of free speech would not protect a man in falsely shouting fire in a theatre and causing a panic
· Note:  Old rule if natural and probable consequences of the speech was to produce illegal conduct or cause harm then it was appropriate for gov’t to regulate.  Fear of causing harm to gov’t.  Holmes C&PD was rejection of natural and probable consequences approach

· Abrams v. US 1919 p. 891

· Pamphlet argues against forces that were sent to Russia to encounter Bolsheviks.  Under Espionage act, urging curtailment of production of war materials is illegal

HELD:  affirms conviction citing Shenck

· Note:  we are only given Holmes’ dissent (wrote Schenck)

· Marketplace of ideas theory.  The best test of truth is the power of the thought to get itself accepted in the competition of the market (Note: Barron attacks this b/c of current monopoly of marketplace wants gov’t regulation to allow for freedom.  Problem #2 truth is unattainable, unrealistic that people will act rationally—remember Nazis)

· Only publication of this leaflet without more wasn’t going to hurt the gov’t.  Must be present of immediate evil

· What if instead Abrams intent to obstruct (they prove that he had intent) and act (advocated) and bad tendency?  Then Holmes maybe says intent is enough***  you can punish him if you prove intent and a bad tendency to cause.  This is in his opinion but later he seems to contradict this

a. “it is only the present danger of immediate evil or an intent to bring it about that warrants Congress in setting a limit to the expression of opinion”

b. only a emergency that makes it immediately dangerous.  Imminent threaten immediate and no time for debate.  This kind of contradicts his earlier intent and bad tendency approach.  this is beginning of C&PD 

· Compare this with Gitlow p. 901

· very different.  A single revolutionary spark may kindle a fire that may burst into a sweeping and destructive conflagration.  Very different from Holmes

· immediate danger is none the less real and substantial because the effect of a given utterance cannot be accurately foreseen.

· Attacks on C&PD test—then we cut off expression as soon as it comes close to being effective which allows only abstract or innocuous expression

· Gitlow v. NY, 1925 p. 901.  Overthrow of gov’t by force of violence.  Convicted of the anarchy law.  

HELD (Sanford)  it’s const. This law is different from previous cases.  Previous cases we were dealing with speech neutral laws and question was can speech be used to convict people when they hadn’t engaged in actual actions of espionage etc.  

· here the leg. itself has said that this speech is dangerous to general welfare Every presumption to be given to leg.  Very deferential here.  Leg. doesn’t have to wait for the actual conflagration.  Can get speech in its incipiency in order to prevent the harm.  Only where the statutue is arbitrary and unreasonable use of state police power that it violates freedom of expression

· when leg. says it’s dangerous then D can’t try to argue it’s not imminent.  if the words fall within statute then law is const. as applied.

· Immediate danger is none the less real and substantial because the effect of a given utterance cannot be accurately foreseen.  Can’t wait until the utterances lead to actual disturbances of the public peace

· C&PD doesn’t apply here because the leg itself has determined the danger of utterances of a specified character

Dissent: (Holmes and Brandeis) would apply C&PD.  At best the publication seeks to produce uprising as some indefinite time in the future nor is there any indication of likelihood of success of overthrow of gov’t so unconst. As applied

· the leg declaration regarding the need for legislating creates merely a rebuttable presumption that these conditions have been satisfied

· every idea is an incitement. Only difference between expression of an opinion and incitement is the speaker’s enthusiasm for the result

· if publication was attempt to induce uprising against gov’t at once then different case

b. Developing the doctrine – whitney

· Whitney v. CA 1927 p. 903  Criminal Syndicalism.  Law directed at speech itself.  Leg. has decided that this speech is sufficiently dangerous that it should be suppressed.

· P is convicted.  She challenges the application of the law to her.

Concur (Holmes and Brandeis) concur here.  This is speech based law just like the one in Gitlow.  

· 
Legislation at best only creates an assumption but it’s still up to the court to decide whether the speech violates the statute.  Merely rebuttable presumption.  Courts determining the dangerousness of the situation. (Bork attacks this)

· 
Should D be able to raise the defense of the dangerousness of the situation (whether C&PD) or can the leg close this off when they suppress this speech?  Sanford in Gitlow said only if it’s totally unreasonable should it be overruled by the court.  Whether it’s const on its face or whether as applied when the language falls under the statute then that’s closed to the court.

· 
Test for suppression of free speech

· There must be reasonable ground to fear that serious evil will result if free speech is practiced

· Reasonable ground to believe that the danger apprehended is imminent

· Reasonable ground to believe that the evil prevented is a serious one—fact that speech is likely to result in some violence or destruction of property not enough.  Must be probability of serious injury to the state

· 
Advocacy of violence not enough unless  immediately likely.  Before gov’t is justified in suppressing speech because of what is being said.  “ It is so imminent that it may befall before there is opportunity for full discussion”

· 
to support a finding of C&PD it must be shown either that the immediate serious violence was to be expected or was advocated, or that the past conduct furnished reason to believe that such advocacy was then contemplated

· 
Note:  this formulation yields a greater measure of protection to free expression than Schenck—now used not merely as an evidentiary standard but as a test for judging the validity of a law even where the legislature had determined the speech in question to be dangerous

· Dennis v. US, 1951 p. 907—Plurality Vinson upheld Smith act declares that the formulation of the danger test was the same as Whitney.  Placed heavy emphasis on need for gov’t to respond to communist threat.  Gov’t could move against the conspiracy or attempt even though the attempt was obviously doomed at the outset.  Probability of success could not be the criterion and imminence could not be the measure of gov’t power. 
· Gravity of the Evil Test: Adopts Hand’s test from the app court below:  in each case courts must ask whether the gravity of the evil, discounted by its improbability, justifies such invasion of free speech as is necessary to avoid the danger.  Takes time out of the equation (like Sanford)
· Yates v. US, 1957 – mitigates Dennis.  Sounds like Brandeis in Whitney.  Interprets statute to proscribe advocacy of action rather than advocacy of abstract ideas.  No mention of imminence or probability of success
c. The modern doctrine

· Brandenburg v. Ohio, p. 917 1969
· KKK leader. “if gov’t continues to suppress the white man we might need to take revenge”
HELD:  (per curiam) law is unconst. on its face and as applied because it punishes mere advocacy Overrules Whitney

· Brandenburg test:  only where such advocacy is directed to produce imminent lawless action or is likely to produce imminent lawless action

· Only has to be substantially overbroad so it arbitrarily reaches both protected and unprotected speech—if here then it is facially unconst.

· Experts debate on the meaning of this test:

a. Some think it adopts incitement test which focuses on the nature of the speech in question.  Freedom of speech is absolutely protected, but speech which incites to the violent overthrow of gov’t is not 1st am speech

b. Others see merger of Holmes-Brandeis danger test (focuses on context in which speech occurs), with an incitement test.  In order to punish speech, the speaker must both use the language of action and the context must be sufficient to establish imminence and the probability of the occurrence of the serious substantive evil which the gov’t is seeking to prevent

· Intent + advocacy + C&P  can this be punished? Is this different from C&P?  they don’t mention C&P and they don’t cite to it.  They only cite cryptically to Dennis and Yates.  Dennis is the reformulation of C&P

· ***Mere advocacy versus incitement.  Language seems to require incitement.  Not merely C&P.  Something more than Holmes had required

Concur (Douglas) (Black also concurs because he hates C&PD)

· Doesn’t think C&P should be the test.  He thinks all freedom of speech is fully protected and C&P danger said some freedom of speech is not.  Rare exception of  yelling fire in crowded theater where speech is brigaded with action.  Here act and speech is inseparable and a prosecution can be launched for the overt acts actually caused.  Apart from rare instances of that kind, speech is immune from prosecution

· I concur on understanding that the court is not adopting the C&P doctrine.  

NOTES:  what about intent + advocacy of incitement but no danger. Is it punishable here?

· Note 1 p. 919 says it’s a union of incitement test and C&PD. You need C&PD and you need incitement.  You need more than abstract advocacy—lawless speech is added to the equation

· Rice v. Paladin Enterprises 4th Cir  p. 920 1998 book provides how to manual  for hit man.  Guy uses it to kill woman, her son, and son’s nurse.  Court upholds conviction of publisher because the 1st am is generally inapplicable to charges of aiding and abetting.  Not clear whether court is relying on the speech-act concept or on the precept that only abstract advocacy of unlawful conduct is protected

· Hess v. Indiana 1973 p. 922 antiwar demonstrator says “we’ll take the fucking streets later”  Court says nothing more than advocacy of illegal action at some indefinite future time.  Invokes the Brandenburg test

2. The Structure of Speech Regulation

1. Content based regulation:  kiddie porn etc.  Regulated because of the harm that flows from the message.  Whenever gov’t regulates b/c of the content, it is presumptively unconst. Under the first am.  When content based, gov’t must show it falls into one of the listed categories of low value speech, OR it must satisfy strict scrutiny

· Danger/incitement

· Fighting words

· Obscenity

· Kiddie porn

· Commercial speech

· defamation

2.Content Neutral Regulation (see handout)

· Time  place or manner content neutral regulation 2 standards

1. Intermediate Review narrowly tailored

2. O’Brien standards

· Courts have held that there is no difference between these two standard.  

· Law must effectively and directly further the important gov’t interest.

· Must be unrelated to the suppression of free expression

· Must be incidental restriction on alleged  1st Am speech not greater than is essential

· What makes content based regs presumptively unconst.?

1. Liberty model:  liberty can’t be governed.  What we say or hear gov’t is substituting it’s own for us

2. marketplace theory:  absolute need for neutrality in marketplace by gov’t.  Otherwise censorship which is inconsistent with marketplace theory

3. Citizen participant model:  can’t be gov’t that decides what we hear we have to make that determination

Content based Test 


categories

Track 1



Strict scrutiny

1.
Viewpoint


(advocacy cases)

2.
Subject matter/Issue


(Mosley Boos Simon & Schuster)

Content Neutral

Track 2


City of renton, turner, city of ladue

intermediate review

a. Content-based and content neutral regulation

· Police Dept v. Mosely, 1972 p. 923—
· Prohibition against picketing in front of school except for labor picketing.  Picketing is protected conduct under 1st am.  Considered part of first am speech

HELD:  (Marshall) unconst. on its face

· Gov’t may not allow forum to those viewpoints it finds acceptable and deny forum to those with whom it disagrees.  Viewpoint discrimination.  

· Once a forum is opened up to assembly or speaking by some groups, gov’t may not prohibit others from assembling or speaking on the basis of what they intend to say.  Selective exclusion from a public forum may not be based on content alone

· City came back and said it’s content neutral because we don’t care what they’re picketing about— (response: all peaceful picketing is equally disruptive and you gave exception for labor))

· Court responds that it can be viewpoint or subject matter discrimination. This  subject matter discrimination is still a form of content based discrimination (see handout).  

· Fundamental rights EP is the basis of the decision.  Test:  significant burden on fundamental right so applies strict scrutiny and says it violates EP

· when gov’t uses content based regulation, the gov’t must establish that the speech falls into a category of unprotected or low value speech, or the regulation is presumptively unconst.
· Renton v. Playtime Theatres, Inc. 1986 p. 925
HELD: (Rehnquist) upheld city ordinance prohibiting adult motion picture from 1000 ft of parks, schools, etc

· Treated adult theatres differently from others but interest was zoning

· regulation justified on grounds unrelated to the speech. 

· Secondary effects of theatres in surrounding community like crime, property values Crime, urban ills, property values.  Effect is to curb secondary effects and gov’t can regulate

· Says content-neutral time, place and manner regulation, so Intermediate scrutiny

· Designed to serve substantial gov’t interest and allows for reasonable alternatives

· Boos v. Berry, 1988 p. 925
· Foreign embassies.  Law that can’t have signs that bring foreign gov’t into public odium

· Court agrees not viewpoint based but still content based b/c it is all displays critical of foreign gov’t

· Rejects secondary effects—listeners’ reactions to the speech are not the secondary effects we meant

· It’s still content based so uses SS and law fails

· Simon & Schuster v. Members of NY state crime victims board, 1991 p. 926
· Son of sam publishing—forces publishers to give book proceeds to victim

HELD:  directed at works only of specified content (Crime) again uses SS.  Even though it’s a fundamental gov’t interest it is not narrowly tailored. raises specter that gov’t may effectively drive certain viewpoints from marketplace.  Use strict scrutiny as a smoking out

· City of Ladue v. Gilleo, 1994 p. 926
· Unconst to have ordinance that prohibits homeowners from displaying signs except residence identification for sale and safety hazards.  Also allowed church signs schools.  Purpose: avoid visual clutter, privacy and ambience, safety and traffic hazards

· Not sufficiently compelling to support a content-based restriction

· Also protest of Persian Gulf war is absolutely pivotal speech

· Turner Broadcasting Systems v. FCC 1994 p. 927
· Federal law requires that cable TV devote portion of channels to local broadcast.  Held that this is content-neutral

· Purpose:  preserve free access to free TV programming 

· Incidental burden on speech—use intermediate scrutiny

· Majority says they are content neutral regulations.  Burden but is without regard to the content of the speech.  Uses O’Brien intermediate review

· Purpose wasn’t to favor broadcasting of specific subject matter.  Just for people who don’t have cable to be able to have programming.  Americans should have access to information

Dissenters:  content based—even though praiseworthy it is a specific type of programming

· Hill v. Colorado, 2000 p. 928
· law unlawful for person within 100 ft of abortion clinic to approach another person to pass a leaflet.   

· Majority says content neutral.

· City of Los Angeles v. Alameda Books p. 19

TC used strict scrutiny.  App. Ct. used intermediate scrutiny

· No majority opinion

· Plurality applies intermediate review.  City of Renton is controlling

· Kennedy concurs—city shouldn’t be foreclosed by summary judgment but he’s more demanding than plurality.  Intermediate review is appropriate for this case even though this is really content based.  City must show 1) law has purpose and effect of suppressing secondary effects (really about crime control) and 2) law will leave quality and accessibility of speech substantially intact

· Republican Party of Minnesota v. White p. 21

· Judge candidates can’t announce their position on disputed legal issues.  “announce clause”

· Not limited to pledge or promise provisions.  These are very common

· Different interpretations on this.  DC says only issue likely to come before the court.  Summary judgment against challenge



HELD: (Scalia)  Sees impact of canon on what judges can talk about

· 5 to 4 reverses—announce clause violates the first amendment

· State interests:  impartiality of judges and appearance of judicial impartiality

· apply strict scrutiny.  Content based.  This is subject matter not viewpoint.  Political speech at the core of the 1st am.  Speech about elections.  Hierarchical notion circles of protection Electoral speech at core of first amendment

1. Not narrowly tailored and not necessary.  Judges view on legal issues not compelling interest.  It’s natural to have views

2. appearance—not a legitimate interest.  Judges have views about issues and this is desirable why be a judge if you don’t have views

3. third meaning of impartiality.  Openmindedness—law is grossly underinclusive to that end

· Scalia says it’s grossly underinclusive.  Once you’re a judge you can make these announcements which can haunt you.  Also statements before you run can haunt you.  Underinclusive if this is the purpose

· p. 23-24 why is rule not narrowly tailored.  It is not tailored at all.  Impartiality between parties rather than between issues.  Dissent says certain parties are identified with certain issues

· state is really arguing impartiality in openmindedness.  Previous statements will come to haunt judge because he will be up for election again.  Scalia responds this isn’t the real purpose.  Statements made during campaigns are minimal

Concur (Kennedy) concurs doesn’t favor strict scrutiny.  Thinks invalid unless falls into a categorical exclusion. Says this is content based and doesn’t fall into a category of exceptions so it’s unconst. Absolutist approach.  Thinks strict scrutiny is balancing.  

Concur (O’Connor) Problems of elections of judges generally

Dissent (Ginsberg) liberals are dissenting.  Make distinction between judicial elections and regular elections.  Being a candidate for political office is fundamentally different than judge.  You don’t have to have popular election of judges

· Watchtower Bible and Tract Society v. Village of Stratton

Holding: (Stevens) violates the 1st Am.  Standard of Review—court says unnecessary to determine standard of review.  He’s a balancer.

Is there a difference?

· Not really you could rewrite the opinion using intermediate review.  Intermediate review is a balancing analysis.  

· Why does law fail?  not tailored to village’s stated interests

1. interest of preventing fraud may apply to commercial transactions and solicitation of funds, but not to religion, politicals, or unpopular causes

2. interest of preventing crime.  unlikely that permits will deter crime.  Criminals could ask to use telephone or some activity not under ordinance. Village did not assert this interest in lower court.  No evid. Of door to door crime problem

3. Privacy--other alternatives:  person may post no solicitation signs or refuse to engage in conversation—that is enough protection. annoyance is same whether visitor has permit or not

What is really driving Stevens?  History.  Anonymity—disclosure in door to door canvassing—harassment, ostracism.  Greater danger of harassment if you have to identify yourself before on a form.  Importance on this type of speech—the little people—group that depends on door to door don’t have other alternatives to getting their message across.  Poor man’s media.  

1. precedent:  court has rejected restrictions on door to door canvassing by Jehovah Witnesses.  they provide backdrop.  

a. hand distribution of religious ideas is established.  Importance of door to door canvassing for dissemination of ideas

b. Jehovah witnesses cases not about them alone—also about the poor little people who can only go door to door.  

2. Breadth

a. anonymity precedent  (prevent retaliation or ostracism or privacy)

i. having to register surrenders that.  having to reveal allegiance to group at the door not enough to overturn anonymity interests.  will preclude people from canvassing for unpopular causes (may be justified with ballot-initiative or preventing fraudulent commercial transactions) but this sweeps beyond these two interests

b. permit is prior condition on speech—burden on speech of patriotic or religious views.  People’s religious scruples may prevent them from applying for license. Also would deter spontaneous speech

Dissent (Rehnquists) says this is a case for intermediate review.  TC and MC said it’s intermediate review Precedent:  canvassers may lessen enjoyment of home and burglars use it to scope out home

· Sees canvassing as big crime risk. Says not banning the canvassing because no mayorial discretion

· Says this ordinance is narrowly drawn

· not clear what test the maj requires. does intermediate scrutiny analysis—content neutral—just manner regulation

· Maj is implying that private property warrants greater scrutiny than public  (cites Thomas).  Should be less protection to canvassers in private property

· Right to be left alone

· Noncommercial distinction is stupid.  These canvassers can commit crimes

· Narrowly tailored—applies to everyone who canvasses door to door.  Makes content-neutral a vice here

· Annoyance—permit requirement results in fewer uninvited knocks, easier for authorities to track down

· Deters and detects crime (precedent)  Also Zantrop example.

· Doesn’t have to be a foolproof method of preventing crime.   Intermediate scrutiny –some deterrence is enough

· Ample alternative—can speak in public, mail or telephone

Concur (Breyer)—crime is a weak argument and that this was never argued.  This is heightened scrutiny so we look at what actual purpose is. Assumes this is intermediate scrutiny—court expects gov’t to give real reason for passing ordinance.  If that were important purpose they would have said so.  Only evidence provided is anecdotal and supposition

Concur (Scalia) Lawful licensing requirement not rendered invalid because some people will choose for religious reasons to forgo speech

· Converts invalid free exercise to valid free speech  (exempts everyone thanks to Jehovah’s Witnesses).  Fairy tale patriotic citizens

· Not all permit systems are unconst.  Thomas v. Chicago Park p. 47.  Have to get a permit to speak in public park.  Content neutral permit system is upheld.  So very little danger of content based censorship.  On its face this is content neutral time place manner.  Intermediate scrutiny.  Even though officials have some discretion it still satisfies intermediate review to preserve and coordinate multiple uses of public forum and get compensation for damage from protests

3. Fighting Words and Offensive Speech

a. 
Chaplinsky v. New Hampshire 1942

· Denounces religion as a racket.  Crowd is getting restless.  Marshall warns him and he calls the marshall a fascist

· Ordinance any offensive or derisive word. he’s convicted.

· New Hampshire courts gloss on this broad ordinance 

HELD:  (Harlan) SC as construed the ordinance is const.   now limited to fighting words

· No SS even though content based

· Two concepts:

a. Fighting words:  what men of common intelligence would understand to be words likely to cause an average addressee to fight

b. “there are certain well defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any const. problem.  These include the lewd and obscene, the profane, the libelous, and the insulting or fighting words—those by which their very utterance are of such slight social value as a step to truth that any benefit that may be derived from them is clearly out weighed by the social interest in order and morality”

· Why no const. problem?  Such slight social value that any benefit is outweighed by social interest in order and morality.  Don’t assist the citizen critic or further democratic values  Don’t serve the values of the 1st.  Therefore only use rationality review

· What would cause people of common intelligence.  Not judged by circumstances but based on abstract words

b. Cohen v. CA, 1971 p. 958
· Wears jacket fuck the draft to courthouse in opposition to Vietnam War. Convicted on disturbing the peace with offensive conduct (very broad)
· State court gave it a savings construction—offensive conduct means behavior which has a tendency to provoke others to acts of violence or to in turn disturb the peace—said it was reasonably foreseeable that the conduct would cause violence
HELD: (Harlan)  reverses the conviction.  Rejects the proposition that the court could excise, as offensive conduct, particularly scurrilous expression from the public discourse.  

· Maj says this is speech and doesn’t fall under O’Brien.  He’s being punished not for wearing the jacket but for what is being said on the jacket
· Cites Yates-no showing of intent to incite violence
· Fuck the draft isn’t obscenity b/c the draft isn’t erotic.  
· Not time, place, manner
· There’s no captive audience here—not directed at specific person.  Test here is reasonable not facts and circumstances.  Otherwise begins to look like C&PD.  Fighting words focuses on the words, not the context
· Great danger in gov’t selecting certain expression and placing it off-limits—one man’s vulgarity is another man’s lyric
· Responses to keeping out offensive speech
1. Speech often serves an emotive, non-cognitive value.  In prohibiting a certain manner of expression, there was a great danger that the ideas themselves would be suppressed
2. value of discord and disorder brings tolerance
3. inherently boundless—slippery slope
c. What about when crowd is getting Hostile?  Feiner v. NY, 1951 p. 967  SC upholds conviction.  Feiner went beyond argument and was seeking to provoke.  Speaker arrested when he refuses to shut up.  Old case—not clear if still good law (Skokie)
d. Skokie cases p. 963  says swastikas are not fighting words.  Rejects hostile audience argument because citizens are forewarned and don’t have to see them
4. Expressive Conduct

1. Speech?

2. tracking—content based or content neutral

3. if content based, track 1

a. categorical analysis (RAV)

b. strict scrutiny

4. if content-neutral, Track 2 Intermediate review (O’Brien)

Two questions to ask 

1.  Is it speech?  Expressive conduct? That will implicate 1st Am

2.  is the statute that burdens it const?

2 ways that conduct can bring in 1st  Amend

1. method to express—picketing signs, canvassing.  Conduct as means of communicating

2. symbolic speech—conduct can be the speech itself.  Swastika, cross burning.  Symbolism can show the depth of our meaning.  Shortcut from mind to mind.  Poor man’s printing press.  Also setting yourself on fire.  Harlan—emotive value in Cohen
but not all conduct is protected by 1st Am.

a. RAV v. City of St. Paul p. 968 1992
· Burn a cross on property of black family

· Violation of St. Paul Bias-Motivated crime ordinance.  “whoever places on public or private property a symbol, object, appellation, characterization or graffiti, including, but not limited to, a burning cross or Nazi swastika, which one knows or has reasonable grounds to know arouses anger, alarm, or resentment in others on the basis of race, color, creed, religion, or gender commits disorderly conduct and shall be guilty of a misdemeanor”

· D argues law is substantially overbroad and vague (look at handout).  Arguing facially broad.  LC says facially unconst.  Minn. SC saves the law by a narrowing construction.  Says this is the same fighting words as Chaplinsky.  Satisfies strict scrutiny narrowly tailored to protect community to bias motivated threats, public safety

· Ct reverses 9-0 but Dienes says it’s really 5 to 4 court is sharply split

HELD:  (Scalia)—court is bound by state’s narrowing construction, but law is unconst. on its face

· D said that court should modify Chaplinsky to only those that breach the peace and not those that themselves inflict harm.  Minn. Law covers all fighting words so argues that it would be substantially overbroad

· Ct says its unnecessary to decide that issue (fighting words narrowed)  Law is still facially unconst. even as defined in Chaplinsky because it discriminates on the basis of the subject of the speech.  Why?

· Minn. Interpretation creates a subcategory that is content based.  Content based discrim within category of fighting words and so only some fighting words are being punished. Bias against gays or politics are not proscribed under this law.  All fighting words can be punished but a subset of fighting words which is punished because of the viewpoint they express cannot be.

· ALTERNATIVES  available: proscribe all fighting words

· Chaplinsky doesn’t mean that this speech is outside of 1st Am, only that it is low value.  P. 969  These categories have both a proscribable type of content and an expressive component.  Expressive component is still protected by 1st.  Sometimes fighting words are very expressive p. 970 still protected speech

Concur (White) p. 975 

1. maj analysis undermines the CATEGORICAL approach.  Bad whether it is done by category or not.  This is bad and harmful speech and we’ve regularly allowed gov’t to regulate.  Content of the subset is by definition worthless and undeserving of const. protection.

2. undermines STRICT SCRUTINY because here invalid because it does not regulate enough speech.  Robs SS of its utility

· Scalia p. 972 when content discrim does not involve viewpoint discrim then we shouldn’t treat this as presumptively unconst.  but here we have content discrim so strict scrutiny applies.  

· p. 974 Problem.  MinnSC says it satisfies strict scrutiny.  Scalia says this is not a necessary means to protect these groups is available.  You can ban all fighting words.  Content neutral alternative available

· white responds harshly p. 977 renunciation of strict scrutiny.  Only way to be narrowly tailored is to ban all speech and this goes against very point of strict scrutiny

· Scalia says sometimes underinclusive laws held const.

· White provides normal analysis –this is facially unconst and substantially overbroad.  Anger and resentment is caused by speech. Cohen this type of speech is fully protected 1st Am.  This would have undermined second branch of Chaplinsky

· Dienes thinks both guys make a good point

NOTE:  p. 971 Scalia introduces exceptions to this principle.    When there is no danger of viewpoint discrim then it should not be presumptively unconst. 

1. p. 971 the very reason we proscribe is the basis of content discrim then it is neutral factor.  E.g., obscenity that is most offensive.  Particular form of more extreme obscenity so gov’t can reg

· direct threats against Pres. Dicta (true threats are outside of 1st Am)  Cleburne Hardware and Watts (political hyperbole).  If it is a true threat then you can punish Watts b/c this isn’t protected by 1st Am.  Would a reasonable person interpret this to mean a Serious expression to inflict bodily harm then it is a true threat.  More particularized and compelling reason that offensive words can in some instances can be punished.

· Why?  Special force when applied to person of President.  So this is neutral factor no real danger of viewpoint discrim and not presumptively unconst.

· White responds that the exception swallows the rule and applies to the St. Paul ordinance.  These groups have been exposed to very great danger.  

· Scalia responds p. 973 rejects that first exception is applicable to St. Paul ordinance.  They haven’t signaled out a special form of fighting words and so it creates danger of viewpoint discrim.  

· White responds on p. 979  this is not just about form.  This is especially harmful class of speech. The very insult is what makes fighting words proscribable.  This case is permissible under Scalia’s exception

2. SECONDARY EFFECTS  p. 972 City of Renton.  Subclass. Isn’t really content based.  It is really content neutral because Gov’t is regulating because of the secondary effects.  Permitting obscene live performances except having minors.  Title VII—does this violate 1st Am?  He says this is really sexual discrimination that gov’t is concerned with, not the speech.  The speech is incidental (Renton)  Gov’t objective is to prevent discrim and incidentally it burdens discrim but not presumptively unconst.

· White thinks that’s true of St. Paul ordinance.  Same analysis

· Scalia says when gov’t regulates because speech produces psychic harm of hearing it then this is direct effect and not secondary effect (Boos)

· White p. 980 says that’s true of Title VII.  Direct effect of the speech and not just incidental

Concur (Stevens) p. 981 he attacks content based analysis. Making this presumptively invalid is wrong because it happens all the time.  There are hierarchies of protected speech.  Attacks categorical analysis—masks the balancing that is going on.  Can’t get away from balancing and false sense of objectivity

· Court does not reach issue of const. as applied does cross burning involve fighting words

· Wisconsin v. Mitchell p. 985  Hate crimes.  Got more years in jail because he picked on race.SC says motivation is relevant and doesn’t make it unconst.

Problems after R.A.V.=hate speech.  Argument that hate speech doesn’t invite discussion but produces demeaning silence on part of victims.  Hate speech is a subset of fighting words and so under RAV such proscription would likely be held unconst..  Even if racist speech as a broad category were proscribed, such regulation would likely fall afoul of Cohen that offensive speech may not be proscribed simply on the ground of its offensiveness

b. Is it speech?  Expressive conduct?

US v. O’Brien, 1968 p. 988—criminal penalties for knowingly destroying your draft card.  He knew he was violating it and says he’s expressing his opposition to the war. He attacks facially and as applied

1. Facial challenge:  Court’s response statute is facially neutral.  Not aimed at speech.  Doesn’t say burning specifically is illegal.  O’Brien says the purpose of the statute was to prevent this expression.  Leg history

· Court answers—not a basis for declaring unconst. p. 990  --court will not go into deeper motives of Congressmen—will not strike down an otherwise const statute on the basis of an alleged illicit leg motive

2. says unconst as applied to him.  He was engaged in symbolic speech and intending to communicate opp to war and draft and this is protected

· Court responds:  Mere intent to communicate symbolic speech is not always enough when you look at utilitarian values

· Look to see if predominately about speech or predominantly about conduct (Emerson) but Ely says draft card burning is equally both.  Pure subjective conclusion

· Spence v. Washington p. 1000  attaches peace symbol to American flag and he’s convicted. Court decides this was symbolic speech.  

· Two part test.  

1. 1st there an intent to communicate a particularized message.  

2. Second, given the circumstances, is it probable that this message would be understood by the audience

· O’Brien court rejects intent alone as being sufficient.  Even assuming that speech is implicated  for purposes analysis.  So court avoids the issue.  Assuming that speech is involved then what standard of review will apply?  P. 989 when they are combined then gov’t has important interest in regulating conduct then it would be const. Tracking idea:  is it content based or is it content neutral?  Admittedly regulating the conduct may have some incidental burden on the speech but we don’t get as stringent standard of review.  Sounds like city of Renton case

· O’Brien test.  

1. Is the gov’t interest unrelated to the suppression of free expression? (tracking, content based or content neutral)

· Is it related to the message?  Gov’t must be regulating b/c of conduct for the O’Brien test to come into play.  Here gov’t interest is limited to noncommunicative aspect so O’Brien test will be applied.  Facially content neutral.  All destruction not merely expressive destruction.  Not merely a pretext.  Any regulation of speech is incidental.  (Note:  if you find it’s related then you go to track one test content based)

2. If it furthers a substantial or important gov’t interest (intermediate) Yes.  If yes then gov’t does not have to use less restrictive means

3. Means:  and if incidental restriction on alleged 1st Am is no greater than necessary (narrowly tailored)

· Incidental burden is no greater than necessary.  Substantially furthers the interest.  Law specifically protects the interest in selective service

· Is this a less restrictive means test?  (No less onerous alternative)  NO.  sounds like it but the way it is applied is different.  There was already a law that said you had to possess a card which would have been the less restrictive means

4. Also is there alternative fora available?  See chart

c. Texas v. Johnson 1989 p. 993

· demonstrators at RNC burns an American flag.  Convicted for desecrating a venerated object.  Treating the flag in a way the actor knows will offend someone who sees him

· MC says law is unconst. as applied to Johnson’s conduct

· SC affirms 5 to 4 Makeup of court.  Scalia, Kennedy, Brennan, Marshall, Blackmun all join together

1. Expressive conduct?  TX concedes it is expressive speech.  Ct cites Spence test.  Intentionally communicative and capable of being understood as communicative

2. Whether state regulation is related to conduct or to expression (tracking)

a. 
If content neutral intermediate review O’Brien

b. Otherwise more demanding standard strict scrutiny

c. 
Or categorical (RAV)

· Speech and conduct is mixed here.   Have to look at reasons why gov’t is regulating. State interests here: 2) preserving the flag as symbol of national unity. 

1. Preventing Breach of peace. State can regulate speech that incites imminent lawless action.  No imminent threat of disorder here.  Also again rejects hostile crowd argument and upholds Brandenburg.

· Also not fighting words.  No reasonable onlooker could view this as direct personal insult.  Fighting words was formed on one on one it has merged a little but is supposed to be separate

· State can still act to prevent imminent lawless action under Brandenburg

2. Second theory preserve the flag as symbol of nation and national unity.  These concerns blossom only when someone is sending a message and so we are outside O’Brien.  Track one applies.  TX is punishing core 1st am speech—expression of dissatisfaction with gov’t.  TX isn’t trying to prevent physical integrity of flag in all circumstances like burning an old flag.  Statute says when it causes serious offense then it’s content based.

· So track one content based.  Boos v. Berry

· Track 1.  TX says compelling gov’t interest.  Court says It is not the state ends but the means it uses.  State can’t punish burning of flag as political protest.  Gov’t may not prohibit the expression of an idea simply because society finds the idea itself offensive or disagreeable

Dissent p. 998—Chaplinsky argument.  Says burning of flag is itself a category of speech.  Flag is not just another symbol but is special category.  Burning a flag is not essential there are other ways to express this.  Using fighting words—tendency to incite  (stevens and Rehnquist)

· Court responds flag is like many  other symbols.  

After TX v. Johnson.  Congress passes new statute which doesn’t allow any flag burning.  But in Heightner court strikes down again.  Gov’t purpose still related to speech.
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