I. Historic Perspective

a. Original Constitution

i. Natural Rights

1. If the gov’t exercises one of its delegated powers or the states exercise their reserved powers, some express or implied constitutional, statutory, or common law limitation must be found if the gov’t action is to be successfully challenged

2. Calder v. Bull (1798) – ex post facto provision of Constitution applies only to criminal, not civil law

a. J. Chase: “I cannot subscribe to the omnipotence of a State Legislature, or that it is absolute and without control; although its authority should not be expressly restrained by the Const., or fundamental law, of the State.”

b. J. Iredell: rejected the power of a court, in the absence of any const’l restraints, to declare the law void

3. Fletcher v. Peck (1810) - Corrupt leg. gives land grant for cheap to company who sells to bona fide purchasers.  Subsequent leg. passes law repealing sale

a. J. Marshall - “[T]he state of Georgia was restrained, either by general principles which are common to all our free institutions, or by the particular provisions of the const. of the United States, from passing a law whereby the estate of the plaintiff in the premises so purchased could be const’lly and legally impaired and rendered null and void.”

b. Property as a natural right (see Wynehamer)

ii. Express Rights

1. Art. I, § 9 – prohibits suspension of the writ of habeas corpus except in cases of rebellion or invasion & prohibits ex post facto laws

2. Art. I, § 10 – prohibits state law that impairs obligation of contracts & prohibits ex post fact laws

3. Art. III, § 2 – guarantees trial by jury in criminal cases except impeachment

4. Art. III, § 3 – requirements for conviction of treason 

5. Art. IV, § 2 – guarantees each state’s citizen privileges and immunities in other states

6. Art. VI, § 3 – prohibits use of religious test as a qualification for public office

7. Federal government only given enumerated powers

b. Bill of Rights

i. 5th Amendment Due Process

1. Wynehamer v. People (NY 1856) - Law forbid sale and storage of liquor

a. Judge Comstock – “There are some absolute private rights beyond majority reach, and among these the constitution places the rights of property.”

2. Scott v. Stanford (1857)

a. Chief Justice Tanney – “Powers over person and property are not only not granted to Congress, but are in express terms denied, and they are forbidden to exercise them.”

ii. Barron v. Baltimore (1833) - Bill of Rights are applicable only to the Federal government, not the states

1. Constitution was created by people of the United States, each state has it’s own constitution

2. Amendments were created against apprehended encroachments of the general government, not local government

iii. Most guarantees of the Bill of Rights apply to the states as part of the “liberty” protected by the 14th Amendment Due Process Clause

c. Civil War Amendments

i. 13th Amendment (1865)

1. § 1 – Slavery and involuntary servitude

a. Narrow construed to limit formal bondage and forced labor

2. § 2 – Enforcement Clause

a. 1866 Civil Rights Act

i. Aimed at racial discrimination

ii. Can congress legislate against private racial discrimination?

1. No, not according to Civil Rights Cases
iii. Still applicable through 42 USC § 1981, 1982

1. Allowed through enforcement against badges of slavery

ii. 14th Amendment (1868)

1. § 1 

a. U.S. Citizenship

i. Slaughter-house Cases (1873) - § 1 overrules Dred Scott and declares that persons may be citizens of the U.S. without regard to their citizenship of a particular state

b. No state shall deny the privileges and immunities of citizens of the U.S.

c. States shall not deprive any person of life, liberty, or property without due process or of equal protection of the laws

i. Plessy v. Ferguson (1896) – separate but equal

2. § 5 – Enforcement Clause

iii. 15th Amendment (1870)

1. § 1 – prohibits denial of the franchise because of race or previous condition of servitude

a. Applies to both federal government and the states

b. Does not establish a general right to vote

2. § 2 – Enforcement Clause

d. Privileges and Immunities Clause

i. Sole function of P&I Clause of 14th Amend. is to protect rights secured to individuals in their relationship to the federal gov’t

1. Petition Congress

2. Peaceably assemble

3. Use the Writ of Habeas Corpus

4. Use the navigable waters of the U.S.

5. Right to interstate travel

6. Claim the rights secured by the 13th and 15th Amends.

7. Right to vote in federal elections

ii. Slaughterhouse Cases (1873)
1. Privileges and Immunities Clause of 14th Amendment did not make Bill of Rights applicable to the states

2. Art. 4, § 2 is about the fundamental rights that attach to state citizenship (narrow view)

a. “Protection by the government, with the right to acquire and possess property of every kind, and to pursue and obtain happiness and safety, subject, nevertheless, to such restraints as the government may prescribe for the general good of the whole.”

b. To attach rights to federal citizenship would grant too much power to Congress

i. Federal rights are those that relate to federal citizenship or federal in nature (see above)

3. Dissent

a. J. Field (fundamental rights approach)

i. Amendment took rights of all citizens and put them under protection of the national government

1. Only takes rights found in Bill of Rights

b. J. Bradley

i. 14th Amend. embraces Bill of Rights and the original Constitution

iii. Recent Revival

1. Saenz v. Roe (1999) – CA law providing that families that move into the state and seek welfare benefits during the first year of residence are limited to the benefits payable by the State of the family’s prior residence violates the 14th Amendment P&I Clause

a. State may be able to seek to assure that a newly arrived traveler is maintaining a bona fide residence before providing state benefits

b. Also used Equal Protection Clause to challenge discrimination penalizing right to travel

e. Second Amendment

i. D.C. v. Heller (2008) – invalidating DC ban on handguns

1. Textual analysis

a. Operative Clause

i. “Right” attributed to “people” refers to individual rights, not collective rights in other parts of Constitution

ii. Bearing arms refers to being armed and ready for offensive or defensive action in case of conflict, not related to structured military organization

iii. Codified a pre-existing right, though not unlimited (like First Amendment)

b. Prefatory Clause

i. Militia refers to a body already in existence, individual people

1. Right of Congress to call forth, to organize as opposed to create

ii. Well regulated just means proper discipline and training

iii. “Security of a Free State” meant a free peoples or polity, not of each of the several States

c. Relationship between Prefatory and Operative Clauses

i. Prefatory clause is used to prevent elimination of the militia, not to modify operative clause and give the only reason why the right to bear arms was valued

2. Post Ratification Understanding

a. Post-ratification, Pre-Civil War case law, Post-Civil War legislation and Post-Civil War commentators all not individual right

3. Precedent

a. Second Amendment applies to Federal government

b. United States v. Miller (1939) notes that individuals have a right to keep and bear arms though only those weapons that have a reasonable relationship to the preservation or efficiency of a well regulated militia, not that it was applicable only to militia/military members

4. Limits

a. Can prohibit possession by felons or mentally ill, in places such as schools, or laws imposing conditions on commercial sale

i. Concept of militia is only that able-bodied citizens would bring the sort of lawful weapon they possessed to military duty

5. DC law

a. Unconstitutional under any scrutiny

6. J. Stevens (dissenting) – May limit use or possession for purely civilian purposes

a. Textual Analysis

i. Prefatory clause explains purpose of operative clause, hence why it’s there and came before operative clause

ii. Does not mention protection for non-military uses like some State constitutions

iii. Majority creates subset of all peoples (law abiding citizens), which isn’t true for other amendments (First and Fourth) are not so limited

iv. “People” means collective activity, like in First Amendment

v. “Keep and bear arms” describe unitary right to possess and use arms for military purpose

vi. Madison used Virginia’s military proposal and rejected formulations that would have protected civilian uses of firearms

b. Commentary

i. English Bill of Rights

1. Enacted in response to different concerns

2. By no means coextensive

3. English provision contained no militia-related provision

ii. Blackstone’s Commentaries

1. Blackstone referred to English Bill of Rights (see above)

iii. Post Ratification

1. Collapse the Second Amendment with English Bill of Rights

2. Appear to be unfamiliar with drafting history

iv. Post-Civil War

1. Given too much weight by majority

c. Precedent

i. 1792 statute provided for Uniformed Militia, notes firearm ownership as a duty linked to military service

ii. Two federal laws limiting civilian use and possession were enacted over minor Second Amendment objections

iii. Miller Court concluded that Second Amendment did not apply to firearm that has no reasonable relationship to preservation or efficiency of a well regulated militia

7. J. Breyer (dissenting)

a. Second Amendment protects militia-related, not self-defense-related, interests

i. See J. Stevens dissent

b. The protection the Amendment provides is not absolute

i. Must show that DC’s regulation is unreasonable or inappropriate in Second Amendment terms

1. Proposes an interest-balancing inquiry (intermediate) taking into account possibility that there are reasonable, but less restrictive alternatives

II. Due Process Clause

a. Incorporation

i. Selective Incorporation

1. Standard – Essential to the concept of ordered liberty or fundamental to the American scheme of justice

a. Palko v. Connecticut (1937) – CT law permitted criminal appeals by the state. Palko argued that CT’s rule violated double jeopardy prohibition (5th Amendment), said all of Bill of Rights is applicable to states

i. Cardozo rejects - Some of Bill of Rights applicable to states, but only because these values “have been found to be implicit in the concept of ordered liberty”

1. E.g. freedom of exercise of religion, expression, peaceable assembly, benefit of counsel

b. Adamson v California (1947) – failure by defendant to explain or deny evidence against him could be commented upon by court and counsel and be considered by court and jury

i. Due process is guarantee of fundamental fairness

1. Court says there is nothing unfair about putting a defendant to the choice of testifying or not

ii. J. Frankfurter (concurring)

1. Meaning of “due process”

a. 5th Amendment and 14th Amendment “due process” mean the exact same thing, but have independent potency

b. To argue otherwise would be to say that Madison was redundant in writing other rights (amendments) and 5th Amendment

2. Historic argument

a. No court to that time had accepted 14th amendment as incorporating Bill of Rights

3. Lack of Objectivity

a. Selective incorporation allows for judges to use personal judgment

iii. J. Black (dissenting) - Believes Bill of Rights is incorporated

1. To apply otherwise allows judges to exert subjective influence creating judicial policy, infringing upon role of legislature

2. Purpose of 14th Amendment was to apply federal rights to states

iv. J. Murphy (dissenting) - 14th amendment not limited to Bill of Rights (incorporation plus) where proceeding falls short of conforming to fundamental standards of procedures despite absence of provision in Bill of Rights

2. Duncan v. Louisiana (1968) - Incorporated right to trial by jury in criminal cases

a. Selective incorporation plus (current view)

i. Bill of Right guarantee must be fundamental to the American scheme of justice 

3. Provisions Not Incorporated

a. Right to bear arms (2nd Amend)

b. Freedom from quartering soldiers (3rd Amend)

c. Right to grand jury indictment (5th Amend)

d. Right to trial by jury in civil case (7th Amend)

e. Freedom from excessive bail (8th Amend)

b. Procedural Due Process

i. Life, Liberty or Property

1. Benefit must be currently enjoyed, due process not applied to application for benefits

2. Goldberg v. Kelly (1970) – whether a state could terminate welfare payments without prior hearing

a. Statutory entitlement for welfare benefits creates property right

b. “Relevant constitutional restraints apply as much to the withdrawal of public assistance benefits as to disqualification for unemployment compensation; or to denial of tax exemption; or to discharge from public employment.”

3. Board of Regents v. Roth & Perry v. Sindermann (1972) – Roth’s 1-yr employment contract not renewed and no explanation given/no hearing afforded, Sindermann’s year to year contract not renewed, but could show school’s policies created “right” to employment justifying his due process request for a hearing

a. “Property interests are not created by the Constitution.  Rather they are created and their dimensions are defined by existing rules or understandings that stem from an independent source such as state law – rules or understandings that secure certain benefits and that support claims of entitlement to those benefits.

4. Castle Rock v. Gonzales (2005) – whether police failure to enforce a restraining order deprived woman of a property interest in the order without due process law

a. A benefit is not a protected entitlement if government officials may grant or deny it in their discretion

b. Even if entitlement, not property interest

i. Restraining order does not resemble any traditional concept of property 

1. No monetary value, arises incidentally, not out of some new species of governmental benefit

c. State law determines if whatever is at issue is entitlement.  Federal law determines if it is property

5. Paul v. Davis (1976) – Distribution of flyer by police identifying a person as a shoplifter, despite lack of conviction, does not violate due process liberty

a. Status of individual was not altered

b. Individual was not deprived of tangible interest, such as employment

6. Jones v. Flowers (2006) – notice of tax delinquency returned “unclaimed”

a. When the state is aware that notice was not received, it must take additional reasonable steps to attempt to provide notice, if practicable

i. Does not require actual notice

ii. Procedure Required/ Process Due

1. Not defined by government, but by Constitution/ courts

a. Cleveland Bd. of Educ. V. Loudermill (1985)

i. Reject Rehnquist’s “bitter with the sweet” approach in Arnett v. Kennedy (1974) which said that government could create the property interest and define the due process procedures

ii. “The right to due process is conferred, not by legislative grace, but by constitutional guarantee.  While the legislature may elect not to confer a property interest, it may not constitutionally authorize the deprivation of such an interest, once conferred, without appropriate procedural safeguards.”

2. Balancing Test

a. Matthews v. Eldridge (1976) – Due process does not require a hearing prior to termination of social security disability benefits (not like welfare, which person relies on for complete sustenance)

i. Considerations

1. The private interest that will be affected by the official action;

2. The risk of an erroneous deprivation of such interest thought the procedures used, and the probative value, if any, of additional or substitute procedural safeguards;

3. The government’s interest, including the function involved and the fiscal and administrative burden that the additional or substitute procedural requirement would entail.

3. Deprivation

a. Negligent injury to life, liberty or property is not a “deprivation”

iii. Contexts

1. Welfare

a. Statutory entitlement

b. Balancing test

2. Use and Possess Property

a. Wages

i. Hearing must be afforded prior to garnishment (even temporary)

b. Contingent Interest in Property

i. Purchaser of goods under contingent sales contract has property interest in use and possession of such goods

3. Employment

a. Person must have more than a subjective expectancy of continued employment

b. Expectation must be created by the state

4. Institutional

a. Missouri v. Horowitz (1978) – med student dismissed for repeated failures in the clinical portions of her education (bad hygiene)

i. “Some judgments, such as the academic judgments involving grading papers were not susceptible to review and a hearing before making them would make no sense.  On the other hand, discipline for failure to follow a rule would require a hearing because there are specific facts to be determined and a decision on whether those facts fit an existing rule.”

b. Meachum v. Fano (1976) – no liberty interest sufficient to require due process protection when prisoner transferred to prison with less favorable conditions

c. Board of Pardons v. Allen (1987) – Prisoner had liberty interest in parole release where statute said “the board shall release on parole any person when in its opinion there is reasonable probability that the prisoner can be released without detriment to the prisoner or the community.”

d. Parham v. J.R. (1979) – Child involuntarily committed by parents to mental institution had constitutionally protected liberty interest

i. Child had interest in being free of unnecessary bodily restraints and from stigma due to erroneous decision by state hospital

iv. Conclusive Presumptions

1. Denial of an opportunity to challenge the presumption has generally been held to violate due process.  When critical due process interests of the individual are lost by government action, he or she must normally be afforded an opportunity for a hearing to prove that the facts presumed is not true in his or her case

a. But see Michael H. & Victoria D. v. Gerald D. (1989) where a plurality held that conclusive presumption does not rest on procedural due process (do not question the adequacy of the procedures but the fit between the classification established by the law and the policy underlying the classification)

c. Substantive Due Process

i. Economic Substantive Due Process

1. Rise

a. Munn v. Illinois (1877) – upheld a state statute limiting the rates charged by grain warehouses

i. State has police power to regulate private property that is “affected with a public interest”

ii. Court refused to inquire into reasonableness of the rates since the setting of rates was a legislative prerogative

b. Allgeyer v. Louisiana (1897) – invalidated state statute making it illegal for any person to contract with out of state insurance company

i. Prohibiting a person from making contract with an out-of-state company was a violation of the individual’s right to contract protected by the 14th Amendment’s Due Process Clause

c. Lochner v. New York (1905) – invalidated state law limiting hrs/week bakers could work

i. There must be more than the mere fact of the possible existence of some small amount of unhealthiness to warrant legislative interference with liberty

ii. Violation of due process liberty clause

1. Freedom to contract by individuals

2. Property right to exchange labor

iii. Law must be a reasonable exercise of police power (means end argument)

1. Must affect the population as a whole, not a specific class

a. Corporation/business is considered one entity who has equal bargaining power as one employee

2. Health issue must be substantial

d. Adair v. United States (1908) – struck down federal law that made it a criminal offense for an interstate carrier to fire an employee simply because of his membership in a labor union

i. “The employer and employee have equality of right, and any legislation that disturbs that is an arbitrary interference with the liberty of contract which no government can legally justify in a free land.”

e. Adkins v. Children’s Hospital (1923) – invalidated DC minimum wage law for women

i. While there is no such thing as an absolute freedom of contract, freedom is the general rule and restraint the exception

ii. J. Harlan (dissenting) – All law consists in forbidding men to do something they want to do, and contact is no more exempt from law than any other act.

2. Decline

a. Muller v. Oregon (1908) – court upheld state maximum hour law for women

i. Because healthy mothers are essential to vigorous offspring, the physical well-being of women becomes an object of public interest and care in order to preserve the strength and vigor of the race (sui generis)

b. Bunting v. Oregon (1917) – sustained state law establishing 10 hour day for men

i. Statute was held to be a health measure and therefore a proper exercise of the police power of the state

c. Nebbia v. New York (1934) – upheld state legislation setting milk prices

i. Property rights, not contract rights are absolute; for government cannot exist if the citizen may at will use his property to the detriment of his fellows, or exercise his freedom of contract to work them harm

ii. Government can regulate prices only in businesses which have a public interest (i.e. public utility)

iii. Law must not be unreasonable, arbitrary or capricious, and the means selected shall have a real and substantial relation to the object sought to be attained

1. Deference to the legislature so long as reasonably related to legislative purpose and neither arbitrary nor discriminatory

2. For the legislature to decide if there is a health issue requiring governmental regulation

d. United States v. Carolene Products Co (1938)

i. “The existence of facts supporting the legislative judgment is to be presumed, for regulatory legislation affecting ordinary commercial transactions is not to be pronounced unconstitutional unless in the light of the facts made known or generally assumed it is of such character to preclude the assumption that it rests upon some rational basis within the knowledge and experience of the legislature.”

3. Modern Approach

a. Ascertain the objective of the law (a court will not probe for the true purpose of the law)

i. Any permissible police power (public health, morals, well-being) will suffice

b. Identify the means used by the state to achieve the objective

c. Examine the rationality of the means for achieving the objective by reviewing the relevant facts

ii. Fundamental Rights

1. Standard of Review

a. Strict Scrutiny

i. State objective must be necessary and compelling
ii. Means must be necessary to achieve the end (goal)

iii. There is no presumptive validity
iv. State bears the burden of proof of a compelling state interest

v. Are the less restrictive means?

b. Continuum Approach

i. Balancing test

ii. Reflects the principal that certain interests require particularly careful scrutiny of the state needs asserted to justify their abridgement.

2. Contraception and Abortion?

a. Griswold v. Connecticut (1965) – invalidated prohibition using preventative contraception or aiding such use

i. Privacy right created from zones of privacy guaranteed by various Amendments (marital privacy):

1. First Amendment – right of association

2. Third Amendment – prohibition against quartering soldiers without consent

3. Fourth Amendment – right against unreasonable search and seizures

4. Fifth Amendment – right against self-incrimination

ii. Standard of review uncertain

1. Law was held to sweep too broadly and thereby invaded the area of protected freedoms

iii. J. Goldberg (concurring)

1. Fundamental personal rights not confined to specific terms of Bill of Rights

a. Look to the traditions and collective conscience of out people to determine whether a principle is so rooted there as to be ranked as fundamental

b. Ninth Amendment reveals Framers believe in additional fundamental rights

2. Right to privacy

a. Makers of the Constitution undertook to secure conditions favorable to the pursuit of happiness

i. They conferred, as against the Government, the right to be let alone – the most comprehensive of rights and the right most valued by civilized men

b. The entire fabric of the Constitution and the purposes that clearly underlie its specific guarantees demonstrate that the rights to marital privacy and to marry and raise a family are of similar order and magnitude as the fundamental rights specifically protected

3. Standard of review

a. Default is that freedom cannot be abridged and government must show that law is necessary to the accomplishment of a permissible state policy or that the law serves any subordinating state interest that is compelling
i. Explicitly rejects rational-basis review

4. State interest (CT says to prevent extra-marital relations)

a. Dubious because widespread availability of disease-preventing birth control devices

b. Overly broad as it reaches all married couples, not just those that engage in extra-marital relationships

iv. J. Harlan (concurring)

1. CT law deprives married couples of liberty without due process, by the 14th Amendment (stands on its own)

a. Violates basic values implicit in the concept of ordered liberty

b. Nothing about privacy, just liberty

2. Standard of review

a. A little more than a balancing test, with close scrutiny

v. J. White (concurring)

1. Standard of Review - Strict scrutiny

a. State may prevail only on a showing of subordinating interest which is compelling and must be viewed in the light of less drastic means for achieving the same basic purpose

vi. J. Black & Stewart (dissenting)

1. No mention of “privacy” in constitution

b. Eisenstadt v. Baird (1972) – invalidated prohibition distribution of contraceptives to unmarried persons

i. Decided on Equal Protection grounds

ii. Right of privacy recognized in Griswold not limited to married couples

1. Marital couple is not an independent entity, but an association of two individuals.  

2. If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child

c. Carey v. Population Services Int’l (1977) – invalidating NY state law making it a crime to give contraceptives to minors

i. The constitutionally protected right of privacy extends to an individual’s liberty to make choices regarding contraception

ii. The power of the state to control the conduct of children reaches beyond the scope of its authority over adults

1. State restriction inhibiting privacy rights to minors are valid only if they serve any significant state interest that is not present in the case of an adult

d. Roe v. Wade (1973) – invalidated Texas statute criminalizing abortion on facial challenge

i. Right of privacy

1. Found in 14th Amendment

a. Potential harm to woman (mental and physical)

b. Unwanted child

c. Stigma of unwed mother

2. Broad enough to encompass a woman’s decision whether or not to terminate her pregnancy

ii. Standard of Review

1. State must present a compelling state interest and the legislative enactments must be narrowly drawn

iii. State interest

1. Prenatal life

a. No case law holds nor does the Constitution contemplate a fetus as a “person”

2. Potential life

a. Begins at viability (capability of meaningful life outside the womb)

i. State may prescribe during that period except when necessary to preserve the life or health of the mother

3. Mother’s life

a. Begins at end of first trimester

iv. J. Douglas (concurring)

1. Ninth Amendment doesn’t create federally enforceable rights

2. Liberty

a. Autonomous control over development and expression of one’s intellect, interests, tastes and personality

b. Freedom of choice in the basic decisions of one’s life respecting marriage, divorce, procreation, contraception and education and upbringing of children

c. Freedom to care for one’s health and person, freedom from bodily restraint or compulsion, freedom to walk, stroll or loaf

v. J. Stewart (concurring)

1. Griswold decision holds that Due Process Clause of 14th Amendment protects liberty

a. Personal choice of marriage and family life is one of these liberties

vi. J. White (dissenting)

1. Nothing in Constitution discusses abortion or mother’s rights

a. Exercise of judicial power

2. Issue should be left with the people and the political process

vii. J. Rehnquist (dissenting)

1. No right of privacy in constitution

e. Planned Parenthood v. Danforth (1976)

i. Viability not defined by number of weeks, but is a medical concept varying with each pregnancy

ii. Requiring woman’s written consent is permissible

1. Designed to ensure full knowledge of nature and consequences

iii. State may not require spousal consent

1. Balance of interest favors woman who bears the child is most affected by pregnancy

iv. State may not require parental consent during first trimester

1. Gives third person veto power over decision of a physician and their patient

v. State may require record keeping

1. So long as record keeping is reasonably directed to preservation of maternal health and respects confidentiality

f. Thornburgh v. American College of OB/GYNs (1986)

i. Undue burden will generally be found in situations involving absolute obstacles or severe limitations on the abortion decision, not wherever a state regulation may inhibit abortions to some degree (J. O’Connor dissenting)

g. Planned Parenthood v. Casey (1992)

i. Court affirms essential holding of Roe
1. Right of a woman to choose to have an abortion before viability without undue influence from the State

2. State’s power to restrict abortions after fetal viability, if the law contains exceptions for pregnancies with endanger a woman’s life or health

3. State has legitimate interests from the outset of the pregnancy in protecting the health of the woman and the life of the fetus that may become a child

ii. Liberty protected by 14th Amendment

1. Constitution limits State’s right to interfere with a person’s most basic decisions about family and parenthood

a. Adjudication requires “reasoned judgment”

2. Matters involving the most intimate and personal choices a person can make, choices central to personal dignity and autonomy, are central to the liberty protected by the 14th Amendment

a. Marriage, procreation, contraception, family relationships, child rearing, and education

3. No mention of fundamental rights or privacy

iii. Stare decis factors

1. Unworkable standard? Whether the rule has proved to be intolerable simply in defying practical workability

2. Does reliance call for upholding? Whether the rule is subject to a kind of reliance that would lend a special hardship to the consequences of overruling and add inequity to the cost of repudiation

3. Changes in doctrine? Whether related principles of law have so far developed as to have left the old rule no more than a remnant of abandoned doctrine

4. Factual changes? Whether facts have so changed or come to be seen so differently, as to have robbed the old rule of significant application or justification

5. Need for institutional integrity? Whether overturning the case is so serious that it would threaten the Court’s legitimacy (excessive overruling or watershed decisions)

iv. Standard of Review (plurality)

1. Only where the state regulation imposes and undue burden on a woman’s ability to make this decision does the power of the State reach into the hearth of the liberty protected by the Due Process Clause

a. State regulation must have the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus

b. Purpose can’t be to restrict abortion

v. Application to law at hand

1. Medical Emergency (5A) - OK

2. Parental Consent (5D) – OK

a. Provided there is an adequate judicial bypass procedure

3. Recordkeeping and Public Report (5E) – OK

a. Must maintain confidentiality

4. Informal Consent (5B)

a. Medical info – OK

i. Can be persuasive measures which favor childbirth

b. Abortion info - OK

c. 24 hr. wait period – OK 

d. Woman’s certification - 

5. Spousal Notification (5C) – NOT OK

a. Potential for physical and psychological abuse

vi. J. Stevens (concurring and dissenting)

1. Unnecessary = Undue

a. Information requirements do not serve a useful purpose

vii. J. Blackmun (concurring and dissenting)

1. Subject to strict scrutiny

viii. C.J. Rehnquist (concurring in judgment and dissenting)

1. Abortion is not a fundament right, not subject to close scrutiny (rational relation instead)

ix. J. Scalia (concurring in judgment and dissenting)

1. Decision should be left to populace

2. Abortion is not a liberty

a. Not mentioned in Constitution

b. Not traditional right

3. Stare decisis use varies too much

h. Stenberg v. Carhart (2000) – invalidated NE statute prohibiting partial-birth abortions at any state of pregnancy

i. Did not provide adequately for mother’s health

i. Ayotte v. Planned Parenthood (2006)

i. States have the right to require parental involvement when a minor considers terminating her pregnancy

1. Strong and legitimate interest in the welfare of their young citizens

ii. States may not restrict access to abortions that are necessary, in appropriate medical judgment, for the preservation of the life or health of the mother

iii. Partial, rather than facial, invalidation is the required course

j. Gonzales v. Carhart (2007)

i. State interests

1. Preserving and promoting fetal life in all stages of pregnancy (Casey)

2. Protecting the integrity and ethics of the medical profession

3. Ensuring that the choice of having an abortion is well informed

4. Respect for life

ii. Void-for-Vagueness Doctrine

1. Requires that a penal statute define the criminal offense with sufficient definiteness that ordinary people can understand what conduct is prohibited and in a manner that does not encourage arbitrary and discriminatory enforcement

a. Scienter (intent) requirements alleviate vagueness concerns

iii. The Act would be unconstitutional if its purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability

1. Where it has a rational basis to act, and it does not impose an undue burden, the State may use its regulatory power to bar certain procedures and substitute others, all in furtherance of its legitimate interests in regulating the medical profession in order to promote respect for life, including life of the unborn

a. Use rational basis and uphold saying state has legitimate interest (ethics of medical profession and protecting fetal life) and is rationally related to the means of outlawing the brutal methods

iv. The Act is not invalid on its face where there is uncertainty over whether the barred procedure is ever necessary to preserve a woman’s health, given the availability of other abortion procedures that are considered to be safe alternatives

1. Heavy burden to invalidate on facial challenge (based on 1st Amend. cases) but leaves open that Casey approach to as-applied may still be allowed (i.e. don't need pervasive unconstitutionality)

a. Failed to show unconstitutional in a large number of cases

v. J. Ginsburg (dissenting)

1. Abortion challenges deal not with generalized notions of privacy, but with a woman’s autonomy to determine her life’s course and to enjoy equal citizenship stature

2. State must avoid subjecting women to health risks not only where the pregnancy itself creates danger, but also where state regulation forces women to resort to less safe methods of abortion

3. Division in medical opinion at most means uncertainty, a factor that signals the presence of risk, not its absence

3. Marital and Familial Rights?

a. Loving v. Virginia (1967) state miscegenation law violated equal protection and due process

i. “The freedom to marry [is] one of the vital personal rights essential to the orderly pursuit of happiness by free men” and “one of the basic civil rights of man, fundamental to our very existence and survival”

b. Moore v. East Cleveland (1977) – Plurality invalidates legal ordinance limiting occupancy to single family, defined as immediate family

i.  When the government intrudes on choices concerning family living arrangements, this Court must examine carefully the importance of the governmental interests advanced and the extent to which they are served by the challenged regulation

1. No substantial relation to the public health, safety, morals, or general welfare of the city (marginally served city interest of preventing overcrowding, minimizing traffic and parking congestion, and avoiding undue burden on school system)

2. Not strict scrutiny, but more than rational basis review

ii. This court has long recognized that freedom of personal choice in matters of marriage and family life is one of the liberties protected by the Due Process Clause of the 14th Amendment

iii. Definition of family

1. A sense of family responsibility, it has been common for close relatives to draw together and participate in the duties and the satisfactions of a common home

c. Village of Belle Terre v. Boraas (1974) – Ordinance zoned for single family dwellings, defined family as 1 or more persons related by blood, adoption, or marriage, thus excluding groups of unrelated individuals.  

i. Ct determined anti-commune zoning ordinance as social and economic legislation requiring judicial deference

ii. Applied rationality review; not fund right implicated.

1. Law rationally related to legislative police power objective of controlling population density

d. Michael H. & Victoria D. v. Gerald D. (1989) – Plurality upheld statute establishing a conclusive presumption that a child born to a married woman cohabitating with her husband is a child of the marriage

i. Society has not traditionally awarded parental rights to a natural father when the child is born into an extant marital union

ii. It is the relationships that develop within the unitary family that have traditionally been protected as due process liberty interests

e. Troxel v. Granville (2000) – Plurality invalidated statute providing any person with right to petition for visitation rights (grandparents vs. mom)

i. Fundamental right of parents to make decisions concerning the care, custody, and control of their children (plurality + 2 concurring)

ii. Court holds that statute is “breathtakingly broad” as applied because it interferes with right of parent to raise their child

iii. J. Scalia (dissenting)

1. Parent does not have fundamental right (unenumerated)

4. Homosexuality/Sodomy?

a. Bowers v. Hardwick (1986) – upheld GA law criminalizing sodomy (gender neutral)

i. No connection between family, marriage, or procreation and homosexual activity

ii. Heightened protection not afforded

1. Fundamental liberties implicit in the concept of ordered liberty, such that neither liberty nor justice would exist if they were sacrificed

2. Those liberties that are deeply rooted in the nations history

iii. J. Blackmun (dissenting)

1. Not about fundamental right to engage in homosexual activity, rather it is about the fundamental right to be let alone (personal and special privacy)

a. Personal privacy stresses protection of decisional autonomy and intimate associate

b. Spatial privacy affords protection to home life

iv. J. Stevens (dissenting)

1. Homosexuals and heterosexuals have same interest in how to live their private, personal life

b. Lawrence v. Texas (2003) – invalidating TX law criminalizing homosexual sodomy (same sex deviant sexual conduct)

i. Personal intimacy is a liberty protected by 14th Amendment

1. Not confined to married couples

a. See Griswold, Eisenstadt, Carey, and Roe
2. Not confined to procreation

3. No historic precedent on laws directed at homosexual conduct (Bowers was wrong), but sodomy in general

a. Dissent: not at homosexual conduct, at immoral conduct

4. Stigma

a. Criminality of sexual conduct and need to register as a sex offender and put on job applications

ii. Stare Decisis

1. Foundations of Bowers have eroded, nor reliance and subsequent undermining

iii. Standard of Review

1. Appears to be a balancing test

a. The fact that the governing majority view a practice as immoral is not a sufficient reason for upholding a law

iv. J. O’Connor (concurring)

1. Would have decided case on Equal Protection grounds

a. Would have used more searching form of rational basis review (heightened)

i. Statute restricted to class (homosexuals)

ii. Harms politically unpopular group

iii. Illegitimate state interest (moral disapproval does not provide a rational basis for discrimination)

iv. Inhibits personal relationships

2. Gay marriage is not at issue

v. J. Scalia (dissenting)

1. Court used stare decisis in Roe differently than here

2. Majority uses unheard-of form of rational basis review

3. TX law was rationally related to state interest in furthering belief of citizens that certain forms of sexual behavior are immoral and unacceptable

4. No right to “liberty” under Due Process Clause

a. No fundamental right at issue here

5. Not unconstitutional under Equal Protection Clause

a. Law subject to both men and women

5. Health and Life?

a. Youngberg v. Romeo (1982) – rights of involuntarily committed persons

i. Liberty interest in personal security, freedom from bodily restraint, and training/rehabilitation

1. State generally has no duty to provide services, except when person is institutionalized who is wholly dependant on the State

a. State must provide minimally adequate or reasonable training to ensure freedom and safety from undue restraint (discretion of State)

ii. Standard of Review

1. Balance the liberty interest of the restrained against the relevant state interest

iii. Judgments of medical profession are presumptively valid and violation can be shown only on a showing of a substantial departure from accepted professional judgment

b. DeShaney v. Winnebago Cty. Dept. of Social Serv. (1989) – state failure to protect son from father (awarded custody by state) did not violate child’s liberty interest

i. Due Process Clause confers no affirmative right to governmental aid, especially where harm arises from other sources

1. Used to protect people from the State

ii. Only when state affirmatively restrains an individual’s freedom to act on his own behalf is a person deprived of liberty, triggering Due Process Clause

1. i.e. Incarceration, institutionalization

a. State must provide food, clothing, shelter, medical care, and reasonable safety

c. Sacramento v. Lewis (1998) – Police officer does not violate due process guarantee by causing death through indifference to human life in high-speed automobile chase

i. Only a purpose to cause harm unrelated to the legitimate object of arrest will satisfy the element of arbitrary conduct shocking to the conscience, necessary for a due process violation

6. Right to Treatment and Protection?

a. Washington v. Harper (1990) – no violation where prisoner was involuntarily given drug treatment

i. Liberty interest in avoiding unwanted administration of drugs

ii. Reasonableness standard

1. State policy (permitting involuntary treatment only if psychiatrist determined that inmate suffered from mental disorder and was gravely disabled or posed likely harm to self or others and their property) took into account person and States interests

2. No ready alternatives

b. Washington v. Glucksburg (1997) – right to die?

i. No fundamental right to die (suicide or assist suicide)

1. Not deeply rooted in nation’s history

2. Not implicit in the concept of ordered liberty such that neither liberty not justice would exist if they were sacrificed

ii. Standard of Review

1. State interests in preservation of life, protecting depressed, protecting medial ethics, protecting vulnerable groups and avoiding euthanasia are rationally related to prohibiting suicide

iii. Distinct from refusing life support (common law protection prohibiting battery and legal tradition protecting decision to refuse of unwanted medical treatment)

iv. Palliative care must be afforded, even if it causes death

v. J. Souter (concurring)

1. Would subject the statute to particularly careful scrutiny test: 

a. If there is an arbitrary imposition or purposeless restraint, the it violates DP even in the absence of a “fundamental interest”

vi. J. O’Connor (concurring)

1. No general right to suicide

2. However, there may be a limited right for a terminally ill patient to obtain medication to alleviate that suffering, even if such would hasten death

vii. J. Breyer (concurring)

1. The right in question is the “right to die w/ dignity”, have personal control over the manner of death, medical assistance and avoidance of unnecessary suffering

viii. J. Stevens (dissenting)

1. There is a difference between the state’s interest in protecting life and an interest in protecting terminal life.  

a. “I am convinced that there are times when it is entitled to constitutional protection”

III. Equal Protection Clause

a. General Standards

i. Constitutional Text

1. No state shall deny to any person within its jurisdiction the equal protection of the laws

a. Bolling v. Sharpe (1954) – 14th Amend applies to Fed through 5th Amend

ii. Unreasonable Classification

1. Classification must be unreasonable, arbitrary, and invidious

iii. Standard of Reasonableness

1. Depends on:

a. The basis of the classification

b. The nature of the interest impaired by the classification

c. The government interest supporting the classification

b. Traditional Equal Protection

i. Rational Basis

1. Social and Economic Policy

a. Railway Express Agency v. New York (1949) – advertising prohibition on side of trucks, with exception for own vehicle is upheld

i. The classification has relation to the purpose for which it is made and does not contain the kind of discrimination against which the EPC affords protection

1. It is of no requirement of equal protection that all evils of the same genus be eradicated or none at all

ii. J. Jackson (concurring)

1. Burden of proof is on challenger to show unconstitutionality

b. FCC v. Beach Communications, Inc. (1993)

i. In areas of social and economic policy, a statutory classification that neither proceeds along suspect lines nor infringes fundamental constitutional rights must be upheld against equal protection challenge if there is any reasonably conceivable state of facts that could provide a rational basis for the classification

2. Judicial Deference

a. United States RR Retirement Bd. v. Fritz (1980)

i. It is constitutionally sufficient if there are plausible reasons for the legislative actions

1. The Court has never insisted that a legislative body articulate its reasons for enacting a statute

b. FCC v. Beach Communications, Inc. (1993)

i. On a rational-basis review, a classification comes to us bearing a strong presumption of validity, and those attacking the rationality have the burden to negate every conceivable basis which might support it

1. Irrelevant whether the conceived reason for the challenged distinction actually motivated the legislature

c. Fitzgerald v. Racing Ass’n of Central Iowa (2003) – upholding different tax rate on slot machines at racetracks than at riverboats

i. Judicial review is at an end once the court identifies a plausible basis on which the legislature may have relied

ii. Rationality With Bite

1. Mental Retardation

a. City of Cleburne v. Cleburne Living Center (1985)

i. Not quasi-suspect class (a characteristic which government may legitimately consider in decision-making process)

1. Unique problems

2. Lawmakers have addressed their difficulties

3. Not politically powerless

ii. Rational basis with teeth review

1. The state may not rely on a classification whose relationship to an asserted goal is so attenuated as to render the distinction arbitrary or irrational

a. Different from rational basis in that legislation is not presumptively constitutional

2. Age

a. Mass. Bd. of Ret. v. Murgia (1976)

i. Rational basis review

1. While the aged have not been free from discrimination, have no experienced a history of purposeful unequal treatment or been subjected to unique disabilities on the basis of stereotyped characteristics not truly indicative of their abilities (like those of race and national origin)

3. Poverty

a. Rational basis review

4. Sexual Orientation

a. Romer v. Evans (1996)

i. Does not eliminate heightened scrutiny, finds discrimination on rational basis (no need to proceed further)

1. The bare desire to harm a politically unpopular group cannot constitute a legitimate government interest

ii. Can’t make a class stranger to state’s laws

iii. Law is, at once, overly broad and under inclusive

b. Lawrence v. Texas (2003)

i. J. O’Conner (concurring)

1. The conduct targeted by the law is closely correlated with being homosexual, creating gays as a class

a. Moral disapproval, like a bare desire to harm the group, is not a sufficient interest to satisfy rational basis review

c. Heightened Review

i. Suspect Classifications

1. Criteria of the group

a. Characteristics are immutable (race, national origin)

b. Shares a history of discrimination

c. Politically impotent
d. Has been saddled with such disabilities, or subjected to such a history of purposeful unequal treatment, or relegated to such a position of political powerlessness as to command extraordinary protection from the majoritarian political process. (United States v. Carolene Products)
2. Legislation and Administration

a. Loving v. Virginia (1967) – VA law prohibiting inter-racial marriage

i. Standard of Review

1. Law must be shown to be necessary to the accomplishment of some permissible state objective, independent of the racial discrimination

a. Racial classifications, especially suspect in criminal statutes, be subjected to the most rigid scrutiny

b. Purpose of the 14th Amendment was to eliminate state racial discrimination

ii. Equal application

1. Equal application does not immunize the statute from the very heavy burden of justification which the Fourteenth Amendment has traditionally required of state statutes drawn according to race

a. Compare Pace v. Alabama with McClaughlin v. California
b. Strauder v. West Virginia (1880) – blacks excluded from jury service

i. Even though statute may have equal application, still presents invidious racial classification

1. Law shall be the same for Blacks as Whites

a. Amendment was designed to eliminate racial discrimination

c. Palmore v. Sidoti (1984) – Consideration of race in determining child custody

i. Strict scrutiny

1. To pass constitutional muster, they must be justified by a compelling governmental interest and must be necessary to the accomplishment of its legitimate purpose

ii. Private biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect

d. Korematsu v. United States (1944) – internment camps for Japanese-Americans

i. All legal restrictions which curtain the civil rights of a single racial group are immediately suspect

1. That is not to say that all such restrictions are unconstitutional, but that courts must subject the restriction to the most rigid scrutiny.  Pressing public necessity may sometimes justify the existence of such restrictions; racial antagonism never can

e. Yick Wo v. Hopkins (1886) – law said that laundries must be made of brick or stone.  All Chinese applications denied, all others approved

i. Though the law itself be fair on its face and impartial in appearance, yet, if it is applied and administered by public authorities with an evil eye and unequal hand, so as practically to make unjust and illegal discriminations between persons in similar circumstances, material to their rights, the denial of equal justice is still within the prohibition of the Constitution

3. Purpose and Impact/Effect

a. Washington v. Davis (1976) – Test for police 

i. Our cases have not embraced the proposition that a law or other official act, without regard to whether it reflects a racially discriminatory purpose, is unconstitutional solely because it has a racially disproportionate impact

1. With a prima facie case made out, the burden shifts to the State to rebut the presumption of unconstitutional action by showing that permissible racially neutral selection criteria and procedures have produced the monochromatic result

ii. An invidious discriminatory purpose may often by inferred from the totality of the relevant facts

iii. The differentiating factor between de jure segregation and so-called de facto segregation is the purpose or intent to segregate

iv. Disproportionate impact, alone, is not enough to trigger strict scrutiny

b. Arlington Heights v. Metro Housing Development (1977)

1. Davis does not require a plaintiff to prove that the challenged action rested solely on racially discriminatory purposes

2. Burden on ∏ to prove discriminatory purpose was motivating.  If pass, burden shifts on ∏ to show that statute would have passed anyway w/ out purpose

ii. Determining whether invidious discriminatory purpose was a motivating factor demands a sensitive inquiry into such circumstantial and direct evidence of intent as may be available

1. The historical background of the decision is one evidentiary source

a. Specific sequence of events

b. Departures from the normal procedural sequence

c. Substantive departures

d. The legislative or administrative history

e. In extraordinary circumstances, testimony by lawmakers

c. Personnel Administrator v. Feeney (1979)

i. “Discriminatory purpose” implies more than intent as volition or intent as awareness of consequences.  It implies that the decisionmaker selected or reaffirmed a particular course of action as least in part “because of” not merely “in spite of” its adverse effects upon an identifiable group

1. Reversing the groups test – suppose the adverse effects of the challenged government decision fell on whites instead of blacks, would the decision be different?  If the answer is yes, then the decision was made with discriminatory intent

4. Education

a. De Jure vs. De Facto Segregation

i. Missouri ex rel. Gaines v. Canada (1938)

1. Equal protection of the laws must be given the same jurisdiction

a. The white resident is afforded legal education within the state; the Negro having the same qualifications is refused it there and must go outside the state to obtain it.  That is a denial of the equality of legal right to enjoyment of the privilege which the State has set up, and the provision for the payment of tuition fees in another State does not remove the discrimination

ii. Brown v. Board of Education [Brown I] (1954)

1. Original intent of 14th amendment is uncertain

2. To separate them from others of similar age and qualifications solely because of their race generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone

a. The policy of separating the races is usually interpreted as denoting the inferiority of the Negro group

3. Separate educational facilities are inherently unequal

4. De jure segregation is unconstitutional, not de facto segregation

b. Duty to Desegregate

i. Brown v. Board of Education [Brown II] (1955)

1. Schools have affirmative duty to make good faith implementation of action to desegregate “with all deliberate speed”

2. District courts oversee implementation due to proximity to facts and need for rehearings

3. Courts guided by equitable principles

a. Take into account the public interest in the elimination of such obstacles in a systematic and effective manner, but the vitality of these constitutional principles cannot be allowed to yield simply because of disagreement with them

4. Defendants must make a prompt and reasonable start toward full compliance

a. Burden rests upon the defendants to establish that such time is necessary in the public interest and is consistent with good faith compliance at the earliest practicable date

ii. Green v. County School Board (1968)

1. School authorities are charged with the affirmative duty to take whatever steps might be necessary to convert a unitary system in which racial discrimination would be eliminated root and branch

iii. Wright v. Council of City of Emporia (1972)

1. De jure segregated school cannot take steps that have the effect of impeding desegregation

iv. Swann v. Charlotte –Mecklenburg Bd. of Ed. (1971)

1. The task is to correct, by a balancing of the individual and collective interests, the condition that offends the Constitution

a. Doe not require racial balancing, but racial ratios may be used as measure of desegregation/ effectiveness

b. One-race schools is not a mark of practicing segregation

c. Remedial altering of attendance zones is permitted

d. Transportation of students is permissible except where time and distance are so great as to risk the health of the children or impinge on the educational process

5. Affirmative Action

a. Regents of the Univ. of CA v. Bakke (1978)

i. Powell

1. Strict scrutiny applies

a. Racially discriminatory

2. There must be a legal wrong and remedy must be narrowly tailored to that wrong

3. A diverse student body is a compelling interest

ii. Brennan (concurring in judgment and dissenting)

1. Intermediate scrutiny applies

a. Lack of stigma

2. Government may take race into account if it acts not to demean or insult any racial group, but to remedy disadvantages cast on minorities by past racial prejudice, at least when appropriate findings have been made by judicial, legislative, or administrative bodies with competence to act in this area

b. Grutter v. Bollinger (2003)

i. Student body diversity is a compelling state interest that can justify the use of race in university admissions (Affirmed Powell’s opinion in Bakke)

ii. Require individual consideration

1. Non-mechanic, “plus” system

iii. Strict scrutiny for all racial classifications imposed by government

1. Narrow tailoring does not require exhaustion of every conceivable race-neutral alternative, just good faith effort

iv. Race-conscious admissions policies must be limited in time

1. 25 years from now, won’t be necessary

c. Gratz v. Bollinger (2003)

i. Not individualized considerations, held unconstitutional (distributed 20 points to minorities, which made it almost certain that they would be admitted)

1. Cannot unduly harm members of any racial group (no quota)

2. Can be implemented only if there has been a serious, good faith consideration of race-neutral alternatives that will achieve the diversity sought

3. Must be limited in time

4. Must afford each applicant individual consideration

d. Parents Involved in Community Schools v. Seattle School Dist (2007)

i. Strict scrutiny review due to racial classification

1. Narrowly tailored plan must be presented to achieve a compelling state interest

ii. State interests

1. Remedy effects of past intentional discrimination

a. Specific to the party

b. Must be traceable to segregation

2. Achieve a diverse student body

a. Racially diverse student body, alone, is not compelling (plurality opinion)

i. Not to achieve racial balance (patently unconstitutional)

b. Diversity must take into account non-race factors

i. Focus on the individual, not the group (EQP protects individuals, not groups)

c. Race may be A factor, but not THE factor

d. Grutter applied only to higher education in light of expansive freedom of speech and thought associated with university environment

iii. J. Breyer (dissenting)

1. Race-conscious classifications for positive goals are afforded strict scrutiny not fatal in fact (inclusive vs. exclusive use of race), more like a balancing test - Swann
ii. Fundamental Rights and Interests

1. Law must deter, penalize of burden otherwise rationality test is applied

a. Constitutionally enumerated rights

i. First Amendment rights

1. Freedom of speech, belief and association, and free exercise of religion

b. 14th Amendment

i. Right to interstate migration

1. For strict scrutiny, must be vital government benefit or privilege

ii. Rights to marry

iii. Right to sexual privacy

1. See Eisenstadt v. Baird
iv. Right to vote

1. Not expressly recognized, but indicated as a fundamental interest

2. Classification must be necessary to promote a compelling state interest

v. Right to access to justice

vi. Right to education

1. Not held to be a constitutional right

2. Rational basis review

iii. Not-So-Suspect Classifications

1. Alienage

a. Graham v. Richardson (1971)
i. Classifications based on alienage, like race and nationality, are inherently suspect and subject to strict scrutiny
1. Discrete and insular minority
ii. States desire to preserve its limited welfare benefits to its own citizens (special interest doctrine) is inadequate to justify restricting benefits to citizens and long time resident aliens
b. Political Functions Exemption
i. Bernal v. Fainter (1984)
1. Laws that exclude aliens from positions intimately related to the process of democratic self-government afforded rational basis review

a. Those positions that exercise discretionary power, that places them in a position of direct authority over other individuals (teachers, police, not notaries)

ii. Two part test

1. Specificity of the classification will be examined

a. Classification that is substantially overinclusive or underinclusive tends to undercut the governmental claim that the classification serves legitimate political ends

2. Classification must apply only to persons holding state elective or important nonelective executive, legislative and judicial positions.

a. Those officers who participate directly in the formulation, execution or review of broad public policy and hence perform functions that go right to the heart of representative government

2. Gender

a. Sex Discrimination

i. Frontiero v. Richardson (1973) – Plurality

1. Strict scrutiny review

a. Long and unfortunate history of sex discrimination

i. Comparable to blacks: hold office, jury service, bringing suit, hold and convey property, right to vote

b. Immutable characteristic determined by accident of birth

i. Bears no relation to ability to perform or contribute to society

ii. Craig v. Boren (1976) – youth, sex-based beer prohibitions

1. Must serve an important government interest and be substantially related to achievement of those objectives

a. Generally court will use the actual government purpose

iii. J.E.B. v. Alabama (1994) – gender-based peremptory strikes

1. Exceedingly persuasive justification

2. Gender alone is not an accurate predictor of juror’s attitudes

3. The Court shall not accept as a defense the very stereotype the law condemns

iv. United States v. Virginia (1996)

1. Intermediate standard of review

a. Parties who seek to defend gender-based government action must demonstrate an exceedingly persuasive justification for that action

b. State must show that the classification serves an important government objectives and that the discriminatory means employed are substantially related to the achievement of those objectives

i. Justification must be genuine, not hypothesized or invented post hoc

2. Sex is not a proscribed classification

a. Classification may be used to compensate women for particular economic disabilities the have suffered, to promote equal employment opportunity, to advance full development of the talent and capacities of our Nation’s people

b. May not be used to create or perpetuate legal, social and economic inferiority of women

3. Benign Justification

a. Benign justifications proffered in defense of categorical exclusions will not be accepted automatically; a tenable justification must describe actual state purposes, not rationalizations for actions in fact differently grounded

4. Remedy

a. Compensation

i. Must closely fit the constitutional violation; must be shaped to place the persons unconstitutionally denied an opportunity or advantage in the position they would have occupied in the absence of discrimination

b. Elimination

i. Aims to eliminate so far as possible the discriminatory effect of the past and bar like discrimination in the future

b. Actual Difference

i. Michael M. v. Superior Court (1981) – CA law criminalizing statutory rape only for males

1. Intermediate standard of review 

a. Classification must bear a substantial relationship to an important and legitimate governmental objective

b. Gender-based classifications are not inherently suspect

2. Government objective

a. Legislature may not make overbroad generalization based on sex which is unrelated to any real differences between men and women or which demeans the ability or social status of the affected class

b. Asserted purpose is entitled to great deference

ii. Rostker v. Goldberg (1981) – draft applicable only to males

1. Deference normally afforded to legislatures is increased when Congress acts under its authority over national defense and military affairs

2. Men and women, because of restrictions on combat, are not similarly situated for purposes of the draft

c. Discriminatory Purpose

i. Personnel Administrator v. Feeney (1979)

1. Facially-neutral statute require two-fold inquiry

a. Neutral impact

i. If the impact cannot be explained on neutral grounds, sexism is implied

b. Neutral purpose

i. Decision-maker must have selected or reaffirmed course of action at least in part “because of,” not merely “in spite of” adverse affects (rejects knowledge and foreseeability)

d. Non-Sex Classification

i. Geduldig v. Aiello (1974) – upheld insurance program which exempted from coverage work loss due to pregnancy

1. Absent a showing that distinctions involving pregnancy are mere pretexts designed to effect an invidious discrimination against the members of one sex or another, laws are not unconstitutional

a. Classes were not men and women but pregnant women and nonpregnant persons (women and men)

2. Rational basis review

e. Affirmative Action

i. Mississippi University for Women v. Hogan (1982)

1. Intermediate standard of review

a. State must show an exceedingly persuasive justification for a sex-based classification

2. State interest in compensating for discrimination against women

a. Women hasn’t been discriminated against in the field of nursing

f. Mothers and Fathers

i. Caban v. Mohammed (1979) – struck down state law permitting mother, but not father, of an illegitimate child to block child’s adoption by withholding consent

1. Intermediate standard of review

2. Maternal and paternal roles are not invariably different in importance

3. Similarly situated

ii. Parham v. Hughes (1979) – state law barring father of bastard who has no legitimized the kid from suing for wrongful death

1. Rational basis review (plurality)

a. Parents aren’t similarly situated where only the father is in a position to legitimate the child

2. Concurring and dissenting opinions would use intermediate review

iii. Nguyen v, INS (2001) – Federal statute requiring bastards born abroad to US citizen fathers obtain proof of paternity by age 18 in order to obtain citizenship

1. Not similarly situated

a. Proof of biological parenthood from mother’s presence at birth, but not father’s

b. Mother and child have opportunity to develop relationship from event of birth, not father

3. Illegitimacy

a. Intermediate standard of review

i. Classification must be substantially related to an important government interest

ii. Illegitimates contain many characteristics of suspectness

1. Immutable characteristic

2. History of pervasive discrimination

3. Politically insular minority

b. The more it appears that a law is based on prejudice against illegitimates, the more likely it is that the law will be held unconstitutional

IV. Freedom of Expression

a. Free Speech Doctrine

i. Theories

1. Marketplace of Ideas = {p. 890} government shall not take sides in the neutral struggle of ideas.  Free expression will push the best ideas toward triumph through competition (social Darwinism).

a. Communication is dominated by media ( there is no marketplace of ideas

b. What about emotional speeches that don’t appeal to reason?

2. Citizen Participant Model = {p. 893} the purpose of the 1st Amendment is to encourage vigorous discussion of public issues and public officials.  The key is political speech i.e. questioning and discussing government (private speech is not w/in protection)

a. Is it really true that only political speech leads to attainment of knowledge?

3. Individual Liberty Model = {p. 894} freedom of speech serves individual, as well as social goals.  1st Amendment promotes individual autonomy and self-determination.  Regardless of political nature, speech has intrinsic value

ii. Clear and Present Danger

1. Schenck v. United States (1919)

a. The character of every act depends upon the circumstances in which it is done

b. The question in every case is whether the words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent

i. Question of proximity and degree

2. Abrams v. United States (1919) (Holmes, dissenting)

a. Only the emergency that makes it immediately dangerous to leave the correction of evil counsels to time warrants making any exception to the sweeping command, “Congress shall make no law abridging the freedom of speech.”

b. Unless they so imminently threaten immediate interference with the lawful and pressing purposes of the law that immediate check is required to save the country

i. Intent [mental state of wanting to obstruct] + act [advocating obstruction] + success [later part of the opinion] = CPD violation

3. Masses Publishing Co. v. Patten (SDNY) rev’d (2d Cir 1917)

a. If one stops short of urging to resist the law, it seems to me one should not be held to have attempted to cause its violation

b. The emphasis is on permitting speech unless the words are a direct incitement

i. Incitement

1. When you incite, you aren’t within the freedom of speech…too close to action for protection

4. Gitlow v. New York (1925)

a. If legislature makes determination, it is given deference

b. Must be clear and present danger

i. More probable than not

c. First Amendment applicable to states through Due Process Clause of 14th Amendment (“liberty”)

5. Whitney v. California (1927)

a. The establishment of a statute cannot alone establish the facts which are essential to its validity

b. There must be reasonable ground to believe the danger is imminent, that the evil to be presented is a serious one

c. Rebuttable presumption is burden of the defendant

d. Seems to have used rational basis test on legislature

6. Brandenburg v. Ohio (1969)

a. Whitney is overruled

i. The constitutional guarantees of free speech and free press do not permit a State to forbid or prescribe advocacy of the use of force or of law violation except where:

1. Such advocacy is directed to inciting or producing imminent lawless action, and 

2. Is likely to incite or produce such action

b. When the law is substantially overbroad, it can be declared facially unconstitutional

c. Test

i. Advocacy

ii. Directed to inciting or producing

1. Specific intent to incite required, not actual incitement

iii. Imminent

iv. Lawless action

v. Advocacy is likely to incite or produce such action

d. Some say the test is a clear and present danger doctrine, others say incitement test

7. Rice v. Paladin Enterprises, Inc. (4th Cir. 1997)

a. Speech, which, in its effect, is tantamount to legitimately proscribable nonexpressive conduct may itself be legitimately proscribed, punished, or regulated incidentally to the constitutional enforcement of generally applicable statutes

b. Imminence is satisfied by looking at time from reading to time of action, not publication to action

c. Need something more than advocacy and must have specific intent

8. Hess v. Indiana (1973)

a. We’ll take the fucking street later”

b. Statement must be directed at a person or group of persons to have advocating

9. NAACP v. Claiborne Hardward Co. (1982)

a. Any African-American’s that break the boycott of white businesses would have their neck broken

b. Merely because expressions were intended to exercise a coercive impact does not remove them from the reach of the First Amendment

i. Not imminent enough

iii. Structure of Speech Regulation

1. Content-Based Regulation

a. When the government uses content-based regulation, the government must establish that the speech falls into a category of unprotected or low value speech, or, the regulation is presumptively unconstitutional

i. Court distinguishes between subject matter regulations (less suspect) and viewpoint regulations (more suspect)

b. Police Dept. of the City of Chicago v. Mosley (1972)

i. Struck down prohibition of picketing that is not re labor dispute within 150 feet of any school

ii. Once a forum is opened up to assembly or speaking of some groups, government may not prohibit others from assembling or speaking on the basis of what they intend to say

1. Fundamental rights Equal Protection Clause

c. Simon & Schuster, Inc, v. Members of the NY State Crime Victims Board (1991)

i. Court finds law overly inclusive

ii. J. Kennedy (concurring)

1. Favored strict scrutiny because law is not directed to speech that is obscene, defamatory, tantamount to criminal act, does not impair a constitutional right, nor incitement to lawless action, or calculated to bring about imminent harm

d. Boos v. Barry (1988)

i. DC ordinance prohibiting any sign within 500 feet of a foreign embassy if the sign tends to bring that foreign government into public odium or public disrepute

1. Not viewpoint-based (ordinance determines which viewpoint is acceptable in a neutral fashion by looking to the policies of the foreign government), but is content-based (because signs or displays critical of foreign governments are not permitted)

2. Renton inoperable because regulation focused on the direct impact of speech on its audience

2. Content-Neutral Regulation
a. Court applies intermediate review; two different formulations: 

i. 1) Public forum cases [parts of the publicly-managed property generally available for debate]: substantially related to an     important or substantial govt. interest, and an alternative forum must be available. 

ii. 2) Other content-neutral cases: must meet intermediate review and imposed no greater restriction on speech than is essential. 

1. See O’Brien
b. United States v. O’Brien (1968)

i. A government regulation is sufficiently justified if it furthers an important or substantial government interest; if the government interest is unrelated to the suppression of free expression; and if the incidental restriction of alleged First Amendment freedom is no greater than is essential to the furtherance of that interest

ii. Need not be least restrictive, only that it directly and effectively further the government interest

c. TBS v. FCC (1994)

i. Content based regulations are scrutinized strictly

ii. Intermediate scrutiny for regulations not related to content of speech

iii. Principle inquiry in determining content-neutrality is whether the government has adopted a regulation of speech because of agreement or disagreement with the message it conveys

d. Renton v. Playtime Theatres, Inc. (1986)

i. Upheld city ordinance prohibiting adult theatres from being within 1000 feet of any residential zone, church, park or school

ii. While regulation was applied only to a particular category of speech, ordinance was designed to deal with secondary effects of such theatres in surrounding community such as crime and effects on property value

1. Considered valid content-neutral time, place and manner regulation designed to serve a substantial government interest which allows for reasonable alternative avenues of communication

e. City of Los Angeles v. Alameda Books, Inc. (2002) – No majority opinion

i. Upheld prohibition on more than one adult entertainment business in the same building

ii. J. O’Connor (joined by Rehnquist, Scalia and Thomas)

1. Municipalities need only rely upon evidence that is reasonably believed to be relevant to secondary effects that they seek to address

iii. J. Kennedy (concurring in the judgment)

1. Designation of adult entertainment zoning as “content-neutral” is legal fiction

a. If the statute describes the speech by content then it is content-based

2. Central holding of Renton is sound

a. Zoning restriction that is designed to decrease secondary effects and not speech should be subject to intermediate rather than strict scrutiny

i. This is because they have a prima facie legitimate purpose: limit negative externalities of land use

b. However, city should advance some basis to show that its regulation has the purpose and effect of suppressing secondary effects, while leaving quantity and accessibility of speech substantially intact

iv. J. Souter (Stevens and Ginsberg, dissenting)

1. Intermediate scrutiny applies

a. But it comes close to content-based restriction

2. Municipality must show by empirical evidence that the secondary effects which the ordinance attempts to decrease actually exist, that they are caused by the expressive activity subject to the zoning can be expected to either ameliorate them or to enhance the capacity of the government to combat them (say, by concentrative them in one area), without suppressing the expressive activity itself

3. (with J. Breyer) – City failed to justify ordinance under intermediate scrutiny

a. Government’s freedom of experimentation cannot displace its burden under intermediate scrutiny to show that the restriction on speech is no greater than essential to realizing an important objective

f. Hill v. Colorado (2000)

i. Upheld statute making it unlawful for anyone within 100 feet of health care facility’s entrance to knowingly approach within 8 feet of another person, without consent, in order to pass a leaflet or handbill, display a sign, or engage in oral protest, education or counseling with that person

ii. Regulation was a content-neutral time-place-manner regulation

1. Not a regulation of speech, but rather a regulation of the places where some speech may occur

2. Not adopted because of disagreement with the message conveyed

a. Applies equally to all persons regardless of viewpoint

b. Statutory language makes no reference to the content of the speech

3. State’s interest in protecting access and privacy, and providing police with clear guidelines, are unrelated to content of the demonstrators’ speech

3. Prior Restraint

a. Any prior restraint on expression comes to this Court with a heavy presumption against its constitutional validity – Org. for a Better Austin v. Keefe (1971)

b. Generally the Court has employed the clear and present danger test, strict scrutiny, or a similar demanding standard

i. NY Times v. United States (1971)

1. Government must demonstrate that publication (which they wanted to curtail) would necessarily involve “direct, immediate and irreparable damage to our Nation or its people”

ii. Nebraska Press Assn. v. Stuart (1976)

1. Judicial orders restraining criminal pretrial news publications, while intended to preserve 6th Amendment rights to a fair trial, involve prior restraints which are most serious and least tolerable infringements on 1st Amendment rights

2. Only a showing that there is a clear and present danger to the administration of justice could justify such a prior restraint

a. In imposing such an order, trial judge must determine:

i. Nature and extent of pretrial news coverage

ii. Whether other measures would likely mitigate the effects of unrestrained pretrial publicity

iii. The effectiveness of a restraining order in avoiding the danger

iii. Seattle Times Co. v. Rhinehart (1984)

1. Same as Nebraska Press, but upheld because it was entered on a showing of good cause, limited to the context of pretrial civil discovery, and did not restrict dissemination of the information if gained from other sources

a. Restraint was no greater than necessary to protect the integrity of the discovery process, i.e., the danger to reputation and privacy resulting from disclosure of information obtained through discovery

c. If the injunction only incidentally affects expression, if it is content-neutral, prior restraint doctrine does not apply and the court asks “whether the challenged provisions of the injunction burden no more speech than necessary to serve a significant government interest

i. Madsen v. Women’s Health Center (1994)

1. Similar ordinance of that in Hill v. Colorado, with different results:

a. 36 foot buffer in front does not violate 1st Amendment because of need to provide access to and from clinic

i. However, buffer on side and rear burden more speech than necessary

b. Noise restriction on use of sound amplifiers to project messages into clinic is valid

i. Necessary to ensure medical procedures inside can be performed efficiently and to protect the mental and emotional health of the clinic’s patients

c. Ban on images observable from within the clinic is impermissible

i. Patients and employees can simply aver their eyes

d. Blanket ban on approaching anyone without consent who is within 300 feet of clinic and provision creating 300 foot buffer zone around staff residences violate the 1st Amendment (but see  Hill)

ii. Schenck v. Pro-Choice Network of W. New York (1997)

1. Floating buffer zone is impermissible because it creates a lack of certainty that leads to a substantial risk that speech protected by the 1st Amendment would be hindered

d. Content-neutral permit system no involving censorship concerns need only contain adequate standards to guide administrative discretion and render the official’s actions subject to judicial review

i. Thomas v. Chicago Park District (2002)

1. Municipal park ordinance requiring a permit before conducting large scale events or engaging in activities involving sound amplification is constitutional

a. Law provided 13 specific grounds for denial of the permit, none of which had anything to do with what a speaker might say.

b. Law was not directed at communicative activity as such but to all park activity

c. Facially, the law provides narrowly drawn, reasonable and definite standards guiding discretion

4. Vagueness and Overbreadth

a. Standing

i. Individual whose conduct would be prohibited by a proper, narrowly drawn statute may object to an existing statute on the basis of 1st Amendment overbreadth because the existing law could be applied to another whose conduct would be protected by the 1st Amendment – Thornhill v. Alabama (1940)

b. Broadrick v Oklahoma (1973)

i. Particularly where conduct and not merely speech is involved, the overbreadth of a statute must not only be real, but substantial as well, judged in relation to the statute’s plainly legitimate sweep

c. Los Angeles City Council v. Taxpayers for Vincent (1984)

i. There must be a realistic chance that the statute itself will significantly compromise recognized 1st Amendment protections of parties not before the Court for it to be facially challenged on overbreadth grounds

1. The mere fact that one can conceive of some impermissible application of a statute does not invoke overbreadth.

d. New York v. Ferber (1982)

i. Court upheld statute prohibiting the knowing promotion of a sexual performance by a child under the age of sixteen by distributing material that depicts such a performance

ii. The special “substantiality” requirement of Broadrick is applicable because the extent of deterrence of protected speech can be expected to decrease with the declining reach of the regulation

e. City of Chicago v. Morales (1999)

i. J. Stevens (plurality)

1. Law must have substantial impact on conduct protected by the 1st Amendment for the overbreadth doctrine to be applicable

2. Freedom to loiter for innocent purposes is part of the liberty protected by the Due Process Clause of the 14th Amendment

a. Freedom of movement inside frontiers that is a part of our heritage or the right to move to whatever place one’s own inclination may direct

3. Vagueness may invalidate a criminal law for two reasons

a. May fail to provide the kind of notice that will enable ordinary people to understand what conduct it prohibits

b. May authorize and even encourage arbitrary and discriminatory enforcement

ii. J. Breyer (concurring)

1. If every application of the ordinance represents an exercise of unlimited discretion, then the ordinance is invalid in all its applications

iii. J. Scalia (dissenting)

1. No constitutional right to loiter

2. Not vague

5. Fighting Words, True Threats and Offensive Speech

a. Chaplinsky v. New Hampshire (1942)

i. “Offensive” is what men of common intelligence would understand to be words likely to cause an average addressee to fight

ii. Lewd, obscene, profane, libelous and insulting/fighting words can be prevented/punished because their very utterance inflicts an injury or tends to incite an immediate breach of the peace

b. Cohen v. California (1971) – “Fuck the draft”

i. States are free to ban the simple use, without a demonstration of additional justifying circumstances, of so-called “fighting words,” those personally abusive epithets which, when addressed to the ordinary citizen, are, as a matter of common knowledge, inherently likely to provoke violent reaction

1. Must be directed to the person of the hearer

2. Must show evidence that substantial number of citizens are standing ready to strike out physically

ii. Ability of government to shut off discourse solely to protect others from hearing it depends upon a showing that substantial privacy interests are being invaded in an essentially intolerable manner

c. Feiner v. New York (1951)

i. Hostile audience problem

1. It is one thing to say that the police cannot be used as an instrument for the suppression of unpopular views, and another to say that when the speaker passes the bounds of argument or persuasion and undertakes incitement to riot, they are powerless to prevent a breach of the peace

ii. J. Black (dissenting)

1. Police have the power to prevent breaches of the peace, but if, in the name of preserving order, they ever can interfere with a lawful public speaker, they first must make all reasonable efforts to protect him.

2. A man making a lawful address is entitled to know why he should cease doing a lawful act

d. Gregory v. Chicago (1969)

i. If the source of impending violence is a crowd of listeners hostile to the speaker’s message, the police usually must proceed against the crowd and protect the speaker

e. Edwards v. South Carolina (1963); Cox v. Louisiana (1965)

i. Generalized fears of possible disorder do not justify police in stopping demonstrators/speakers

f. Collin v. Smith/Village of Skokie v. Nat. Socialists Party (7th Cir./ Ill. 1978)

i. A speaker who gives prior notice of his message has not compelled a confrontation with those who voluntarily listen

ii. A hostile audience is not a basis for restraining otherwise legal 1st Amendment activity.  If the actual behavior is not sufficient to sustain a conviction under a statute, then certainly the anticipation of such events cannot sustain the burden necessary to justify a prior restraint

g. Hate Speech

i. R.A.V. v. City of St. Paul (1992)

1. The presumptive invalidity of content discrimination is subject to exceptions where there is no danger of driving certain ideas or viewpoints from the market:

a. When the basis for the content discrimination consists of entirely of the very reason the entire class of speech at issue is proscribable, no significant danger of idea or viewpoint discrimination exists

b. The subclass happens to be associated with particular secondary effects of speech, so that the regulation is justified without reference to the content of the speech

c. So long as the nature of the content discrimination is such that there is no realistic possibility that official suppression of ideas is afoot

ii. Virginia v. Black (2003)

1. “True threat” any threat to a person or group of persons intended to place the victim in fear of bodily harm or death

a. Speaker need not actually intend to carry out the threat

b. Protects individuals from the fear of violence and from the disruption that fear engenders in addition to protecting people from the possibility that the threatened violence will occur

2. Just as a state may regulate only that obscenity which is the most obscene due to its prurient content, so too may a state choose to prohibit only those forms of intimidation that are most likely to inspire fear of bodily harm

3. Unlike R.A.V., the Virginia statute does not single out speech directed toward one of the specific disfavored topics

4. (Plurality) Prima facie provision is overbroad

5. J. Scalia (dissenting)

a. Intent provision is a rebuttable presumption

b. Not substantially overbroad

6. J. Souter (concurring and dissenting in part)

a. R.A.V. doesn’t apply because the statute is geared toward a specific view-point (prong 3)

7. J. Thomas (dissenting)

a. Statute prohibits conduct, not expression

6. Expressive Conduct

a. WV State Bd. of Ed. v. Barnette (1943)

i. Symbolism is a primitive but effective way of communicating ideas

b. United States v. O’Brien (1968)

i. When speech and non speech elements are combined in the same course of conduct the government regulation is justified where:

1. It is within the constitutional power of the government

2. It furthers an important or substantial governmental interest

3. The governmental interest is unrelated to the suppression of free expression; and

a. Look to state interests asserted

4. The incidental restriction on alleged 1st Amendment freedom is no greater than is essential to the furtherance of that interest

c. Texas v. Johnson (1989)

i. Spence test: For conduct to be communicative there must be:

1. An intent to convey a particular message present

2. A great likelihood that the message will be understood by those who viewed it

MODERN FIRST AMENDMENT ANALYSIS

	Content-Based Regulation

· Viewpoint Regulation (advocacy cases)

· Subject-matter Regulation (Mosley, Boos, Simon & Schuster, Brandenburg)

· Directly tied to content, regulates speech because of the message conveyed.

Presumptively Invalid

- Burden is on the government
	Strict Scrutiny: “The law must be necessary to accomplish a compelling government interest.”

- there cannot be a less onerous alternative, narrowly tailored

Categories: (low-value speech deserving no or little 1st Amendment Protection)

1.  danger/incitement

2.  fighting words

3.  obscenity

4.  kiddie porn

5.  true threats

6.  cross-burning

- Consider R.A.V., (no discrim. within a category)



	Content-Neutral Regulation

(City of Renton, Turner, City of Ladue [kind of Ladue])

· Incidental Burden on Speech

· Justified apart from the content of the speech.

· Less risk these regulations will exclude particular ideas or viewpoints.
	Intermediate Scrutiny:  “The law must be substantially related to an important government interest.”  Must be direct and effective.  

-  If a public forum, must be an alternative available.

O’Brien Standard

a. Furthers an important or substantial governmental interest

b. Unrelated to the Suppression of free expression.

c.  Incidental restriction on alleged First Amendment speech not greater than is essential.



	BOTH: 

- Also look for vagueness

- Overbreadth:  better if substantial.


	


· CPD v. FW: 

· CPD focuses on the actual danger created by the speech; FW focuses on the content of the words themselves. 

· CPD focuses on whether there was a danger of incitement in the circumstances, FW focuses on whether the average person would be incited. 

· The more that a court using FW looks at the actual circumstances, the more it’s really applying CPD.  This, to Dienes, seems to be what’s happening in lower courts. 

· Most courts today strike down laws like these struck down under overbreath doctrine.  

