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Key principles of constitutional law

1. Limited government and popular sovereignty – national government has limited power

2. Separation of powers – 3 branches of government, separate but coequal

3. Division of powers – state v. federal government (supremacy clause)

4. Checks and balances – structurally separated institutions sharing & balancing powers

5. Rights and liberties – Bill of Rights

Origin of Judicial power – Article III – establishes a national/federal judiciary.


Supreme Court is the only constitutionally created national court.


All other courts created by Congress through federal judiciary acts.

Article III Federal Courts


Article I Federal Courts
U.S. Supreme Court



Military justice system

U.S. Courts of Appeal



Most D.C. courts

U.S. District Courts



etc.

Article III, §2

Clause 1 – defines judicial power:

Cases & Controversies...........
Federal Question (arising under the U.S. Constitution or U.S. Federal statutes)





Diversity Jurisdiction

Clause 2 – defines how power is exercised:

Original Jurisdiction...............
ambassadors, ministers, consuls, state as party, etc. (Congress cannot enlarge/expand/decrease this jurisdiction)

Appellate Jurisdiction.............all other cases before mentioned & with such exceptions as Congress shall make
National judicial power is technically conferred by Article III, but is usually conferred by statute.  The 1st Judiciary act established the power for original National judicial system. 

I. Judicial Review

A. Review of Federal Action

Federal courts have the power to review and invalidate governmental action as repugnant to the Constitution.  This power extends to all lower Federal courts & State courts as well.

1. Marbury v. Madison, 1803 (p. 13) – does the SCt have the power to review acts of Congress to determine their constitutionality?
a. Marshall says YES

1. Declares §13 of the Judiciary Act of 1789 unconstitutional because the enlarging of the SCt’s jurisdiction to cover mandamus actions was a violation of Article III limitations of Federal court jurisdiction.

2. “Expression of one is the exclusion of others” – mandamus actions not included in Article III, ( not intended to be included in the Judicial power.  Congress exceeded its authority. Congress can only give Federal courts jurisdiction to the limit of Article III.
3. It is the duty of the judiciary to say what the law is and if it is repugnant to the Constitution (it must be struck).
b. The Constitution is:

1. The expression of popular will and ( properly controlled the exercise of all governmental power (including Congress).

2. Supreme over ordinary law – laws in defiance of the Constitution are null/void.

3. Fundamental law (supreme and overriding) and regulatory law (binding, enforceable, and meant to limit).

c. The origin of Judicial power

1. Structure of the government

a. “It is emphatically the province and duty of the judicial department to say what the law is.”  Because the Constitution is a law, it follows that the Judiciary has the power to interpret it.

b. Constitutional interpretation has more finality than statutory interpretation has.  While Congress can correct erroneous judicial interpretation of a statute, only a constitutional amendment can revise judicial interpretation of the Constitution.

c. Legislative intent is used to interpret statutes, but Constitutional interpretation is more fundamental because it is an act of creation.

2. Text of the Constitution

Although there is no explicit textual authority for Federal court review of the acts of the President and Congress, this power has been inferred from:

· Article III grant of “judicial power to extend to all cases arising under...” to the Supreme Court and inferior Federal courts

· Article VI Supremacy clause – “this Constitution and the laws of the United States which shall be made in pursuance thereof shall be the supreme law of the Land” and binds all judges (including state courts) to uphold it.

3. Original intent of the framers

Framers did intend some form of judicial review.


4. Functional and policy considerations

· Government set up so that courts would be insulated and have ability to critically review w/o outside influences (elections), so courts are in the best position to make constitutional determinations.

· (However, there are arguments that this isolation is the reason why we should not let final authority rest with an unelected body of tenured life judges.)


d.  Holding of Marbury can be construed:

1. Narrowly – only the judiciary could act to protect its own jurisdiction against congressional action (hasn’t been held this narrowly).

2. Broadly – declares the “basic principle that the Federal Judiciary is supreme in the exposition of the law of the Constitution.”  This principle has ever since been respected by the Court and the country as permanent and indispensable feature of the Constitutional system (Cooper v. Aaron).


e.
Other key points

1. Since the Constitution prescribes the powers delegated by the people to the national government, a congressional act to the Constitution is invalid.

2. Only federal laws “made in pursuance” of the Constitution are the Supreme Law of the Land under Article IV.

3. The Article III grant of jurisdiction would mean nothing if the Judiciary wasn’t given the power of judicial review.

B. Review of State Action

Article VI Supremacy Clause.  The Constitution is supreme over the constitutions and laws of the states.  Therefore, judicial review is not limited solely to review of Federal actions and laws.  It extends as well to State action.

Article VI requires State courts to make decisions in conformity w/ the US Constitution.

· Cases arising under the Constitution are reviewable by the SCt under Article III §2.

· Policy arguments for extending SCt appellate jurisdiction to State court decisions of federal constitutional issues include the need for uniformity in interpretation.

1. Martin v. Hunter’s Lessee, 1816 (p. 23) – main issue was whether SCt had appellate jurisdiction over the state supreme courts.
a. Question of the validity of §25 of the Judiciary Act of 1789, giving SCt jurisdiction over state supreme courts.

b. VA argued the compact theory – which suggested that the SCt only had jurisdiction over cases coming from the lower Federal courts.  The US Constitution was a compact among the states and the parties to that instrument (states) were superior to the national government it created.

c. Court says NO

1. Article III subject matter jurisdiction of the SCt includes cases arising under the Constitution.  If a State court decides a constitutional question, the SCt has the power to review the issue by way of appellate jurisdiction.

2. SCt jurisdiction over state decisions is limited to only constitutional issues – cannot review any state decision.
d. Power comes from:

1. Text of the Constitution

a. Article VI Supremacy clause – state judges are bound by the US Constitution, notwithstanding contrary state law

b. Article III gives SCt jurisdiction over all cases arising under the Constitution.

c. It must have been envisioned by the framers that state judges could interpret federal law because had Congress not made lower federal courts, someone would have had to have the power to hear any cases not granted to the SCt’s original jurisdiction.

2. Policy arguments

a. Need for uniformity in federal interpretation

b. Prevention of forum shopping



e.
Other key points:

1. “It is the case, and not the court, that grants the jurisdiction.

2. This power of SCt jurisdiction over state actions applies to criminal, as well as civil matters.  Cohens v. Virginia, 1821 (p. 30) – note case.

C. Review of Governmental Officials

Political act = where the Constitution vests the exclusive authority in the executive.  No judicial review allowed.  Discretionary act (not ministerial).

It is the nature of the action/case and not the person that determines the appropriateness of judicial review.  Not dependent upon the officer, but on the act.
1. Cooper v. Aaron, 1958 (p. 30) – note case
The governor and legislature of a state act unconstitutionally in attempting to interpose state sovereignty as a justification for refusing to obey the SCt’s decision declaring state mandated school segregation unconstitutional.

2. All governmental officials (state or federal) are subject to judicial review.

3. Relied upon:

a. Marbury – the Federal judiciary is supreme in the exposition of the law of the Constitution.

b. Every state executive, legislator and judicial officer is solemnly committed by oath (taken pursuant to Article VI) to support the Constitution.  There is a Constitutional duty on the part of the members of all of the branches of state government to comply with the SCt’s decisions.
c. “No state legislator, executive, or judicial officer can war against the Constitution w/o violating his undertaking to support it.”

D. Techniques of Constitutional Interpretation

Some terms of the Constitution defy precision.  In interpreting these terms, the courts use the following techniques:

1. Interpretivism – focus on the Constitution itself.

a. Textualism – reliance is exclusively based on the language/words of the Constitution.  Anything else is not authoritative.

b. Originalism – reliance is based on text + original intent of the framers and the social construct at the time.  Also, for an amendment, the focus is the terms at that time.

c. Intentionalism – reliance upon the original intent/values of the framers.

2. Non-interpretivism – reliance is based on looking outside of the text to current social values.  Judicial subjectivity.  Looks to social change factors.

II. Congressional, constitutional and policy limitations on Judicial Review - Justiciablity

Supreme Court jurisdiction – the judicial power is vested in the SCt and such inferior courts as Congress may establish.  Consists of defined cases and controversies, (including those involving constitutional questions).

Court has two types of jurisdiction:

Original
1.  Only federal court created by Article III


2.
Original jurisdiction as defined by Article III

3.
Marbury says that original jurisdiction cannot be expanded or diminished (although it may be concurrent).

Appellate
1.
Extends to law and to fact in all other cases with such exceptions and under such regulations as Congress should make.


2.
There is a question as to how much power/discretion Congress has in forming Appellate jurisdiction.  Can Congress take away certain types of cases or even all appellate jurisdiction?  Or are they limited to establishing regulations/limitations upon the acts of the courts?

By avoiding the exercise of judicial review, the court is, in effect, allowing the practice to continue.  Acceptance by passivity ( precedent.

A. Congressional control of federal court jurisdiction

1. Textual limitations

a. “...with such exceptions and under such regulations as Congress shall make.”  Although Article III sets the outer boundaries of the judicial power, common doctrine is that Congress need not vest all of that power in the Federal courts.
b. If not affirmatively granted by the Congress, the power is excepted (taken away).

2. Congress must authorize the Court’s appellate jurisdiction (done through statutes).  If not authorized, the SCt has no power to hear the case.

3. Congress’ failure to authorize jurisdiction is considered an implied exception.
4. Ex Parte McCardle, 1869 (p. 1415) – SCt upholds a statute withdrawing SCt appellate jurisdiction to issue writs of habeas corpus (even after the case had been orally argued to the SCt).
a. This act of repealing appellate juris. is an “exception” as contemplated in Article III.

b. Purpose of the legislation was to prevent the exercise of judicial review of the constitutionality of the new reconstruction laws – but SCt doesn’t look at purpose.

c. Congressional power to do this:

1. Textual support in Article III

2. Original intent – compromise to leave it to Congress

3. Precedential value is weak

d. Congress must affirmatively authorize Federal courts to hear cases w/in judicial power (must provide the “spark” to the “gas” provided by the Constitution.)

e. Holding can be construed two ways:

1.  Narrowly
Ability of Congress to deny one remedy when other remedies available (didn’t end all routes to SCt habeas corpus jurisdiction – only one route; also did not remove power of court to review state court constitutional decisions).

2.  Broadly
Grants plenary power to Congress to affect appellate jurisdiction.


5.
Internal limitations on congressional power to limit judicial power

a. Court must perform its essential role of preserving the uniformity and supremacy of federal law – Congress cannot violate this.

b. Separation of powers

1. U.S. v. Klein, 1872 (p. 1417) – note case.  Congress tells SCt that if the Court decides for the claimant, they must then withdraw jurisdiction.  Court holds that Congress cannot decide a case – they cannot usurp the judicial power.

2. Congress cannot interfere with judicial functions under the separation of powers.

3. McCardle is distinguished because there, Congress withdrew the Court’s jurisdiction before the SCt’s decision.

c. Supremacy clause

1. The judicial function is to ensure uniformity of Federal law throughout the land and to ensure that a Federal claim is heard and protected by an independent Federal court.

2. Congress cannot remove this essential power.

d. Structural limitations

1. Congress cannot destroy the essential constitutional functions of the SCt.

2. Congress cannot leave a litigant w/o a forum for asserting his constitutional rights.


6.  External limitations on congressional power


Congressional statutes cannot invade rights and liberties guaranteed in the Constitution.  Barring certain remedies may be a violation of these rights.

a.
Various rights can trump Congress’ power over Appellate jurisdiction:

i. Due process – fundamental fairness – limits the ability of Congress to withdraw federal review of state criminal convictions on constitutional matters.  There must be an available forum for a federal constitutional claim.

ii. Equal protection – limits the ability of Congress to withdraw from Federal courts the power to order the only effective remedy available to vindicate a right.

iii. Federal protection will trump constitutional power.

c. Felker v. Turpin, 1996 (p. 1420) – note case; Legislation granting limiting a prisoner’s habeas petitions is constitutional.  Because the act didn’t totally preclude habeas petitions, the SCt upheld the act.


7.
Total limitation.  *Congress cannot deny all forums for treatment of Federal constitutional claims (ex: Helms’ school prayer bill)

a. Based on fundamental fairness arguments, that everyone has a right to be heard in Federal court.  This assumes potential unfairness in State courts.

b. While the argument is that this is only discrimination against claims, and not people – people brings claims, this class of claimants ( is being discriminated against.

c. Congress can jurisdiction by either the SCt or lower Federal courts, but cannot deny all forums – must leave some available.

B. Constitutional and policy limitations – doctrines whereby an Article III court can avoid disposition of a constitutional issue and dismiss the case.

1. 11th Amendment – prohibits Federal courts from entertaining specified cases brought against a state w/o its consent.  Sovereign immunity.  11th Amendment expressly overturned decisions like Chisolm v. GA, 1793 (p. 1422) – which had held that citizens of one state could sue another state in Federal court.

a. “The judicial power of the US shall not be construed to extend to any suit in law or equity commenced or prosecuted against one of the States by citizens of another state or by citizens or subjects of any foreign state.”

b. Extended in Hans v. LA, 1890 (p. 1423) – note case, to bar suits by a citizen against his own state w/o consent.

c. 11th Amendment is not a total bar to Federal judicial review of state action.  There are ways to get around state sovereign immunity:

i. Only bars suits against the state and its agencies, not local government and their agencies.
ii. Waiver – state can consent to being sued in Federal court.

iii. When a state official acts unconstitutionally, the action is not considered a state action for purposes of the 11th Amendment.  Ex parte Young, 1908 (p. 1423) – note case held that constitutional wrongs committed by a state official are not protected by the 11th Amendment.

BUT ----
where a suit directed against a public official results in a retroactive charge on the general revenues of the state and cannot be distinguished from an award of damages, the 11th Amendment bars the action.

iv. For purposes of the Civil War Amendments (13, 14, 15).  To enforce the guarantees of the 13th, 14th, & 15th Amendments, Congress has the power to abrogate the 11th Amendment.  These amendments are specifically directed against the states and arguably do away w/ 11th Amendment concerns.

2. Case in Controversy – requires that litigation be presented to the federal courts in adversary form and in a context capable of judicial resolution and that its resolution does not violate separation of powers principles.

a. Prohibits the Federal courts from giving advisory opinions on constitutional matters.

b. Court will only decide “flesh & blood” controversies

c. The Court cannot reach out to resolve an issue until it comes to the court bearing actual controversy between 2 litigants who are adversaries in fact.
d. Process rationale:

i. Adversity encourages full litigation and more complete information.

iv. Also assures that all interests are fully represented.  It is unfair to hold later litigants to adverse judgments in which they weren’t fully represented.

v. Values served:

· Avoids premature decisions

· Promotes self-determination – importance of placing control over the political processes in the hands of the people most closely involved.

e. Separation of powers:

i. Article III Federal courts exercise judicial review because they have to – strict necessity for the case to be resolved.

ii. Restrains court from generating new constitutional doctrine.

f. Muskrat v. U.S., 1911 (p. 1427) – defines “case or controversy”
i. Court dismisses for want of jurisdiction – no case or controversy

ii. Claims of the litigants are established by law/custom for the enforcement of rights or the prevention/redress of legal wrongs.
iii. A statutory claim or common law right must be claimed.  Also – there must be a legal redress.

iv. The court was worried that the decision would not conclude the dispute because not all parties were before the court.  Their ruling cannot directly determine the rights of nonparties.


3.
Discretionary review (Policy limitations – Judicial self-restraint)

a. Created by the SCt for their own governance; grounded in the notion of self-restraint, separation of powers.

b. Constitutional issues affecting legislation will not be determined.

i. Ashwander v. TVA
ii. SCt will not take a case in advance of the necessity of deciding it or if the record presents some other ground by which it may be resolved.

iii. If a construction of a statute is fairly possible by which the constitutional question may be avoided, the SCt will not take the case.

c. The court will not give advisory opinions as a prudential rule.  They take into consideration the following:

i. Delicacy of the function of in constitutional cases

ii. Potential consequences

iii. Comparative finality of the court’s judgment

iv. Separation of powers

v. Inherent limitations of the judicial process

vi. See Rescue Army v. Mun. Ct., 1947 (p. 1431)

d. The line between case/controversy and prudential rule is very thin.

i. In cases where the SCt avoids a decision on the merits, it is often difficult to determine whether the barrier to decision was a constitutional limitation or a prudential concern.

ii. This distinction is critical, however, because Congress can enact legislation which will allow the Federal courts to hear an action where they may otherwise refuse to adjudicate on the basis of prudential considerations.  They cannot, however, override the limitation on judicial review where there is no case/controversy.

C. The Standing limitation – WHO may litigate a constitutional claim

Parties seeking relief must allege “Such a personal stake in the controversy as to assure that concrete adverseness which sharpens the presentation of issues upon which the Court so largely depends for illumination of difficult constitutional questions.”  See Baker v. Carr, 1962 (p. 34).

“Access standing” – ability to go before a court and argue illegal governmental acts.  Generally, there is no “access standing” w/o an actual injury (even if the statute is unconstitutional).

Article III Standing requires (ACCESS STANDING):

1. Injury in fact (not just a legal claim, but factual harm).  May include

a. Economic injury – Singleton v. Wulff
b. Aesthetic or Environmental injury – SCRAP, Sierra Club
c. Intangible injury (like the ability to live in an integrated community) – Gladstone v. Village of Bellwood
2. Causation – injury must be traceable to challenged action

3. Redressability – injury must be redressable by the requested relief.  The government wrong must have caused the injury.

The focus is on the party who is litigating, not on the issue being litigated.  Legal rights only exist if there is a remedy (w/o a remedy there is no legal right).
Prudential rules (PRUDENTIAL STANDING):

1. ( must assert his own legal rights and interests – cannot rest claim on 3rd-party

2. Cannot be an abstract question of wide public significance that amounts to a generalized grievance.  Must be different in kind – (think public nuisance).

3. Complaint must be in a zone of interest to be protected by the constitution or statute in question.

1. The ideological plaintiff – the SCt has frequently discharged citizen-litigants who present no particularized claim of injury not suffered by the citizenry at large.

a. Citizens do not have Article III standing even if it is clear that the government is acting unconstitutionally.  No citizen standing.
b. Arguments against citizen standing:

i. Policy reasons – claims are often generalized, ideological, or abstract

ii. Personal injuries often clarify issues and encourage full litigation

iii. Citizen suits require too much review and direction over co-equal branches; such supervision extends beyond judicial role.

iv. Proper remedy lies in the political process (voting).

c. Arguments for citizen standing:

i. Constitution is a set of enforceable limitations on government actions, ( when government acts unconstitutionally, every citizen is harmed.  Citizens should be able to act to enforce these limitations.

ii. “We the people” should have right to be private attorneys general.

d. Valley Forge v. Americans United..., 1982 (p. 1446) – free conveyance of government land to religious institution was being challenged by (, claiming that their fair and constitutional use of tax $ was being violated (also claim of violation of personal constitutional rights).
The court held that a citizen does not have standing to challenge a government action merely to correct constitutional wrongs.  An Establishment clause claim does not eliminate the Article III requirement of personal injury.

To show injury, the ( must show that his injury was different in kind from that of the public at large.
Article III prevents citizen standing absent federal statute.
e. Taxpayer standing – generally, federal taxpayers lack standing to challenge federal law (see Frothingham v. Mellon, 1923 (p. 135).

f. Exception to (:

Flast v. Cohen, 1968 (p. 1439) – if party can pass a two-part test there may be taxpayer standing.  Two-part test:

1. Taxpayer must be challenging an exercise of Congress’ Article I §8 taxing/spending power.

2. The enactment must be alleged to offend a specific constitutional limitation on the taxing and spending power.

3. However, Flast has been confined to its facts, and is unlikely to be upheld.

g. Voter standing – see apportionment discussion below

h. Organizational/Associational standing

1. Sierra Club v. Morton, 1972 (p. 1443) – an association will be granted standing as long as they are able to show actual personal harm to their members.

2. U.S. v. SCRAP, 1973 (p. 1444) – “the fact that many persons shared the same injury [is not] sufficient reason to disqualify any person who had in fact suffered an injury.”

2. Injury and causation

a. Lujan v. Defenders of Wildlife, 1992 (p. 1455) – federal law which required consultation with the US Sec. of Interior before action endangering wildlife was changed to include only national or high seas areas.  ( argued to include foreign nations – sought declaratory judgment/injunction.
1. Injury in fact – court attempts to assert more rigor in the requirement by declaring that the injury in fact requires “an invasion of a legally protected interest that is:”

a. concrete and particularized, (“all citizens” is not particular enough to meet the Article III requirements), (Kennedy/Souter concurrence – “Congress must at the very least identify the injury it seeks to vindicate”), and

b. actual or imminent (not conjectural or hypothetical)
These requirements not satisfied here, because “someday intentions” w/o any description of concrete plans do not support a finding of injury.  Court held this was a “use injury” which was not actual or imminent.  Other injuries included (but these failed as well):

· “ecosystem nexus” – contiguous ecosystem

· “animal nexus” – anyone with an interest in seeing the animals

· “vocational nexus” – anyone with a professional interest

2. Redressability – Must be likely, not merely speculative that the injury will be redressed.  Here, even if the SCt were to recognize an injury, there is no guarantee that the remedy would relieve the injury because:

a. foreign government might not change

b. agency is not parties to the action, ( a requirement to consult with the Secretary is inappropriate

c. cannot guarantee that endangered species would be protected

3. Rejects statutory standing as applied to these facts.  Generalized grievances about government that cannot be differentiated from that shared by members of the public at large cannot provide a basis for standing.  Court suggests using the political process to address these grievances in order to avoid the separation of powers conflict (Executive power, not Judicial power).





4.
Dissent:

c. Warth v. Seldin, 1975 (p. 1465) – note case; low-income litigants lacked standing to challenge exclusionary zoning in the absence of any showing that a developer who would build suitable housing is prevented from doing so because of the zoning ordinance.
1. Injury in fact - ( was unable to demonstrate that any developer who would build suitable housing was being excluded by reason of the zoning law.  (’s also failed to allege/identify a specific developer w/ a specific project, the furtherance of which had been precluded by the zoning law.  Injury must rise above mere generalized grievance against the challenged law – must have actual injury.
2. Causation - ( could not establish that “in fact, the asserted injury was the consequence of (’s actions or that prospective relief would resolve the harm.”

3. ( couldn’t establish that there was a substantial likelihood that he would personally profit from the requested relief.  No redressability.
· Especially difficult to show when the litigant alleges that the government’s action unconstitutionally motivates some unnamed 3rd-party to act in a way that prejudices the litigant.

d. NE FL Ch. Of Assoc. GC v. Jacksonville, 1976 (p. 1467) – note case – similar facts to Warth.  Court did find standing here because the ( was able to show an actual injury – unfair competition (or inability to compete).  The court relaxed its standards a bit in holding that when a government classification makes it more difficult for members of one group to obtain a benefit than members of another group, the ( is not obliged to show that the benefit would have been available absent the government discrimination.
e. Gladstone Realtors, 1979 (p. 1466) – steering of potential real estate purchasers.  Ability to live in integrated housing.   Court held that an indirect injury is enough to prove standing.  Congress can create a legal right in an interest, but congressional legislation and statutory involvement is necessary to create a statutory right.  Statutory standing.

f. Statutory Standing - Congress can remove prudential obstacles to standing.
1. A statutory right creates standing, even for a generalized, abstract interest.  Congress can go to the Article III boundary in creating these rights.

2. Congress can create these rights, but must: 

· Identify the injury to be vindicated; and

· Create a specific class who can bring an action.

4. Typical case is the “aggrieved person” provisions in the enabling legislation of federal regulatory agencies permitting those aggrieved by federal administrative action to obtain review in the Federal courts.

g. FEC v. Akins, 1998 (p. 187Supp) – voter standing.  Congress grants standing to any person who believes a violation of this act has occurred as long as (1) the voter is in the zone protected and (2) they prove a failure to obtain information (the injury the Act sought to protect).  This inability to obtain information is an “injury in fact” that is “concrete and particular.”

h. Allen v. Wright, 1984 (p. 1468) – parents of black students allege that IRS tax exemption to discriminating (all white) private schools is injuring their children’s opportunity to receive a desegregated education.
The SCt held that there was no cognizable injury (( didn’t allege injury for unequal treatment) and that the alleged injury was not fairly traceable to the allegedly unlawful IRS conduct.

1. Injury claimed:

(a) Direct: 

· Government not obeying the law – NO – No citizen, acting as a citizen has Article III standing.
· Stigmatic Injury – No claim of personal denial to an individual, but the entire class is denied – NO – Too abstract, not particularized enough.
(b) Indirect:

· $ to the private schools stops desegregation from happening – YES – but see Causation challenge below.

2. Stigmatic injury – if this abstract injury were cognizable, standing would extend nationwide to all members of the particular racial groups against which the government was alleged to be discriminating by its grant of a tax exemption to a racially discriminatory school.

3. Causation:

· Attenuated – the injury was not fairly traceable to the government action because it is indirect and resulted from independent actions of 3rd-parties not before the court.  The causal connection was tenuous, at best.

· Speculative – as to whether the withdrawal of tax benefits would cause a segregated school to change its policy.

4. Redressability – “fairly traceable” v. redressable

· Fairly traceable = relationship between conduct and injury – because only a few schools are getting this $, it is hard to say how big an impact this has.  ( failed to show enough schools to show enough impact (injury).

· Redressability = relationship between injury and relief – here, even if this $ stopped, we don’t know that more white children would attend public schools.

5. Separation of powers

· Courts are not the proper forum for complaints of how government does business (political process – voting)

· Courts must exercise discretion when intruding on executive enforcement policies.

6. Dissent:

· Brennan:
Need for more discovery to decide if causation issue has been satisfied.

· Stevens:
Based on tax policy, economics, and pure logic – if you make something more expensive, less likely that people will take advantage of it – causation.

Also argues against separation of powers argument, because S/P deals with WHAT can be litigated, and standing deals with WHO can litigate.  S/P concerns are more appropriate under justiciability, or claims on the merits, or equitable remedies.

i. Simon v. E. KY Welfare..., 1976 (p. 1467) – injury must result from a party in the action, not the action of an independent 3rd-party.  Too speculative and no redressability.  Cannot speculate whether hospitals will stop treating indigent patients (very expensive) if they must forgo federal funds.

j. Village of Arlington Heights v. MHDC, 1977 (p. 1466) – nonprofit housing developer was able to show standing in his challenge of zoning requirements.  His grievance “focused on a particular project and is not dependent on speculation about the possible actions of third parties not before the court.”  Goes to the spending clause.

3. 3rd party standing
a. A litigant usually lacks standing to raise the rights of 3rd parties not before the court:

1. Desire to avoid unnecessary litigation of constitutional rights

2. Belief that the 3rd party is the best proponent of his own rights

b. Rule of Judicial self-restraint, not an Article III requirement – the values supporting the rule can be outweighed by competing competitions

1. Over-breadth test
2. 1st Amendment cases

3. Close relationship between parties – makes court more confident that litigant will fully litigate (ex: doctor/patient, NAACP/members)

4. Claim raised is critical to litigant’s own actions (ex: doctor/potential abortion patient, etc.)

c. Congress can remove these prudential obstacles by statute.

d. Singleton v. Wulff, 1976 (p. 1481) – physicians may raise the rights of their patients to an abortion given:
1. The intimacy of the relationship between the physician and the patient.

2. The relative inability of the patient to assert her own rights since she may be chilled from litigating by the desire to avoid publicity.

3. Physician’s financial stake in the outcome.

e. Tileston v. Ullman, 1943 (p. 1480) – court rejected standing to a doctor challenging anti-birth-control legislation on behalf of his patients.  Held that the doctor didn’t allege an injury to himself.  Can’t sue to protect the rights to unrelated 3rd-parties.

f. Campbell (p. 188Supp) – white criminal ( has standing to raise Equal protection and due process claims challenging discrimination against blacks in the grand jury selection process.
1. Injury in fact – casts doubt on the fairness of the criminal proceeding

2. Has an interest in asserting the rights of the excluded jurors

3. Excluded jurors face significant obstacles in asserting their equal protection rights.

g. Associational Standing
1. An association has standing to assert the claims of its members even if it has suffered no personal injury from the challenged activity.

2. Hunt v. WA State Apple..., 1977 (p. 1482) – 3-step test
· Members would otherwise have standing to sue in their own right

· The interest the association seeks to protect is relevant to its organizational purpose

· Neither the claim asserted nor the remedy requested would require participation by the individual members in the lawsuit (problem arises, however, re: damages – how do you assess personal injury?)

D. Timing limitations – WHEN can constitutional litigation be brought?

1. Mootness – when a Federal court’s determination of a legal issue submitted by the parties is no longer necessary to compel the result originally sought because of changes after the suit was brought, the case is said to be moot and Federal courts are w/o power to decide such a case.

a. Derived from Article III’s case or controversy requirement

b. DeFunis v. Odegaard, 1974 (p. 1483) – non-minority applicant brings suit under the 14th Amendment because he is not admitted to state law school and minorities with lesser credentials are admitted.  Became moot, because ( admitted to school.
1. Once a claim is no longer “in controversy” it cannot be heard.

2. Exceptions:

a. Voluntary cessation – the voluntary cessation of allegedly illegal conduct will not render a case moot where there is a reasonable expectation that the wrong will be repeated.  (ex. discriminatory programs –  NE FL Ch.)
b. Collateral consequences – a case will not be rendered moot if there remain unsettled important collateral consequences that may still have an adverse impact on the litigant.

c. Repetitious issues – a constitutional issue will not be rendered moot when it is capable of repetition, yet evading review.  If the suit is maintained as a class action, mootness is avoided if it is capable of repetition, yet evading review for any members of the class.  There must be reasonable likelihood that the wrong complained of would reoccur.  (ex: pregnancy – Roe v. Wade)

2. Ripeness – requirement that litigant can show present injury or imminent threat of substantial injury.  ( doesn’t have to wait until injury occurs.  Litigant must present actual cases, not abstractions.

a. Three factors: 

1. Hardship to the (s from the delay.

2. Whether Judicial intervention would improperly interfere with administrative actions.

3. Whether the court would benefit from further factual development of the issues presented.

b. Considerations of the courts:

1. Are there any significant events yet to occur that may sharpen the dispute?

2. Are the issues sharply defined or do they remain speculative and uncertain?

3. Is there a realistic expectation that threatened government action will occur?

c. Socialist Labor Party v. Gilligan, 1972 (p. 1492) – “even when jurisdiction exists it should not be exercised unless the case ‘tenders the underlying constitutional issues in clean-cut and concrete form.’”

d. United Power Workers v. Mitchell, 1947 (p. 1490) – court will not issue advisory opinions.

E. Political questions – WHAT can be heard – based on Separation of Powers

Nonjusticiability = even though there is jurisdiction/a case in controversy/a violation of rights, the court may decline to hear a case.

Cuts off the judicial power in its entirety – but not all cases dealing with political questions will be set aside.  Must be examined on a case by case basis.  Most likely to be invoked in areas of traditional presidential and congressional competence.

Marbury held that only when the issue has been constitutionally granted to another branch (Executive, Legislative) will the court call it a “political question.”

Important considerations:

1. Classic doctrine - Textual concerns
a. Whether the issue has been committed by the Constitution to the discretion of another government decision-maker (branch) – if so, it is a “political question.”  Example: Foreign Affairs.

b. Note: whether the issue has been constitutionally committed to a particular branch is, itself, a political question.  Only the manner in which discretion is exercised is inappropriate for review.  In other words, the question of justiciability is justiciable.

c. Functional considerations

1. Court determines that the judicial branch lacks the resources and capabilities for resolving the question.

2. Court expects difficulty in acquiring accurate information and need for uniformity in decisions.

2. Prudential concerns

a. Impossibility of deciding without an initial policy determination of a kind clearly for non-judicial discretion.

b. Impossibility of a court’s undertaking independent resolution without expressing lack of respect due coordinate branches of government – Separation of powers.

c. Unusual need for unquestioning adherence to a political decision already made – Deference to Congress.

d. Potential for embarrassment from multifarious pronouncements by various departments on one question.

3. Baker v. Carr, 1962 (p. 34) – question of severe apportionment of voting rights and reapportionment of voting districts.
Holding: question of whether legislative apportionment satisfies equal protection is not a political question, given it doesn’t involve separate powers concerns and protective safeguards are available.

a. Judicial review of equal protection challenges (14th Amendment), over dissent’s argument that the court shouldn’t become enmeshed in a “political thicket.”

b. Court held that the case did not involve separation of powers, bur rather involved state action and the need for conformity of state action with the Constitution.
c. DISSENT (Frankfurter) – broader doctrine of avoidance should be used – avoid matters of state action (division of powers), federalism, and separation of powers.  Frankfurter is afraid of potential political backlash or loss of credibility if the Court oversteps its bounds.  Maintains that this question better suited to Congress.

d. CONCURRENCE (Clark) – Because the political system is “off” in this case and doesn’t allow citizens the ability to challenge the malapportionment, citizens have no other means but to turn to the Court.

e. Brennan’s 6 criteria for political question doctrine:

1. Classic - textual
a. Textually demonstrable constitutional commitment of the issue to a coordinate political department.

b. Lack of judicially discoverable and manageable standards for resolving it.

2. Functional
a. Impossibility of deciding w/o an initial policy determination of a kind clearly for non-judicial discretion.

b. Impossibility of a court’s undertaking independent resolution w/o expressing lack of the respect due coordinate branches of government.

3. Prudential (policy) – see also note p. 45 (Bickel article)

a. Unusual need for unquestioning adherence to a political decision already made.

b. Potentiality for embarrassment from multifarious pronouncements by various departments on one question.



4.  Goldwater v. Carter, 1979 (p. 48) – foreign affairs – termination of a treaty.
a. Plurality held that this is a political question and that the other branches of government could resolve it without judicial intervention.

b. Court finds:

1. No constitutional provision directly controlling the issue.

2. Political branches (Legis., Exec.) have adequate resources to decide the issue.

3. Issue involves foreign affairs – typically an Executive domain.


5.
Inter-branch disputes – where the Constitution vests discretion in one branch without a specific limitation on that power, the exercise of that power is not judicially reviewable.

6.
Nixon v. U.S., 1993 (p. 51) – Article I §3 Impeachment Trial Clause challenge to Senate rules allowing a Senate committee to hear evidence against an impeached Federal judge before presenting an evidentiary report to the full Senate (no “trial before full Senate”).



Court says this was non-justiciable because:

a. Article I: §1 grants “all legislative power” and §3 grants “sole power of trial.”

b. “Try” ( identifiable textual limitation of broad discretion vested in the Senate.

c. No judicially manageable standards for determining what a “trial” is.  Senate can decide how to run an impeachment trial.

d. CONCURRENCE, Stevens – “don’t focus on ‘sole’ or ‘trial’ – the Framers intended to assign the impeachment power to the Legislature.



7.
Powell v. McCormack, 1969 (p. 43) – whether House’s refusal to seat Powell (suspected wrongdoer) was constitutional – did it violate Article I §5, which makes each House, the “judge of the qualifications of its own members?”
a. Court says this issue is justiciable due to textual limitations of the Constitution.  Judgment of qualifications is limited to the enumerated qualifications (age, residency & citizenship – only).
b. Questions regarding additional qualification require judicial review.  However, the court will simply strike the added qualifications (see Term Limits).

III. The structure of federalism – Division of powers

Was the federal government created by a collection of independent states (state dominance), or was it created by “We the People” (state subordinance)?


In analyzing Federal power, 2-part analysis:

· Is there some power in the Constitution to enact the legislation (Constitutional source of power)?

· Is there any limitation on the exercise of this power?

· Rights/liberties granted by the Constitution.

· Allocation of power (separation of power – Inter-Branch, division of power – Federal/State)

The division of powers is not specifically set out in the Constitution.  It is based upon ideas of Federalism – limited government.  States are preserved and recognized in Article I, Article IV guarantees a representational government, and the 10th Amendment reserves all rights not granted to the Federal government to the States.

Methods of preserving Federalism:

· Judicial review – check on national power over state

· Political process – system of representation

A. The national power

1. McCulloch v. MD, 1819 (p. 62) – challenge to MD’s efforts to tax the 2nd Bank of America.  Two main issues:

a. Whether the constitutional delegation of powers to Congress includes a power to incorporate a national bank? YES

1. No express constitutional provision.

2. There are no inherent national legislative or police powers – the Federal government is one of limited powers.
3. Doctrine of implied powers:

a.
Constitution must be read broadly to provide for the means to effectuate the enumerated powers (subject to the enumerated restrictions).

b.
Constitution must be read broadly so that it may endure for the ages and adapt to change over time.  Allowing the effectuation of the enterprise at hand.

4. Necessary and Proper clause: Article I §8 provides that Congress shall have power to “make all laws which be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by the Constitution.”

a. Congress may use reasonable means for achieving its delegated powers.
b. If the end for which Congress legislates is legitimate, w/in the scope of the Constitution, then “all means which are appropriate, which are plainly adapted to that end, which are not prohibited but consist w/ the letter and spirit of the Constitution are constitutional.”
c. Limitations on this power:

i. Legislation must be appropriate, reasonable and consistent with the letter and spirit.

ii.
“Pretext principle” - Congress can’t use its granted powers as a pretext for overtaking a reserved state power (like police power).
b. Can the state tax the bank w/o violating the Constitution?

1. NO – although the power to tax is concurrent (available to both the Federal and State governments at the same time), the state’s power is subject to the Supremacy clause.  State law inconsistent with the Constitution is void.

2. Inter-governmental immunity: Marshall says the power to tax is the power to destroy (over-regulate) – this is ( in opposition to the Federal government.  Instead of adopting a case-by-case analysis, Marshal adopts a rigid rule.

3. Formalism – rigid rule is acceptable, because the Federal government cannot rely on political accountability because state legislatures will have power to decide these taxes.  Congress, not the states, will protect the National interest.
4. National government can tax state government entities.  The Supremacy clause only runs one way (because the State’s interests are represented in the Federal government – Senate)

B. State power in the federal structure

U.S. Term Limits v. Thornton, 1995 (p. 73) – AR passed a state constitutional amendment denying access to ballot to individuals that had previously served a certain amount of time.  Holding: Term limits can only be added by amendment to the US Constitution.  This issue is not to be decided by individual states.

1. While Powell held that Congress couldn’t impose restrictions on its members beyond the Qualifications clause, this case deals with restrictions imposed by a state constitution.

a. The US Constitution divests states of any power to impose term limits.

b. Because “the People” should be free to choose their own representatives, the Qualifications shall remain fixed/exclusive (and cannot narrow this pool).  Expresio unis – if one thing is specified, other things not included are excluded intentionally.

c. Limitations:

i. Textual – 3 qualifications are expressly set out.  There are other provisions in the Constitution which limit state’s ability to control Congress.  This is a check on congressional power – if allowed, Congress might entrench their power and set impossible qualifications for anyone to challenge an incumbent.

ii.
Historical – Federalist Papers (Hamilton, Madison).  The states were given power over Electors, but not over Representatives.  Also, framer’s desire for uniformity.

iii. Structural – basic democratic principle that people must be able to freely choose their representatives.
2. Even if Constitution didn’t impose the above limitations, this would not be allowed, because this is not a power reserved under the 10th Amendment.

a. Reserved powers are only those that were traditionally reserved – those that existed before the adoption of the Constitution.

b. The Congress was created by the Constitution – there was no Congress before the Constitution, so no such right to limit the Congress existed.

c. “The People” created the Constitution and the national government (not the States).

i.
Introduced the idea of “split citizenship” – we are citizens of both the National government and a State.

ii.
The power to set the qualifications is reserved to “the People” and not the states – if they want to change the qualifications, they can do so – by amending the Constitution.



3.
DISSENT, Thomas – both the State and the People can alter the qualifications

a. Qualifications set out by the Constitution are only a minimum standard.  This minimum cannot be removed/altered, but can be “raised.”

b. Argues that if a power was not given to the Federal government by the Constitution, it is implicitly reserved to the People and the States – whether or not it existed at the time of framing.  Just an extension of the “limited government” theory.

c. Compact theory – the people of each state come together to form one nation (but the SCt rejected this argument in Hunter’s Lessee)

d. Argues that the ultimate source of constitutional authority comes from the People of the several states and not from the Nation as a whole.

e. This amendment didn’t totally bar access to election, only access to the ballot – people could still write-in a candidate.

f. While the majority argues “split citizenship” (between National and state governments), the Thomas argues that the People have delegated certain powers to the Federal government.  Under their state constitutions they distribute the reserved powers (some reserved to the people, some to the state).

g. Argues this case falls under the Time, Date and Manner clause.

4.
State cannot tax or regulate the Federal government or its entities unless the government has consented to the tax/regulation.

IV. National Legislative Power

A. The Commerce power
Article I §8 gives Congress “the power to regulate commerce with foreign nations, and among the several states and with Indian tribes.”
1. Establishing the foundations

Gibbons v. Ogden, 1824 (p. 90) – NY assigned exclusive navigational privilege to 2 men who then gave privilege to Ogden, Gibbons received the privilege from the National legislature.
Holding: Court upholds the power of the national legislature to regulate here (navigation is within commerce) and state doesn’t have the power to regulate it when it interferes with government regulation.
a. Power over interstate commerce is complete in itself and may be exercised to its utmost extent, and acknowledges no limitations other than prescribed.  Plenary power, with only Congress’ wisdom and restraint (and political process) as a limitation.

b. Marshal’s broad view of commerce:

1. Organic theory – “among the several states” = commerce that concerns more states than one.  Includes those activities that affect the states generally.  Commerce = any type of commercial intercourse.
2. Only commerce that is exclusively internal to a state (which doesn’t affect other states) is precluded from the Commerce clause.  We’ll see later, that even this type of commerce may be reached.

3. “Among” came to mean “between,” and courts prior to the New Deal tended to require a showing of movement across state lines to constitute I/C.

4. Appellee argued that commerce should be limited to traffic, buying/selling, and exchange of commodities.  Marshal disagreed and includes navigation.

5. Commerce includes the power to regulate (prescribe the rule by which commerce is to be governed.  Prohibition is a regulation (Darby).

The Daniel Ball, 1871 (p. 93) – commerce, including navigation/movement w/in state lines will affect I/S commerce if the goods are destined for other states (or have come from another state and are being transported in-state).

2. Framing the modern interstate commerce power

· There is no National police power (protection of morals, health, and well-being), but Congress can through the exercise of its delegated powers regulate so as to achieve police power objectives.

· Congress therefore does achieve social welfare objectives by using its broad commerce powers.

· Courts will not probe the motive or purpose of Congress’ regulation of I/S commerce.

· When using an implied (not express) power, it is necessary to establish a reasonable, appropriate relationship between the power exercised and the regulated activity (RELATIONSHIP NEXUS).
a. The Lottery Case (Champion v. Ames), 1903 (p. 95) – court upheld federal anti-lottery legislation.

1. Regulated Act: Importation/mailing/interstate transportation of lottery tickets.

2. Congress has plenary power to prevent the pollution of the channels of I/S commerce.  This includes the power to prohibit.  Prohibition is a regulation.

3. While the Constitution doesn’t expressly give Congress the power to regulate for the protection of the People, this power is implicit in the grant of Commerce power.

b. Hammer v. Dagenhart, 1918 (p. 97) – court struck a Federal law restricting the I/S shipment of goods produced by child labor as an unconstitutional intrusion on state police powers and the 10th Amendment.
1. Regulated Act: Child labor.

2. Day (for the SCt) holds that the power to regulate doesn’t always include the power to prohibit.

3. Distinguishes The Lottery Case because here, the issue concerns with the goods before they have been transported, not the transportation, itself.  In The Lottery Case, the only way to prevent the evil was to stop the shipment.  Here, the evil (child labor) has already occurred.

4. Congress has no power to regulate in-state production – this invades the area left to state regulation/protection (police power).  10th Amendment prohibits this.  Dual Federalism as a check/balance to congressional power.

5. DISSENT, Holmes: Argued the plenary power of Congress includes the power to prohibit the movement of I/S commerce whenever it was being used to encourage what Congress had concluded was a moral evil.

6. Narrow view of Congress’ police powers:

Congress doesn’t have the power to regulate transportation or prohibit if:

· Goods themselves are not evil

· Evil occurs before transportation

c. U.S. v. Darby, 1941 (p. 108) – court upheld a provision of the Fair Labor Standards Act prohibiting the shipment of goods in I/S commerce which had been produced by employees working for substandard wages or excessive hours.  Overrules Hammer.
1.
Regulated Acts:
transportation/shipment of goods





wages/hours

Court responds to both regulations:

2.
If the goods are intended to be shipped in I/S commerce they can be regulated.

a. Although Hammer held that the production of goods before I/S transportation is not Commerce because the harm occurs before shipping, the SCt holds that the shipment of the goods is Commerce.  The prohibition of this shipping is a regulation.  Rejects/overrules Hammer.

b. It doesn’t matter if the goods are going to a state with similar laws – Congress’ power is plenary – and they are allowed to impose whatever restrictions they find necessary.

3.
Congress can legislate to prevent unfair competition that would adversely affect I/S competition.

a. It is for Congress to define the conditions for using the channels of I/S Commerce.  Motive and purpose are matters for legislative judgment and courts have no judicial review power here.
b. Effects of lower wage/hour requirements include lower costs/competitive edge of underselling neighboring states.

c. Congress has the authority to regulate all employees, regardless of the fact that they may produce goods that stay in-state.

1. Regulate local activity to ensure general prohibition is effective.

2. Work/workers are so intermingled that it is too difficult to determine what goods will end up where.  Regulate all to ensure proper I/S commerce.

d. 10th Amendment is a truism.  Because Congress is exercising their entire delegated power, there is nothing to be reserved for the state.
e. Rejects Dual Federalism and the Pretext Principle (no longer applies).  Instead of seeing two separate spheres of power, imagine two overlapping spheres of power.  Even if the States traditionally regulates the area, it is still possible for the National government to regulate.





4.
As long as Congress is within its granted power, their actions can have whatever motive, purpose or effect.  Even if the purpose of the statute is this effect.  Look for this to be lessened, later (except for the Spending clause).




d.
Stream of Commerce Theory – local/in-state activities can be regulated by Congress if they are part of the “stream” or “current” of I/S commerce (focuses on the overall movement of which the goods are a part).  With the affectation doctrine, the stream of commerce theory isn’t used much anymore.  

1. Stafford v. Wallace, 1922 (p. 104) – court upheld Federal regulation of stockyard wages, reasoning:
a. Stockyards were at the “throat through which the current of I/S commerce flows and the transactions which occur therein are only incidental to this current.”

b. Leaves open the question of activities at the “start of the stream” (production, mining, manufacture) or those at the “end of the stream” (sales and consumption).

c. 


X|X


Congress can regulate

2. Carter v. Carter Coal, 1936 (p. 106) – court rejects Federal regulation of mining wages, reasoning:
a. Mining brings the subject of commerce into existence, but “Commerce disposes of it.”

b. In other words, mining is before the stream.

c. X|X





Congress cannot regulate

3. Schecter Poultry v. U.S., 1935 (p. 106) – court rejects Federal regulation of poultry processor, reasoning:
a. Processing occurs outside of the stream of commerce.  I/S commerce has ended, intra-state commerce has begun.

b. 





X|X
Congress cannot regulate


e.
Affectation Doctrine – Congressional power is not limited to express grants of power, but also includes such power as is necessary and proper to the effectuation of the express powers.  See, McCulloch (implied power).

1. Commerce power encompasses Federal regulation of local activity when such regulation is reasonably appropriate to the effective regulation of I/S commerce.

2. Congress can regulate local activity not in I/S commerce when such regulation is “necessary and proper.”

3. Pre-New Deal era – DIRECT EFFECTS – Congress could regulate local activities which “directly” affected I/S commerce, but not those whose effect was “indirect.”

4. Direct = proximate

5. Houston RR v. U.S. (Shreveport Rate Case), 1914 (p. 104) – court upheld Federal controls over rates charged for RR trips wholly w/in TX.  Congress has this power because of the substantial relationship to I/S commerce.  Congress can regulate local activity with direct effects because of the closeness of the relationship to I/S commerce.
6. U.S. v. E.C. Knight, 1895 (p. 105) – Manufacture is only indirect and incidental, so Congress cannot regulate.

7. NLRB v. Jones & Laughlin Steel, 1937 (p. 107) – court begins to look into the extent of burdens and obstructions on the free movement of I/S commerce.

f.
Modern Affectation Doctrine – INDIRECT EFFECTS – if local activity has a “substantial economic effect” on I/S commerce, then Congress may regulate, regardless whether it is direct/indirect.
1. Two tests:

a. Rationality test: can Congress reasonably conclude that activity affects I/S commerce?  Does Congress have a rational basis to conclude that the activity has a substantial effect on I/S commerce?   Wickard
b. Substantial effect: must have evidence of effect and a nexus to bridge local activity and I/S commerce.  Lopez
2. Wickard v. Filburn, 1942 (p. 111) – SCt upheld legislation regulating the production of wheat for personal consumption on a family farm.
a. Even though the activity was extremely local (personal consumption only), the Court held that the activity could be reached by Congress, due to the substantial economic effect on I/S commerce.

b. Cumulative effects doctrine: 1 farmer may not have much effect, but many farmers together would have a substantial effect.  Don’t just look at the individual activity being challenged, look at the entire class of regulated activity to see if it substantially affects I/S commerce.
c. Here, home produced/consumed wheat could “overhang the market” (farmer is a “potential source of excessive supply”) and introduce uncontrollable variables on supply/demand.  Even if the wheat is never marketed, it may satisfy the grower’s needs and thus remove him from the market.

d. Local activity is always part of the larger I/S commerce.

e. The check/balance on this doctrine is the political power – one can always vote in new representatives who can change the law.

3. Ways to show affectation:

a. Burdens the amount of I/S commerce that will occur.  Wickard
b. Prohibits movement of goods to prevent misuse of I/S commerce not to pollute channels of I/S commerce.  Lottery/Champion
c. Commingling theory – when local activities involve both intra- and inter-state commerce, and are so commingled that they are impossible to single out, Congress may regulate both to ensure regulation of I/S commerce.  Darby
d. Even if local activity is not intended for I/S activity, if Congress can make a reasonable or rational basis to conclude that it will have affect I/S commerce, then they can regulate.  Wickard, Katzenbach
e. Must make a tie between regulated activity and its effect on I/S commerce.  NEXUS
f. Must show that the means serve the ends.  Gibbons

g.
Civil Rights Legislation within Commerce

Can Congress reach purely private action w/o state support? YES (although original cases said no, the Commerce power can reach this activity).



Jurisdictional nexus – customers, food, goods that have moved through I/S commerce.

1. Heart of Atlanta Motel v. U.S., 1964 (p. 117) – Court upheld Congress’ prohibition of racial discrimination in hotels/motels serving I/S travelers.
a. Although the discrimination occurred locally, by discouraging blacks from travelling, the discrimination burdened I/S commerce.

b. Remember: a police or social welfare motivation, in an of itself, will not render a congressional exercise of power invalid.

c. If it is I/S commerce that feels the pinch, it doesn’t matter how local the operation that applies the squeeze.
2. Katzenbach v. McClung, 1964 (p. 120) – SCt upheld application of the 1964 Act to Ollie’s BBQ, a relatively small proportion of its customers were not local and only a portion of its food had been acquired through I/S commerce.
a. Although the activity is local, Congress can still reach it if it exerts a substantial economic effect on I/S commerce (Wickard aggregation doctrine).

b. When legislatures, in light of the testimony and facts before them (record evidence), have a rational basis for finding a chosen regulatory scheme necessary to the protection of commerce, regulation is permissible.

NOTE: the question is whether Congress could reasonably conclude rationality, not whether or not they did rationally conclude at the time of legislating – it is not the role of the court to judge wisdom/purpose.

c. Judiciary will extend great deference to a congressional assertion that it is acting under the Commerce clause.  (But the SCt will still conduct a nominal inquiry into the regulated conduct’s effect on I/S commerce.)

d. Once the Court has found that the Legislature had a rational basis (not even a reasonable basis) of substantial effect, the Court’s investigative role is OVER.

e. CONCURRENCE, Douglas: the right of people to be free of state action that discriminates against them because of race, like the right of people to move freely from state to state occupies a more protected position than does the movement of cattle, steel, and fruit across state lines.  In other words – use the 14th Amendment – not the Commerce clause

3. Q: If the purpose and effect of an Act is to regulate the morals of a local activity, does Congress have the power to do this (is it a misuse of power)?  A: YES – Congress has the power to do this.  The Affectation doctrine is used as an extension of the implied powers.  The power to regulate here is again, plenary, nothing is reserved to the states here.




h.
Substantial Effects on Commerce/Federalization of Crime


Does the Commerce power extend to crime prevention?

1. U.S. v. Sullivan, 1948 (p. 149) – SCt upheld an application of the Federal FDCA against a druggist who bought a properly labeled bottle of medication, relabeled it, and sold it in his own store.
Holding: Congress has the power to regulate the branding of articles that have completed I/S shipment and are being held for future sales in purely local and intra-state commerce.

a. Very broad interpretation of the Affectation doctrine.  Once in I/S commerce it is always subject to Federal control.
b. Language used by Congress broadly and unqualifiedly prohibits misbranding.

c. This law will reach multiple in-state sales

2. Perez v. U.S., 1971 (p. 149) – SCt upheld a conviction under the FCPA, the criminal sanctions of which applied to local loan-sharking situation.
Holding: Congress has the power to exercise legislative control of loan-sharking activity by way of its effect on I/S commerce.

a. Congress could reasonably conclude that local loan-sharking was one of the most lucrative sources of revenue of organized I/S crime.

b. No tie in to I/S criminal organization required, however.

c. Here, the class of activities was regulated, and the class is within the reach of Federal power.  Court used Aggregate theory (but without proof) and Commingling (an extension of Federal power).

3. U.S. v. Lopez, 1995 (p. 150) – SCt struck down the Gun Free School Zones Act, which prohibited knowing possession of firearms in a school zone.  First time since the New Deal the SCt held Commerce power inadequate.
Holding: The act didn’t have a jurisdictional nexus requiring that the firearms or the ( have some connection with I/S commerce.

a. The possession of a gun in a local school zone is not an economic activity that might, through repetition, substantially affect I/S commerce.  (Legislation cannot involve indirect or remote effects – must “substantially effect.”)

b. Places new emphasis on the need for substantial and commercial effect (here, there was no commerce being regulated – ( no jurisdictional nexus).

1. Does court now require Congress to establish that the activity is commercial in nature or just that it have an effect on commercial activity?

2. Prior cases focus on the economic effect of I/S commerce, but here the court reviews whether the subject matter is itself commercial.

3. These questions are still undecided.

c. Congress made no findings on the effect of school violence and I/S commerce; findings are not required, but their absence makes it difficult to conclude that a substantial effect exists.

1. Government argued that use of guns in schools affects the national economy by the substantial effect of violent crime, the impediment violence places on travel, and the less productive citizenry produced by a handicapped educational process.

2. SCt replies that accepting such arguments would allow Federal regulation of any activity.  Thomas (concurrence) suggests this would lead to a national police power – unconstitutional.

d. CONCURRENCE, Kennedy/O’Connor: Act is unconstitutional because of its significant interference with state sovereignty (police power), absent a stronger connection or identification w/ commercial concerns central to the Commerce clause.  Maintains this law has “no commercial character,” “no evident commercial nexus,” and is “beyond the realm of commerce.”

e. DISSENT, Breyer: argued Rational Basis – could Congress have had a rational basis for this legislation.  More emphasis on deference to Congress.

f. Q: Is Lopez a return to Dual Federalism?  A: SCt wants to avoid regulation of core areas of state regulation.  In these areas, the Court requires more from Congress than the traditional Rational Basis.

h. 4 factors that are relevant in concluding that an activity substantially effects I/S commerce (from Lopez)

1. The absence of any jurisdictional nexus between the regulated activity and I/S commerce makes it more difficult to identify the requisite effect.

2. The regulated activity must be commercial in character.

3. The absence of congressional findings of fact indicating a substantial effect makes it more difficult to evaluate Congress’ judgment, although factual findings are not required.

4. The fact that the federal law regulates in areas such as criminal law, education or family law where states have historically been sovereign may bear on the reasonableness of the federal law.

j.
3 broad categories of activity that Congress may regulate under the Commerce clause:

1. Congress may regulate the channels of I/S commerce (Darby, Heart of Atlanta)

2. Congress is empowered to regulate and protect the instrumentalities of I/S commerce, or persons or things in I/S commerce, even though the threat may come only from intra-state or local activities.

3. Congress’ commerce authority includes the power to regulate those activities having a substantial relation to I/S commerce, those activities that substantially affect I/S commerce.

3. Limits on the commerce power

a. 10th Amendment – “the powers not delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the people.”

1. Marbury – says 10th Amendment is a textual limitation on the power of Congress.

2. McCulloch – State may not directly tax or regulate the federal government or its instrumentalities.

3. Darby – the court said the amendment is a truism; the Federal government cannot exercise powers not delegated to it (rejects state power as limitation on federal power).

4. MD v. Wirtz, 1968 (p. 125)

5. Fry v. U.S., 1975 (p. 125)

b. National League of Cities v. Usery, 1976 (p. 126) – SCt struck down provisions of the Federal FLSA regulating the wages/hours paid by the state to their employees.
Holding: This power would impair the States’ ability to function effectively w/in the Federal system.  The challenged amendments directly displace the State’s freedom to structure integral operations in the areas of traditional governmental functions.

1. This was not a “Powers” challenge, but an immunity challenge.  Structural limitation of state sovereignty.

2. Federal unconstitutionally interferes with the considered policy choices of state officials on how traditional public services are to be provided.

3. In areas of traditional/integral government functions, the Congress cannot displace the State’s right to govern.

4. Distinguish Darby – here, Congress is regulating the state as the state, while in Darby, Congress was regulating people and private entities.

5. CONCURRENCE, Blackmun: suggests adoption of a balancing test between the Federal government’s need to regulate the states and the State’s freedom to govern without regulation.  Federal government should be allowed to regulate where the federal interest overrides and the need for state compliance is demonstrable.
6. DISSENT, Brennan: argues there is no such “trump” of Federal power.  There is no constitutional source for Federal restraint over regulation of states as states.  Majority argues the 10th Amendment, and the Constitution as a whole create the basis for this limitation.

c. Hodel v. VA Surfacing Mining, 1981 (p. 131) – SCt upheld provisions of the Surface Mining...Act of 1977, which enacted comprehensive regulations of strip coal mining.  The claim was against the displacing of state land use controls.
Court formulated a 3-part test to determine when law would be held to violate state sovereignty:

1. Governmentally proprietary – there must be a showing that the challenged statute regulates the states as states;

a. Functional immunity – applies to all aspects of governmental services.

2. History test – the federal regulation must address matters that are indisputably “attributes of state sovereignty;” and

a. Wages/hours paid to employees, here, constitute an “attribute of state sovereignty.”

3. Uniquely or necessarily governmental – it must be apparent that States’ compliance with the Federal law would directly impair their ability to structure integral operations in areas of traditional functions.
Even if the above are met, the 10th Amendment concerns could be overridden by a sufficiently compelling national interest.

d. EEOC v. WY, 1983 (p. 132) – “less serious” federal intrusion is allowable (here it was a state mandatory retirement age for game wardens that was struck down in favor of a Federal minimum mandatory retirement age).

e. Garcia v. San Antonio MTA, 1985 (p. 133) – Overrules National League.  SCt reversed its position on congressional Commerce power to enforce wage provisions of the FLSA against the states.
Holding: Judicial determination of which state governmental functions are traditional or integral was held to be “unworkable” and inconsistent with principles of democratic Federalism.  There is nothing in the Act which is destructive of state sovereignty or violative of any constitutional provision.

1. It is not for the judiciary to decide the role of state government, but for the People.  A determination of state immunity from federal regulation, based on an appraisal by an unelected Federal judiciary of what constitutes a traditional/integral governmental function is both unworkable and inconsistent with Federalism.  It is not the function of an unelected Federal judiciary to define the nature and content of the limitations that our federal structure imposes on the Commerce power.  It is the structure of the federal government that defines these limits.
2. Protection of Federalism is to be found in the Political process; state sovereign powers are more properly protected by procedural safeguards inherent in the structure of the Federal system

3. Courts may only enforce limits on Federal power in those cases where political processes break down.

4. DISSENT, Powell: Says the court has mischaracterized National League; it wasn’t a rule that was set up, but rather a balancing test of national/state interests.

a. Political process is not enough of a check, because members of Congress, while locally elected, are still part of the Federal government.

b. Officials are more responsive to interest groups than the Constitution.

c. Court is avoiding duty under Marbury to prevent congressional abuses.

d. National governmental cannot always understand local needs; the state government is closer to the people.

5. DISSENT, Rhenquist: National League will be back.  Disagrees with the balancing tests offered by Powell (dissent), Blackmun (majority), and O’Connor (dissent).

6. Look at hypos on the Erica outline.

f. NY v. U.S., 1992 (p. 143) – SCt strikes down a federal providing that a state failing to provide for disposal of radioactive waste generated in the state by a set date shall take title to the waste.  Three provisions of the Nuclear Waste act were challenged:
· Monetary incentives for the development of waste sites – upheld under the Spending power

· Access provision/Cooperative federalism – Congress says, “adopt your own program, or we will...” – upheld (encouragement, not coercion).

· “Take title” – either create a site or take title of the waste - Struck down –Federal govt. cannot force the states to legislate/regulate in a specific manner.

Holding: The Federal government cannot compel the States to implement (by statute or Executive action) federal regulatory programs.

1. Congress cannot constitutionally force states to regulate.  To allow Congress to coerce states to regulate, rather than regulate itself, undermines “political accountability.”

2. Placing this economic burden on the states (without giving the state government the right to make a decision about the spending) is like taxation w/o representation – it’s unfair for the People to hold their state government responsible for an act they had no control over (undermines political accountability).

3. It is unconstitutional to force the states to use its resources to administer federal law – violation of state sovereignty and outside Congress’ enumerated power.

4. Balancing test is inappropriate in this case.  Also, the State cannot consent to this type of legislation.
5. Garcia (and National League) is distinguished because that legislation applied to public and private entities alike.  Here this law affects public entities only – direct infringement upon state sovereignty.

6. DISSENT, White: let political process rather than state autonomy protect the states.  The political process is not “broken,” so don’t try to fix it.

g. Printz v. U.S., 1997 (p. 3Supp) – Court strikes down portions of the Brady Gun Control Act requiring mandatory background checks as unconstitutional.
Holding: the Federal government cannot “command the State’s officers, or those of their political subdivisions, to administer or enforce a federal regulatory program.”

1. NY held that Congress cannot compel the States to enact or enforce a regulatory program.  Scalia now holds that Congress cannot circumvent that prohibition by conscripting the State’s officers directly.  State argues that compelled enforcement is unprecedented.  Dissent argues the NY argument was simply dicta.

2. Categorically rejects the policy.  No balancing test.  Goes to the core of state sovereignty, so it doesn’t matter how important or emotionally charged the Act is.

3. Are we back to Dual Federalism? Looks like it!  Scalia talks about “dual sovereignty.”  Two separate spheres of government, with rights/duties/privileges under each.

4. CONCURRENCES, O’Connor: 10th Amendment violation (can’t force State and local law enforcement officers to perform Brady Background checks).  Thomas: 2nd Amendment violation (right to keep and bear arms).

5. DISSENT, Stevens: Argues the Necessary and Proper clause – Use of state officials is a reasonable method of exercising the Commerce power.  Also, because this is a delegated power (Commerce), the 10th Amendment shouldn’t apply, because Congress is exercising its plenary power.  Also argues the Oath clause as an example of an “acceptable imposition” on state officials.  (Scalia rebuts that this is not a valid Federal law – violates the 10th Amendment – so no need to support it by the states.)  Argues that this is a minimal intrusion and the Federal interest is great.  (Scalia rebuts with his categorical rule – who cares???)

6. Recap of Scalia’s arguments:

a. History – early historical practice doesn’t support the compulsory use of state executives to enforce Federal law.  State judges, however, were mandated under Article VI Supremacy clause and the Madisionian Compromise.

b. Structure – Dual Sovereignty (Dual Federalism)

c. Jurisprudence/Precedent – NY is applicable to all commandeering of state officials (excluding state judges).  Extends NY to prohibit compulsory enforcement and administration of Federal policy.  Undermines the accountability of state employees.

B. The Taxing and Spending power

Article I §8 begins, “the Congress shall have power to lay and collect taxes, duties, imposts and excises, to pay the debts and provide for the common defense and general welfare of the United States.”

1. Taxing Power
a. Congress can use taxation as a necessary and proper means for effectuating its delegated powers.

b. The taxing power is a fiscal, not a regulatory power.

c. Congress can incidentally regulate, as long as they are effecting a granted power.  Veazie Bank v. Fenno, 1869 (p. 163).

d. Earlier this century, SCt struck down nominal taxing powers when it determined that the law in fact imposed a regulatory “penalty.”  Bailey v. Drexel Furniture, 1922 (p. 163).

e. Court will look to the following when judging a “penalty”:

1. The amount of the tax

2. The consequence of failure to pay

3. Scienter requirements

4. Identity of the administrating authority

5. Detail of the scheme or administration

f. In modern times, the “penalty” doctrine has been replaced by the doctrine of objective constitutionality.  As long as the law is revenue producing on its face, the court will not probe to discover hidden regulatory motives and will not be much concerned with whether effects of the law trespass on the traditional state police power.  Extreme Deference to Congress.

2. Spending Power
a. Congress has no express power to regulate for the general welfare.  However Congress is allowed to use federal monies to provide for the “common defense and the general welfare.”  This Spending power, is therefore an independent source of Federal power (fiscal).

b. Congress can attach reasonable conditions to its grant of $.

c. Court is very deferential to Congress’ determination of the scope of “general welfare.”

d. Look for a rational means to provide for the general welfare.
e. U.S. v. Butler, 1936 (p. 164) – SCt invalidated the Agricultural Adjustment Act, which sought to use the Spending and Taxing power to increase farm prices by controlling farm production.
Holding: this is an unpermitted intrusion on the State’s regulatory power (10th Amendment)

1. Reiterated that the Spending power is fiscal, not regulatory, in nature.

2. Court adopted Hamilton’s construction of the Spending power (separate and distinct from the other enumerated powers) over Madison’s construction (Spending power is only a means for furthering the other enumerated powers).

f. Steward Machinery v. Davis, 1937 (p. 165) – SCt upheld the Social Security Act against a 10th Amendment challenge.
1. Rejects the idea of Dual Federalism

2. Back to high deference to Congress’ determination

g. U.S. v. Kahriger, 1953 (p. 166) – if a measure purports to be revenue producing and produces revenue, then it is ok, even if it has an effect of regulating behavior that Congress doesn’t have the power to regulate.

h. SD v. Dole, 1987 (p. 169) – SCt upholds congressional alternative to limit the drinking age under the Commerce clause.  Congress does it under the Spending clause as it applies to highway funds.  Court says OK.
Holding: Establishes four restrictions on Congress’ Spending power:

1. The spending must be for a general welfare purpose

a. Textual limitation.

b. Deference to congressional determination of “general welfare purpose.”

2. Any condition must be unambiguous

a. Attaching reasonable conditions to a grant is ok.

b. Rule of clear/plain statement.

c. Must enable the state to exercise their choice knowingly, cognizant of their consequences in participation.

3. Conditions must be related “to the federal interest in particular national projects or programs”

a. Must be reasonably related to the power to Spend for the “general welfare”

b. Reflects the Necessary & Proper clause

c. McCulloch standard – reasonably related to fiscal objective (otherwise it is a regulation and must be justified as such power).

4. It must not infringe on any other constitutional provision.

Because the states can reject the funding, it is not coercive or violative of the 10th Amendment, rather it is an inducement.  The court has not set a “bright line rule” concerning coercion v. inducement (5%, 10%, etc.).

5. DISSENT, Brennan, O’Connor: argued that the condition was not related to the interest.  Here, they argued, that the highway funding is not related to drinking age – the argument is that the relationship between the two isn’t sufficient.

Today, however, the reach of the Federal government is extensive.  Judicial deference re: Spending power is great.  The dissenters also argue that the 10th and 21st Amendments are “independent constitutional bars” to the conditional grant of federal highway funds (counter argument1 – this is only an inducement, not coercion), (counter argument2 – Darby, this exercise is plenary, so there can be no conflict with state’s rights).

i. Limits to the spending power:

1. Must be “not unrelated”

2. Must be “for the general welfare”

3. No penalty under the spending power – only withholding
V. State power in American federalism

While the national government can exercise only such powers as are expressly or impliedly delegated in the Constitution, states have inherent police power to act for the health, morals, and well being of their citizens.

Constitutional limitations on state power

Nature of the power

· Totally exclusive – reserved to the National government

· Totally concurrent – can be exercised by the National and State governments (at the same time).  No negative implications/limitations on the states.  Like Taxing power.

· Police power – exclusive to the States – health, morals & well being

· Selectively exclusive/partially concurrent – states can regulate so long as not inconsistent with the commerce clause.

A. State power to regulate interstate commerce

1. Gibbons (revisited) – is Commerce power exclusive or concurrent?

a. Although Marshall tended to agree with the idea that it is exclusive, he chose not to resolve the issue, since the state law conflicted with the Congressional act and under the Supremacy clause, the state law must yield to the federal law.  Marshall found no analog between taxation (concurrent) and commerce power.
b. Concluded that the state was exercising police power, not Commerce power, but avoided the issue of the extent to which states can exercise their police powers when I/S commerce is affected.

2. Cooley v. Board of Wardens, 1851 (p. 194) – SCt upheld a PA statute requiring vessels entering or leaving Philadelphia to have local pilot on board.
Holding: the law did constitute a regulation of I/S commerce, BUT the regulation of I/S commerce is a CONCURRENT power.  In the absence of applicable federal legislation, the State rule wins!

a. Set up for the selective exclusiveness doctrine; whether the dormant commerce clause itself precluded state regulation was to be determined on a selective basis looking at the subject of the regulation.

b. Cooley doctrine – when subjects of commerce regulation are national in nature, admit only one uniform system or plan of regulation, they are not amenable to state regulation.
1. Focus is on the subject of the regulation (the regulated activity).

2. Look to see if the regulated activity requires uniformity of regulation throughout the country or if it permits diversity in its regulation.

3. Criticisms:

(a) focuses too heavily on the subject of the regulation over the nature of the regulation and its effect on I/S commerce

(b) Still used occasionally as a test of the state power to regulate I/S commerce.

3. The Dormant Commerce Clause – the grant to Congress of the power to regulate I/S commerce is deemed to invalidate state legislation burdening I/S commerce.

a. Even when Congress is silent, the dormant commerce clause itself, as interpreted by the courts, imposes some limitation on the ability of states to regulate when the state regulation affects I/S commerce.

b. Modern doctrine – focus on the nature of the regulation (effect on I/S commerce).

c. Purposes served by the dormant commerce clause:

1. Preserves congressional authority over I/S commerce.

2. Preserves principles of free trade (w/o government regulation/interference)

3. Avoids “Balkanization” of the states – in other words, to preserve the Union by preventing the development of I/S friction that would derive from one state’s imposition of burdens on commerce affecting other states.  In other words, avoids inter-state trade wars.

4. Preserves the democratic process by preventing the legislature of one state from imposing special burdens on citizens of other states, who have no say in the makeup of the state legislature.  “No protectionism w/o representation.”

B. The struggle for standards: the modern focus

1. Discrimination: Purpose, Means, Effects

a. Text – Facially discriminatory – state law imposes burdens against out-of state interests that it doesn’t impose on in-state interests.

1. Presumed to be unconstitutional.  Discriminatory legislation almost always violates the Commerce clause.

2. Difficult for state to prove no less burdensome means for legislation (see Maine v. Taylor, below for an exception)

b. Original intent – at the heart of the discriminatory clause

c. Avowed purpose – if it is economic protectionism (warning bells)?

d. Discriminatory means = facially discriminatory
1. Look for :

· Unfair competition – burdens out-of-state businesses but not in-state businesses.

· In-state access (no out-of-state access, or costly access) – local consumers favored for in-state resources over out-of-state consumers.

· Extraterritoriality – regulatory effects beyond the state’s borders

e. City of Philadelphia v. NJ, 1978 (p. 198) – SCt strikes down a state law which prohibits the importation of wastes from out-of-state for dumping in local landfills while allowing local traffic and dumping of wastes.
1. Even if a state law is designed to serve legitimate police power objectives, it doesn’t mean that it is not discriminatory.  Legislative purpose doesn’t matter.

2. State is allowed to refuse access across the board to dumping of waste within its borders, but not set up a barrier solely against out-of-state waste.

3. Unless there is a reason apart from the origin to treat out-of-state dumpers differently, state cannot enact protectionist legislation.

4. A state cannot be allowed to isolate itself from the effects/acts of other states.  
5. DISSENT, Rhenquist: Cannot distinguish waste exclusion from quarantine laws (which are allowed).  Court responds that it is not the movement of the trash that is the problem, but its eventual resting place – at that point it doesn’t batter what type of waste it is or where it came from – it’s there!

f. Baldwin v. GAF, 1935 (p. 202) – SCt struck down a NY law prohibiting the sale of milk bought out-of-state at a price lower than the sale price of in-state milk.
Holding: Unconstitutional, because if power were exerted, it would create a barrier to traffic/commerce between one state and another.  The avowed purpose of the legislation was to suppress/mitigate consequences of I/S competition.

1. Even if a state has critical social welfare purposes in mind, it cannot erect trade barriers to the free flow of I/S competition consistent with the common market philosophy underlying the Commerce clause.
2. Common market/free trade theory – democratic/political process rationale.  Out-of-state interests are not represented in the state legislature.

3. They must all sink or swim together.
g. Hughes v. OK, 1979 (p. 203) – SCt struck down an OK statute prohibiting the out-of-state sale of free minnows, even though in-state sales were permitted.
1. A state cannot deny access to state resources to out-of-state citizens.

2. A state cannot discriminate even to serve environmental or ecological concerns.

3. When legislation is so facially discriminatory, judicial scrutiny is heightened.

4. Requirements:

(a) legitimate purpose – here, valid legitimate purpose

(b) No alternative means – here invalid

h. Sporhase v. NB, 1982 (p. 204) – SCt struck down NB statutory permit system limiting out-of-state export of groundwater to states granting reciprocity for sale of its waters in NB.  
Holding: The reciprocity requirement does not survive the strictest scrutiny reserved for facially discriminatory legislation.

1. NB failed to show the reciprocity requirement was narrowly tailored to the justified end.

2. NB has an unquestionable legitimate and highly important conservation and health interest in ground waters.  However, a state cannot prefer its citizens to out-of-state consumers in proving access to natural resources located in the state.
3. Reciprocity will not save legislation, because if anything, they enhance discrimination by seeking more favorable treatment for the product or service elsewhere.

i. ME v. Taylor, 1986 (p. 205) – SCt upheld a facially discriminatory statute which banned the importation of baitfish from out-of-state.
Holding: the law was not deemed economic protectionism and the court found there to be no less onerous alternative.

1. This is the only time the SCt has upheld an otherwise facially discriminatory statute.

2. A state may use discriminatory means to serve a legitimate state police power interest as long as no less restrictive means are available.

3. Less onerous alternatives doctrine
(a) Legitimate purpose must be served

(b) No non-discriminatory alternatives available

j. Fort Gratiot Landfill v. MI DNR, 1992 (p. 206) – SCt struck down a MI law stating that solid waste generated in another county, state or country cannot be accepted for disposal unless explicitly authorized in the plan.
1. The fact that the law treated waste generated in other MI counties no differently than out-of-state waste didn’t save the law.

2. “A state may not avoid the strictures of the Commerce clause by curtailing movement of articles of commerce through subdivisions of the state, rather than through the state itself.”

3. MI failed to meet its burden of proving that its legitimate health and safety concerns could not be adequately served by nondiscriminatory alternatives.

k. Chem. Waste Mgmt. v. Hunt, 1992 (p. 206) – SCt struck down an AL law which imposed greater fees for out-of-state waste disposal over in-state citizens.
1. “No state may attempt to isolate itself from a problem common to the several States by raising barriers to the free flow of I/S trade.”

2. “Once a state tax is found to discriminate against out-of-state commerce, it is typically struck down w/o further inquiry.”  Here, the Court found less discriminatory alternatives available to achieve the State’s goal.

l. WY v. OK, 1992 (p. 207) – state’s desire to sustain its coal mining industry could not be served by the “illegitimate means of isolating the state from the national economy.”

m. Camps Newfound/Owatonna v. Town of Harrison, 1997 (p. 34Supp) – SCt struck down a ME property tax credit which exempted charitable organizations operated principally for the benefit of nonresidents.

1. A state may give a subsidy that allows underselling beneath out-of-state interests, but the state cannot give a tax credit that has the same effect.  Focus is on the difference between tax credit and subsidy.

2. DISSENT, Scalia: argues that a tax credit should be taken out of the anti-discrimination policy test.



2.
Impact discrimination

Even if a law is facially non-discriminatory and is designed to serve a legitimate social welfare objective, the law may still be discriminatory in its impact on I/S commerce.  This discrimination is found if there is a significant disparate burden on out-of-state concerns vis-à-vis local interests.

Court will use a “strict scrutiny” standard of review.  The state must show:

· Local benefits of the statute

· Unavailability of nondiscriminatory alternatives

a. Hunt v. WA State Apple..., 1977 (p. 208) – SCt struck down a NC statute requiring that all closed containers of apples sold in the state bear only the U.S. grade label.
1. While the law on its face appeared to be non-discriminatory in that it applied equally to out-of-state and in-state sellers alike, the effect/impact was found to be excessively discriminatory.

2. Application of the NC requirements on WA sellers denied them the competitive and economic advantage of using the WA grading system (superior to US system).  It also would be expensive for WA sellers to comply to the NC regulation.

3. Court found there were other non-discriminatory alternatives available.

4. In determining the local benefits, the Court balances the burdens on WA to the benefits in NC and finds the burdens outweigh the benefits.

b. Dean Milk v. Madison, 1951 (p. 212) – SCt struck down a WI ordinance making it unlawful to sell milk as pasteurized unless it had been processed and bottled at an approved plant w/in a 5-mile radius of the city.
1. When a law is found to have a discriminatory impact, “the burden falls on the state to justify both in terms of the local benefits flowing from the statute and the unavailability of nondiscriminatory alternatives adequate to preserve the local interests at stake.”
2. Court found a discriminatory impact and found reasonable nondiscriminatory alternatives available.

c. C&A Carbone v. Clarkstown, 1994 (p. 213) –SCt struck down a flow control ordinance requiring that all solid waste be processed at a designated transfer station before leaving the municipality.
1. Local interest in generating revenue to pay for a local disposal facility cannot justify discrimination on out-of-state interests.

2. This law had discriminatory effects on both local and out-of-state competitors.  However, the mere fact that a law operates do discriminate against other in-state interests, doesn’t save a law if it has a discriminatory effect against out-of-state interests.
3. DISSENT, Souter: The result of this law is a public monopoly, which is not protectionism.

d. West Lynn Creamery v. Healy, 1994 (p. 215) – SCt struck down a MA pricing order imposing an assessment on all fluid milk sold by dealers to MA retailers, and later used these funds to subsidize MA dairy farmers.
Holding: state is not allowed to use out-of-state funding to subsidize local interests.

1. Facially, the law is ok: all distributors pay into the fund equally.  However, only MA farmers get the subsidy (discriminatory effect – unfair competition – makes MA milk cheaper to produce than out-of-state milk).

2. While each part of the subsidy is ok separately, when they work together to have a discriminatory effect on I/S commerce, the law must be struck down.

3. Look at the integrated clause (subsidy) and its effect to see if it discriminates.
4. Court holds that it is ok to tax, and it is ok to subsidize.  However, a state cannot tax to subsidize.
e. Exxon v. Gov. of MD, 1978 (p. 213) – SCt upheld the validity of a MD law which prohibited gas producers and refiners from operating retail service stations w/in MD (integrated dealerships).
1. Court rejected the claim that the law was discriminatory, even though MD had no local producers/refiners, thus placing the burden of divestiture on out-of-state companies.

2. Court found that the MD law:

(a) Created no barriers against I/S independent dealers

(b) Does not prohibit the flow or place added costs on I/S goods

(c) Does not distinguish between in-state and out-of-state companies in the retail market

3. The structure of the market, and not the I/S character of the companies, creates the discriminatory effect.  In other words, the discriminatory effects stem from the nature of the market, rather than the application of the law.

f. GM v. Tracy, 1997 (p. 33Supp) – SCt upheld a state exemption of local distribution companies from sales/use taxes on sellers of natural gas.
1. While the law may “seem” discriminatory, the local distribution companies (LDC’s) operate so differently that the law doesn’t create a competitive effect.

2. Anti competitive effect – look at similarly situated local/out-of-state interests.
g. Law may be discriminating even if there is no competitive disadvantage:

1. If out-of-state companies are denied access to local market, this undermines the free trade principles of the dormant commerce clause.

2. Applicable even if local interests are also affected by the statute.

3. Applicable if the law imposes added costs on business by forcing it to operate within the state instead of out-of-state (extraterritoriality).

3. Undue burdens
a. Even if a state law serves a permissible state interest, and is held to be nondiscriminatory in both means and effect, it may still violate the dormant commerce clause if it imposes an undue burden on I/S commerce.

b. Balancing of local interests in maintaining regulation against the burden of free movement of I/S commerce.  Ad hoc balancing test (case by case analysis):

1. The nature/function of the regulation

2. The character of the business involved

3. The actual effect on the flow of I/S commerce




c.
Severity of the burden


Nature of the burden

-
Increase in costs
-
Prohibition more severe than regulation

-
Decrease in #/amt. of goods 
-
Availability of alternatives

-
Slowing of movement
-
State law differs from neighboring law

· Laws that have multiple exemptions - suspicious when local interests are favored.

c. Some justices argue against this balancing approach

1. Rhenquist, Scalia: argue that this undue burdens test is unnecessary – if the law is not facially or effectively discriminatory – the law should be valid.

2. Brennan, Blackmun: deference towards state law, since the regulation of the economy is not a judicial function

3. Souter: deferential attitude towards local regulation is approaching

d. Important state interests: certain state interests receive greater weight in the balancing test:
1. Public health & safety

2. Prevention of fraud

3. Conservation of natural resources, BUT:

(a) States cannot hoard their resources or adopt laws that are essentially protectionist.

(b) State cannot use means that, while rationally designed to achieve permissible police power objectives, excessively burden the free flow of I/S commerce.

4. Highway safety regulations

(a) State may regulate traffic passing through the state in order to achieve permissible police power objectives, BUT

(b) State may not regulate where the national interest requires uniformity of regulation.

(c) The SCt has regularly struck down state regulations where local interests in highway management have been deemed insufficient to outweigh the burden on I/S commerce.  Especially when:
(1) State legislation grants exceptions/favorable conditions only to local interests.

(2) Particular state law is markedly “out of step” with the laws of other states governing the same activity.

e. Pike v. Bruce Church, 1970 (p. 222) – SCt struck down an AZ statute requiring a grower of cantaloupes to package its produce in the state at an added cost of $200k.
1. Balancing test: The state interest in having the produce identified with the producing state (protect/enhance state’s reputation) was viewed as minimal and less substantial than the cost burdens on the grower.

2. Where the statute regulates evenhandedly to effectuate a legitimate local public interest, and its effects on I/S commerce are only incidental it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits.
3. Court goes through a 3-step test:

(a) Evenhanded in its operation (discriminatory)?  YES (but it may be discriminatory in its effects – court doesn’t answer this

(b) Legitimate state interest?  YES – ensuring the quality/reputation of its produce does serve a legitimate state interest against inferior produce (but this is tenuous, at best).

(c) Undue burden? YES – cost to the grower = $200k, burden on lost business.  Compared with the state’s tenuous interest, the burden to the grower is extensive.  ( the law must fall.

4. The burden of the free flow of I/S commerce must be balanced against the state’s benefit/interest.
5. 2 big questions from Pike:

· Does the state regulation impermissibly regulate against I/S commerce?

· Are the incidental burdens imposed on I/S commerce “clearly excessive in relation to the putative local benefits?”
f. SoPac v. AZ, 1945 (p. 219) – court develops the balancing test between state interest (train safety) and the national interest (I/S commerce).

g. SC Highway Dept. v. Barnwell Bros., 1938 (p. 220) – SCt upholds a SC statute prohibiting trucks exceeding a certain size on state highways.
1. Rational basis test – as long as a state action does not discriminate, it can be sustained “although it has burdened or impeded I/S commerce” and “materially interferes” with I/S commerce.   Basically, as long as there is a rational basis for the law, it will be sustained.

2. 2 inquiries:

(a) Did the state act within its province in adopting the regulation?

(b) Were the means chosen reasonably adapted to the end sought?

h. Raymond Motor Transp. v. Rice, 1980 (p. 224) – SCt struck down a WI statute limiting the length and configuration of trucks operated within the state.
1. Court doesn’t answer whether the law is discriminatory in its purpose, means, or effect, instead focusing on an undue burdens analysis.

2. Substantial burdens to the truckers (( I/S commerce) without a showing of legitimate state interest (highway safety, etc) will defeat a statute.  The burden rests on the state to show contributions to safety.
3. While highway safety is important and the law is presumed to be constitutional, exceptions weaken the presumption in favor of validity, weakening the balancing test.  Here the court uses a rational relation standard, not an ad hoc balancing.

4. Also, the Court points out that other states allow doubles

5. Look to the consequences of enforcement/conformity with the law – if it is too costly, time consuming, burdensome, the court will find the law invalid.

6. CONCURRENCE, Rhenquist: 

i. Kassel v. Consolidated Freightways, 1981 (p. 230) – SCt struck down an IA law that generally prohibited the use of double-trailer trucks within the state.
1. 5 justices reject a straight ad hoc balancing test where there is a valid state interest (highway safety) – use a “thumb on the scale” approach.

2. However, the law still fails, because it significantly impaired the Federal interest in efficient I/S transportation.  The law disproportionately affected out-of-state residents and businesses.

j. CTS v. Dynamics, 1987 (p. 232) – SCt upholds a IN statute limiting voting rights on stockholders of corporations with a substantial # of IN stockholders w/o approval of the stockholders.
Holding: the law is not discriminatory because it:

1. Applies to all owners, whether they were in-state or out-of-state residents.

2. Applied only to IN corporations, so there was no danger that businesses would be subjected to inconsistent regulation.

3. Didn’t impose undue burdens on I/S commerce since it was limited to IN corporations and was meant to protect IN stockholders and IN residents against hostile takeovers by out-of-state residents.

4. Under Exxon, again, it’s the nature of the industry, not the law, which is discriminatory.

5. CONCURRENCE, Scalia: No need to go beyond the discrimination analysis to an undue burdens test.  If the law is not discriminatory and has no extraterritorial effect, then the law should be upheld.

6. Example of increasing reluctance to use an undue burdens analysis.

4. State as market participant
a. When the state acts, not as a regulator, but as a participant (buyer/seller) in the marketplace, it is not subject to the ordinary constraints of the dormant commerce clause.

b. The dormant commerce clause doesn’t prohibit the state from discriminating in favor of its own citizens incident to engaging in market transactions or subsidies.  (However, this might not apply in relation to natural resources).

c. Arguments for this policy:

1. Original intent:

(a) Market participation is not the focus of the Commerce clause.

(b) Purpose of the dormant commerce clause – not applicable when the state acts as a market participant

2. Policy:

(a) Competition – state should be allowed to freely in the marketplace

(b) State sovereignty – Scrap – state should be free to choose how to allocate its resources in the marketplace

d. Arguments against this policy:

1. May allow states to circumvent the dormant commerce clause and achieve anti-competitive objectives.

2. Non-residents not represented in the state legislature – no political checks.

e. Hughes v. Alexandria Scrap, 1976 (p. 235) – SCt held that a state could give subsidies to local operations and exclude outsiders.
1. When state acts as a market regulator, the dormant commerce clause applies. However, when the state acts as a market participant, the dormant commerce clause does not apply.

f. Reeves v. Stake, 1980 (p. 234) – SCt holds that the Commerce clause doesn’t prevent SD from discriminating in favor of its residents with respect to sales from a state-owned cement factory, despite the fact that out-of-state business had long relied on its output.
1. The negative implications of the dormant commerce clause do not apply when the state acts as a market participant rather than a market regulator.

2. There is “no indication of a constitutional plan to limit the ability of the states themselves to operate freely in the market.”

3. Basis for the market participant principle:

(a) Concerns for state sovereignty

(b) Ability of an enterprise to choose its own customers

(c) Private traders not subject to Commerce clause restraints – fairness/evenhandedness

(d) Complexity of adjusting competing interests when state engages in proprietary action - Politics.

4. Court emphasized that the state’s business in this instance involved an extensive undertaking on its part.  Left open the possibility of restrictions placed on the use of the state’s natural resources subject to the dormant commerce clause.

5. DISSENT, Powell: State is engaging in economic protectionism (prohibited under the dormant commerce clause)

(a) State has political considerations that other companies don’t have

(b) When state acts as seller/buyer of government operations/subsidies, the dormant commerce clause should not apply.  Here, the state is acting as a trader for other purposes (for private concerns), so the dormant commerce clause should apply.

(c) State sovereignty should only apply when the state is acting in a traditional governmental function.  (Difficult to determine)

g. White v. MA CCE, 1983 (p. 240) – SCt upheld a mayoral order requiring all publicly funded construction projects be performed by a work force w/ at least ½ city residents.

Holding: Scrap and Reeves – the impact on out-of-state residents figures into the equation only after it is decided that the city is acting as a regulator and not a market participant.

1. Since the city has expended only its own funds in entering into the public construction contracts, it is acting as a participant.

2. Extends Reeves to cover state contracts with private parties affecting 3rd-parties.  The doctrine is not limited to privity of contract because the court finds “one marketplace” – all are state employees in the sense that they are working on the same project.

3. DISSENT, Blackmun: Focuses on the privity requirement.  When a party is outside privity (ex: subcontractor to a city-general contractor contract), the city is acting as a regulator, not a participant).

h. South-Central Timber v. Wunnicke, 1984 (p. 241) – SCt struck down an AK statute requiring that buyers of timbers sold by the state process the timber in-state.
1. Although the state was participating in the marketplace (seller), the conditions of the statute on downstream processing constituted a regulation of the processing market, thus violating the dormant commerce clause.

2. Ripple effect – the further away the law is extended to people outside privity, the more likely the law is to be regulatory/discriminatory (the less likely the state is acting as a market participant).

3. DISSENT, Rhenquist: argues this is like White – the state is only trying to condition/determine to whom they are selling.

i. Important things to look for in these type of questions:

1. What is the nature of the market?

2. Is there more than one market?

3. Is the state a market participant or regulator?

4. How far are we from privity?

5. Interstates privileges & immunities

a. Article IV §2 – “the Citizens of each state shall be entitled to al privileges and immunities of citizens of the several states.”  This protects out-of-state citizens from unreasonable discrimination in regard to their fundamental national interests.

b. When a state confers a benefit on its own citizens, it cannot deny that same benefit to out-of-state citizens, unless it demonstrates substantial justification.

c. This is not a source of rights, but simply an interstate anti-discrimination clause.
d. This is not related to regulations that affect I/S commerce, so it doesn’t matter if the state is acting as a market participant.

e. Note: the clause says citizens and therefore doesn’t apply to aliens and corporations.
f. Test:

1. Is the activity in question fundamental, in that it is sufficiently basic to the livelihood of the Nation as to be within the privileges and immunities protected by the Constitution?  Look at the right/privilege/immunity involved

2. Is there substantial reason for the discrimination?
3. Does the discrimination bear a close relation to that reason?  Includes consideration for the availability of less restrictive means.

g. Hicklin v. Orbeck, 1978 (p. 243) – SCt struck down a AK statute requiring preferential employment treatment of citizens in oil and gas related jobs as violative of the Privileges and Immunities clause.  Alaska Hire law.
Holding: non-residents were not the particular source of the evil attacked (which was the high unemployment of residents).

1. The state’s interest in oil and gas is small compared to the discriminatory burden imposed.

2. Even if nonresidents were the source of the problem, the broad employment preference given to all residents was too loosely related to the goal of aiding unemployed residents.

3. Under the dormant commerce clause, this law is clearly facially discriminatory.  However, an argument can be made that the state is acting as a market participant (the counter-argument to this is the ripple effect – too far removed).

4. Three-part test:

(a) Substantial reason for discrimination beyond residency?

(b) Means substantially related to evil being prevented?  (Closely tailored to the benefit/harm?)

h. United Building v. City of Camden, 1984 (p. 248) – Rhenquist, who wrote White (and dissented in Wunnicke, writes that an ordinance requiring local employees violated the Privileges and Immunities clause (even though it didn’t violate the dormant commerce clause).  Argued that when a state establishes a privilege for in-state residents, it must offer it to out-of-state residents as well.

i. Baldwin v. Fish & Game Comm’n., 1978 (p. 249) – SCt upheld a state’s imposition of substantially higher elk license fees on non-residents than on residents.
1. The court focuses on the importance of the interest involved.

2. Here, hunting for elk is not fundamental to the maintenance or well being of the Nation.  The right/privilege must be fundamental.
3. The distinction between residents and non-residents is a rational means of preserving a finite natural resource.

4. Distinguish Toomer v. Witsell, 1948 (p. 245) – discrimination against commercial fisherman was unconstitutional.  Here, we’re dealing with recreational hunters.

6. Protecting personal mobility

The IS movement/transportation of people is included in I/S commerce and dormant commerce clause analysis.

a. Edwards v. CA, 1941 (p. 252) – SCt struck down a CA statute making it a misdemeanor to knowingly bring into the state any indigent person who is a non-resident.
1. The very purpose and effect of the statute was to burden I/S commerce.

2. “No state can isolate itself from the difficulties common to all of them by restraining the transportation of persons and property across its borders.”

3. Common market philosophy (above).

4. Discrimination invites retaliation.

C. When Congress speaks

1. Preemption – case by case analysis


The court considers the following, to determine if the Federal law preempts the state law:

· Area requires uniformity of regulation rather than diversity

· Pervasiveness of the federal law

· Who historically regulated this type of activity

· One-master theory: if Congress creates an agency – state law is preempted

· Pacific Gas v. State Energy..., 1983 (p. 256)

2. Legitimization

While Congress’ power is plenary, it might choose to leave an area to state legislation.  Congress can “rescue” a state law that has been found to conflict with the dormant commerce clause.  Prudential v. Benjamin, 1946 (p. 253)



3.
See Erica’s outline

VI. Executive and congressional relations in the constitutional order: separation of powers revisited.


Vestiture clause: Article II §1 - “Inherent executive power”

Dormant commerce clause = silence by Congress





Implied power





Later overruled


by Darby





Overrules Hammer





Commingling theory





Only deals with that goods that stay in-state





“Jurisdictional Nexus” replaces rational basis in areas of traditional state power





Jurisdictional nexus = substantial effect





Later overruled


by Garcia





All 3 must be met





Overrules National League





Conditional spending





Conditional spending





Discriminatory means or purpose





If facially discriminatory


(


Strict scrutiny


(


No deference





Discriminatory effects/impact





3-step undue burdens test





Undue Burden cases are fact intensive.  Work the facts on the exam.
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