CONSTITUTIONAL LAW II

Due Process = controlled by tradition

Equal Protection = exists to challenge tradition


History of Substantive Due Process:

1. Originally, drafters didn’t feel there was a need for Bill of Rights since the government could only exercise enumerated rights, and everything else was free

2. When questions involving governmental power arose, the courts looked into law ordained by nature and God = Natural Rights
3. Vested Right = right to property is fundamental and any law impairing vested rights is void.

4. Is 5th Amendment guarantee of Due Process of Law a procedural limitation?

Calder v. Bull: (p) challenged an ex post facto civil law, the court found extra-constitutional principals {Natural Rights} which determine extent of governmental power.  This violate {Compact Theory }of our society.

Fletcher v. Park: legislative act of taking land obtained through bribery, nevertheless violates {Vested Rights}.

Barron v. Mayor & Council: 5th Amendment and Bill of Rights generally is only applicable to federal not state government

Failure of Privileges & Immunities Clause of 14th Amendment:

13th Amendment – prohibition of slavery (private action) 

§ 2 was an enforcement provision which allowed Congress to enforce broad array of civil rights statutes ( today, courts read 13 § 1 read narrowly to prohibit slavery only

Slaughter - House Cases: P & I Clause of 14th Amendment doesn’t make Bill of Rights applicable to states. Only protects narrow list of rights.

Article IV § 2 is protection from interstate discrimination only



DUE PROCESS INCORPORATION:
· Does the Due Process Clause of the 14th Amendment make the whole Bill of Rights applicable to State Action? NO
1. Total Incorporation: court rejected the argument that DP Clause incorporates the whole Bill of Rights.  

2. Flexible Due Process: 1940’s & 1950’s court found DP Clause meaning independent of Bill of Rights.  Standard: was the proceeding so unfair as to offend fundamental standards of decency.

3. Selective Incorporation: some, but not all provisions of the Bill of Rights are incorporated by DP Clause

Palko v. Connecticut: only those rights “found to be implicit in the concept of ordered liberty” are protected by Due Process Clause of 14th Amendment.  “Double Jeopardy” does not offend ordered liberty. 

Adamson v. California: only those rights that are “very essence of a scheme of ordered liberty” or [modern approach] “fundamental to the American scheme of justice.” 

· Today, most of the Bill of Rights is incorporated, besides the 7th Amendment right to jury in civil cases, 8th Amendment freedom from excessive bail. [see  P. 401]

· Bag & Baggage Theory: once an Amendment is found applicable to States via selective incorporation, it has as broad of a scope in application to the States, as it does to Federal Government.

PROCEDURAL DUE PROCESS: procedural fairness
· Procedural Due Process applies to benefits/interests already enjoyed
· Interest invaded must be of:

1. Life – rarely invaded                                                                       job/welfare
2. Liberty – broad concept involving more than confinement/parole                

3. Property – must be entitlement [state created expectation of  a continued benefit]

3 Factors to be considered by courts in evaluating the importance of notice & hearing:
1. severity of harm to litigant

2. risk of error/erroneous deprivation of interest                          Mathews v. Eldridge
3. government’s interest {fiscal/administrative burden}

Goldberg v. Kelly: welfare payments were an interest that could not be taken away w/out a hearing

Cleveland Board of Ed. v. Loudermill: procedures for termination of employment are to be determined by constitutional law                                                                                               

 

ECONOMIC SUBSTANTIVE DUE PROCESS:


· Prior to New Deal courts used Due Process clause of 14th Amendment to invalidate numerous state and federal social/economic laws as arbitrary and unreasonable interference w/ freedom to contract

OLD LAW: “Liberty of Contract”

Lochner v. New York: state law prohibiting employment is bakeries of over 60 hours per week is unreasonable & unnecessarily arbitrary interference w/ liberty of contract.  Only the regulation of health & safety is permissible.  However, the law in question was a regulation of labor conditions, it did not directly protect anyone’s health & safety.

Examples:

Adair v. U.S.: federal law which prohibited discharge of an interstate carrier employee based on union membership was struck down as unreasonable interference w/ contractual relationship

Adkins v. Children’s Hospital: minimum wage law for women in DC is invalidated based on freedom to contract

Muller v. Oregon: maximum working hours for women is upheld, since it was a regulation to promote health & safety of women (an important government objective).


NEW LAW: state is free to adopt any economic law, if it is in furtherance of public welfare. [Nebbia v. NewYork]

1. there must be a reasonable/rational relation to a legislative purpose
2. the proposed regulation must be neither arbitrary nor discriminatory
3. constitutionality of regulation is presumed
U.S. v. Caroline Products: existence of facts supporting legislative judgement is to be presumed {minimum rationality coupled w/ presumption of constitutionality}

· NO ECONOMIC LEGISLATION HAS BEEN HELD UNCONSTITUTIONAL SINCE THE NEW DEAL

· BURDEN OF PROOF IS ON THE CHALLENGING PARTY

To Examine Economic Legislation:

1. What is the objective of legislation (health/well-being)?

2. What are the means of achieving the objective?

3. Are the means rational?


FUNDAMENTAL RIGHTS:

1. state objective must be compelling
2. means must be necessary to achieve the end (goal)

3. there is no presumptive validity
4. state bears the burden of proof of a compelling state interest 


Griswold v. Connecticut: state statute made use of contraceptives a criminal offense. Aiding and counseling on how to use contraceptives was also forbidden.  Defendants were doctors in local Planned Parenthood clinic that were convicted of counseling married people on contraception.  No actual users are a party to this action.

Douglas for Majority: several fundamental constitutional guarantees create a “zone” of privacy (implied from the penumbras of 1st, 3rd, 4th, 5th, 9th  Amendment).  The right of married people to use contraceptives falls within that “zone”.  Marital Right of Privacy is incorporated into the Due Process Clause of 14th Amendment, since it is protected by the Bill of Rights.  Connecticut statute is unconstitutional as applied because it “sweeps unnecessarily broadly.” 

Goldberg: 14th Amendment protects all “fundamental” rights, not just those in the Bill of Rights.  9th Amendment recognizes existence of rights beyond the Bill of Rights.  Thus, the 14th Amendment shall recognize existence of “fundamental” rights beyond those enumerated in the Bill of Rights. “Traditions and collective consciousness  of our people determine whether a principal is so rooted there as to be ranked fundamental”  {Total Incorporation Plus}

Harlan: the statute violates “basic values implicit in the concept of ordered liberty”

· 14th Amendment does not incorporate the Bill of Rights, but it stands on its own to protect basic values implicit in the concept of ordered liberty

· Harlan’s view is limited to Marital Relationships.  {homosexuality/incest/fornication are not within the concept of ordered liberty, but outlawed by states altogether}

White: “means-end test” the statute is applied to broadly, if states interest it to prevent promiscuity, why ban contraceptives for married couples?

Black & Stewart Dissent: 

1. Only the Bill of Rights is protected by the 14th Amendment.

2. 9th Amendment wasn’t created to enlarge the power of the Court.

3. Bill of Rights doesn’t mention a right to privacy.

                          


OTHER PRIVACY CASES:

Stanley v. Georgia: conviction based on pornographic material found in person’s home is overturned base on the 1st Amendment right to privacy.  Home is a critical locus of privacy, an essential part of “right to be let alone”.

Eisensadt v. Baird: Mass. Statute prohibiting distribution of contraceptives to unmarried people, while allowing such distribution to married couples is struck down.  Actually decided on equal protection grounds, but the court notes that right of privacy recognized in Griswold isn’t limited to married couples, it is a right of an individual. 

Carey v. Population Services: N.Y. law prohibiting (1) sale of contraceptives to minors (2) sale of contraceptives by non-physicians (3) advertisement and display of contraceptives is struck down.  Right to reproductive autonomy is extended to non-private situations.  This right is concerned with an intimate relationships and not particular places.


MODERN LAW: no person [single/married] may be prohibited from using contraception, or otherwise subjected to undue interference with decisions on procreation
STRICT SCRUTINY TEST: 

1. Is the statute necessary to a compelling governmental interest? 

2. Are there less restrictive means? 


ABORTION:


Roe v. Wade: Texas statute make it a crime to procure an abortion, except for the purpose of saving the life of the mother is invalidated.  

Holding: protecting life at conception isn’t a sufficiently compelling interest to override the fundamental liberty right to privacy of women {only at viability}

1st Trimester = states may not ban or closely regulate abortion. Since mortality rates from abortions in 1st trimester are low, state has no compelling interest in protecting mother’s life/health, by banning/regulating abortions.

2nd Trimester = states may regulate abortion is ways reasonably related to woman’s health [requirement of hospitalization for procedure].  However, the state may only protect the woman’s health, not fetal life, thus abortions cannot be banned completely nor can state regulate in ways that protect fetus, not the mother.

3rd Trimester = fetus becomes viable {TEST: if it has capability of meaningful life outside of mother’s womb}.  At viability, the state has compelling interest in protecting the fetus.  Thus, state can regulate or proscribe abortion.  However, abortion must be permitted where it is necessary to save the life/protect the health of the mother.

· Woman’s Interest: the right of privacy which is a part of “liberty” protected by the 14th Amendment is “broad enough to encompass women’s decision on whether or not to terminate her pregnancy.”  Decision on abortion is a fundamental interest, thus:

1. there must be a compelling state interest in barring/restricting abortions

2. state statute must be “narrowly drawn” to fulfill only that legitimate state interest

· Countervailing State Interests:

1. Life & Health of the mother = only compelling after 1st trimester

2. Protecting Viable Fetus = only compelling during the 3rd trimester

Stewart Concurrence: reverses his Griswold position and states that: “freedom of personal choice in matters of marriage & family life is one of the liberties protected by the DP Clause of the 14th Amendment”

Douglas Concurrence: 14th Amendment does protect “freedom of choice in the basic decisions of one’s life respecting marriage, divorce, contraception, education, and upbringing of children.”  This freedom is subject to regulation where there is a compelling state interest, but Texas statute goes beyond such interest. 

White Dissent: the relative weight of interest in prenatal life and well-being of mother should be left to people and the political processes

Renhquist Dissent: majority’s 3 trimester breakdown is “judicial legislation.”  The standard of review to be applied should be rationality, not strict scrutiny




Planned Parenthood v. Casey: prior to viability states are allowed to regulate abortion so long it does not unduly burden women’s right to chose

Pennsylvania Statute:
1. Informed Consent: {P}
a. requirement that woman give her informed consent prior to abortion

b. requirement that certain information be provided 24 hours prior to abortion

c. disclosure of personal & medical information

2. Parental Consent = minors must obtain informed consent of one of her parents with judicial bypass option {P}
3. Spousal Consent = married women must notify their husbands {F}
4. Medical Emergency Exception = emergencies negate compliance with above requirements {P}
5. Record Keeping = reporting requirements placed on abortion facilities {P}
· Stare Decisis tipped swing vote in favor of reaffirming Roe [not unworkable]
· abortion is a unique act “ involving “most intimate and personal choices a woman may make in her lifetime”

HOLDING: Roe is partially affirmed but:

1. Trimester approach rejected, the state has an interest in protecting fetal life from the onset of pregnancy

2. Where a state regulation places an undue burden on a woman’s ability to make a decision regarding abortion, such regulation breaches Liberty protected by Due Process Clause of the 14th Amendment

Undue Burden = regulation has a purpose or effect of placing substantial obstacle in the path of woman seeking an abortion of non-viable fetus
· state may regulate health & safety of women and create a structural mechanism expressing “profound respect for life of the inborn” w/out placing undue burdens

· after viability, state may prohibit all abortions, not needed to protect health and safety of the mother

· abortion is no longer a fundamental right or right to privacy, but a liberty protected by the 14th Amendment

· strict scrutiny is replaced by undue burden analysis 
a. Informed Consent: 24 hour “information window” where doctor informs of risks / alternatives / procedure / fetal state does not unduly burden the woman [facially valid]

· However, if court faces case where a poor rural woman cannot stay overnight, possibility that statute would be unconstitutional as applied despite facial validity

b. Parental Consent: not an undue burden in light of judicial bypass option and the fact that adult women are now also required to give informed consent

c. Spousal Consent: spousal notification is an undue burden due to the fact that women may be afraid to tell their husbands for fear of abuse/increased abuse, or that pregnancy is result of sexual assault that women are afraid to report

d. Record Keeping: not an undue burden since the requirement was “reasonably directed to preservation of maternal health”



Stevens: 

a. pre-abortion counseling/24 hour waiting period are unconstitutional, 

b. though state may have an interest in protecting potential life, such is outweighed by woman’s constitutional interest in obtaining abortion before viability 

Blackmun: “opinion is an act of personal courage.”  

a. Strict scrutiny should be maintained, undue burden is not strict scrutiny, none of the Penn. statute would survive strict scrutiny.  

b. Trimester framework should be maintained.

Renhquist dissent: 

a. since abortion is not a fundamental right, the standard for regulation of abortion should be whether it “rationally related to a legitimate state interest” 

b. Stare Decisis is a fallacy here, Plessy & Lochner were wrong the moment they were decided.

Scalia dissent: abortion is not a protected right:

a. constitution says nothing about it

b. long-standing American traditions have allowed abortion to be legally proscribed

c. under plurality’s logic: homosexuality/polygamy/incest/suicide are constitutionally protected


Significance of Casey:

1. States may not prohibit all abortions, besides medical emergencies

2. States may not prohibit abortions before viability

3. States may prohibit post-viability abortions

4. States may regulate abortions from the onset of pregnancy, only most severe types of regulations will fail, otherwise everything but proscription will be sustained 

Purpose of Regulation:

a. to encourage child birth {P}

b. to discourage abortion {F}

Effect of Regulation: obstacle cannot be substantial


Examples of Possible Regulations:

a. abortions to be performed only at hospitals

b. public facilities cannot be used for abortion

c. one method may be proscribed if another safe one is available 

d. dual parental consent


Stenberg v. Carhart: where proscription of partial birth abortion is actually forcing women into more dangerous procedure without regard for her health, but only for her life, such law is unconstitutional.  Where the language of the statute sweeps too broadly it unduly burdens the abortion choice.  
NOTE: held that statute not sufficiently narrowly tailored to serve a compelling state interest. 


FAMILY RIGHTS: marriage and family life are deeply rooted in our nation’s history and tradition, therefore, these are fundamental rights guaranteed by Due Process Clause of the 14th Amendment.  States may not interfere w/ such rights absent necessity for fulfillment of compelling public interest [strict scrutiny]

Moore v. East Cleveland: zoning regulations may not impair the ability of extended family members to reside together

1. Unclear if strict scrutiny applied, but test was more than mere rationality 

2. Although the state had legitimate interest, the statute only marginally advanced that interest [overcrowding/traffic congestion/undue burden on school system]

3. The court per Powell, found that interest of extended family was deeply rooted in this nation’s history & tradition, and thus entitled to higher degree of protection 

Dissents:

a. right of extended family members to live together is not fundamental [mere rationality should be applied]

b. to be afforded strict scrutiny, the right must be implicit in the concept of ordered liberty (this is not right to marry/bear/raise child)

Michael H. v. Gerald D.: California statute § 621 = a child born to a married woman is presumed to be a child of marriage unless the husband is impotent/sterile {automatic paternity}.  Michael has child w/ wife of Gerald and wants to establish visitation rights, child in question (per counsel) cross-claims to maintain relationship w/ both Michael and Gerald.  Michael asserts that statute violates Due Process.

HOLDING: Relationship such as of Michael and Child has not been traditionally protected by society, in fact it is the family that has been traditionally protected by society.  Michael’s asserted right is not fundamental
1. Scalia argues that the inquiry of whether the right is fundamental should refer to the most specific level available at which relevant tradition can be identified: “has California traditionally protected adulterous fathers?”

2. Brennan argues the use of broad and general view in ascertaining whether the right is a fundamental one: “whether parenthood is an interest that historically received the courts protection?” Why has concept of ordered liberty been replaced by tradition?

Troxel v. Granville: court order granting visitation rights to grand-parents over parent’s wishes is invalidated as unconstitutional as applied.

1. Interest of parent in care/custody/control of their children is one of the oldest fundamental interests recognized by Court.  

2. State statute is “breathtakingly broad” authorizing petition for visitation rights by “any person”

3. Case is “nothing more than a disagreement between Washington superior Court and mother concerning her child’s best interests” 

NOTE: the Court doesn’t define precise scope of parental due process right in the visitation context: “any standard for awarding visitation turns on the specific manner in which the standard is applied.”  Thus, the issue of awarding visitation rights to 3rd parties is left open.  Right of custodial parent to decide who visits child is not absolute
HOMOSEXUALITY & LIBERTY: narrow holding 

Bowers v. Hardwick: after being arrested in his home, a homosexual challenged a Georgia statute making it a crime to commit sodomy (the statute doesn’t distinguish between heterosexuals & homosexuals). 

ISSUE: does constitution confer a fundamental right upon homosexual to engage in sodomy?

HOLDING: NO, states may proscribe homosexual sodomy [based on Griswold, states may not bad sodomy by married couples]

1. homosexual sodomy is not implicit in the concept of ordered liberty
2. homosexual sodomy is not deeply rooted in this nation’s history & tradition
3. in fact, most states prohibit it

· mere rationality review ( rational basis is satisfied since states have morality interests
Blackmun Dissent: the case is about “right to be let alone” not about constitutionally protected right to engage in sodomy {far broader principals are involved here}

a. there is a right to be free from governmental interference in making certain private decisions

b. there is a right to privacy in certain places w/out regard to activities that go on there

c. Griswold & Eisenstadt establish notions of intimate association & decisional autonomy which should be controlling in this case

d. Stanley should be controlling, since it recognizes the right to be let alone in one’s home derived from the 4th amendment, not just the 1st Amendment as contended by majority

“ what the court has really refused to recognize is the fundamental interest all individuals have in controlling the nature of their intimate association w/ others”


HEALTH TREATMENT:

O’Connor v. Donaldson: involuntary confinement w/out treatment of patient who is not dangerous to himself, violates DP

Youngberg v. Romeo: involuntarily committed mentally ill have DP “Liberty” interests in:

a. safe conditions of confinement

b. freedom from bodily restraint

c. training/rehabilitation

DeShaney v. Winnebago County: social services knowing of father’s abuse of child failed to take him out of the home and the child eventually suffered brain damage.  DP claim rejected, unlike Youngberg, this person’s liberty wasn’t restrained by the state.

· DP purpose is to protect people from the state, not to protect them from each other

· State is not constitutionally responsible for protecting private citizens from private harm

· There is no affirmative right to aid from the state, even where such aid may be necessary to secure life, liberty, or property interests, of which the government may not deprive the individual

· Dissent: where state attempts to aid, and prevents others from rendering aid, it should be held liable

KEY: existence of “custodial relationship” and “danger zone theory” {has state placed the person in a position which is worse off?}
Sacramento v. Lewis: DP is not violated where police officer causes death through indifference to human life in the context of a high-speed chase

· only deliberate action unrelated to apprehending the suspect, such that “shocks the conscious” violates DP                                                               

RIGHT TO DIE: court doesn’t provide heightened protection

Washington v. Glucksberg: does a state statute banning assisted suicide violate DP Clause of the 14th Amendment? NO, constitutional facially and as applied

1. Historically, there has never been a right to commit suicide

2. Right to suicide is not deeply rooted in our nation’s history & tradition
3. Case at hand is distinguishable from Cruzan, where a right to refuse treatment was made a protected liberty right, because forced treatment is comparable to battery and other bodily invasions.

4. Case at hand is distinguishable from Casey, which was grounded on the concept of decisional autonomy.  Not all intimate choices are constitutionally protected
Rationality Review: is the ban on suicide rationally related to a legitimate governmental objective? YES

a. states have unqualified interest in preservation of human {states have interest from life to death regardless of physical/mental condition}

b. integrity and ethics of medical profession, doctor-assisted suicide undermines trust in doctors

c. fear of slippery slope leading to euthanasia 


Souter Concurrence: would subject the statute to particularly careful scrutiny test: 

a. arbitrary imposition?                                   If YES violates DP even in the 

b. purposeless restraint?                                  absence of a “fundamental interest”

O’Connor’s Concurrence:

a. There is no general right to suicide

b. However, there may be a limited right for a terminally ill patient to obtain medication to alleviate that suffering, even if such would hasten death  

Breyer’s Concurrence: the right in question is the “right to die w/ dignity” 

a. personal control over the manner of death

b. medical assistance                                                    COMBINED

c. avoidance of unnecessary suffering

Stevens’ Dissent: 

a. there is a difference between the state’s interest in protecting life and an interest in protecting terminal life.  

b. “I am convinced that there are times when it is entitled to constitutional protection”


NOTE:

1. There is no general right to suicide

2. A more direct challenge may lead to a different result as applied {see concurrences} 

Example: patient suffering, pain can’t be helped, doctor cannot proscribe medication that would alleviate suffering but hasten death.        


EQUAL PROTECTION:

1. Traditional Rationality Standard = if classification is rationally related to a permissible government interest, EP is not violated, even if some inequality results.

· NOTE: the law cannot be over-inclusive or under-inclusive [p. 564]

· when no suspect classification or fundamental right exists, the court views classification w/ a heavy presumption of constitutionality
· so long as there is some rational relation between the means selected and the conceivable legitimate governmental objective [objective cannot be arbitrary or irrational] the law passes

Railway Express v. New York: statute prohibiting advertisements on trucks, unless it’s for the truck’s own business is challenged by truck company claiming that trucks w/ own advertisements are just as distracting  as trucks w/ ads from other companies. Law is upheld as rational.  Purpose is to reduce traffic hazards, EP doesn’t require that all evils associated w/ the objective be eradicated, or none at all.

2. Strict Scrutiny = when a law employs (a) “suspect classification” or there is a (b) “significant burden on a fundamental right,” the Court presuming invalidity, strictly scrutinizes the necessity of the classification to a compelling governmental interest {there must not be a less burdensome alternative}


3. Intermediate Review = court examines classification to assure that it is substantially related to an important governmental objective {gender/illegitimacy classifications}


SUSPECT CLASSIFICATION – RACE:

Loving v. Virginia: interracial couple challenge VA statute banning interracial marriages

· strict scrutiny applied since the statute contains racial classification

· the fact that statute applied “equally” to blacks and whites doesn’t immunize it from strict scrutiny, considering the purpose was “preservation of white race”

Holding: there is no legislative overriding purpose independent of invidious racial discrimination

Palmore v. Sidoti: white couple divorces, custody granted to mother, she subsequently moves to Florida with a black man.  Florida state court grants custody to father in light of existence of private racial biases.  Court overrules using strict scrutiny:

1. There is a compelling governmental objective [welfare of child]

2. However, possibility of biases and injury as a result of such biases are not permissible considerations for removal of an infant from a “worthy” mother

Korematsu v. U.S.: all racial classifications are suspect that doesn’t necessarily mean they’re unconstitutional.  In the instance of WWII, wartime necessity and inability to separate loyal from disloyal made a racial classification permissible


Stone Footnote in Carolene Products v. U.S.: “where prejudice against discrete & insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry” [p. 591]


Covert Discrimination {facially neutral statute}

Hunter v. Erickson: an amendment requiring approval of majority of voters for any ordinance dealing w/ racial discrimination is unconstitutional.  While the law is facially neutral, majority needs no protection against racial discrimination.  The law makes it harder for minorities to achieve legislation.  Thus the law falls on minorities.


Discriminatory Administration/Enforcement {purpose proved by impact of law}

Yick Wo v. Hopkins: a statute regulating laundry business in San Francisco is facially neutral, nevertheless it’s administration is discriminatory as evidenced by statistics.

· if law is applied and administered by authorities w/ an evil eye or unequal hand to the point of discrimination between persons in similar circumstances, it violates EP


Discriminatory Purpose & Impact ( there is a requirement of intent to discriminate
De Jure = discrimination on purpose

De Facto = discrimination in fact

Washington v. Davis: a facially-neutral police academy test is claimed to violate EP where blacks failed four times more than whites.

HOLDING: EP is violated only when it’s a product of discriminatory purpose

1. while showing of racial effect is a factor in ascertaining intent, it is not sufficient by itself to prove discriminatory intent

2. there needs to be a finding of discriminatory purpose 

3. mere finding of discriminatory effect will not warrant strict scrutiny
Problems: 

a. how many statutes are facially race-biased?

b. how often will you find discriminatory purpose is legislative history?

c. much of modern racism is subconscious  

Rebuttal: 

a. government has no constitutional duty to remedy the harm it did not cause

b. remedy for harms that weren’t intended by the government lies in the legislative process

c. only when the legislative process is malfunctioning should the government intervene
Arlington Heights v. Metropolitan Housing: violation of EP is asserted where village denied rezoning.  

Test for Discriminatory Purpose: {need not be dominant or primary purpose}

1. Historical Background of the challenged decision

2. Series of Official Actions taken for invidious purpose

3. Specific sequence of events leading up to challenged decision

4. Departures from Normal Procedural Sequence
5. Legislative/Procedural History
· Burden on {P} to prove discriminatory purpose was motivating, if PASS
· Burden shifts on {D} to show that statute would have passed anyway w/ out purpose
Personnel Administrator v. Feeney: civil service statute giving job preference to war veterans is challenged.  98% of was veterans are men, thus statute gives overwhelming preference to men.

1. Has the decision maker enacted the law, at least in part because of, and not in spite of it’s adverse effects upon  certain group? NO

2. Awareness of consequences is not intent. The legislature could foresee the discriminatory result but that doesn’t mean that such result was the motivating purpose of the decision


DISCRIMINATION IN EDUCATION:


Plessy. v. Ferguson: separate accommodations for white & colored railway passengers is challenged under EP of 14th amendment

HOLDING:

1. separate but equal treatment does not violate Equal Protection

2. the law relates to social equality, while Equal Protection only seeks to protect political and civil equality

3. the law does not stamp a badge of inferiority on colored people

Harlan’s Dissent: “our constitution is color-blind and neither knows nor tolerates classes among citizens.  In respect to civil rights all citizens are equal before the law.”

· Several cases from 30’s to 50’s challenged actual equality of separate institutions, but in 1954 NAACP challenged the very premise of “separate but equal” [p.617]
Brown v. Board of Ed. I: minors seek admission to local schools on non-segregated basis {magnitude of decision required unanimity}

1. Decision is limited to the domain of education, thus Plessy is not totally overruled

2. Decision isn’t limited to plaintiffs, instead the Court examines public education as a whole: education is the most important function of state/local government
3. Court bases decision on social science studies concluding that segregation led to the feeling of inferiority by black students

4. History of 14th Amendment isn’t a factor, education played little role at adaptation, it is of paramount importance at the present time

HOLDING: Court explicitly rejects the doctrine of separate but equal. Separate facilities in education are inherently unequal.  Lawful segregation retards the learning process.

Bolling v. Sharpe: [companion to Brown] Segregation is schools is not reasonably related to any proper governmental objective and thus violates DP of 5th Amendment.

Brown v. Board of Ed. II: {remedy/implementation}

· schools are to desegregate “with all deliberate speed”

1. There is an affirmative duty to achieve desegregation, no a choice

2. District Courts are to supervise using “general equitable principals” [no precise guidelines]

AFFIRMATIVE ACTION: attempt to remedy past discrimination


U.C. Davis v. Bakke: 16/100 seats in medical school are set aside for minorities only.  Two track system: whites are considered for 84 seats, minorities are considered for 100 seats.  A disappointed white applicant (who’s scores are higher than some of the 16 minorities admitted under program) challenges admission policy.

HOLDING 1: Bakke is to be admitted since U.C. Davis couldn’t prove that but for the program, Bakke would have been denied anyway {actually a 50/50 chance} 

HOLDING 2: Race can be used in an admissions program when it is a remedy for past discrimination, but it must be supported by proper legislative finding [strict scrutiny] 

Powell: strict scrutiny: necessary to a compelling governmental interest

1. While remedying past social discrimination may be a compelling governmental interest, a state medical school is not in position to fashion an appropriate remedial program.  

2. Only state legislature is in position to make appropriate legislative findings and narrowly tailor a race-conscious program to further the compelling interest w/ least burden on the disadvantaged race.  

3. There is a less onerous alternative: race could simply be considered a “plus” factor (Harvard) instead of setting aside separate seats

4. The purpose should be diverse student body, not more doctors in poor neighborhoods, how doe we know they’ll work there?

Brennan: intermediate scrutiny: substantially related to an important governmental interest

1. Benefits of EP were designed to protect minorities, not whites {not a distinct & insular minority}

2. Classification that burdens whites doesn’t stigmatize whites, or lead to feeling of inferiority 


Fullilove v. Klutznik: federal program requiring %10 of federal public works funds to be spent on purchasing services from minority businesses is upheld under a “ close examination” of either standard of review.  

1. Congress has broad remedial powers to define and attack discrimination, and has certainly made proper findings

2. Disadvantaged whites are an accidental consequence, not a desired objective

Wygant v. JacksonBoard of Ed.: teacher’s collective bargaining agreement stating that only certain % of minorities will be laid off fails under strict scrutiny analysis.  

1. Providing minority role models (remedy of general societal discrimination) is not a compelling 

2. There must be a finding of actual past discrimination
3. Plan is not sufficiently narrowly tailored.


Richmond v. Croson: a “remedial” program {without any finding of prior discrimination} required city contractors to sub-contract 30% to minority enterprises

HOLDING: statute is unconstitutional under strict scrutiny analysis

1. Richmond is presumed to have legislative authority, yet is has failed to provide precise legislative finding of past discrimination in construction industry

· this case is distinguishable from Fullilove, since Congress is afforded more deference than a municipality ( can’t remedy societal wrongs
2. Are there race–neutral {less restrictive} means to achieve the desired result?

· rigid quotas will seldom be found valid, instead goals & preferences should be articulated

3. Strict Scrutiny is employed to “smoke out” illegitimate uses of race classifications

Metro Broadcasting v. FCC: {overruled} federal policies awarding minorities special privileges is upheld under intermediate scrutiny

1. Congressionally imposed program should be accorded deference under Fullilove

2. “Benign” classification was substantially related to the achievement of important governmental interest within the power of Congress, despite the fact that it was not to remedy past wrongs.  Thus: non-remedial measures that do not alleviate a specific wrong are permissible 


Adorand v. Pena: new law
· strictest judicial scrutiny applies equally to state & federal congressionally authorized race –conscious programs {Metro is overruled} because:

1. Congruence = no matter what level of government is involved, when government treats individuals differently they’re entitled to same EP analysis under 5th & 14th 

2. Skepticism = any preference based on race requires “most searching examination”, in order to “smoke out invidious” discrimination

3. Consistency = the standard of review under equal Protection is not dependant on race of those burdened

· we can’t always tell a benign racial classification from an invidious one

· this holding applies to employment/education/government contracting

RULE: must serve a compelling governmental interest, and must be narrowly tailored to further that interest

GENDER DISCRIMINATION:


· historically EP challenges to gender discrimination were analyzed under rationality standard of review

Reed v. Reed: using the language of rationality review the court nevertheless struck down an Idaho statute giving men preference over women as estate administrators.   Court actually used heightened standard of review, a “rationality w/ teeth”

Frontiero v. Richardson: men soldiers can claim wives as dependant, women soldiers cannot.  Court holds that gender classifications are “suspect” and applies strict scrutiny
Renhquist Dissent: race is the only historical beneficiary of EP Clause


Craig v. Boren: in retreat from Frontiero, the Court used intermediate scrutiny to invalidate different minimum drinking ages for men and women.  Although statistics suggest that females are safer, proving broad sociological proposition by statistics is a “dubious business” 

· standard: the law must serve an important governmental objective and must be substantially related to the achievement of that objective
Geduldig v. Aiello: refusal to insure pregnant women is not gender discrimination, men and women are insured, just pregnant women aren’t.  This is a condition classification not gender classification. 

Mississippi U. v. Hogan: women only admissions policy at a state nursing school is struck down as lacking “exceedingly persuasive justification”.

1. Important governmental objective is lacking due to absence of showing of historical disadvantage of women in the nursing profession

2. Instead this perpetuates stereotype of nursing as a traditionally women’s job


QUESTIONS:
1. Women are majority of voters, is that not protection enough?

2. Are women “discrete & insular” minorities?

3. Does sex classification impose a “badge of inferiority” on women?

NOTE: gender classifications based on real differences is more likely to be upheld:

1. statutory rape laws: only underage girls can become pregnant

2. draft registration: women are not used for combat duty, female exemption from registration is valid


Virginia v. United States: VMI admission policy excluding women from the school is found to violate Equal Protection Clause of the 14th Amendment

Issue 1: does VMI admission policy violate EP? YES

Issue 2: is parallel program set up at Mary Baldwin College a sufficient remedy? NO
VMI’s argument: 

a. physical training/absence of privacy/adversative method are unsuitable for women 

b. single-sex education is the only way to carry out VMI method of teaching

c. state has an interest in diversity in teaching methods

Ginsburg: intermediate standard of review requiring exceedingly persuasive justification
Issue 1: 

1. gender-based classifications should not be over-broad generalizations of female talents/capacities/preferences and should not justify denying an opportunity to women

2. obviously some women find VMI’s methods of teaching attractive and suitable

3. it is not necessary for VMI to change materially in order to admit women

4. State has no interest in diverse teaching methods, since VA has no women’s only institutions ( not the actual state purpose

5. Court seeks actual {real}state objective, not rationalization for actions in fact differently grounded {diversity in education wasn’t the real objective}

Issue 2: 

1. Mary Baldwin substitute for VMI is an inadequate remedy [pale shadow]

2. VA is to place the victims in the position they would have occupied in the absence of discrimination
NOTE: single-sex education is still permissible, if state offers an exceedingly persuasive justification for their means that are substantially related to an important governmental objective [Emanuel’s p. 305]

· Court will exhibit intolerance for stereotypical thinking

· Court will demand that the objective advanced be the one that actually motivated the government when the system was implemented {VMI’s real objective wasn’t diversity in education, they thought girls couldn’t hack it} ( so w/out lying, if a state creates 2 same-sex institutions, even the objective presented in this case {diversity of education} may satisfy the standard of review, but it has to be the real objective

· Would “separate but equal” school systems be allowed if there was no constitutional wrong to remedy? [probably yes]

Scalia Dissent:

1. purpose of operating an all-male school w/ adversative model satisfies intermediate scrutiny, as it substantially related to achievement of diversity in education

2. analysis of the majority opinion is in fact strict scrutiny

3. the end of single-sex education, in fact even private same-sex education {fed. grants/financial aid}


OTHER CLASSIFICATIONS:

City of Cleburne v. Cleburne: while court refused to treat mental retardation as a “quasi–suspect classification,” it invalidated a decision to deny a use permit for the operation of home for mentally retarded using heightened scrutiny:

· In this case, the record contained no rational basis for the denial of permit, and a regular nursing home would probably receive the permit

1. There are legitimate reasons for differential treatment, and it’s a medical not judicial question

2. Generally, the lawmakers are “on the side” of the retarded {lots of pro legislation}

3. If we declare retarded as “suspect classification” – here come “parade of horribles”

Romer v. Evans: [mere rationality] Court struck down a state constitutional amendment that invalidated/forbid any special protection to homosexuals: a state cannot deem a group of persons stranger to its laws

1. no legitimate state interest was in fact being served {desire to harm an unpopular group is not a legitimate interest}

2. means employed were not rationally related to the interest the state asserted

Kennedy:

a. claim that amendment merely put homosexual in the same position as straight is “implausible”

b. amendment actually puts homosexuals in a worse position, every other “ discrete” group [age/military status] enjoys special protection that gays do not

c. actually it is unclear from the text of amendment, if even general protection afforded to everyone, applied to gays

Scalia:

a. if you can criminalize homosexual conduct in Bowers, you can certainly disfavor it

b. there is no distinction between act [Bowers] & status [Romer]

c. the legitimate interest is preventing the deterioration of sexual morality

NOTE:  there actually may be a distinction between act and status, however, the bigger distinction is between DP challenge in Bowers, which is grounded on traditions and history which deals w/ conducts and actions, and EP challenge in Romer, which is grounded in challenging traditions and deals w/ disfavored classification and status


OTHER FUNDAMENTAL RIGHTS: right to interstate migration

Shapiro v. Thompson: under strict scrutiny, the court invalidated DC statute that denied welfare benefits to new residents of less than 1 year.  DC sought to deter out of state indigents from coming to take advantage of the sweet benefit system.  The court found that such statute deterred or penalized on exercise of right to travel in violation of 14th Amendment.

NOTE: some “deterrents” such as lower tuition for state universities for state residents will not trigger strict scrutiny since they’re not vital government benefits or privileges
Sosna v. Iowa: one year residency requirement for grant of divorce is upheld, since this was a mere delay of 1 year and not a penalty of deprivation of welfare/medical benefits.  State interest: attachment to state to prevent collateral attack.

Zobel v. Williams: Alaska oil dividend distribution fund of based on duration of residency is unconstitutional.  Not a right to travel case.  This statute involved creation of permanent sub-classes among residents.

New York v. Soto-Lopez: employment preference to war veterans who were residents at time of conflict is unconstitutional.

Saenz v. Roe: California statute does not deny benefits, but limits benefit to the amount entitled to in the previous state of residence.  Regulation upon completion of travel.  Such burden is not significant enough to be a penalty.  Decided under Privileges & Immunities Clause of 14th Amendment.  The Court struck down the statute applying strict scrutiny.  While California’s justification is entirely fiscal, the same result could have been achieved by 72¢ across-the-board reduction in benefits.


FREEDOM OF EXPRESSION: what is protected is freedom from regulation of speech, not speech itself 

1. Marketplace of Ideas = {p. 890}government shall not take sides in the neutral struggle of ideas.  Free expression will push the best ideas toward triumph through competition (social Darwinism).

· communication is dominated by media ( there is no marketplace of ideas

· what about emotional speeches that don’t appeal to reason?

2. Citizen Participant Model = {p. 893} the purpose of the 1st Amendment is to encourage vigorous discussion of public issues and public officials.  The key is political speech i.e. questioning and discussing government (private speech is not w/in protection)

· is it really true that only political speech leads to attainment of knowledge?

3. Individual Liberty Model = {p. 894} freedom of speech serves individual, as well as social goals.  1st Amendment promotes individual autonomy and self-determination.  Regardless of political nature, speech has intrinsic vale


CLEAR & PRESENT DANGER DOCTRINE: will speech lead to an imminent incitement of unlawful conduct?
Historical Development:
Schnenk v. United States: secretary of socialist party indicted under the Espionage Act for mailing leaflets w/ information on illegality of draft.  Holmes wrote that this was the question of proximity and degree.  Are those word such as to bring about a clear and present danger of an evil, congress seeks to protect us from?

Abrams v. United States: defendant are convicted of violating Espionage Act, while the dissent via Holmes narrows the clear and present danger doctrine by stating government can abridge speech only when present danger of immediate evil or an intent to bring it about.  Disagreement over governmental action is not a clear and present danger. 

Gitlow v. New York: where the legislative intent is clear form a statute prohibiting certain kind of speech for a valid (not unreasonable) reason, clear and present danger test doesn’t apply.  Unless, such statute is irrational the legislature will benefit from deference.  The state cannot be reasonably required to measure the danger of every such utterance.  Dissent argues against preemptive legislation.

Whitney v. California: member of Communist party convicted under California Criminal Syndicalism Act forbidding knowing membership in a group advocating use of force/violence to effect political change.  

Brandeis Dissent: (1) legislature cannot decide constitutionality of speech; (2) to justify suppression of speech there must be a reasonable ground for fear of serious evil will result immediately


Alternative Doctrines That Failed:

· Absolutist Approach = government CANNOT regulate speech [“no law means no law”].  Not required by the language of the Amendment + impossible to practice + not dictated by intent of the framers

· Masses Test = one may not counsel or advise others to violate the law as it stands.  However, the speech is permitted until the point of direct incitement.  Focus is on speech itself, not surrounding circumstances, unlike clear & present danger test.  Likely effects of speech are irrelevant.  However, if speech directs to violate the law, it will be punished regardless of actual effect.
· Doctrine of Prior Restraint = what is protected is restraint prior to speech itself.  Thus, insistence on obtaining a permit or any other license lends to a heavy presumption of invalidity [subsequent punishment is not prohibited/regulated]

Modern Doctrine of Clear & Present Danger: focus on nature of speech and the danger it presents 

Brandenburg v. Ohio: KKK leader charged w/ violating Ohio Criminal Syndicalism Statute which forbids advocacy of crime or violence as means of accomplishing industrial or political reform.  Court invalidates the statute as over-broad and constitutionally invalid w/out consideration if defendant’s actual speech could have been proscribed.

TEST: speech can only be proscribed if 2 conditions are satisfied
1. The advocacy is directed (intent) to inciting or producing imminent lawless action and 
{Hand Legacy: no proscription of abstract ideas} 

2. The advocacy is likely to incite or produce such action 
{Holmes Legacy: clear & present danger}

Criticisms:

1. Test doesn’t account for severity of threatened harm

2. Test accounts for only imminent lawless acts

Examples:

1. advocating terrorism but only after one year moratorium = not punishable
2. advocating immediate jay walking = punishable
Compliment: This is the most protective test combining masses incitement emphasis w/ factual likelihood of clear & present danger

Application: {Hess v. Indiana} “we’ll take the fucking streets later” = protected speech, since it is advocacy of illegal action at some indefinite future time.  Under Brandenburg, because the statement wasn’t directed at a person or a group, it could not be said that defendant was advocating, in the normal sense, any action.                                                              

CONTENT-BASED / CONTENT NEUTRAL REGULATION:

TRACK 1.  Content-Based Regulation [government is aiming at the communicative impact of expression/expressive conduct] reviewed under strict scrutiny 

a. discrimination on the basis of viewpoint = government supports one view, but condemns another 

b. categorization based on subject matter = government categorizes expression based on the subject it addresses

· it is impermissible to proscribe even the context under which the expression is made, if such proscription is content-based

· Unless content-based regulation addresses one the following categories, it is presumptively invalid and is reviewed under strict scrutiny:

1. danger/incitement (Brandenburg)                                                  government can more or less 

2. fighting words (Chaplinsky)                                                          completely ban expression 

3. obscenity                                        

4. kiddie porn                                     

5. commercial speech (taxation of media doesn’t violate 1st Amendment)

6. defamation

· if not one of the ( categories apply strict scrutiny: (1) is there a compelling governmental objective? (2) is it narrowly tailored?


TRACK 2. Content-Neutral Regulation [government is aiming at something other than  communicative impact of expression/expressive conduct] reviewed under intermediate scrutiny balancing test:

1. law furthers an important & substantial governmental interest

2. unrelated to suppression of free expression

3. incidental restriction on alleged 1st Amendment speech, not greater than is essential

FACIAL CHALLENGE TO A STATUTE:

1. Vagueness = reasonable person cannot ascertain which actions are proscribed

· “no assembling on sidewalk and conducting yourself in manner annoying to persons passing by”

2. Overbreadth = statute reaches constitutionally protected and unprotected activity

· “no 1st Amendment activity at the airport terminal”


Chicago Police v. Mosley: prohibition on picketing in front of schools except for picketing involving labor disputes is impermissible content-based regulation.  Government cannot describe permissible picketing in terms of its subject matter (distinguish from viewpoint regulation). 

Erznoznik v. Jacksonville: prohibition of showing nude movies in outdoor theaters where the screen is visible from public street is unconstitutional.  Government cannot regulate certain kind of speech simply because it is offensive.

Civil Service Commission v. Letter Carriers: Hatch Act prohibiting federal employees from expressing any political opinion, is content-neutral regulation of speech and will not be reviewed under strict scrutiny, since expression of all opinions of all parties/groups are equally prohibited

Renton v. Playtime Theaters: zoning regulation prohibiting adult theaters in residential districts is permissible despite content-based regulation since the statute sought to deal w/ secondary effects of such theaters on the surrounding communities, and not with speech itself.  Burden on speech was incidental, and this was a valid time/place/manner regulation.  

Boos v. Barry: prohibition of signs in Washington DC in front of embassies, if such sign will bring that foreign government in “public disrepute” is unconstitutional under strict scrutiny (despite compelling interest), since only signs w/ certain viewpoint are prohibited.

Simon & Schuster v. NYS: “Son of Sam law” prohibiting criminals from profiting for publishing their story, is an unconstitutional content-based regulation.  Government may not penalize speaker based on topic of speech.

Laude v. Gilleo: prohibition of signs in front of houses unless they’re “For Sale” signs is unconstitutional content-neutral regulation.   Although city had a compelling interest associated w/ traffic hazards, the statute was not narrowly tailored and prohibited too much “pivotal” speech.

Turner v. FCC: mandate that cable networks carry local stations via their lines will be examined under intermediate scrutiny (O’Brien) since such regulation is content-neutral.


FIGHTING WORDS: words that are likely to make a person to whom they’re directed commit an act of violence receive no 1st Amendment protection since they do not facilitate exchange of ideas [this content-based regulation, view w/ skepticism] 

Distinguish:

a. Fighting Words = man to man / face to face [possible reaction by reasonable person]

b. Incitement = expression in front of large crowds [actual crowd reaction]

Chaplinsky v. New Hampshire: person convicted for calling sheriff a “g-damned racketeer and fascist” is convicted under a statute which forbids “addressing any offensive, derisive or annoying word to any other person who is lawfully in the street or other public place, nor call him by any offensive or derisive name.”  The court upheld content-based regulation because this was “low value” speech that didn’t enjoy 1st Amendment protection.  This is a form and manner regulation.

Test: Fighting Words = very utterance inflicts injury or tends to incite an immediate breach of the peace {slight social value as a step to the truth}

Objective Standard: what would an average person do? Actual retaliation is irrelevant.

Cohen v. California: person convicted of wearing “fuck the draft jacket” in the LA courthouse, under a statute that prohibits “maliciously and willfully disturbing the peace or quite of any neighborhood or person by offensive conduct.”  Court finds that unlike the facts of Chaplinsky, there is no direct confrontation and no personal insult.  The message was not “thrust upon unwilling or unsuspecting viewers.”  Offensive speech is protected by the 1st Amendment.  The law is unconstitutional as applied.  

NOTE: prohibition of offensive conduct that disturbs neighborhoods or people is unconstitutional.

NOTE: the more the court looks at surrounding circumstances, the more it like their applying the standard of clear & present danger.  Look, objectively, at the language only.

· profane and offensive language is nevertheless protected by the 1st Amendment and cannot be suppressed under the pretense of regulating the manner of speech

Skokie Cases: offensive expression like a nazi march through a Jewish suburb is allowed.  Swastika is symbolic free speech, not fighting words.  Displays on uniforms and banners by those engaging in peaceful demonstrations cannot be totally precluded because that display may possibly provoke those who view it.  (Think of M. L. King going through Chicago suburbs).

· a speaker who has given prior notice has not compelled a confrontation w/ those who voluntarily listen

· speech cannot be banned in anticipation of hostile audience (possible unlawful conduct on the part of audience) but see Feiner v. New York
· Heckler’s Veto – to arrest a speaker (for his own protection) simply because it is easier than subduing the crowd means that crowds will silent any speaker they do not agree with  


WE CAN REGULATE GENERAL INCITEMENT BUT NOT HATE SPEECH

HATE SPEECH: categorization of fighting words
· regulating fighting words in such way as to create subcategories, must be necessary to a compelling governmental interest
R.A.V. v. St. Paul: cross burning statute reading: “whoever places on public or private property a symbol, object, including but not limited to burning cross or swastika, which one knows or has reasonable grounds to know will arouses anger, alarm or resentment in others base on color, creed, religion… commits disorderly conduct and shall be guilty of misdemeanor” was found facially invalid, failing strict scrutiny despite the fact that statute only applied to unprotected speech. 

Scalia:

1. Statute is impermissibly content-based since it prohibits otherwise permitted speech solely on the basis of subject such speech addresses.  

2. Indeed, fighting words is an unprotected category of speech, however, the government cannot regulate an “unprotected” category in a content based manner.  In the present case, other abusive language not based on race (think about gay-bashing) is not prohibited. 

· Example: government may proscribe libel, but not only libel directed at the government

· Exceptions: “unprotected” speech can be subjected to content-based regulation only when it represents the most extreme instance of why the whole category is unprotected, for example, threats of violence against the President.

3. Furthermore, the statute is also viewpoint-based, since it in a confrontation between two opposing sides, one could use fighting words and the other side couldn’t.  [“all atheists are misbegotten” vs. “all Buddhists are misbegotten”] The government is taking sides.

4. Although the state does have a compelling governmental interest in regulation, the ordinance was not necessary since adequate content-neutral alternatives existed.  St. Paul should enact a statute prohibiting all fighting words.

White Concurring:

1. inability to criminalize unprotected speech is ridiculous
2. the test for regulation of unprotected speech should be rational basis: whether the regulation is rationally related to a legitimate governmental purpose

3. no content-based ordinance will pass if Court examines if the object of the legislation could be accomplished by banning wider category of speech 

Blackmun Concurring: treating protected and unprotected speech the same will result in 

relaxed scrutiny of all content-based regulation

Stevens Concurring: content based regulation is not presumptively invalid, but an 

inevitable and indispensable aspect of coherent understanding of the 1st Amendment.  Fighting words are now paradoxically given greater protection then commercial speech.

RESULTS:

1. new anti-hate expression statutes based on the motive for the crime are invalidated

2. however, penalty enhancement for hate crime is valid because its not speech {Wisconsin v. Mitchell}                                                                                            

Hate Speech Debate:

1. 1st Amendment protects free speech as good in it’s own right, rather than a means of social equality.  Therefore, better to have no regulation at all, then to regulate based on content.

2. Just proscribe all fighting words as Scalia suggested

3. Slippery Slope – we begin with proscribing hate speech, what is next?

4. Prosecute ordinary crime – cross burning involved malicious mischief and trespass

5. Under Wisconsin v. Mitchell, we can enhance penalties for non-expressive crimes of hate (but see Apprendi v. New Jersey)


SYMBOLIC SPEECH: {2nd track} expressive conduct that falls w/in freedom of speech

· when speech and non-speech elements are combined in the same course of conduct, government regulation of this symbolic speech (manner of expressing the idea, not the idea itself) is permissible if: [balancing test]

1. it furthers important or substantial governmental interest
2. incidental restriction on the alleged 1st amendment speech is no greater than is essential

3. government interest is unrelated to the suppression of free speech
United States v. O’Brien: person convicted for burning his draft card in protest of War under the statute that prohibits burning of draft cards.  Using Track 2 analysis, the court upheld the statute as facially valid. As to validity as applied there are two tests:

Spence Test:

1. was there an intent to communicate a particular message? AND
2. was the message understood as communicative by the audience?

Speech/Action Test:

1. if speech predominates analyze under the 1st Amendment

2. if conduct predominates analyze under equal protection (rationality review)

Texas v. Johnson: Flag burning case.  “…Intentionally desecrate a state or national flag in a way the actor knows will seriously offend one or more likely to observe…” Government may not regulate an idea because society finds it offensive.  Statute failed strict scrutiny as the Court applied Track 1 analysis because prosecution of defendant was directly related to the expression (not like prohibition on burning draft cards as those served some identification purposes).  Texas offered two reasons for statute: (1) preventing breach of peace; (2) preserving flag as symbol of national unity.  Objective 1 is dismissed as false motive.  Objective 2, was content-based regulation since the statute was based on observer’s likely offense from the message accompanying the act.  Interest is compelling, but the means were not necessary.  Consider proper “burial” after desecration.

Dissent: burning the flag is so inflammatory, it constitutes “unprotected” fighting words.            

RIGHT TO ASSEMBLE & PETITION FOR REDRESS OF GRIEVANCES: government cannot discriminate in terms of access to public property by favoring certain viewpoints or selecting the issues that are worth discussing.  However only certain place are public forums and government may regulate time place and manner of assembly.

· certain publicly owned places are not public forums
Krishna v. Lee: the Court found that Airport terminal is not a public forum.  Only those places that are (1) traditionally used for purposes of assembly and expression and (2) who’s principal purpose is free exchange of ideas are public forums.  

Dissent: we shouldn’t look at tradition so much as at whether the airport is actually one of the few places where masses of people interact w/ each other.  So long as there is not substantial interference w/ the primary purpose of the property, the forum is valid.

Schools

Military   



Non-Public Forums
Prisons

Shopping Centers

Residential Neighborhood Streets

TIME / PLACE / MANNER REGULATION: although government cannot regulate speech because of its message, it can regulate time/place/manner of speech if such regulation is necessary to further a significant governmental interest

a. 2 parades on 1 street

b. parade during rush hour in DC

c. camping at the mall in front of Congress overnight

d. selling/soliciting at only certain locations w/in state fairgrounds

e. requiring that rock concert on city property used city-provided sound system and technician

· content-based time/place/manner regulation {Tennessee statute prohibiting vote solicitation w/in 100ft. of polling station} is upheld under strict scrutiny


Intermediate Review of Public Forum Regulation (actually same as O’Brien standard):

1. important or substantial governmental interest

2. narrowly tailored means

3. alternative fora available


Bonowitz v. United States: person convicted for protest on the steps of the Supreme Court.  Such conviction doesn’t violate the 1st Amendment.

1. Traditional Public Forum (to be determined using Krishna v. Lee analysis) 

a. content-based regulation is viewed under strict scrutiny
b. content-neutral time/place/manner regulation is viewed under intermediate scrutiny [see previous page]

2. Government Designated Public Forum – government exclusion of an individual/group from designated forum is reviewed under strict scrutiny

a. general access – government designated forum open to public discourse

b. selected access – (for attorneys and media) = actually ( non-public forum 

3. Non-Public Forum – (1) reasonable restrictions (in light of property purpose) are permissible so long as they’re (2) not view-based
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