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CONSTITUTIONAL LAW OUTLINE

I. FUNDAMENTAL PROCEDURAL RIGHTS AND THE “INCORPORATION” DISPUTE

A. Pre-Civil War Situation

1) Barron v. Mayor and City Council of Baltimore (1833) (p.412)
a) Facts: A wharf owner (Barron) sued the city of Baltimore for ruining the use of his wharf, arguing that the city’s actions violated the Fifth Amendment’s prohibition on takings without just compensation.
b) Issue: Is the Fifth Amendment’s just compensation provision applicable to the states?
i) in broader context, the question is whether the Bill of Rights – perhaps with the exception of the First Amendment – applies to the states? To who is the Bill of Rights addressed?

c) Holding: (Marshall): No. The 5th Amendment’s just compensation clause provision is not applicable to the states. 
i) Marshall says that the amendments are not limitations on the powers of the state governments b/c the Bill of Rights was put into place to limit the fed. govt. and so there is a presumption that any rights are assumed to limit only the fed. govt. unless it expressly states otherwise
(1) looks at Article, I §§9 and 10 → when the constitution meant to bind the states it did so in so many words. Fifth Amend. does not say “No State Shall.”
d) Importance: why was it so important whether the fed. bill of rights applied to the states?
i) as an institutional matter, it comes to who gets to decide for whom – an issue of authority

ii) as a substantive matter, a set of national rights would have a unifying function
· In the pre-civil war era, basically, the only federal limitations on the states are those in Article I of the constitution – Bill of Rights was viewed as not binding on the states
2) Dred Scott v. Sanford (1857) – Lynchpin Between Barron and Slaughterhouse
a) Facts: Dred Scott, a slave, was taken to Illinois (free state) and then back to Missouri (slave state) – and he contends that he was free. Sued master in fed. ct. under diversity jurisdiction. (MO compromise – outlawed slavery north of a particular parallel)
b) Holding: the Court rejects Scott’s suit on two grounds:
i) theory that jurisdiction was diversity of citizenship – Ct. said that African-Amers., whether or not free, were not a part of the “People of the U.S.” → could not be citizens of the U.S. or a state for federal law purposes → dismissed. 
ii) Even if there was jurisdiction, this part of the Missouri Compromise is unconstitutional b/c slaves are property and the Const. protects against taking of property without due process of law → Cong. can’t regulate slave property in this way.
c) Importance: S.Ct. said, in effect, that there can’t be political settlements over slavery. There was no political solution available to Cong → war was the only real option.
B. The Purpose and Impact of the Post-Civil War Amendments

1) Political and Constitutional Outcome of the Civil War
a) Constitutionalized the end of slavery – 13th Amend. → this is a blanket prohibition, not addressed to the states. 

i) however, this turned out not to be enough – many confederate states passed Black Codes. In response, Cong. passed Civil Rights Act, but there was doubt about the validity of the act – question whether this was within Cong. authority or was a matter for the states. 
b) 14th Amend. was meant to constitutionalize the 1866 Civil Rights Act – the 14th Amend. is framed in general, race-free terms.

i) the next 135 years is about what Section 1 of the 14th amendment means.

2) The 14th Amendment

a) Citizenship is a matter of federal constitutional law

i) the first sentence effectively overturns Dred Scott

b) Privileges and Immunities Clause – “No state shall make or enforce any law which shall abridge the privileges and immunities of the citizens of the United States.”
i) this is the part of the 14th amend. that is the most obvious candidate for having a substantive effect on rights

c) Equal Protections Clause

d) Due Process Clause

i) binds states – the 5th amend. due process clause binds the fed. govt.

3) Slaughter-House Cases (1873) (p.415)

a) Facts: A Louisiana law that granted a 25-year monopoly for one corporation to maintain slaughterhouses in and around New Orleans is challenged by out-of-work butchers as a violation of the 13th and 14th Amendments – as creating “involuntary servitude” (13th), and abridged the privileges and immunities of the citizens of the US by denying them equal protection (14th). The primary purpose of the law was to remove noxious slaughterhouses from the more densely populated part of the city. 
b) Issue: Do the 13th and 14th Amendments make procedural guarantees of the Bill of Rights applicable to the states?

c) Holding: No. The 13th and 14th amendments do not make procedural guarantees of the 13th and 14th amendments applicable to the states.
i) 13th amend. → the Ct. says that 13th doesn’t apply here b/c it was meant to deal w/ slavery and this has nothing to do with slavery
ii) 14th amend. → The attitude we need to bring to the 14th is that the pervading purpose of the post-war amendments is to accomplish and complete emancipation. 
(1) privileges and immunities clause (this is where the action is)

(a) Majority: The P&I clause speaks only of the P&I of citizens of the US, not of the several states. The majority says that the bundle of rights recognized by the 14th amendment is a different bundle recognized in the privileges and immunities clause of Art. IV. §2 (which says: “The citizens of each state shall be entitled to all privileges and immunities of citizens in the several states”). 
(i) If this is the same bundle then we’ve just transferred an immense amount of power from the states to the federal govt.
1. the majority sees that the dissent’s approach would bring fed. governance into all regulating regimes and is resisting that radical approach
(ii) The majority views the Art. IV P&I as pertaining solely to wanderer’s rights – when people from other states come through they must be given those same rights with regard to fundamental rights of that state.
(b) Dissent: thinks the bundle of rights recognized by the 14th amend. is the same as that recognized in Article IV – and that the bundle of rights not only applies to wanderer’s rights but operates intra-state as well as inter-state.
(i) the 14th amend. takes the bundle and protects citizens from deprivation of their common rights by state legislation
(ii) majority view would make P&I clause meaningless

· the Slaughterhouse cases make the privileges and immunities clause of the 14th amend. disappear for 125 years.

· however, while being erased from constitutional concerns, the P&I clause arguments have not been erased.

4) Saenz v. Roe (1999) (p.428) (modern viability of P&I clause of 14th amendment)
a) Facts: Calif. enacted a law that if you move to Calif. you will not be able to receive Calif. welfare benefits for the first 12 months. 
b) Holding:

i) Regarding wanderer’s → state-created benefits are not considered fundamental rights for the purposes of Article IV
ii) Regarding re-settlers → the ct. found that states can’t treat new citizens different from old citizens. (Some things are exempted – e.g. divorce, in-state school tuition)
(1) S.Ct. held that the reason that states can’t treat new citizens different from old citizens is the first sentence of the 14th amend – the P&I clause
c) Dissent: says that the one-year waiting period is a way of measuring bona fide residence – that you intend to remain indefinitely. 
d) Principle: Ct. here says that a state can’t prohibit people from coming in to take advantage of what the state has to offer – with a few exceptions.

i) This may rest on structure of the fed. union, the 14th amend. (equal protection of the laws), or P&I (right to move and stay there).

C. Due Process and the “Incorporation” Controversy

	Cardozo/Franfurter/Harlan
	Black
	White

	Selective incorporation—fundamental vs. 

not-so-fundamental rights
	Total incorporation—original purpose was to incorporate all the BoR to apply to the States.
	Modern View—focus on what is essential to Anglo-American justice.

	Unpredictable—which rights were in the core and which were in the periphery would change with new judges.
	This view is insensitive to the fact that some clauses have federalism concerns (e.g. 2nd Amend.)
	


· Black – was the great proponent of the argument that the 14th amendment incorporated all of the Bill of Rights and applied it to the states – and that this was all the Due Process Clause did. It overrules Barron. 

· one of Black’s most persuasive arguments for total incorporation is that it eliminated judicial discretion as to what the rights are – he was worried about unbridled judicial discretion beyond the text of the constitution

· Black would say that amendments 1 – 8 all apply to the states as a result of the 14th amendment – nothing less, nothing more.
· Frankfurter – this is a Due Process Clause. Why would they use a due process clause to overrule Barron if it already existed elsewhere before?

1) Palko v. Connecticut (1937) (p.435) (Cardozo – selective incorporation)
a) Facts: Defendant was tried twice for murder by the state; he claims that such a retrial in federal courts would constitute double jeopardy in violation of the 5th amendment.
b) Holding: (Cardozo) This is not a fundamental right; only fundamental rights are incorporated into the 14th amendment’s due process clause.
c) What would Black say?: the 5th amendment speaks about double jeopardy in federal settings and the 14th amendment applies the double jeopardy clause to the states. 
2) Adamson v. California (1947) (p.436) (Cordozo view – selective incorporation / Black dissent)
a) Facts: Adamson claimed that his murder conviction violated the 14th amendment b/c the prosecution had been permitted to comment on his failure to take the stand at his trial.
b) Holding: (Reed) Majority adhered to Cardozo’s view. Reed said that while such a comment would violate the 5th amendment’s self-incrimination privilege in a federal proceeding, under Palko not all Bill of Rights guarantees are protected by the 14th amendment and there is no ground to make the self-incrimination privilege applicable to the states.
i) Concurrence (Frankfurter): there are some double jeopardy violations that would violate the due process clause – Frankfurter would look at each particular practice and see whether it offends the American basic sense of justice and liberty – if it does, then it violates the 14th amend. 
(1) The 14th amendment’s due process clause has it’s own independent function.
c) Dissent (Black): Insisted that the full incorporation of the Bill of Rights guarantees was the “original purpose” of the 14th amendment – therefore, “the full protection of the 5th amendment’s proscription against compelled testimony must be afforded” to Adamson.
3) Duncan v. Louisiana (1968) (p.441) (White) (selective incorporation apoproach)
a) Facts: Duncan, who was convicted of battery, punishable by up to two years in prison, was denied a request for a jury trial based upon Louisiana’s state constitution which required jury trial only in cases where capital punishment or hard labor imprisonment may be imposed. Duncan argued that the 6th and 14th amendments secure the right to a jury trial in a case such as his.
b) Issue: should this particular Bill of Rights guarantee be considered essential to “fundamental fairness” and, therefore, applicable to the states?
c) Holding: (White) The right to a jury trial in serious criminal cases is fundamental to the American scheme of justice and qualifies for protection under the due process clause of the 14th amendment → the 6th amendment right to jury trial is incorporated through the 14th to apply to the states.
i) according to White, need to look and see whether the provision being discussed is part of the Bill of Rights and look at the whole provision (e.g. the double jeopardy clause as a clause and the bundle of protections it gives against the fed. govt.) and decide whether the bundle – not merely the particular practice – applies to the states.
· the dilemma of selective incorporation (Harlan) – Harlan doesn’t understand examining one provision at a time and incorporating all aspects of the provision (everything the fed. govt. must do under that provision) and not just the particular practice alone. How can due process mean pick and choose? 
· by Duncan most of the Bill of Rights had been incorporated 

· Black never got approval of his total incorporation view, but got one at a time and got virtually all

· the substantive rights in the Bill of Rights are indivisible unlike the procedural rights.

II. SUBSTANTIVE DUE PROCESS AND ECONOMIC RIGHTS
· part of what is lurking here is that when the govt. redistributes wealth, it has to be consistent with some identifiable public good and it is up to the courts to determine whether or not there is a public good – and, even if there is, must look at the reasonableness of the act.
· Lochner v. NY is the symbol of judicial abuse of the power to adjudicate due process.
A. Antecedents to Lochner

1) Calder v. Bull (1798) (p.453)
a) Facts: Legislative act which rejected probate court decree and ultimately resulted in property changing hands. Plaintiff says this is unconstitutional.
b) Holding (Chase): Proposes “fundamental principle” – that courts ought to be able to say something violated the constitution – no specific part but there are some fundamental principles that are violated.
i) Natural law theory → there are natural rights that the govt. is not free to violate – it doesn’t take a constitutional provision to protect these rights.
2) Mugler v. Kansas (1887) (p.457)
a) S.Ct. willing to uphold this regulation against liquor but said willing to look at substantive reasonableness (a signal)
3) Other cases leading up to Lochner
a) Corporations are persons for the purposes of the 14th amendment
b) Rate regulations of RR are okay, but says it in a way that gives substantive content in the 14th amend. Due process protects the substance of property and economic liberty

i) when there are monopolies, states can regulate rates b/c it is necessary to the public interest to do so

ii) regulation of prices charged could be substantively wrong

c) Prohibition – states can regulate – substantive reasons to outlaw this; if no substantive reasons, then it violates economic rights.
B. The Lochner Era: Judicial Intervention and Economic Regulation

· During the reign of Lochner-style substantive due process, there was no deference to legislative judgment but rather an intrusion of the judicial economic value choices (over those selected by the legislature).

1) Lochner v. New York (1905) (p.458)
a) Facts: NY passed a law prohibiting bakery employees from working more than 10 hrs./day or 60 hrs./week. Lochner was convicted and fined for permitting a baker to work in excess of the hours.
b) Issue: Is a law that infringes on freedom in the marketplace and freedom of contract unconstitutional if it does not bear a reasonable relation to a legitimate governmental purpose?
c) Holding (Peckham): Yes. A law that infringes on freedom in the marketplace and freedom of contract is unconstitutional if it does not bear a reasonable relation to a legitimate governmental purpose. (Look at both the means and the ends)
i) maximum hour law is unconstitutional; general right to contract in business is clearly part of the individual liberty protected by the 14th amendment.
ii) the state argued that this was a police power issue (health concerns) – but the ct. doesn’t buy this connection; the ct. suspects that this is really a labor law, not a health law.

(1) labor laws are to redress inequality in bargaining position – the ct. says that anything a legislature may do to disturb peoples bargaining positions is to disturb the market and liberty of contract. (Public health is different)

(2) to test this suspicion, the court asks the correlation b/w health and bakers hours – demands very persuasive evidence of health reasons.
d) Dissent : 
i) Holmes → Politics (legislatures) is to fight out dominant opinions. Courts should not overturn dominant opinions unless the statute infringes on fundamental principles as they have been understood.
(1) Holmes, unlike Harlan, says we don’t have to limit it to health, just leave it to the legislature – if they’re rational that’s enough. 

ii) Harlan → says there is evidence of it being health law but admits that legislatures need to be watched. Need to look at reasonableness. In this case, he is satisfied with the reasonableness of the legislature
· Court looks at both means and ends – the ends have to be legitimate and heavy burden on the state to show the nexus/fit between the means and the end it was trying to deal with.

· Lochner takes liberty of contract principle and makes it inviolable – constitutionally protected. 

· it limits the ends of the police power – labor laws and laws that affect bargaining power are not part of the police power.

· Lochner is emblematic of the S.Ct. being very involved in judicial review and economic intervention in the name of substantive due process.

· the judges in Lochner era repeatedly thwarted progressive economic legislation

2) Muller v. Oregon (1908) (p.466)
a) Court upheld 8 hour limit for women – arguments turn on what makes men and women different and why women need protection.
3) Adkins v. Children’s Hospital (1923) (p.468)
a) Struck down minimum wage law for women. Court said wage regulations are different from hour regulation – the state has no interest in private wage bargains. (After 19th amendment women no longer get special protections b/c now women are legal equals to men).
4) Basic Elements of the Lochner Era and subsequent alterations:
a) That there is “substantive” due process is a product of the Lochner Era – this has not been repudiated (but the standard of review has)
i) the standard of review is broken into means and ends.
(1) Ends – Is it a permissible end? Is what you’re trying to do important enough? Lochner era presumed that the end was unconstitutional
(2) Means – Nexus/fit b/w means and ends; to what extent does a particular choice of means advance a particular end? Are there alternative means available?
b) the Lochner idea that liberty of contract is a special constitutional concern has been repudiated.
c) Sharp limitations on the uses of the police power – was derived from the idea that liberty of K was though to be special.
d) Doctrine of suspicious review

e) the idea of liberty for the purposes of the due process clause is very broad – this broad concept has survived the Lochner era.
f) Treatment of women – protective laws are okay – ultimately repudiated.
C. The Modern Era: The Decline of Judicial Scrutiny of Economic Regulation
1) Nebbia v. New York (1934) (p.469)
a) Facts: In 1933, NY established a milk control board which set the minimum retail price for a quart of milk at 9 cents. Nebbia, a NY grocer, was convicted for selling milk below the legislatively mandated price and challenged the constitutionality of the regulation. The purpose of the policy was to encourage the production of uncontaminated milk at a time in which the prices received by dairy farmers were less than the cost of production.
b) Issue: Can a state fix the price of milk? Is there some public interest to justify regulating such a commodity?

c) Holding: Price control is constitutional where it is nondiscriminatory and bears a reasonable relation to a proper legislative purpose. Court adopts minimum rationality standard → as long as these three elements are met – and the law is not unreasonable, arbitrary, or capricious – due process is not offended. 
i) public control of prices is not per se unreasonable or unconstitutional – and it is not limited to business such as public utilities which affect the public interest. Here there is a public interest in the price of milk – make sure milk is uncontaminated. 
ii) it is consistent with due process for a state to adopt whatever economic policy may reasonably be deemed to promote public welfare – and the courts are without authority to override laws that enforce such policy.

iii) moved burden of persuasion from the state to the person making the complaint.
d) Dissent: the law arbitrarily interferes with the rights of grocers to conduct their business. There is no substantial relationship b/w means an ends here – questions how this will help the farmers if the price control is on the sale from the store to the consumer.
2) West Coast Hotel v. Parrish (1937) (p.471)
a) Facts: minimum wage law for women in Washington state (similar to law struck down in Adkins)
b) Holding: the court upholds the law – overrules Adkins. It is permissible to have labor laws designed to redress inequalities in bargaining power b/w legal equals. Regulation assuring payment of a living wage is clearly reasonable, especially considering the cost to the govt. and the community of the alternative.

i) the idea that liberty of K being constitutionally special is being challenged here – the idea in Lochner that labor laws are illegal is thrown out the window.

ii) the reasoning here does not seem limited to women or the circumstances of the Depression.

· part of what is going on in Nebbia and West Coast Hotel is a shift to a more relaxed standard of review regarding economic due process – courts will presume that the laws are rational unless they are really out there. This is a rather extreme withdrawal of judicial review. 

3) Late 1930’s Developments
a) in the late 1930s, there was a dramatic expansion of legislative power – reduction in federal judicial power/scrutiny of economic policy/due process.
i) West Coast Hotel v. Parrish → expands police power to address economic inequality
ii) Jones Laughlin Steel v. NLRB → power of govt. to regulate national economy – makes minimum wages and maximum hours part of the national economy.
iii) Erie R.R. v. Tompkins → fed. courts sitting in diversity should apply the same law as the highest court of the state – shift in how judges think about the common law (rejects notion that common law is based on natural law → rejects Lochner premise that liberty of K was a natural right)
b) the universe of legitimate ends expanded dramatically

c) S.Ct. builds into standard of review much more deference and restraint

4) U.S. v. Carolene Products Co. (1938) (p.474)
a) Facts: Congressional prohibition on certain milk in interstate commerce

b) S.Ct. said that even though they’ve withdrawn from judicial review in these kinds of cases, they haven’t withdrawn completely – they still look at the rational basis
i) if it is irrational, then it is unconstitutional – but it is very hard to show it is irrational → basically would have to show that a national legislature could not have believed this scheme would have advanced the public good
c) FOOTNOTE 4 – the footnote has been incredibly important in terms of a set of concerns around which the last 65 years of constitutional law has been debated.
i) Paragraph 1 – “There may be narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten amendments, which are deemed equally specific when held to be embraced within the 14th.”
(1) presumption of constitutionality is high in due process cases, but when the text specifically prohibits something we’ll obviously adhere to that – textualism
ii) Paragraph 2 (Inputs) – “It is unnecessary to consider now whether legislation restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation, is to be subjected to more exacting judicial scrutiny under the general prohibitions for the 14th Amendment than are most other types of legislation. On restrictions upon the right to vote … on restraints upon dissemination of information … on interferences with political organizations … to prohibition of peaceable assembly.”
(1) this is about rights of political input – need to make sure that input rights are protected. We can trust politics to make reasonable law regarding economics – this is tied to the repudiation of Lochner. 
(a) the Court is no longer going to strictly review the output of legislation (output of political process) but we may think differently about laws that regulate the input to political process – such as speech, voting, etc.
iii) Paragraph 3 (Outputs) – “Nor need we enquire whether similar consideration enter into the review of statutes directed at particular religious, or national, or racial minorities; whether prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry.”
(1) this paragraph is about the vulnerability of particular groups – that some groups may be perpetually left out of the political processes b/c there is prejudice against them.
(a) there may be situations of corrupted majoritarianism– the courts will have to protect against this kind of output.
5) Williamson v. Lee Optical Co. (1955) (p.476)
a) Facts: An Oklahoma law prohibited opticians and other non-licensed optometrists or ophthalmologists from dispensing lenses or even fitting frames, except upon written prescription from one of them.
b) Holding: An economic regulation may be upheld if the court can conceive of some rational basis for the legislation → minimum rationality standard. 
i) Step #1 – the court says that we will attribute a legitimate purpose to the statute as the first step in the analysis → without any evidence or disclosure of what the legislature’s purpose was – part of the presumption of constitutionality is that if we can find any possible legitimate purpose we will use that whether or not it is the one expressed. 

(1) this presents an arguably insurmountable burden on challenger to prove that no one could reasonable believe that these means advance these ends.

ii) Step #2 – Look to see if there is a minimal rational connection between means and ends. If there is the possibility that the means is rational, that is sufficient. It must be irrational or arbitrary to be unconstitutional.
(1) once a statute is passed, it is very unlikely to be overturned by an economic due process argument – economic due process is very deferential to the govt.

6) Punitive Damages Cases (pp.478-479)
a) these cases are about the problem of unfair surprise – the const. sometimes protects people from unfair surprise (e.g. ex post facto laws)
b) BMW v. Gore

i) matter of preventing unfair surprise – fair warning
ii) such punitive damage limits might also be seen as a matter of substantive due process – these limits help to assure the uniform general treatment of similarly situated persons. 

(1) while some justices say this is substantive due process, a majority is unwilling to say so.

c) Eastern Enterprises v. Apfel (1998)

i) this case is about retroactive legislation – said the retroactive legislation violated due process; created liability for events which occurred 35 years ago. Too broad scope.
III. EQUAL PROTECTION AND ECONOMIC CLASSIFICATIONS
A. Different Ways of Thinking about Equal Protection
1) Normative Principle

a) Distributional outcomes must be substantively fair

2) Process Principle

a) Certain kinds of decision-making mechanisms are defective and b/c of those defects, the political process produces distributions that are constitutionally unacceptable – so need to look not just at the outcome but at who made the decision and under what circumstances and what motivation.

i) Carolene Products Footnote Paragraph 3 – prejudice might interrupt processes that protect minorities
B. Scrutiny of Means in Economic Regulations: The Rationality Requirement – Underinclusive and Overinclusive

1) Railway Express Agency v. New York (1949) (p.609)
a) Facts: Railway Express operates about 1900 trucks in NYC and sells the space outside its trucks to others for advertising. This practice was in violation of a NYC regulation which said – no person shall operate upon any street an advertising vehicle, except that business may advertise their own products or services on their own vehicles. Railway was convicted in state court for violating the statute. The reasoning given for the statute was that it caused distraction to pedestrians and motorists.
b) Issue: Does a statute violate equal protection if it punishes people who sell advertising space on the side of a motor vehicle but does not punish those who use the same space for advertising their own business?
c) Analysis: 

i) Step #1: What is the purpose the state is trying to accomplish?

ii) Step #2: What is the purpose of the classification of my ads versus other ads?
d) Holding (Douglas): 

i) NYC authorities know what is best – we’ll defer to the judgment of local legislative officials. 
ii) The classification is related to the purpose for which the statute was made. 
(1) presumption of constitutionality – burden of persuasion on challenger.

(2) the court is willing to attribute purposes to statutes – as long as can think of some reason that will make the classification ration.

iii) Even though there may be distracting advertising elsewhere, equal protection does not require that all evils of the same genus be eradicated or none at all.
iv) Concurrence (Jackson): you can regulate but you must regulate everyone who presents the danger in the same way. Agrees that there is a difference b/w doing something for yourself and doing something for hire.
(1) Jackson is recognizing an additional purpose – the legitimacy of a legislature taking into account competing purposes.
2) Lessons from Railway Express:

a) The requirement of rationality here is just a sub-set of the rationality requirement in substantive due process cases
b) The classifications that we’re testing under the equal protections view may be different from the view of the law as a whole.

c) Equal protections cases are about classifications – about the average differences b/w the classes, not about the particular differences b/w them.

3) U.S. Department of Agriculture v. Moreno (1973) (p.613) (this case is an outlier – wouldn’t come out same way today)
a) Facts: federal food stamp program only to households, defined as people of related individuals. Why might Cong. want to do this? may want to encourage marriage, etc.
b) Holding (Brennan): the Court says that the exclusion of a household made up of unrelated people was unconstitutional.
i) this cuts off people who are poor and hungry – it is inimical to the law

ii) when you look at the legislative history, you see that the legislation was put into place because of hippie communes → this is based on animus toward a particular group and so is unconstitutional.
4) Mass. Board of Retirement v. Murgia (1976) (p.614) (age classification)
a) Facts: statute saying that uniform cops must retire upon reaching 50 (this is before ADEA)
b) Holding: Court upheld the law – said this is not invidious discrimination. Rationality standard is retained – only need to find some rational reason for the classification in order to sustain the law.

i) the S.Ct. leaves it to the states b/c this is not an invidious basis of discrimination – age has not been classified as a suspect classification (Carolene Products FN 4)

5) U.S. Railroad Retirement Board v. Fritz (1980) (p.616)
a) Facts: Because of a Congressional change in the railroad retirement system, some workers lost the potential to collect dual benefits under the social security system and railroad retirement systems while others were able to realize dual benefits.
i) 0-10 years in RR business → out
ii) 10-25 years 
(1) currently connected (in 1974) to RR business → in
(2) not currently connected → out (could have situation where you’ve had someone working for 24 years – but if they weren’t working in 1974 and was out while someone working for 10 years and did in 1974 was in)
iii) 25 years + → in
iv) retired → in
b) Issue: Does a retirement system violate equal protection if it distinguishes between employees based solely upon their active status on a certain date?
c) Holding: No. The Court will not invalidate a statute merely because they consider it unwise or unartfully drawn. A classification may be suspect but if a reason is given that is enough.
i) Cong. could have eliminated windfall benefits for all classes of employees – therefore it is not unconstitutional for Cong. to have distinguished b/w certain groups of employees
ii) The Court will not evaluate reasonableness. When there are plausible reasons for Cong. action, the Court’s inquiry ends – it does not matter whether the plausible reasons were the actual reasons. (Legislative history could even contradict what the Court finds the purpose to be – as long as there is a legitimate purpose, it is okay).
iii) Concurrence (Stevens): The constitution requires more than a mere “plausible” explanation – we don’t need the actual reasons but we do need to find a correlation between the classification and the actual or presumed purpose. Satisfied here. Minimum rationality standard.
iv) Dissent (Brennan and Marshall): The rational basis test is not toothless. The actual purpose of the Congress should be the basis for analysis under the rational basis test. 
(1) look at who got hurt, what they lost, and whether they were sufficiently represented in the negotiating process – the legislation was drafted by self-interested labor representatives – RR retires were left out of the negotiating process

(2) no principle of equity or fairness was satisfied here.
· the big fight between the majority and the dissent is over the articulation of the purpose

· The government doesn’t generally lose equal protections cases – what might lead the government to lose equal protections cases where there are no suspicious classifications?

· Animus (Moreno)

· Closed set of purposes

· Classification-Purpose Nexus

6) Allegheny Pittsburgh Coal v. Webster County (1989) (p.623) (Property Tax) (Govt. loses)
a) Facts: WVa property tax system – WV constitution calls for property to be taxed uniformly on the basis of its assumed market value. Allegheny was charged tax based on the price paid and proved that others around it were not paying tax on basis of market value but based on the price paid years ago w/o adjustment.
b) Holding: the S.Ct. said the WVa system was unconstitutional – no justification for this disparity. WVa has to give $$ back to Allegheny for disparities over past 10 years.
i) unlike Nordlinger where there was a deliberate attempt to achieve the benefits of an acquisition value system, WVa was not trying to achieve that → this excluded the one purpose that might have saved them.
7) Nordlinger v. Hahn (1992) (p.623) (Govt. wins) (the S.Ct. distinguished Allegheny)
a) Facts: Cal. Proposition 13 – imposing acquisition-value taxation system, benefiting longer-term property owners at the expense of newer property owners. 

b) Holding: Constitutional, even though there are gross disparities as in Allegheny. But here the state declared its purpose was acquisition-value taxation to protect people from run-up in property value/taxes that people could not afford. 
i) the S.Ct. says that since there are competing purposes here, if the legislature chooses the benefits of the acquisition value scheme, it is okay.

8) Village of Willowbrook v. Olech (2000) (p.625)

a) Facts: Village says that if you want to hook up to the municipal water supply, then you need to give an easement to the village. The standard easement was 15 ft. but the Olech’s were told that they need to give 33 ft.
b) Holding: S.Ct. says that it is not necessary to prove animus to recover on equal protections grounds. The Court says that there was no justification offered for the different amount required of the Olechs → there was no purpose that could be associated with the 33 ft. request. Lack of justification is enough.
i) Concurrence (Breyer): would say that if it is a good faith mistake then it is not an equal protections violation. His concurrence doesn’t want to dismiss animus outright – he’s concerned that every little mistake would be a violation of equal protections.
IV. EQUAL PROTECTION – SUSPECT CLASSIFICATIONS AND FORBIDDEN DISCRIMINATION

A. Minority-Disadvantaging Racial Classifications
1) Strauder v. West Virginia (1880) (p.629)
a) Facts: WVa limits jury service to white men who are citizens of the state (this isn’t a 6th amend. issue at this time b/c Bill of Rights not incorporated into the 14th)
b) Holding: The Court found the law excluding blacks from jury service unconstitutional – said these laws tend to be a product of prejudice and a mark of superiority/inferiority and, therefore, are a stimulant for prejudice in other areas.

2) Korematsu v. U.S. (1944) (p.631)

a) Facts: Japanese-Americans (both citizens and non-citizens) in concentration camps during WWII.
b) Holding (Black): S.Ct. says this is constitutional. Ct. says that racial classifications that single out minority groups are inherently suspicious and applies strict scrutiny – suspect racial classifications are unconstitutional unless pressing public necessity exists for them. 
c) Analysis: Court sets out steps for determining when classification is “suspect”:

i) Step #1: Ends have to be legitimate and need to show that the end is significant enough – overriding, compelling – to uphold a racial classification → shifts the burden to the state to show the constitutionality
(1) in this case, the Court isn’t really willing to put the govt. to a full burden-of-persuasion shift of this sort – here, the Court defers to the military
ii) Step #2: the Means must be very closely related – the fit must be very strong. There needs to be no available race-neutral alternatives.
d) Korematsu is about external relations of the U.S. and that connection to racial classifications –  the court defers here to the military.
· Strauder seems to suggest a per se bar against racial classifications – Korematsu seems to back down from this some and relax the bar.

· Korematsu is racially underinclusive – Italian and German-Americans also 

· While Korematsu is always cited as the seminal classification case for racial, ancestral matters – for the strict scrutiny standard, Lupu thinks that is is really pseudo strict scrutiny b/c of the deference to military judgment.

· by the time we get to Loving, if the state wants to defend a law on racial classifications, not only do the ends need to be legitimate but there also needs to be a compelling state interest (weight). 
3) Loving v. Virginia (1967) (p.633)
a) Facts: An interracial couple got married in DC and returned home to Virginia. They were convicted of violating Virginia’s ban on miscegenation.
b) Issue: Does a statute that criminalizes interracial marriage violate equal protection, even if it punishes both the white and non-white partner equally?
c) Holding (Warren): Laws that classify on the basis of race are reviewed under equal protection with strict scrutiny and will not be upheld unless they are necessary to accomplish some permissible state objectives.

i) this statute is opposed to the underlying purposes of the 14th amendment – identifying races and distinguishing on those grounds. 
ii) Virginia argues that this is not discrimination b/c it applies equally against blacks and whites – the argument fails b/c it only applied to whites marrying; no other conceivable purpose other than preserving purity of white race. 
· the question is whether race is a legitimate thing to use as a proxy for some other end – in Loving, unlike in Korematsu (war, nat’l security), race is not being used as a proxy for some other problem.

· Loving is a case where strict scrutiny isn’t really necessary – b/c the only basis is white supremacy, the ct. need not delve into the matter; can basically decide the issue on it face.

· the race cases typically cited for suspicion and strict scrutiny don’t really fit the doctrine too well.
4) Plessy v. Ferguson (1896) (p.637)

a) Holding: S.Ct. sustained a Louisiana law that required “equal but separate accommodations” for “white” and “colored” railroad passengers. 

i) Ct. draws line between political and social equality – the 14th amendment was not intended to protect against social inequality (commingling of races), only political equality.
ii) the Ct. identifies the police power of the state with the power to protect the customs, mores, and traditions of the people.

b) Harlan’s dissent → in the eyes of the const. there are not castes – the constitution is color-blind
5) Brown v. Board of Education (1954) (p.639)
a) Issue: Does forced segregation of public schools violate equal protection?
b) Holding (Warren): Separate facilities in public education are inherently unequal and therefore violate equal protection.
i) ct. decides to employ the values of the 14th for a 20th cent. phenomenon regardless of original intent of the framers oft eh 14th → this is a turning point in constitutional interpretation.
ii) must consider the importance of education today – it is the foundation of good citizenship and cultural values → is a right that must be available to all on equal terms. 

iii) there is no strict scrutiny in Brown – that since it’s about race it’s suspicious. Rather, it’s all about racial separation – about white superiority created by politics (legislature controlled by whites)
6) San Antonio Indep. School Dist. v. Rodriguez (1973)
a) Facts: Property tax rate and wealth in district determines school finances – argued equal protection violation. Argument that a school could not have a state financing scheme that had a disparity in per-pupil expenditures across districts.
b) Holding: By a 5-4 vote, the S.Ct. held that states are allowed to finance their schools in whatever way they see fit.

7) Miliken v. Bradley (1974)

a) Facts: Detroit was determined to have unlawfully segregated the schools – Dist. Ct. judge said that only way to desegregate was to use kids from the suburbs. 

b) Holding: the S.Ct. by a 5-4 vote held that you cannot include other jurisdictions other than the jurisdictions that have violated the law → desegregation remedy had to be limited to Detroit. 

B. Gender 

· up until the 1970’s the Court showed zero sensitivity to gender discrimination

· can you be an originalist and still think the 14th amendment stands for gender equality? §2 of the 14th → reaffirms male-only suffrage.
1) Bradwell v. Illinois (1873) (p.648)
a) S.Ct. upheld ban on women practicing law in Illinois.

i) this reflects ideas of sex roles in the early 19th century.

2) Goesart v. Cleary (1948)

a) Facts: After WWII – women can’t be bartenders except for wives and daughters of the bar owner

b) Holding (Frankfurter): Rational basis test. Ct. held that Michigan could forbid women from working in a bar. The Ct. applied rational basis test and deferred to the Michigan legislature saying that the law is not without a basis in reason.
3) Reed v. Reed (1971) (p.650)
a) Facts: Preference in Idaho for men over women in appointment of administrators of estates. Law said that if you had two or more people in the same entitlement class and one was a man and one was a woman, the man would win.
b) Holding: This is unconstitutional – choice may not lawfully be mandated solely on the basis of race.

i) Under a minimum rationality review, a reasonable legislature could have thought that men had more experience taking care of money than women → this is more than a minimum rationality review.
ii) Idaho had argued that this was a way of having fewer hearings, streamlining the process – but the law only limits hearings where males oppose females → the state’s interest isn’t fully realized; there is something a little fishy.
4) Frontiero v. Richardson (1973) (p.650)
a) Facts: Federal law afforded male members of the armed forces an automatic dependency allowance for their wives but requiring servicewomen to prove that their husbands were dependant.
b) Holding: S.Ct. declared the law unconstitutional. Brennan stated that any statutory scheme which draws a sharp line between the sexes solely for the purpose of administrative convenience violates equal protection (Reed). Anyway, the govt. had no shown that it saved any money by this practice.

i) The govt. had argued administrative convenience – that it saved the govt. money to presume that wives of male members are dependant while husbands are rarely dependant upon their wives. 
ii) Brennan made an argument for gender as suspect classification (as discrete and insular minority under Carolene Products FN 4) but does not get a majority for that point.

· by the time we get to Craig v. Boren, Brennan realizes that he’s not going to be able to get 5 votes for treating gender and race classifications equally but can get 5 votes to treat gender like age, etc.

5) Craig v. Boren (1976) (p.652)
a) Facts: Oklahoma statute prohibited the sale of 3.2% beer to males under the age of 21 and to females under the age of 18. The Dist. Ct. found that the reason for the different treatment was traffic safety – 2% of males b/w 18 and 20 had been arrest for DUI whereas only 0.18% of females in the same group had been arrested. 
b) Holding: The Court opts for intermediate scrutiny – Statutes which discriminate based upon one’s sex violate equal protection if they create a gender-based classification that is not substantially related to an important governmental objective.
i) Intermediate scrutiny = the classification must be substantially related to an important – not necessarily compelling – governmental objective.
ii) The court says that the statistical data showing that 10x greater chance that men will drink and drive is not sufficient to make the law constitutional → statistical averages are not necessarily enough.
(1) The state objective here – the enhancement of traffic safety – is clearly important. However, the relation b/w this objective and the challenged statute is based on statistical evidence fraught with shortcomings and is inadequate to show that sex represents a legitimate accurate proxy for the regulation of drinking and driving. 
· sometimes these cases turn on the weight of the ends but most of the time cases of intermediate scrutiny turn on the relationship b/w the means and the ends and whether the govt. has met its burden of persuasion.

· one of the first questions need to ask when see a gender classification → are there any gender neutral alternatives available and, if so, what are the costs?
6) Michael M. v. Superior Court (1981) (p.672)
a) Facts: Gender discriminatory statutory rape law – punished males only. Age of consent for females was 18, no age of consent for males → if both were under 18, statutory rape for male, nothing for female.
b) Issue: the question here is whether statutory differences for males and females under 18 regarding the criminality of the act is constitutional?

c) Holding: the court said that such statutory differences are constitutional

i) the state had to present a gender-value based objective for the purpose of the statute
ii) the ct. says that there is a differential quality to the act for the sexes b/c of real physical differences → males and females are not similarly situated. 
(1) because they are not similarly situated, it is not arbitrary to treat them differently.
iii) can’t really make the statute gender neutral b/c will create disincentive for victim of a crime to report → the cost of the gender-neutral alternative is very high.
7) Rostker v. Goldberg (1981) (p.674)
a) Facts: Military Selective Service Act required registration of males but not females. 
b) Holding (Rehnquist): the Court found the exclusion of women constitutional – Rehnquist says that only need men for combat (b/c only men are eligible for combat) so only men should be drafted.

i) this is a process approach to equal protection – argument is usually based on physical difference but here the argument turns on one legal distinction based on another.

8) Mississippi Univ. for Women v. Hogan (1982) (p.656)

a) Facts: Man wanted to go to women’s college school of nursing
b) Holding: Miss. not allowed to exclude men from school of nursing. 

i) intermediate scrutiny applies to gender classifications affecting males as well

ii) Intermediate scrutiny analysis – O’Connor rejected the state’s effort to justify its system as benign or compensatory saying that the state failed to establish that the alleged objective is the actual purpose underlying the gender classification and that the state failed to show that the gender classification is substantially and directly related to its proposed compensatory objective.
9) J.E.B. v. Alabama (1994) (p.658)
a) Facts: Alabama sued J.E.B. to establish paternity; state used its peremptory challenges to strike male jurors.

b) Holding: gender-based peremptory challenges to jurors are unconstitutional
i) applied intermediate scrutiny – Blackmun stated that the ct. will not accept stereotypes (that men will be more sympathetic than women to arguments of a man alleged to have fathered a child out of wedlock) as a defense to gender-based peremptory challenges.
10) United States v. Virginia (VMI Case) (1996) (p.659)

a) Facts: A young woman who was otherwise qualified was denied admission to VMI, a prestigious state military college, based solely on her gender.
b) Holding (Ginsburg): A state may not discriminate based on gender unless it has an “exceedingly persuasive justification” for doing so. The state must show that the classification is substantially related to the achievement of important governmental objectives.
i) Va. has shown no “exceedingly persuasive” justification for excluding women

(1) Va. argues that (1) VMI represents educational diversity and (2) that the school’s adversative approach would have to be modified were VMI to admit women.

(a) the S.Ct. laughs at the first argument – the 2nd argument deals with the cost of admitting women to the character of the institution.

ii) the alternative to VMI was a women’s leadership school – paled in comparison to VMI in terms of caliber and also in networking, alumni, etc.

iii) Dissent (Scalia): Tradition; gender-neutral alternative would change and ultimately end the adversative method which is what defines VMI to begin with.
11) Two categories of gender-conscious policy:

a) gender-based affirmative action

i) e.g., Miss. Univ. for Women v. Hogan (1982) (p.656)

ii) e.g., Califano v. Webster (1977) (p.683)

(1) Facts: social securities earning formula was more favorable to women 

(2) Holding: upheld by S.Ct. on theory that in the labor market there had been past discrimination against women → permissible for Cong. to set up different benefits formula.
· there are some suggestions in these cases that gender conscious remedying policies may be acceptable

b) pure gender separation

i) first theory – separate but equal (why is okay re: gender, but not race?)
ii) second theory – physical differences
(1) average differences  vs. real differences (no longer similarly situated)
(2) if you let men play softball, will push women out of softball – don’t have that fear with letting women wrestle.
C. Aliens
1) Sugarman v. Dougall (1973) (p.686)
a) Facts: NY law provided that only American citizens may hold permanent position in the competitive classified civil service.

b) Holding: emphasized that the state barrier does not cover all high policymaking positions, but covered a number of menial ones → therefore the restriction had little, if any, relationship to the state’s substantial interest in having an employee of undivided loyalty. 
i) The ct’s scrutiny will not be so demanding where we deal with matters resting firmly within a state’s constitutional prerogatives – recognition of state’s historical power to exclude aliens from participation in democratic political institutions.
2) Hampton v. Maw Sun Wong (1976) (p.688)
a) Facts: Civil Service Commission regulation barring resident aliens from employment in federal competitive civil service.
b) Holding: S.Ct. invalidated the regulation
i) the Ct. recognized that overriding national interests may provide a justification for a citizenship requirement in the federal service – though an identical requirement may not be enforced by a state. 

(1) But Ct said that the national interests offered in defense of the ban in this case were not properly the concern of the CSC – the fed. govt. has plenary authority – only Cong. or the exec; the agencies don’t have the authority
(2) due process requires that there be a legitimate basis for presuming that the federal rule was actually intended to serve the national interest – here there was no basis for such a presumption. 
3) Mathews v. Diaz (1976) (p.689)

a) Holding: Ct. held that Cong. may condition an alien’s eligibility for participation in federal Medicare program on (a) admission for permanent residence and (b) continuous residence in the U.S. for 5 years.
i) Cong., under its broad power over naturalization and immigration, regularly made rules that would be unacceptable if applied to citizens – but disparate treatment of aliens and citizens did not demonstrate invidiousness 

ii) deferential scrutiny – deferential to Cong. – (seems like rational basis scrutiny in the area of immigration and naturalization)
· state laws that discriminates against aliens by states is suspicious → strict scrutiny
· rationale → suspicious of discrimination, animosity
· states can limit the vote and high political office to citizens
· state has no authority over unlawful aliens – can turn them over to the feds 
D. Other Candidates for Suspect Classifications

1) Non-Marital Children

a) intermediate scrutiny is the label that gets put on this group
b) there used to be a presumption in many states that “children” meant “children in wedlock” for rights
i) from child’s perspective, this is an immutable characteristic
c) the strongest argument that states have for defending such classifications involves the identification of the father
2) Mental Retardation 

a) Cleburne v. Cleburne Living Center (1985) (p.693)
i) Facts: City denied permit for operation of group home that would have been for the mentally retarded. Neighbors complained b/c they didn’t want it in their neighborhood. 

ii) Holding: the S.Ct. thinks that this is not a suspect classification but determines that the ordinance isn’t valid. There was no legitimate purpose to only require permits for mentally retarded. The governing standard is rationality, not suspicious or quasi-suspicious.
(1) the Ct. said that we should not be generally suspicious of separate classifications for the mentally retarded b/c: there are real differences; these differences create certain problems that need to be dealt with; govt. agencies are generally trustworthy when dealing with these agencies.
(2) Ct. says that even if this case falls into rational-basis review, the Plaintiff still has the burden of persuasion to show that that policy was based on a desire to harm the mentally retarded.
(a) P met that burden in this case → there was no 
iii) this case represents a divergence from ordinary rationality review –rationality review generally means deference – yet here there was not the conventional deference to political judgment as there would be with min. rationality review
(1) this looks more like heightened rationality scrutiny than minimum rationality scrutiny
iv) How could the city protect its interests in the future?
(1) We don’t want any more homes for the mentally retarded in the city → Equalize in either direction.
(a) Tie the interests of the less advantage to the most advantage. 
(b) No more group uses in any of these neighborhoods.  
(c) Set up scheme of special permits for all…
3) Sexual Orientation 
a) Generally
i) Standard of Review – Ct. has not decided whether this is suspect or quasi-suspect
ii) What if Cong. amends CRA to include sexual orientation and then a few years later repeals – is it unconstitutional to repeal? Likely unconst. → no longer govt. inaction – govt. can’t act out of bare desire to harm group under Romer
b) Romer v. Evans (1996) (p.700)
i) Facts: Amendment to Colorado constitution which prohibited any govt. action that would enact, adopt, or enforce any ordinance or policy whereby homosexual or bisexual orientation or conduct could be the basis for any claim of minority status or claim of discrimination.
ii) Issue: Do prohibiting laws that protect homosexuals from discrimination violate equal protection?
iii) Holding: Yes. the S.Ct. found the amendment unconstitutional – no rational basis for the classification. Court says that law is the result of animus – the state can have no interest but animus in this wholesale approach. But rejects heightened scrutiny and applies the rationality test. 
(1) the amendment denies to homosexuals the same protections that are extended to other groups and nullifies existing protections at all levels of govt.
(2) even if there was a legit. state interest regarding certain elements of the package, the breadth and scope of the package as a whole is too broad and based on prejudice
iv) there is not a word in Romer about homosexuality being a suspicious classification – the ct. is worried about the military and marriage here
(1) govt. would have a different burden of proof if this was a suspect classification
v) Dissent (Scalia):  Amendment prohibits special treatment of homosexuals and nothing more.
vi) Potential arguments on both sides:
(1) If the states can outlaw certain conduct of people of the same sex (Bowers v. Hardwick), then it can legislate regarding people of that class who engage in the conduct (Scalia) – lots of problems with this argument
(2) The law is on the basis of sexual orientation which should be a suspicious classification → so should be subject to strict scrutiny. This law undermines the equal protection participation of this class b/c the state constitutionalized the limitation. (Lupu doesn’t like this one b/c it happens whenever the state constitutionlizes anything
(3) the state shouldn’t be able to put matters such as this to a referendum b/c people have their own biases and prejudices (this argument is wholly anti-democratic)
vii) Is sexual orientation a suspicious classifying trait?
(1) First question → is this a group that has been exposed to prejudice and antipathy?
(2) Second question → is sexual orientation visible? is it immutable?
(a) it is not visible and it is up for debate whether or not it is immutable
(3) Is sexual orientation relevant to ability to perform certain jobs, etc.? No.
(4) the case is a pretty powerful one for making it a suspect classification.
c) Marriage

i) Not formally discrimination based on sexual orientation – written in terms of male/female

ii) it is not de jure discrimination based on sexual orientation – but it is de facto just like in Va v. Loving
d) Military – Exclusion of those who manifest homosexuality by word or deed

i) it is enough to manifest a particular state by conduct, words

(1) no longer about status → no longer argued that it’s a proxy for ability to do the job
ii) Would the military prevail under rationality review? 
(1) rationality review based on means-end relationship – what’s the relationship?
(a) adverse reaction (but could have a gender-neutral non-touching rule)

(b) violence

(c) but not really different from integrating armed forces

iii) Would military survive under suspicious classification review?

(1) burden is shifted but national security → more deference (Korematsu) – but perhaps would take a closer look if the exclusion is so irrational
· Romer and Cleburne are frequently paired together as examples of cases where the S.Ct. would or would not stretch rationality review to reach a particular result – it doesn’t get stretched in Romer, but it does in Cleburne.

· Burden Switching under the Different Standards of Review:
· Under Suspicious Classifications/Strict Scrutiny
· High probability that state’s motivation has discriminatory purpose, and we’ll flush it out with Strict Scrutiny.  

· Presume it has bad motivations, and we’ll make them prove not.

· Intermediate review 

· Again, switch the burden to the state… prove it to us, that it’s necessary.

· Rationality review

· In the ordinary case, we presume no bad motive, and so, we put burden on challenger to show no plausible legitimate purpose to do so.  

· In Romer this is successful; In Cleaburn – something about the fact in Cleaburn, that the court is willing to tighten up rationality review.  Stretching is obvious.

E. Discriminatory Purpose and Effect: The Purpose – Disparate Impact Distinction

1) Yick Wo v. Hopkins (1886) (p.713)
a) Facts: If want to operate a laundry in a wooden building, need a permit. The board granted permits to all but one non-Chinese applicant, but none to the 200 Chinese applicants. A Chinese alien who operated a laundry w/o a permit was imprisoned.

b) Holding: S.Ct. says that it doesn’t matter whether this type of discrimination is on the face of the law or under the surface → this is unconstitutional. 
i) this case is before strict scrutiny

c) Principle: this case establishes the rule that covert racial discrim. is as equally unconstitutional as overt racial discrim.
i) the burden of proof in these type of cases is very difficult – it is on P to show a pattern stark enough to make a prima facie case
ii) ordinarily, in situations of non-randomness this is very difficult to prove, but in situations of randomness (like juries) it is a bit easier.

d) the remedy here is overturning his conviction – this case is easy to remedy but many are not so easy

2) Can race ever play a part in law enforcement decisions?

a) okay in description of a particular suspect – not invidious; would be inefficient to exclude the info

b) race-out-of-place argument

i) maybe we are more worried about the abuse of race than the use of face

3) Palmer v. Thompson (1971) (p.715)
· this case deals with policy that seem to have racially neutral justification but seem to be partially motivated by racial reasons

a) Facts: Jackson, Miss. closed swimming pools after effort to desegregate, citing safety reasons – feared civil disorder. Suit filed asserting racial motivation in closing of pools. There is even-handed application and impact.
b) Holding: Constitutional. Ct. says that the court is not going to overturn a case where it could be justified on racially neutral grounds. There is no racial injury here. Won’t look at reasoning of decision-makers if even-handed application. (This is likely not good law after Washington v. Davis)

i) this case says, in effect, that the court does not want to hear proof of racial motivation when it is one of many possibilities f what might be a racially neutral policy

4) Washington v. Davis (1976) (p.717)

a) Facts: Black applicant to the DC police force who had failed the civil service examination brought an equal protection challenge because a higher percentage of blacks failed the exam than whites. They alleged that the exam was discriminatory in effect, but they did not allege that the discrimination was purposeful.
b) Issue: Is disparate racial impact alone enough to establish a violation of equal protection?

c) Holding: No. The ct. says that the constitution is concerned with laws that are motivated by a discriminatory purpose. 

i) the ct. does not want to import Title VII “impact” measures into the constitution (w/ Title VII, need to only show disparate impact, not discriminatory motive – burden is on P to show impact but then burden on state to show the necessity of the policy and that the same desired goal couldn’t be achieved in a less impactful way)
(1) the ct. is afraid that the burden would be shifted to the govt. not only in this area if it were imported into the constitution but that it open up the doors to everything being challenged since someone would be affected disparately by every policy.
5) Rogers v. Lodge (1982)(p.726)
a) Facts: Rural Georgia county – blacks make up 53.6% of the population but only 38% of the registered voters are black. The county has 5 commissioners, each of whom is elected at-large and the county has never been divided into districts. Each candidate for commissioner runs for a specific seat on the board and the voters may only vote once for any given seat. No black candidate has ever won. Suit is brought on grounds that the system of at-large voting violates the constitutional rights of blacks by diluting their votes.

b) Issue: Can at-large, multi-member voting systems unconstitutionally dilute the voting strength of some votes?

c) Holding: Yes. At-large voting schemes in multi-member districts tend to minimize the voting strength of minority groups. While not unconstitutional per se, this will violate the 14th amend. if it is implemented or maintained with the intent of diluting the vote of racial minorities. The S.Ct. says that this system has been maintained for racially invidious purposes.
i) the ct. says that there was no invidious purpose at the time of enactment (no blacks voting in 1911) but over time it became invidious – to preserve white control

d) Best way to understand this case:

i) this is a case from the South where there is a deep history of racial discrimination

ii) especially in this specific county there is a social system of caste

iii) this is about who is in control over the future distribution of good and services

(1) this is Caroline FN4 (2) meets Caroline FN4(3) – substantive rights about substantive political input
(2) part of what is going on here is that this is a disparate election system based on race and the only way to change it is to change the politics of the county – different from the verbal test in Washington v. Davis.
e) this case suggests, but doesn’t say directly, that perhaps when the govt. is responsible for the impact, then the ct. will apply the impact model

6) Arlington Heights v. Metropolitan Housing Corp. (1977) (p.721)

a) Facts: A challenge to a Chicago suburb’s refusal to grant a request to rezone certain property from a single-family to multiple-family classification. A nonprofit developer planned to build federally subsidized housing units in a largely white suburb so that low income tenants, including members of racial minorities might live there. 
b) Decision: The ct. found no showing of unconstitutional behavior and reaffirmed the Washington v. Davis principle that official action will not be held unconstitutional solely b/c it results in a racially disproportionate impact.

i) the Ct. elaborated on the “subjects of proper inquiry” in determining whether an unconstitutional discriminatory purpose exists. The Ct. said that there are ways of proving racial discrim. in such cases:
(1) the impact of the decision (but ordinarily impact will not be dispositive proof of bad purposes)

(2) historical circumstances – what is the background of the decision? Does it emerge out of a history of racial animosity? (e.g. Palmer v. Thompson)
(3) is this a substantive departure from prior policies?

(4) procedural irregularities in the behavior of the decision-maker

(5) contemporaneous statements by decision-makers

(6) examination of the subjective motives of the decision-makers (but this will only be utilized in exceptional cases).

ii) If you are able to make a prima facie case that a decision was tainted by racial discrimination, then the burden of proof shifts to the defendant to rebut the presumption of unconstitutional action and show that the racial taint was a sort of harmless error and that they would have made the decision anyway.
iii) Why isn’t strict scrutiny appropriate here?

(1) when you have a decision that is neutral on its face, you may have a decision that is valid for other reasons had it not been tainted – some of these policies may be legitimate and meritorious. 

(a) We don’t put policies that are neutral on their face to strict scrutiny like we do for overtly racial policies. 

(b) It may be that the innocent motivation may be sufficient to sustain the policy in a mixed motive situation.

7) Personnel Administrator of Mass. v. Feeney (1979) (p.723) (racial purpose and sex discrimination)

a) Decision: the Ct. rejected a sex discrimination claim challenge to  a Mass. law granting “absolute lifetime” preference to veterans for state civil service positions, even though the preference operates overwhelmingly in favor of males.

i) the ct. says that when a statute is gender-neutral on its face and is challenged on the grounds that it has a disproportionate effect on women, a two-fold inquiry is appropriate:

(1) First, whether the statutory classification is indeed neutral in the sense that is not gender-based.

(2) If the classification itself, overt or covert, is not based on gender, then need to ask whether the adverse effect reflects invidious gender-based discrimination.
b) this case shows that the discriminatory purpose has to be the desire to do something because of its harmful effects – that it was done for the reason of harming that group.

F. Affirmative Action

1) Antecedents: The Path to Bakke
a) Freedman’s bureau – govt. gave land to freed men post-slavery; land re-distribution

b) school desegregation cases → in districts where there had been de jure segregation, it is not enough to just desegregate, must take affirmative steps to integrate (have to be race-conscious about who goes to school where)

2) Regents of University of California v. Bakke (1978) (p.752)

a) Facts: A medical school denied admission to a white applicant even though he had a better GPA, MCAT score, and benchmark score than minority applicants who were admitted through a special admissions program. The med school at UC Davis reserved 16 out of 100 spaces in its entering class for minorities and a special committee was established to administer this program.

b) Issue: Does it violate equal protection for a state school to prefer, solely on the basis of race minority, applicants who are seemingly less qualified than white applicants?

c) Decision: (Powell) Yes. The admissions programs of state schools may achieve diversity in the student body by considering the race of its applicants among other factors; however, race may not be the only factor used to measure diversity.

i) No one concurs with Powell’s opinion and his “lawful uses for race” but he gets four concurrences stating that the admissions program is unlawful and that Bakke must be admitted. And he gets another four concurrences reversing the state supreme court’s injunction against Davis from according any consideration to race in its admissions process.

ii) Powell says that Title VI of the Civil Rights Act is co-extensive with the equal protections clause → if something is permissible under equal protection then it is permissible under Title VI. They are the same.
(1) if this equation adheres, then whatever the rule is regarding affirmative action in state universities will apply to all private universities that get some federal funding (which is virtually all)
(2) Title VII (employment) has been held to permit voluntary affirmative action → gives room to private employers to be race-conscious in ways that the equal protect clause does not give to private employers. – interesting juxtaposition of Title VI and Title VII – different relationships to equal protection clause
(a) Title VII incorporates the impact theory, Title VI does not
iii) Main Question → What should the standard of review be? (should it be the same when minorities are favored as when they are disfavored?)
(1) Powell says that he would require strict scrutiny
(a) are the objects compelling enough to justify the race-conscious policy?

(b) are the means chosen narrowly tailored?

(c) (but what about Carolene FN4. para 3 about politically powerless groups?)

iv) Points raised by Powell which still dominate:

(1) there will be some version of strict scrutiny that will be applied

(2) the goals of affirmative action programs regarding race as a proxy will always fail

(3) when race is not a proxy, these have a chance:
(a) remedial – when race relates directly to the remedy

(i) If you are going to use remedial justifications, then there must be a finding of past discrimination made by cts/admin. agencies/ legislatures – universities are not competent to find this. Finding it is a prerequisite to race-conscious remediation. Findings must also identify WHO did the discriminating.

(b) racial diversity – then race will fit tightly with the idea of racial diversity
(i) Powell says that diversity can be a compelling state interest – (Harvard plan) – so long as race is one factor among many and that people can compete for all the spaces, it is alright to use race

· ** Note*** - Title VI & Title VII – VI provides to anyone receiving federal assistance (private & public).  4 justices (stevens, burger, stewart, and rehnquist) they say VI says you can’t use race to exclude someone from a program, so Bakke should end at VI, no need to reach constitutional question.  Powell says TVII is co-extensive with Equal Protection Clause, whatever the EP clause protects so does TVI – TVI disappears into the equal protection clause.  If equal protection clause is construed to be less than bakke, whatever it forbids, will be forbidden by anyone receiving federal financial recipients.  Private schools affected to the same extent as public school.  

· Title VII – Weber v. United Steelworkers – TVII permits voluntary race conscious hiring practices by private employers.  So, is there a justification for different treatment of T VII – not co-extensive with equal protection clause.  

3) Wygant v. Jackson Board of Education (1986) (p.766)

a) Facts: teacher layoffs w/ minority teachers protected – white teacher w/ more seniority laid off. 
b) Decision: (Powell) [not a majority opinion] Court says this is unconstitutional – not good enough to satisfy stricter standard of review.

i) A couple of  important things from this case:

(1) a number of justices reject the idea of role modeling for students as a compelling interest

(2) there is an emphasis here on dismissal/firing → the extent of the burden on innocent whites is greater in a dismissal case as opposed to an admissions/hiring case. This is a non-diffuse burden on whites.
4) Fullilove v. Klutznick (1980) (p.768) (Contract case)
a) Facts: 10% of federal funds granted for local public works projects set aside for minority contractors
b) Decision: (Burger) Ct. says that this is constitutional. The 10% set-aside is okay when Congress does it.

i) the findings upon which the set-aside was based were flimsy but the Ct. gives a lot of deference to Cong.

(1) there is no way to know to what extent particular minority groups will purse different trades

(2) sloppily put together statute – raises questions about the integrity of the policy

(3) how do we know who is a member of this group?

ii) the key to the outcome is that it is:

(1) Cong. that is acting with respect to state and local activity

(a) Cong, has special power under Sec. 5 of the 14th to identify instances of discrim, and to remedy them

(b) it is enough to show a general pattern of discrimination and some reasonable connection b/w the pattern and the remedy (this general power though has tended to be shrinking over the last several years by the Ct.)

c) Some basics about contracting cases: 

i) they’re about firms, not about individuals – minority firms. What does it mean to be a minority firm?

ii) set-asides (Fullilove and Croson) have a conspicuous and measurable gap b/w the low bid and the low minority bid → the costs are measurable/quantifiable
5) Richmond v. J.A. Croson Co. (1989) (p.770)

a) Facts: Richmond adopted a minority set-aside program whereby it insured that at least 30% of the money from city construction contracts went to minority-owned businesses.
b) Issue: Does a city violate equal protection when it guarantees minority-owned businesses 30% of certain city contract business solely b/c of the race of their owners?
c) Decision: Yes. State and local govts. cannot discriminate on the basis of race unless they can demonstrate that their classifications are narrowly tailored and necessary to achieve some compelling govt. interest  → the ct. majority adopts strict scrutiny as the standard of review.
i) ct. notes that state and local govts. don’t have the mandated power to enforce the 14th amend. – that’s why this is different from Fullilove where there was deference to Cong. findings – but notes that state and local govts. can take positive steps if they show a compelling interest and narrowly tailored

(1) the 30% set-aside here doesn’t stand a chance

(2) diversity is not a compelling interest in contracting cases (????)
(3) the findings here are even thinner than in Fullilove – careful reflection not apparent from the list of races benefited. No evidence of past discrimination – only asserted.

6) Metro Broadcasting v. FCC (1990) (p.784)

a) Decision: (Brennan) court 5-4 says intermediate scrutiny is the correct standard of review

b) Dissent: O’Connor says several important things in the dissent:

i) whatever weight Cong’s power under Sec. 5 of the 14th amend. deserves, this is not a sec. 5 case – the states are not involved. This is about Cong. and the FCC. In this case, Cong. has no specific grant of power here so there is no special reason to defer to Cong.

ii) strict scrutiny is the right rule

(1) it requires compelling interest, not just important interest

(2) the only interest the ct. has said ever satisfied compelling interest for race-specific policies is remediation and this is not a remediation case. Signal that diversity is not a compelling interest.
c) This case is OVERTURNED shortly after
7) Adarand Constructors v. Pena (1995) (p.786)
a) Facts: Subcontractor Adarand’s low bid in a federal project was rejected b/c of a federal racial classification. The government’s contract with the contractor provided that the contractor would receive additional compensation if it hired subcontractors that were controlled by “socially and economically disadvantaged individuals.” The contractor awarded the subcontract to Gonzalez but would have awarded it to Adarand had it not been for the additional payment.
b) Issue: Are federal racial classifications subject to strict scrutiny review?

c) Decision: (O’Connor) Yes. Strict scrutiny is the standard. 

i) there is no decision on the facts here – the ct. does not find the program unconstitutional

ii) overrules Metro Broadcasting

iii) Three propositions by O’Connor that she wants to emphasize re: racial classifications:

(1) Skepticism – there must be a “most searching examination” (i.e., strict scrutiny)
(2) Consistency – it doesn’t matter whether minorities are favored or disfavored

(3) Congruence – the rules are the same for Cong. and the states – it is the same regardless of who is acting. No more deference to Congress.

(a) (Lupu) but Cong, and the national govt. will always be in a better position to identify discriminatory trends across the country in national markets.

8) Aftermath of Adarand

a) Executive Branch – examination of exec. programs to see which affirmative action programs would withstand strict scrutiny; those that couldn’t were eliminated

b) Fed. govt. prepared a “compelling interest” regulation – documenting discrimination in various markets relating to govt. contracts

c) the program challenged in Adarad on remand was determined to satisfy the standard set forth in Adarand.

9) Grutter v. Bollinger (2001) (7th Cir.)

a) Issues: what is the university’s interest in the program? Is it sufficiently important? is the program narrowly tailored to that interest?

b) Decision: The program is constitutional. 

i) The university’s interest is the “robust exchange of ideas and diversity in the legal profession – racial integration will this. 
ii) The cost of race neutrality is to drive the minority percentage at UMich law school from 10% to 3% → changes conversations in class, community leaders in future
iii) the majority says that the program is narrowly tailored
c) Dissent – argues that the program is not narrowly tailored and that the program gives race too much weight. Dissent says that if Grutter had been a minority she would have been admitted. 
V. SUBSTANTIVE DUE PROCESS AND THE RIGHT OF PRIVACY

A. Preliminary Cases

1) Meyer v. Nebraska (1923) and Pierce v. Society of Sisters (1925)

a) these cases rested on the constitutional theory of the common law rights of parents (not on the basis of the first amendment) – this was a broad reading of liberty resulting in Lochner-esque invalidating of state regulations. But these cases have basically become 1st amend. cases – familial association rights and the right of parents to transmit knowledge.

2) Skinner v. Oklahoma (1942) (Procreation)
a) Facts: OK has a law that if you are convicted 3 times or more for specific crimes you are subject to compulsory sterilization. The theory of the law is inherent criminality.

b) Decision: The ct. here says, in an equal protection context, that procreation is a basic civil right → the law is unconstitutional. 
i) the ct. does not frame this as a substantive right but as a comparative right. The ct. frames procreation as a  basic civil right deserving special judicial concern

ii) the court effectively separates reproduction from marriage here

iii) the problem with the law here is that it covers some offenses and not others – focuses on blue collar crimes

3) Griswold v. Connecticut (1965) (p.510)

a) Facts: the director of Planned Parenthood, arrested for providing advice to married couples in violation of a non-contraception statute, contends that the statute violates the 14th amend. The state’s rationale was that the statute was intended to outlaw extra-marital affairs.
b) Issue: Is there a constitutional right to privacy which is protected from govt. intrusion?

c) Decision: (Douglas) Yes. A right to personal privacy emanates from the penumbras of the Bill of Rights, and it cannot be invaded absent a showing that the legislation is necessary to accomplish a compelling state interest.

i) the privacy of the home is the umbra of the 3rd and 4th amendments – peripheral rights give substance to specific rights
ii) this was a springboard for right to privacy – Douglas wants to make Griswold a Bill of Rights case – but it is hard to connect these values to Bill of Rights → that’s why have penumbras and emanations
(1) Douglas was committed to full incorporation of Bill of Rights
d) Concurrence: (Harlan) There is something wrong with this but it is not a bill of rights matter. The correct inquiry is whether the statute infringes on Due Process Clause b/c it violates basic values implicit in the concept of ordered liberty.
i) CT’s contraception statute is an intolerable invasion of privacy in the conduct of the most intimate concerns of an individual’s life. In order to be const., the statute must pass strict scrutiny.
ii) Harlan view of traditional rights that state law has traditionally protected – Harlan says that there is a difference b/w those matters of sexuality that the state traditionally regulated (sodomy, etc.) and this law against contraception which the state has not traditionally regulated
(1) this theory of due process will be very important post-Roe
(2) problem w/ this view is that, in theory, could be used to block emergence of new law as much as it is used to get rid of old law as in this case
4) Eisenstadt v. Baird (1972) (p.520)
a) Decision: the court overturned a conviction under a law banning the distribution of contraceptives to unmarried people. Ct. said that this is a violation of equal protection – discrim. b/w married and unmarried persons
i) there is no reason for this distinction – the exercise of the right to procreation is an individual thing, not  belonging to couples
ii) the framework that Griswold sets up re: marriage and traditional rights gets blasted away
B. Reproductive Privacy and Autonomy
1) Roe v. Wade (1973) (p.521)

a) Facts: A pregnant woman challenged a Texas law that prohibited abortion unless the woman’s life was in danger.

b) Issue: Does a pregnant woman have a constitutional right to terminate her pregnancy in its early stages?

c) Decision: (Blackmun) Yes. The law is unconstitutional. Blackmun points to right of privacy.
i) this court says that the right of privacy is fundamental, stemming from 14th amend. concept of personal libery – procreation is a fundamental constitutional right – the right of privacy extends to procreation, to pregnancy and the continuation of pregnancy
ii) But, the right to privacy is not absolute – it needs to be weighed against state interests → state needs to have compelling interest and the means has to be narrowly tailored to that interest.
(1) this is how we end up with the trimester system – this decision though makes the first trimester is unregulable.

(2) state interests → 
(a) mother’s health – state can regulate mother’s health only after start of 2nd trimester (this part does not survive later cases)
(b) state interest in life of fetus begins at viability
iii) ct. determines that the fetus is not a person under due process

d) Justifying Roe v. Wade:

i) might Roe have been more persuasive being argued as sex discrim. case? – likely not. Michael M. tells us that “physical differences” → not similarly situated. Not clear that could have come to same result under sex discrim./intermediate scrutiny
ii) notion of right of privacy – particular attributes essential to being a person and its link-up with procreative choice

iii) Harlan approach – traditional rights, liberties – hard to justify Roe on these grounds b/c most or many states had laws that outlawed abortion.
2) In the wake of Roe, there are four basic categories of cases:
a) Government Funding 

i) the court says time and again that the govt. is not burdening abortion when it fails to subsidize it – it is only burdening it when it regulates
(1) the challengers unsuccessfully argue that the govt. has to be neutral b/w childbirth and abortion
(2) there is a hint in Webster (1989) that if the state closes public hospitals and there is nowhere else to get an abortion, then there may be an affirmative obligation by govt.
b) Health Regulation (also informed consent by patient)
i) When Akron insisted on informed consent of patient regarding the benefits of childbirth/non-abortion choices and a 24-hour waiting period → the S.Ct. court held that this is unconstitutional b/c it was a regulation of first trimester
ii) All second trimester abortions have to be performed in hospital, not outpatient clinic (Akron II) – S.Ct. said that the state cannot insist on this; the state is permitted to regulate re: mother’s health but it must be narrowly tailored and this isn’t
iii) ct. suggested that one of the ways of measuring whether a regulation was overly broad was to look at customary medical practices
c) Third Party Notice and Consent

i) Two kinds : (1) spousal consent (2) parental notice/consent
(1) the only novel issue in Casey was the spousal consent rule
ii) Missouri had spousal consent rule before Casey – S.Ct. said that can’t give husband an absolute veto – this would mean that by getting married a woman gives up her constitutional right
iii) Parental notice – S.Ct. says that parental notification laws are okay as long as the state provides a judicial bypass
d) Determining Viability
i) In a variety of ways, states have tried to reduce late 2nd semester abortions
ii) Webster v. Reproductive Health Services (1989)
(1) Missouri law → If the physician believes that fetus is 20 weeks or older, the physician needs to do certain tests to determine viability
(2) S.Ct. is divided – plurality opinion. Ct. says that it will construe this as permitting the physician to dispose with the tests if in his judgment the tests are irrelevant to determining viability
(a) the opinion challenges Roe trimester framework
3) Planned Parenthood of Southeastern Pa. v. Casey (1992) (p.537)
a) Facts: Planned Parenthood challenges a state law which requires doctors to dispense information to, obtain the informed consent of, and retain information about pregnant women seeking abortions.

b) Issue: (1) Should the essential holding of Roe v. Wade be retained and reaffirmed? (2) Should Roe’s trimester framework be replaced by an undue burden standard?

c) Decision: 
i) the S.Ct. reaffirms the essential holding of Roe that the viability of the fetus is the dividing line b/w when a state may prohibit abortion and when it may not. 
ii) The troika opinion says that regulations on abortion should be tested against an undue burden standard → need to prove that the law poses a substantial obstacle
(a) An undue burden exists if the law’s purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability. As long as it does not create an undue burden, a state may take measures to ensure that the woman’s choice is informed and it may enact regulations to further the health and safety of the women seeking the abortion.
(2) the regulations dealt with in this case:

(a) Spousal Notice – [required women to sign document saying they had notified their husbands] the troika considers this an undue burden. The troika says that this provision will either force women who don’t want to tell their husbands to lie or to go to a black market abortion clinic. Even if you expand the provision to include women who are afraid of coercion → they may be afraid that cops will go after husband.
(b) Informed Consent – [law required women to come in twice – once to get materials and then again 24 hours later] the troika says that this is not an undue burden → b/c it facilitates the wise exercise of the right.
C. Family Relationships

1) Zablocki v. Redhail (1978) (p.559)
a) Facts: Wisconsin law prohibiting marriage for people who had minors not in custody to whom they owed child support.

b) Decision: S.Ct. said that this is unconstitutional – can’t create an impediment to marriage along these lines. 

i) the case was analyzed in terms of “fundamental rights” strand of equal protection

· a lot of family cases can be viewed as either equal protections or due process-privacy cases
· unlike procreative choice where the people are saying leave us alone, marriage is about entering into a legal relationship with the state – the label of privacy doesn’t work really well with marriage

· Does the state have to satisfy strict scrutiny or can the state go about it in another way?

· Traditional rights vs. innovative rights – there is a theme of traditional liberties – we’re not going to let the state tinker w/ that set of concerns – but if the state is regulating in the traditional way and not really doing anything new then we’re going to let the state proceed

D. Sexuality
1) Bowers v. Hardwick (1986) (p.568)
a) Facts: A homosexual male, who had been charged with but not prosecuted for private sexual acts, sued to challenge the constitutionality of a law prohibiting sodomy.
b) Issue: Is homosexual sodomy a fundamental right protected by the Due Process Clause?

c) Decision: No. Homosexual sodomy is not a right protected by the due process clause and states may constitutionally prohibit such conduct.
i) if this is not a fundamental right, then the law only needs to meet the minimum rationality standard – legislative interest

(1) the ct. says that it does meet min. rationality → the state argues that it is a moral choice.
ii) the court frames the issue as whether or not there is a fundamental right to engage in homosexual sodomy – the statute is not this narrow though; it applies to all sodomy

· it is arguable that Griswold established sexual privacy as well as procreative privacy for married couples

· Lupu thinks that if Roe was decided correctly, then Bowers must be decided wrongly
d) Stevens’ Dissent: (Lupu thinks this is the most important part of the case)

i) Stevens is trying to make the equal protections clause do the work – says that under Griswold married people have the right to engage in sodomy. If that is the case, then it is extended to heterosexual people under Eisenstadt, Roe. 
(1) the question then becomes whether the state could prohibit the act as engaged in by members of the same sex? Stevens says that the court’s prior decisions demonstrate that the fact that the governing majority in a state has traditionally viewed a practice as immoral is not a sufficient reason for upholding a law prohibiting the practice.
(2) A policy of selective application must be supported by a neutral and legitimate state interest – there is no basis for applying the law only to homosexuals

ii) what is at stake here is the right to intimate association – this brings it within the whole line of cases re: substantive due process – whereas the way the majority frames the issue is very different
· Vermont has civil unions – can get material benefits of marriage that are conferred by state law

· issue of same-sex marriages is tied up “full faith and credit clause” 

· most states recognize marriages from other states unless it contravenes a strong public policy interest of the state

· “Defense of Marriage Act” 

· Cong. declares that no state has obligation under the full faith and credit clause to recognize same-sex marriages

· for federal purposes, same-sex marriage does not qualify as marriage

· Bowers is not sufficient to justify a state’s ban on marriage → is there anything left to support the prohibition?
· state can say that it has an interest in procreation and child-rearing – problem with this is that there are lots of opposite-sex marriages that don’t procreate – there is no policy of limiting marriages to people who procreate
E. The Right to Die

· State law has four choices with substitute decision-makers:

· decision-maker does what he thinks is best

· does what she would want them to do

· subst. decision-maker not allowed to make decisions like this unless it has been explicitly authorized in writing

· not let anyone authorize this – only a competent patient can authorize

1) Cruzan v. Director, Missouri Dept. of Health (1990) (p.575)
a) Facts: Cruzan is in persistent, vegetative state. State is relying on substitute decision-makers b/c she isn’t competent. Missouri law had requirement of  “clear and convincing evidence” of what she would want in these circumstances.

b) Issue: does the constitution forbid the establishment of this procedural requirement by the state?

c) Decision: the Ct. holds that the constitution does not forbid the state’s procedural requirement and says that it won’t mandate a particular rule that states have to follow

i) ct. notes that a competent person has a constitutionally protected liberty interest in refusing unwanted medical treatment

d) Dissent: (Brennan) Cruzan has a right to die with dignity.

2) Washington v. Glucksberg (1997) (p.578)

a) Facts: Terminally ill patients and their physicians sued to overturn a Washington law that prohibited any person from causing or aiding in suicide.

b) Issue: Is a statute that bans assisted suicide unconstitutional?

c) Decision: No. A ban on assisted suicide is not unconstitutional, either on its face or as applied to competent, terminally ill adults who wish to hasten their deaths by obtaining medication prescribed by their doctors.
i) this is the argument assumed in Cruzan but there is an additional step – that people have the right to refuse treatment and thereby have the right to control the time of their death (i.e., accelerate their death)

d) the 9th circuit looked to troika opinion of Casey – but were not respecting the line of division in the substantive due process cases (Souter doesn’t accept this line of division either):

i) Can see two lines of cases in substantive due process:

(1) those about procreative choice 

(2) those about traditional liberties trump (Bowers, Cruzan, Glucksberg, etc.)

e) in the end what is going on in Glucksberg is that all the justices agree that for the ct. to recognize a right to physician-assisted suicide would be to open up a whole lot of trouble that states could not police
i) fear that this could lead to an invitation to families to kill sick elders b/c of medical costs or out of compassion or both.

ii) also, how do you distinguish b/w people that are terminally ill and those that are not

f) despite the fact that all the judges agree, there is still a bit of hedging

i) Breyer → says perhaps there is a right to die w/dignity that could be compromised by not recognizing this right
ii) O’Connor → the case might be different if the state denied people the right to sue pain-killing drugs at the end of life
· at the end of the day, it is awfully hard not to recognize rights that are about you, but is easier not to recognize rights for people that are not like you.

VI. THE SECOND AMENDMENT

· there is very little law regarding the second amendment
· the best way to understand the second amend’s place in the constitution is to look at the use of force in the original constitution → how did the const. look at use of force? how did it divide up b/w fed. govt. and states?
1) The way the original constitution viewed the use of force:

a) Art. 1 Sec. 8 – Cong. has the ability to raise and support armies but no appropriations of money to that use shall be for longer than a term of two years (if funds for army have to be renewed every two years, there has to be a renewal of consent)
b) Art. 1 Sec. 8 – provide and maintain navy

i) no time restriction here

ii) fed. army was thought of as a danger; navy wasn’t – navy also requires large capital expenditures

c) Art. 1 Sec. 8 – Cong. can call forth the militia

i) fed. govt. may organize, arm, and discipline militias when they are called into service by the US (see state powers for militias right below)

d) Where do the states fit in?

i) Art. 1 Sec. 10 – states can’t keep troops or ships of war w/o Cong’s consent

ii) Art. 1 Sec. 8 – state have power of appointment of officers and training of the militia

(1) individuals were obliged to have the arms to be useful if called up by the unorganized militia

2) 2nd Amendment – “A well regulated militia, being necessary to the security of a free state, the right of the people to keep and bear arms, shall not be infringed.”
a) one theory → emphasizes role of the preamble – that it is designed to ensure that Cong. may not interfere w/ the right of a state to defend itself by disarming the men who the state relied on to serve
i) some state constitutions give the right to bear arms w/o the militia qualification
b) another theory → that the 2nd amendment, in addition to the militia reason, gives the right for people to bear arms for the purpose of individual protection
3) Did the 14th amendment transform the 2nd amendment?
a) over time there has been selective incorporation – 2nd amendment, though, has never been incorporated; but this was before anything was incorporated

b) the original militia statute restricted militias to white males → does the 14th amend. extend the 2nd amendment to others?
4) US v. Miller (1939) (handout)
a) Facts: Miller was changed with moving an unregistered sawed-off shotgun on interstate commerce. The National Firearm Act said that when the weapon was transferred you need to pay $200. The argument is made in the district court that the Act violates 2nd amend. The lower court said that the Act did violate the 2nd amend. This case then comes before the S.Ct. only briefed and argued by the US – Miller fled.
b) Decision: (McReynolds) There is no 2nd amendment violation. 

i) The ct. says that there is no reasonable relation b/w the sawed-off shotgun and use in a militia, so it does not fall under the 2nd amendment.

(1) implicit in the court’s wording is the only thing we’re looking at with the weapons is whether they would be useful for the needs of a militia – the Ct. assumes that the 2nd amend. only deals with the calling up of militia men.

(2) if it could be shown that this shotgun could be used in a militia → a prohibitive tax may violate the second amend.
c) registration → for the fed. govt. to know where all the weapons are located – may prove problematic in view of 2nd amendment protecting individual rights.
d) Does Miller preclude a federal prohibition on handguns?
i) it could be read that way – the suggestion is that if there was a reasonable relations b/w the weapon and the militia that there could be no prohibition on the right to bear the weapon. 
5) Is there an argument that the 2nd amendment is an anachronism? (If viewed in connection w/ the militia theory of the amendment)
a) militia’s don’t really exist; there is now a federal army; states have organized police and national guards → the need for private individuals to be armed for the purpose of serving their state has evaporated
b) could argue in opposition that the state might yet again want a militia
c) when you expand the 2nd amend. to include individual reason for bearing arms, then the argument that the 2nd amend. is an anachronism is voided
6) US v. Emerson (5th Cir.) (2001) (handout)

a) Facts: Divorce proceedings; during the hearing Mrs. Emerson alleged that Emerson threatened over the phone to kill the man with whom she’d been having an affair. Restraining order issued against Emerson and automatically, by operation of law, he becomes someone who may not possess a firearm (by federal law). 

b) Govt. argument: DOJ took the position that the right to bear arms applies only to those people in some state force who are obliged to bring their own arms → that only those people could assert a 2nd amend. right against any federal law that could bar their possession of such weapons.
i) this argument isn’t really sound b/w the amend. contemplates being able to call on individuals in an emergency – they may not have been called on before

c) Decision: 2nd amendment protects both the collective militia right and the individual right to protect yourself
i) it is not clear what standard of review the court is applying – the court finds a sufficient nexus, though barely so, to justify the order
ii) What is the scope of rights under the Emerson holding?
(1) would probably make a federal law banning owning a revolver unconstitutional under the 2nd amend.

(2) even if the 2nd amend. doesn’t apply – could argue that the right to bear arms is a traditional liberty of citizens → could argue that the 2nd applies to the states through incorporation or through substantive due process
iii) Emerson argues that the rule saying that anyone with temporary restraining order can’t carry a weapon is too broad
iv) Gov’t says these are injunctions and aren’t entered unless someone is likely to misbehave, the rate of unlawful gun violence in domestic settings is very high, and these orders are of limited duration – only until divorce proceedings finish.  

7) How are we going to measure if a law violates the 2nd amendment?
a) User Restriction – people convicted of a felony, people dishonorably discharged, children, are prohibited from owning a gun.  
i) Example – a person convicted of a felony for possession with intent to sell pot.  Now wants to apply for a firearm. What felons have a constitutional right to arms and which don’t – gov’t could argue that drug crimes are closely related to guns – could say limitation should be cut back to those whose category of crime and gun violence.  Or is felons a safe line to draw – since felony separates minor crimes from others.  When you are convicted as a felon certain civil rights are given up – such as right to vote.  Also, the rule has been around a long time so in terms of traditional liberties – this is a traditional restriction on that liberty,
(1) If this is a constitutional right, then the law must be narrowly tailored – maybe felony conviction might be too broad.  
(2) What standard of review should govern various restriction regarding bearing arms.  Or should it be looked at from an undue burden.   
8) Does the right to bear arms apply to the states? 
a) Incorporationist View – what does it mean to incorporate the 2nd amendment if you think it’s limited in its purpose –  to protect the states interest in having a militia . If so states should be able to regulate as they see fit.   That assumes we treat the 2nd amendment as strictly about state concerns and their interest in raising a militia 
b) Selective Incorporationist View – methodology for deciding what amendments apply to the states.  Is the provision implicit in the concept of ordered liberty (Palko case).  The first amendment is about substantive rights and it applies to the states – the 1st amendment rights are matrix of liberty, the conditions of political liberty.  The 2nd, for self-defense the right to keep and bear arms, is a substantive right --- could it be considered part of the matrix of liberty?  I think 200 years ago it was probably a fundamental right.   Fundamental liberty to protect yourself.  
c) Issue – what should be constitutional/ stop making political arguments about it.  
i) DC prohibits gun ownership.  --- high murder rate – does that violate the 2nd 
ii) Is the right to bear arms fundamental in American society? Ie, family, procreative rights, etc
(1) Substantive rights - Hard to explain why they should be limited to matters of procreation & family 
(2) History & Tradition – could argue historic right to bear arms in this country.  
(3) Argument based on a traditional right to bear arms has merit 
(4) Privileges & Immunities clause – the rights arising out of the relationship between the citizens and the national govt – Will apply to fed & states 
d) Lupu – 2nd amendment only prevents outright prohibitions, not regulatory measures.  
i) If 2nd Amendment rights come into being – what would content be – 
(1) Outlaw assault weapons – 
(a) If the rule is that if the weapon has militia use then there is a right to bear it, then citizens can have it --- dangerous interpretation of Miller 
(b) Moving away from militia restriction would give you more opportunity for restriction 
(2) User Restrictions 
(a) Example – felon restriction rule – 922g1
(b) Is this a prohibition on firearms or a regulation??? 

· Lupu says prohibition, 
· Under rational review the felon restriction rule is acceptable 

· Traditional right – there has always been a felon restriction, it’s a tradition 

· Tension – tradition vs. can the restriction be justified.  
· safety regulations – no guns sold without trigger locks  - these locks add 50.00 to the cost 

· Courts would probably look deferentially at these laws 

· discretionary permitting systems – you need official permission to get a gun, and it gives law enforcement discretion in whether to grant permission.  We don’t want to lead 1st amendment rights to enforcement officials and might have comprable concerns with 2nd 

· Registration and ballistic fingerprints laws --- gov’t wants to know who has the guns and where they are.  Is this an infringement? If you are interpreting 2nd as having an implicit right to revolution than this would be an infringement but not if you view the 2nd amendment as a self-defense measure.  

· If you could have a 2nd amendment and the supreme court says there is a right to bear arms and then it might come down to they can be regulated (they are dangerous) but they can’t be taken away.  – lupu says that this would be prudent.   

· Gun Safety:  Say requirement that all handguns must be smart guns.  Can only be turned on by fingerprint?

· That it would add $300 to the cost.

· Transition – and it says it’s unlawful to possess any other guns.  

· How do we measure the constitutionality of this?

· Is this narrowly tailored to the government’s interest in gun safety?  Appears so.  Is it simply an incidental burden.
· Think about termination of pregnancy.  
· Difference between prohibitions and regulations.

· Regs under Casey unconstitutional if undue burden- law that has as its effect, substantial interference w/the effectuation of the right.

· Which standard?  Narrow tailoring or  Undue burden?  Undue Burden

· Comparison with Casey.  Basically, less affordable.

· Expense in the name of safety (like requirement that all second trimesters be held in a Hospital) overbroad. 

· Concern about extra costs imposed – unnecessarily.

· Casey said having to notify spouse was an undue burden, but 24 hr waiting period, different.  

· You could say this is soooo infrequent to save say 14 lives, you could say it’s generally unconstitutional.

· Who should have burden of proof on efficacy of the requirement?

· Here, BR, so maybe government bears burden of persuasion.

About the Scope - Emerson as applied to the States

· Does the 2nd apply to the states?
· Incorporation 

· Palko – first applies to the states, the matrix, those indispensable to condition of liberty and Democracy.

· Is the right to have a firearm an indispensable condition of liberty and democracy?  Which century world view do we look at?

· If there to protect states from the federal government – how could it be coherent to say it now applies to the states?  Doesn’t quite work.

· Privileges and Immunities (14th) Slaughterhouse 

· Rights arising out of relationship between citizens and Fed government.

· Petitioning, etc.  

· If right to keep and bear arms, out of concern of tyrannical federal government, then the people get to keep arms for this purpose, than any state law that would disarm the people, will destroy that relationship.
· Pretty good argument that the privs and ims clause would affect this.

· Substantive Due Process/Privacy

· Right of law abiding citizens to have this…

· Privacy, security – as a penumbra.
· Penumbras aside – rights long protected at common law.

· Traditional longstanding CL liberty?

· Dilemma for using traditional rights on what government can do.

· Tradition – blocks innovative steps.

· Privacy and Personhood

· 14th as liberty as substantive component.

· Casey: Right to make decisions over shaping of the self.  

· Firearms – something about privacy, how you shape yourself and your relationship to the world.  Blue v. Red states – you’d get different answers.

VII. FREEDOM OF EXPRESSION AND THE FIRST AMENDMENT
A. History of the 1st Amendment

1) History of the 1st Amendment

a) English history –the only thing that people agree on is that one of the reasons for the 1st amend. was the prohibition on licensing of the press that was in England
i) to print something you have to get permission – this illustrates the danger of having official control over freedom of expression
b) 1st amendment – prohibited these prior restraints.  There was question as to how much further than that the 1st amendment reaches.  There are categories of speech crimes that came from British law that continued.  
c) Sedition Act – makes it a crime to bring the gov’t or officials into disrepute.  Truth is a defense but if the jury doesn’t buy it you could go to prison.  Many thought that it was tyrannical.  Jefferson pardoned those who had been convicted and persuaded congress to repeal it.  Paradigm 1st amendment case, that its designed protect free flowing political dialogue.  
d) Civil War Supression – of anti-union press during the war
e) 1925 -  the Supreme Court says that the 1st amendment applies to the states.  
B. Early Cases: The 1917 Espionage Act – Subversive Advocacy
· the proximity to the danger is different in all three cases, in none of the cases there was no high probability that the listeners would act quickly on the urging.  
1) Schenck v. US (1919) (p.970)
a) Facts: An anti-conscription activist was charged for violating the Espionage Act when he circulated leaflets intended to hinder the US’ conscription efforts during a time of war.
b) Decision: (Holmes) The constitution permits the punishment of speech when the words are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent.
i) Clear and Present Danger – is about proximity 
(1) Encouraging people on line for the draft to not do it vs. righting editorials in a paper – proximity is much stronger when you talk about people in line for recruitment, the ability to act quickly in response to the speech is different as well.  
(2) Image of lynchmob on jail steps – someone in the crowd instigating the others to take matters into their own hands --- physical proximity, temporal proximity, emotional proximity
ii) the character of ever act depends upon the circumstances in which it is done
(1) here the act leaflets were distributed on draft line
(2) ct. says that the espionage act punishes conspiracies to obstruct as well as actual obstruction – if the words are intended to do the same then they need not be successful in order to warrant making the act a crime
2) Frohwerk v. US (1919) (p.971)
a) the first amendment was not intended to give immunity to every possible use of language
b) in this case, the circulation of the paper “was in quarters where a little breath would be enough to kindle a flame” – this fact was relied upon by those that sent the paper out.
3) Debs v. US (1919) (p.972)
a) “if a part or the manifest intent of the more general utterances was to encourage those present to obstruct the recruiting service and if in passages such encouragement was directly given, the immunity of the general theme may not be enough to protect the speech.”

· Need:

· an act

· a tendency in the act to bring about harm

· intent to cause obstruction/disloyalty

4) Masses Publishing Co. v. Patten (1917) (SDNY) (p.980)
a) Facts: The postmaster forbade a publishing company from distributing its magazine through the postal service, claiming that the magazine obstructed military efforts in violation of the espionage act.
b) Issue: May the expression of opinions, criticizing a law, that fall short of directly calling for the violation of the law be punished for advising others to violate the law?
c) Decision: No. Opinions criticizing a law may not be punished as encouraging the violation of the law unless the full meaning of the expression directly counsels or advises others to violate the law as it stands.

i) Learned Hand comes up with a different way for drawing lines b/w protected and unprotected advocacy – he focuses on the content of what is said
(1) it is not only necessary that you urge the act bit also that you tell someone that it is in their interest/duty to do it – they must be words that directly counsel to crime
(2) Hand says that we shouldn’t reach too broadly into the speech that criticizes war, etc, -- if we do so, we will be undermining the enterprise of dissent – dissent is part of the project of democracy
5) Hand’s Approach versus Holmes’ Approach

a) Holmes → proximity to danger
b) Hand → focus on words, not proximity to danger; only if it is direct counsel to crime should be find them in violation 
i) Hand’s view is rather generous to speakers – gives a lot of leeway
ii) Hand’s view gives a lot more guidance to speakers as to what qualifies and what doesn’t
iii) Hand’s approach disappears from the law after this case and shows up about 50 years later as one of the elements of the rule in Brandenburg
6) Abrams v. US (1919)(p.974)
a) Facts: Russian immigrants were convicted for distributing leaflets urging a general strike at a munitions factory in an effort to prevent the use of munitions against Russian revolutionaries

b) Decision: Punishment under the espionage act is constitutional where the individuals intend to produce an outcome that obstructs the US in its prosecution of the war.

c) Holmes’ Dissent: The majority’s conviction of the Abrams defendants are not supported by their publication of the two leaflets. 
i) this statute has a specific intent requirement unlike in Schenk, Frohwerk, and Debs

ii) these defendants were not trying to affect the war w/Germany – they were concerned w/ the Bolsheviks → they didn’t have specific intent
iii) Holmes talks about imminence – proximity in time → the danger has to be immediate and severe.
(1) here he adds imminence to his clear and present danger test
iv) Holmes’ Marketplace of Ideas: 
(1) the process is what is important – will produce efficient, sensible results
(2) the best place to test ideas is in the marketplace of ideas – people have equal access to the market

(3) what about market failures? there won’t be an exchange of ideas when someone yells “fire” in a crowded theater.

C. The “Red Scare” Cases – Subversive Advocacy

· in the 1920s we get some cases that are different from the Espionage Act cases (which involve urging someone to do something that can be a crime → proximity to crimes looms large) – in “Red Scare” cases, the court rejects the idea that proximity is invovled
1) Gitlow v. NY (1925) (p.984)
a) Facts: a socialist produced and distributed a manifesto which advocated the overthrowing of the US govt. in violation of NY’s anarchy law

b) Decision: the clear and present danger test does not apply to state laws, where the state legislature has determined, in the constitutional exercise of its police powers, that certain kinds of utterances involve such danger of substantive evil that they may be punished.

i) It is alright for the NY legislature to decide that there is an unlawful class of utterances – here, a general class of speech aimed at overthrowing the govt.

(1) Ct. says that Gitlow’s speech falls w/in this class and gives deference to the legislature

c) Dissent: (Holmes) if the protections of the due process clause encompass the 1st amend’s freedom of speech, then the clear and present danger test should apply

i) here, there was no present danger of an attempt to overthrow the govt.

ii) he is arguing akin to what he argued in Abrams.
2) Whitney v. California (1927)(p.988)
a) Facts: a member and organizer of a radical communist party was convicted under a criminal syndicalism statute even though she did not intend for the group to use violent and unlawful tactics. becoming a member of an organization that taught ideas that Gitlow said could be outlawed.
b) Decision: A state may, in the exercise of its police powers, punish public utterances inimical to the public welfare as inciting crime, disturbing the public peace, or threatening the unlawful overthrow of organized govts.

c) Brandeis Concurrence: (endorses clear and present danger test)
i) this is the first great 1st amendment opinion

ii) Brandeis says that the govt. ought to be able to able to limit the advocacy of crime when there is imminent harm (Holmes had said this)

(1) Brandeis says that this has an important social function – the affirmative political duty of speech

(2) up until now, the emphasis on S.Ct. opinions has been on risks/dangers of speech – but Brandeis is talking about, for the first time, the risks of repression of speech

(a) Brandeis says that having no outlet for your ideas will yield bad things – if you repress people who are agitated about something, you eliminate their hope and drive them to violence

(b) Brandeis has a safety outlet – if the speech is in close proximity to grave and serious danger, then perhaps it can be suppressed.

(i) imminence is important b/c only if there is no time for discussion can you justify the suppression – if there is time for good counsel and self-reflection, then the govt. can’t suppress

(3) his idea draws from the polis – that people come together to listen and to solve problems

(a) society ought to take most of the risks of harm – the limit comes when the speech produces imminent danger or serious harm

· b/w the 1920s and the 1950s the court doesn’t change the law on incitement in any appreciable way

3) Dennis v. US (1951) (p.995) (“clear and present danger” restated)
a) Facts: A group of communist conspirators were prosecuted under the Smith Act for conspiracy to overthrow the govt.

b) Decision: (Plurality opinion) When speech or publication creates a “clear and present danger” of attempting or accomplishing a prohibited crime, the govt. may constitutionally restrict that speech and a conviction relying on the speech and press as evidence may be sustained.
i) it makes no sense that the govt. has to wait until attempted overthrow of the govt. is imminent
ii) the plurality relies on Learned Hand – when the danger gets as great as an attempt to overthrow the govt., then the requirement of imminence gets relaxed

(1) the more serious the danger, the farther away from the danger you can be to justify conviction
c) Concurrence (Frankfurter): says that a conviction in a case like this will silence people – but that national security stakes are very high and it is not up to the court to balance those interests; that is for the legislature
i) we should defer to congress

ii) this is interest-balancing with strong deference to the legislature b/c of foreign policy implications

d) Dissent: these people were nowhere near overthrowing the govt.

i) dangerous ideas cannot be suppressed – these people were only teaching ideas – if they were perhaps teaching methods of terrorism that would be different

ii) this is very anti-Lochnerian

4) Other Smith Act cases – all are decided in the guise of statutory interpretation
a) Yates v. US  (1957) (p.1002)
i) will limit to “urging to action” rather than merely believe in something – have to prove that people are advocating action and not just that they believe something

b) Scales v. US (1961) (p.1002)

i) Facts: deals with membership clause of the Smith Act which made it a felony to knowingly become a member of any organization that advocates the overthrow of the US govt. by force or violence

ii) Decision: Need to prove not only knowing membership in a group that is of unlawful purposes, but must have specific intent to further their purposes.
(1) So you could say I’ll be a member, and I know you want to overthrow the government, but I don’t support that part.

(2) You can’t be convicted of unlawful membership in the group.

D. The Modern Incitement Test

· Only with Brandenburg do we begin to encounter contemporary first amendment rules of decision

1) Brandenburg v. Ohio (1969) (p.1005)
a) Facts: A KKK leader appealed his conviction under the Ohio Criminal Syndicalism statute for advocating the duty and necessity of using crime, violence, and terrorism to accomplish political reform, and for teaching doctrines of criminal syndicalism.
b) Decision: The ct. says that the statute is unconstitutional b/c it is overbroad. 

i) Hard-and-fast rule → Constitutional guarantees of free speech and free press will not permit a state to forbid or proscribe advocacy of the use of force or of a violation of the law unless such advocacy is (1) directed to inciting or producing (2) imminent lawless action and is (3) likely to incite or produce such action.
(1) the ct. accepts imminence as part of the rule for the first time (Dennis was a plurality)

(2) this new rule is very speech protective – repudiates the old rule

c) The Brandenburg Rule operates on two levels:

i) measures the constitutionality of the rule

ii) applies again in relation to the facts – the ct. doesn’t get this far in this case; the ct. looks only at the statute at issue and says the statute is overbroad

(1) any state law that doesn’t conform to this rule is overbroad and therefore unconst.

d) Does the rule require intent to produce lawless action?


i) most cases say that the rule requires intent

e) What would this rule do with the distribution of information?


i) e.g. tax evasion seminar → there is no urging unlawful activity, not imminent – but you are enabling them – it doesn’t matter if it is tomorrow or in 6 mos.
ii) is web page with bomb instructions enabling? the audience is open – not everyone is going to make a bomb. 

iii) Imminence makes a difference at some points, but not always

2) Threats
a) what is the harm from threats?

i) the harm is emotional disturbance – perhaps also restriction from freedom of action; cost of precaustions
b) Is there an imminence requirement for threats?

i) if something is a true threat, it’s harm is done at the time of utterance

ii) the only way the market can fix the harm of the threat is if the threat is withdrawn

c) What counts as a true threat?
i) all we know from the S.Ct. is what it says in Watts (p.1005) → this was not a true threat b/c it is conditional; under the circumstances there was no reason to take the threat seriously
(1) “If they make me carry a rifle the first man I want to get in my sights is LBJ.”
3) Planned Parenthood v. American Coalition of Life Activists (9th Cir.)(handout)
a) Facts: ACLA justifies assassination of doctors in protection of fetuses. They create files of doctors they deem guilty and others they view as complicit in the regime – police officers, nurses,etc. They take the names of these people and post them on their web site – take the names off of people who have been killed as a result of anti-abortion violence and have other markings for people who have been injured. 

b) How does the 9th Cir. define true threats for statutory and 1st amend. purposes?
i) the rule that the 9th Cir. applies is an objective standard – “whether a reasonable person would foresee that the statement would be interpreted by those to whom the maker communicates the statement as a serious expression of intent to harm or assault.”

ii) not overbroad – and purports to solve the problem of ambiguity – e.g. if there was a history of violence in a relationship then a statement such as “you’ll regret it” may be unlawful – but if there is no violence, then likely won’t be

iii) D says that the statements were made in public and that there was no showing that the speakers were themselves the ones of whom the doctors were afraid

c) will the 1st amend. tolerate a “reasonable person” standard as opposed to a subjective intentionality standard? Lupu thinks that there might need to be some intent requirement – to instill fear or threat
4) How is ACLA different from Claiborne Hardware (p.1008)?

a) In Claiborne, S.Ct. overturns verdict against NAACP – S.Ct. understand the statement as though 3rd parties may enforce the boycott

b) distinction → Claiborne is impersonal, ACLA is personal – doctors are identified by name
E. Fighting Words (generally not protected)
1) Generally
a) harm depends on impact to listener – once uttered you’ve created the harm
b) In all these cases – when looking at the imposition of liability – think: 
i) What's rule of law?
ii) What harms are they trying to surpress? 
iii) And what’s the connection?
2) Cantwell v. Connecticut (1940) (p.1011)

a) Facts: Jehova’s Witness playing record on street which insults organized religion and Roman Catholics and outrages people around him. Cantwell is charged with breach of peace. 
b) Decision: state cannot outlaw annoying/offensive utterances on the street

i) in the absence of a statute narrowly drawn to define and punish specific conduct as constituting a clear and present interest of the state, cannot outlaw annoying/offensive utterances → there is no narrowly drawn statute here – it is simply a breach of peace violation.
ii) ct. says that the possibility that someone will get angry is not enough
3) Chaplinsky v. NH (1942) (p.1012)
a) Facts: Jehova’s Witness convicted under NH statute which said that no person “shall address any offensive, derisive, or annoying word to any other person who is lawfully in any street or public place, not call him by any offensive or derisive name.”
b) Decision: the main theory about fighting word in this case is that the words must “tend to incite an immediate breach of the peace.”
i) Several crucial elements:

(1) the words must be face-to-face
(2) average addressee

(3) tend to incite immediate breach of peace

ii) one of the mysteries of this case is whether it is audience-sensitive

iii) the ct. here is reacting to the historical understanding if the 1st amend. – that certain types of utterances are historically excluded from first amend. protection

4) Gooding v. Wilson (1972)(p.1013)

a) Decision: Statute is found void b/c it is overbroad – it swept in protected speech ranging beyonf the fighting words punishable under Chaplinsky – the statute had not been limited to face-to-face or to the average addressee.
· it is a mistake to think of the 1st amend. as whether certain types of words are protected – the 1st amend. involves rights against rules – rights not to be convicted or punished under certain types of rules
· the post-Chaplinsky fighting words cases are about rules that may be excessive or overbroad.
5) Cohen v. California (1971)(p.1015)
a) Facts: A war protester was convicted of disturbing the peace when he wore a jacket bearing the phrase “Fuck the Draft” to a LA courthouse. It is important what Cohen was charged with – he was not charged under a statute that is focused on communication – he is charged under a conduct statute.
b) Issue: Under the 1st amend., can states suppress speech that contains offensive expletives on the ground that these words inherently cause a disturbance of the peace?

c) Decision (Harlan): Unless it is likely to incite lawlessness and violence, the govt. cannot restrict speech simply because it is offensive.
i) Harlan says that you have no right to have your sensibilities protected in public

ii) there was no obscenity here – there was no erotic message; obscene implies erotic

iii) this is not a fighting words case b/c it is not face-to-face – there was no personal insult (if we treat the Chaplinsky fighting words rule as narrow in this way which Lupu thinks you have to)

iv) the only theory offered by the state that Harlan says that the ct. really has to take seriously is that there are some words that are so offensive that the state can keep them out of the public discourse

(1) Harlan responds in two ways:

(a) there is a fair warning problem – how will people know what words are on the list

(i) the state could get around this by making a list of particular words

(b) language is chosen for many reasons – sometimes it is an emotive force – speakers have autonomy over choice of words b/c that plays into the emotive force of language → allowed to use language that is subversive, shocking – it is a good way to get attention
d) Dissent (Black): Black says that this is conduct, not speech → not protected by the first amendment
i) this doesn’t fly though b/c it was his word choice, not his manner that lead to arrest

· Cohen is about the freedom to be outrageous – “one man’s vulgarity is another man’s lyric” – the govt. can’t regulate taste in language

F. Injury to Reputation – Libel
1) Beauharnais v. Illinois (1952)(p.1026) (Group libel) (also see in conjunction w/hate speech)
a) Facts: An Illinois criminal group libel law which prohibited the publishing, selling, or exhibiting in any public place or any publication which portrays depravity, criminality, unchastity, or lack of virtue of a class of citizens of any race, color, or creed or which exposes them to contempt, derision or obloquy, or which is productive of breach of the peace or riots. Beauharnais, pres. of the White Circle League, had organized the circulation of a leaflet setting forth a petititon calling on Chicago officials to halt black “encroachment”  on white people.
b) Issue: whether the 14th prevents a state from punishing such libels directed at designated collectives and flagrantly disseminated

c) Decision: the Ct. says that Illinois had the power to pass such a law – libelous utterances are not within the area of constitutionally protected speech
i) this makes group libel a crime

ii) this is inconsistent w/ Brandeburg and Chaplinsky

2) NY Times v. Sullivan (1964)(p.1028)

*** this is the single most important decision in the history of 1st amend. adjudication

a) Facts: Montgomery, Alabama’s police commissioner sues the NY Times for purportedly libelous statements printed about police actions in Alabama – a group had published an ad in the paper charging that “an unprecedented wave of terror” was suppressing across black protestors in the south and various more specific claims.
b) Issue: Can a publication or a member of the public be liable in damages for speaking out against the actions of a public official?

c) Decision: A public official cannot recover damages for a defamatory falsehood to his official conduct unless he proves that the statement was made with actual malice – that is, with knowledge that it was false or with reckless disregard of whether it was false or not.

i) can’t recover damages unless the statement has been made with actual malice
(1) this case fails the test

ii) for the first time the S.Ct. constitutionalizes the law of libel
(1) now libel laws implicate 1st amendment concerns and must be measured against the 1st
d) what is the harm of defamation?

i) injury to reputation

ii) pecuniary harm – harm business

iii) social and dignitary harm

e) the S.Ct. turns the common law of defamation upside down – why?
i) the common law rule had made defamation tortious and there was strict liability – truth was a defense

ii) they turned the law on its head b/c it could have silenced or limited press coverage of a very important civil rights movement.
f) So why do we have this very press protective rule?
i) Difference in the harms 
ii) Worried about Self-Censorship 
(1) Under SL they would sensor themselves – ok with car manufacturers – we want them to self-sensor.
iii) Market Place of Ideas/Checks against defamatory falsehoods.
(1) (Brandeis in Whitney) a harm that more speech can cure.
(2) When public officials are defamed for matters of their official conduct, there will be sufficient opportunities to reply and correct – and they’ll make their way into the public discourse.
(3) Idea is the public officials engaging in official conduct, will have adequate means to respond.
3) Pushing Out from Sullivan: To what extend should we extend NYT standard to non-public officials?
a) public figures are also covered: if the person is a public figure → NYT applies – no liability, unless intentional falsehood
i) someone running for office

ii) general public figures – i.e., famous actor, athletes

(1) notion of community → Trachtenberg in DC
iii) “voluntarily thrust themselves into public controversy”
(1) if it is involuntary → they are not considered a public figure
b) But it must relate to public conduct.
i) If public figure but private matter, such that her public status should not count (uncertainty about this doctrine) than the actual malice rule would not apply.
ii) So what rule would then apply?
(1) All the Constitution requires is that they don’t have liability without fault.
c) So, NYT covers public officials and public figures acting in matters of the public interest

4) Gertz v. Robert Welch, Inc. (1974) (p.1036) (Private Figures)
a) Facts: this was a libel action by a Chicago lawyer – who represented a victim’s family in a civil suit against a Chicago cop – against the publisher of a magazine which charged Gertz with being the architect of a “frame-up” of the policeman in the murder trial and called Gertz a “Communist-fronter”
b) Decision: the Ct. found that Gertz was not a public figure and set forth a lower standard of liability for private libel actions → (up to the states) the Ct. does not require the actual malice standard
i) as long as the states do not impose liability w/o fault (strict liability), the state may define for themselves the standard of liability for a publisher or broadcaster of defamatory falsehoods injurious to a private individual
ii) Regarding damages, the ct. held that the states may not permit the recovery of presumed or punitive damages → only compensatory damages for the actual injury
(1) actual injury is not limited to out-of-pocket losses – could include injury to reputation, mental anguish, etc.

(2) for presumed or punitive damages → must use NYT standard

iii) Powell explained that the state interest in compensating injuries to private individuals was stronger than in the case of “public figures” → this distinction made a less demanding standard of liability here
5) Dun and Bradstreet, Inc. v. Greenmoss Builders (1985) (p.1038) (Speech on matters of private concern)
a) Facts: the alleged defamation involved a private credit report given by D&B to a bank regarding Greenmoss, a construction contractor – the report erroneously claimed that Greemoss had filed for voluntary bankruptcy.
b) Decision: (plurality) When dealing with speech regarding private people and matters of private concern, the state can impose whatever liability scheme it wants, even strict liability  

i) Ct. found that credit reports involve nothing of public concern → outside of Getz principle
ii) A majority of the court rejected the claim that the relevant distinction was b/w the media and other forms of communication → no difference b/w media and non-media
c) Two Questions Lurking
i) Can you ever say that this is really on a matter of private concern? 
(1) Third parties do have an interest in their economic well-being.  
ii) Majority found no distinction between press and everyone else.
(1) It could make a difference if the WPOST had to warrant the accuracy of what it wanted to say.
· So if public person, issue of public concern ( NYT.

· If private person, private concern → maybe even SL.

· In between → up in the air.
· Parody of Chelsea?
· After she gives her Talk Magazine interview about the bombing, a magazine decides to do a parody.  On the top, big letters: interview parody.

· Chelsea is very upset.  But no case.  

6) Hustler Magazine v. Falwell (1988) (p. 1039) (Intent. Inflict. Emotion. Distress) (Unanimous)
a) Facts: Suit by Jerry Falwell seeking damages against Hustler on basis of parody.
b) Decision: ct. declined to hold broadly – they held that a public figure offended by an “outrageous” magazine parody could not recover for the tort of IIED without a showing of the “actual malice” required by NYT.
c) If marked clearly, so reasonable reader knows it’s not held out to be true – so long as it is not held out as a fact, you can’t sue
G. Privacy

1) Cox Broadcasting v. Cohn (1975)(p.1042)
a) Facts: father sued b/c of the broadcasting of the fact that his daughter had been a rape victim

b) Decision: Ct. held that civil liability in a “true” privacy action could not be imposed upon a broadcaster for accurately publishing information released to the public in official court records.

i) Cox prohibition on the restriction of lawfully obtained truthful information – includes the identities of juveniles and victims of sexual offenses

2) Florida Star v. B.J.F. (1989)(p.1043)

a) Facts: a newspaper had published the name of a victim of a sexual offense – obtained from a police report made available in the police dept’s press room. There was a state law barring publication of the names of such victims.
b) Decision: held the law unacceptable.
3)  Bartnicki v. Vopper (2001) (p.1043)
a) Facts: case involved the illegal interception of a cell phone conversation b/w two union negotiators for the Penn State Ed. Assoc. – they were discussing a possible strike against a local public school district in heated terms. The call was secretly intercepted by an unidentified person who turned it over to a local citizen who in turn gave the tape to a local radio talk show which played it on the air.
b) Decision: Ct. said that where the publisher of information has obtained the information in question in a lawful manner but from a source who has obtained it unlawfully, the govt. may not punish the ensuing publication based on a defect in the chain.
(1) the fact that it was initially obtained unlawfully doesn’t affect it

(2) this is truthful information of public concern
ii) the ct. assumed that the interception was intentional and unlawful → the disclosure of the tape violated fed. and state statutes
H. Sexually Explicit Communication

1) The law before Miller
a) b/w 1965-1973 the law of free expression was crystallized in several arenas – Brandenburg, Sullivan, Cohen, Miller

b) Before 1973, regarding the law of obscenity:

i) Chaplinsky notes that the obscene is not protected by the 1st amendment (i.e., the govt. can regulate) – it had also said that about libel which was proven wrong in Sullivan
ii) beginning in the 1950s, the S.Ct. made some effort to fit obscenity into 1st amend. constraints

c) Historically, there are several problems w/ obscenity:

i) fair warning/vagueness → how do you create standards of obscenity which draws clear lines as to what is acceptable and what is not
ii) the relationship b/w obscenity law and art – suppression of art (this is less true today than it was)
iii) what speech harm does obscenity cause? (this is the most persistent problem)
(1) obscenity is more remote and speculative than other speech harms
iv) If there is any harm from sexually explicit speech, is there any market failure here suggesting a criminal element?

(1) is this the kind of harm that more speech can cure?

d) Two ideas about obscenity, adopted from English law, that were rejected in Roth:

i) obscenity can show up in isolated passages
ii) the notion that you would measure the effects of the material by their affect on susceptible observers

2) Roth v. US (1957)(p.1062)
a) Facts: a publisher and a mail order business are convicted under federal and state statutes for mailing obscenity, for lewdly keeping for sale obscene books, and for publishing an obscene advertisement.

b) Decision: When an average person applying contemporary community standards feels that the dominant theme of some material, taken as a whole, appeals to prurient interests, the govt. can, w/o offending the constitutional guarantees of the 1st amend., regulate the material.

i) the work has to be viewed as a whole – can’t look at isolated passages

ii) need to look at the effect on average persons
iii) focus on the prurience of the material
iv) the offensiveness of the presentation transcends community standards
c) the reason that obscenity can be suppressed is that it is work that is “utterly w/o redeeming social importance.” – this is offered as a rationale, not a standard to be measured against

3) Developments b/w Roth and Miller:

a) Stanley v. Georgia (1969) (p.1066)

i) the state cannot criminalize the possession of obscene material – this is a privacy case; the case is limited to privacy of the home – doesn’t apply to distribute, etc.

b) US v. Reidel (1971) (p.1067)

i) affirms that there is no right to distribute/sell – therefore, the state can make it contraband – but once you get it home, you’re okay.
c) the Ct. is really splintered –

i) Black and Douglas think there should be no law of obscenity

ii) Brennan had mad the “utterly w/o redeeming social importance” rationale into a standard

4) Miller v. California (1973) (p.1068)
a) Facts: Distributor of unsolicited obscene advertising by mail was prosecuted under an anti-obscenity law
b) Issue: Can state legislatures pass legislation regulating the dissemination of obscene material w/o offending the 1st amendment?

c) Decision: Obscene material is not protected by the 1st amendment, and can be regulated by the states without a showing that the material is utterly without redeeming social value, so long as the statutes which address restrictions are carefully limited, specifically define what actions are inappropriate, and comply w/ constitutional standards for defining obscenity.
i) the basic guidelines for the trier of  fact are:

(1) the statute must specifically define the kind of conduct that may not be portrayed

(a) this is to solve the fair warning problem

(2) the average person applying contemporary standards would find that the work, taken as a whole, appeals to the prurient interest
(a) sexual conduct is portrayed in a patently offensive way in light of community standards

(b) the idea of prurience – the kind of interest in sex that is prurient is the kind with which the law is concerned – e.g. not interested in scientific interest

(3) the work taken as a whole lacks serious artistic, social value
5) Smut Zoning

a) the S.Ct. has upheld the power of municipalities to zone certain establishments
b) the theory of zoning ordinances is not that the speech is bad but that these places concentrated creates a bad district – often means spreading the places out

i) it is a theory of secondary effects – crime, reduction in property value, etc.

· even as Miller tried to create a stable platform for obscenity prosecutions, there are very few obscenity prosecutions in the is country – prosecutors have targeted sex/violence combo and child pornography

I. Child Pornography

1) NY v. Ferber (1982)(p.1081)

a) Facts: statute criminalizing child pornography
b) Issue: whether material that is not obscene under Miller can be suppressed b/c of certain scenes involving children.

c) Decision: upholds the law – material can be regulated as child porn even if it is not obscene – it is a different category

i) there is a scienter requirement – the distributor has to know what is on the tape

ii) the ct. identifies the harm of child pornography as the state’s interest in preventing harm to children – exploitation – continuing harm to child
iii) what explains applying the rule to distributors, not just producers?

(1) it is a second layer of protection; distributors are easier to find

(2) if you can’t distribute it, then it takes away the incentive to produce the material

2) Osborne v. Ohio (1990) (p.1084)
a) makes it a crime to possess child porn – the rule in Stanley does not apply here

3) Ashcroft case

a) case dealing with virtual child porn

b) not the same harm as in Ferber

c) the dissent argues that need to prevent child porn → need to suppress all material that appears to be child porn
J. Pornography as Subjugation of Women

1) McKinnon-Dworkin Ordinance (p.1085)
a) this was an attempt to put their idea of pornography into the law
b) the ordinance creates a private civil action for suppression of porn – empowers women to bring civil actions; takes it out of the hands of police/authorities

c) the underlying social theory behind the ordinance is that porn is dangerous to women – harms, discriminates against, degrades women
i) the ordinance is trying to use the law to limit the portrayal of women in this way

2) Categories of legal restrictions on communication (broader than porn):
a) content-neutral laws (least controversial)

i) laws that regulate time, place, manner of speech

ii) need to pass a reasonableness test

iii) we haven’t really studied these laws

b) content-based laws

i) laws that regulate speech b/c of its communicative impact

ii) state’s interest is tied up w/ communicative impact

iii) state may not suppress content of speech unless:

(1) falls into unprotected category

(2) the restriction on speech is narrowly tailored 

c) viewpoint-based laws

i) state never admits this

ii) these are censorial laws – presumptively unconstitutional

3) American Booksellers Ass’n v. Hudnut (1986) (p.1087)

a) Facts: distributors of sexually explicit material brought suit seeking to have a porn statute which detailed the prohibited acts, declared unconstitutional – the ordinance defined porn as a practice that discriminates against women; outlawed sexually-explicit subordination of women
b) Decision: Easterbrook says  that the ordinance fails to protect works which have real value → unconstitutional.  

i) Easterbrook’s main point is that this is an attempt to suppress works that contain ideas

(1) the conventional view of obscenity is that it is not for idea purposes, just for prurient interests
(2) however right or wrong the ordinance is about the views, the 1st amendment won’t allow for the govt. to impose a certain view of women

c) what made McKinnon’s critique of porn politically powerful (that most sexually explicit material had a viewpoint – the subjugation of women) is what doomed it constitutionally

K. Content-Neutral Laws and Symbolic Speech

· How to determine if a non-verbal act is speech – 

· Look at the standard in the Spence case – the behavior is communicative if there is an intent to convey a particularized message was present which would be understood to those who viewed it.  Message Direct & Likely to be understood
· Inquiry – (1) was it intended to be communicative, (2) was it perceived that way.  

· The Lupu Test – Look to see under what rule the person is being proceeded against, is it a rule aimed at communicative harms?? Then the gov’t is treating it as speech.  
1) US v. O’Brien (1968)(p.1164)
a) Facts: a war protestor appealed his conviction under the Universal Military Training and Service Act (UMTSA) for burning his selective service registration certificate.
b) Issue: Can govt. ever place restrictions on symbolic speech?
c) Decision: Yes. The S.Ct. lays out a four-part test – government regulation of symbolic speech is justified if:

i) it is within the constitutional power of the govt.
ii) it furthers an important or substantial interest

(1) (this is something in between compelling interest and rational basis)

(2) this isn’t where the action is in the case

iii) the govt. interest is unrelated to the suppression of free expression (***should be #1)

(1) if the govt. interest is related to the suppression of free expression then the law is content-based – which the govt. can’t do unless it falls w/in a category of unprotected speech (fighting words, etc.) or is narrowly tailored, etc.

(2) if the govt. interest is unrelated then we head down a different path

(a) how will we know if the interest is unrelated? Cong. will never admit it. Need to look at the law and what it suppresses.

iv) the incidental restriction on alleged 1st amendment freedoms is no greater than is essential to the furtherance of that interest

(1) should also ask here – what is the incremental speech value to the protestor of being able to burn the draft card? what makes it valued is that it is illegal – the risk involved
d) Can anyone really win under the O’Brien test?
i) O’Brien type claims always lose in the S.Ct.
ii) the test can only have clout if we say that at some point the govt. has to take a risk – willing to make trade-offs
iii) if the govt. can show that its’ interest is unrelated then the game plays out very differently than if the govt. can’t show it’s interest is unrelated

2) Texas v. Johnson (1989) (p.1172)
a) Facts: appeal of the conviction of a man who burned an American flag as part of a political protest
b) Issue: is burning a flag expressive conduct protected by the 1st amendment?
c) Decision: Yes. When govt’s interest in restricting speech is based on a desire to suppress ideas or viewpoints expressed by the speech, strict scrutiny applies and the govt. has a high burden of proof that it must bear in order to justify the restriction.

i) see statute – p.1173 fn.1
ii) the public monument part of the statute would likely be constitutional – the state’s interest there is content-neutral; are about not defacing property generally and specific types of property where respect for the property is involved
iii) what is the government’s interest in suppressing the burning of the flag?
(1) it is not the same interest as in suppressing singular monuments which is not yours to deface or destroy
iv) Texas can’t rely on the notion of singular property, so Texas relies on two themes:
(1) audience reaction – people will be offended.

(a) Texas knows that this is not sufficient – so they say that the people will be so offended that they’ll want to retaliate

(i) the idea that this is fighting words won’t work

(2) state has an interest in preserving the symbol of the flag and burning it undermines the state’s interest in national unity

v) (O’Brien test) the majority says that this act is related to suppression:
(1) It’s related – we know b/c the statute is limited to burnings likely to offend; statute says that you can burn the flag to dispose of it
(2) the language is all about treating the flag w/disrespect

vi) Dissent – the govt’s interest is saying that you simply can’t say it this way (this begs the question – why does the govt. outlaw it this way?)

(1) he’s not being straightforward

L. Hate Speech (Cultural Category)
1) Beauharnais v. Illinois (1952)
a) criminalizes group libel – the Ct. upheld a race-based etc. group libel statute

i) this is inconsistent w/ Brandeburg etc. which requires that need imminent violence

b) think market failure – this is the kind of speech that invites counter speech

2) Policy for suppressing hate speech: to effectuate a climate in which equality can be achieved
3) Relationship between certain kinds of speech and equality of opportunity.
· 14th applies only to governments – hate speech applies to private parties
a) The Government – easy.  14th and Equal Protection.  Can be restricted.  
i) Agents for the government.  Yes.  Same, can be restricted.
ii) if AL had motto that was racist – you could probably say it violates 14th (then you’d figure out who could sue).
iii) What if state flies confederate flag – probably racist 
b) Private Parties, when?

i) Easy case – statutory civil rights obligations.  
ii) Employees – terms or conditions of employers.
iii) What about fellow employees (not acting as agents), acting on own?
iv) Employer liability turns on a pervasive, hostile environment. 
v) Sure chilling effect – but works out to be speech zoning.  You might be racist, but don’t say it on the job, because you’ll get your employer in trouble.  So just don’t say it here.
c) Educational Institutions
i) Private universities (Public ones are agents of the government)
(1) Regulated by states- under statutory requirements of non-discrimination.
ii) How About Faculty?  Different from coworkers? 

(1) Special consideration…  
(2) Certainly faculty can’t harass… 
(3) I’d prefer only to meet with Christians… 
iii) How about students?

(1) Private universities can silence their students. 
(2) Public Universities - fellow students – biggest stretch to apply civil rights norms at the outer fringes.  
(3) Don’t have same control over students as over faculty, staff (agents).
(4) On a campus, it’s their whole life.   But it's a tough stretch to silence their students….
d) Now we’re at the bottom of pile – purely private speech…

i) Under no legal obligation to show equal respect.
ii) A lot – not bigots, but associational preferences.
iii) This is who I favor… and that’s that.  
iv) With respect to purely private relations – a moral and social harm, not a legal harm.  
4) R.A.V. v. City of St. Paul (1992) (p.1051)
a) Facts: a teenager is prosecuted under a Bias-Motivated Crime Ordinance for burning a cross on the lawn of an African-American family’s home.
b) Issue: can a statute that restricts offensive speech based on a disapproval of the message contained therein survive 1st amendment scrutiny?

c) Decision: (Scalia) The ordinance is facially unconstitutional b/c it prohibits otherwise permitted speech solely on the basis of the subjects the speech addresses. Govt. may not regulate speech, including fighting words, based on hostility or favoritism towards the underlying message expressed. 
i) the S.Ct. says that the statute is overbroad – it covers a lot of speech that the state can’t suppress
ii) the MN S.Ct. upheld the statute on the ground that it outlawed fighting words (they relied on a broad view of Chaplinsky – but only the narrow view of Chaplinsky →face-to-face, has survived).
(1) construed fighting words beyond what the Ct. permits – this general notion that words that inflict injury could be outlawed washed away a long time ago

d) Does RAV mean that you have a 1st amendment right to burn a cross in someone else’s yard?
i) No. This conduct could have been punished under any of a number of laws that are speech-content neutral.

e) without the race aspect, this law appears to be a content-based law → regulates communication by its content
f) If a law about speech is content-based → it either has to be one of the unprotected categories or be subject to strict scrutiny
g) Scalia sees this case as one of political correctness and fighting words – out of a universe of fighting words, the state is censoring some and not others based on their viewpoint; the line drawn within the fighting words category is based on viewpoint → this is unconstitutional
i) the ct. says that the law is viewpoint-based rather than harm-based – it seems a bit forced to call this viewpoint discrim though
h) Basic principle – even when the state is regulating only unprotected speech, any lines it draws b/w sets of unprotected speech must themselves comport with the 1st amendment
i) Lupu accepts the principle of RAV but not the application to race-based law
5) Wisconsin v. Mitchell (1993)(p.1060)
a) Facts: Wisconsin statute that enhances sentences for selecting a victim based on race
b) Decision: the court unanimously upheld the statute
i) why is this different from RAV? It seems that he sentence is being enhanced as a result of your viewpoint?
(1) the ct. says that a state can make race-based motives part of a civil wrong even if the evidence of it is derived from a racist message – the quality of a motive can be taken into account when defining a crime or its punishment and can use the words of the perpetrator as proof of the motive
c) the effect of this case was to limit the holding of RAV to viewpoint-selective laws aimed expressly at otherwise unprotected words or symbols
6) Black v. Commonwealth of VA./Elliot & O’Mara v. Virginia (4th Cir.)
a) Facts: statute making it a crime to burn a cross on the property of another → is the statute constitutional? Elliot didn’t have permission, Black did.

b) can you say that cross-burning per se represents an intent to inflict bodily harm?

i) there is a general history associated with burning crosses

ii) but it would be difficult to sustain the statute w/o the intent to intimidate aspect – it would be overbroad

c) does “intent to intimidate” save the statute?

i) does the prime facie provision undo it if it does save the statute?

(1) this puts the burden of persuasion about the speech that is being protected on the defendant

d) the S.Ct. may say that the statute is overbroad b/c it is not limited to true threats – but if have 5 judges who agree w/RAV, it may be unconstitutional as being viewpoint-based

e) If the law was limited to cross-burnings intended to create fear of bodily harm? 

i) would Elliot’s conviction be upheld? It likely would be upheld (white neighbor puts burning cross in black neighbor’s yard)

ii) would Black’s? Likely not upheld. 
�yes??





