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INCORPORATION OF THE BILL OF RIGHTS

· The Bill of Rights (BOR) applies only directly to the FEDERAL GOV’T.

· But, S. Ct. (Warren Court) began incorporating the BOR into the DP clause of the 14th Amendment.

· This gave citizens the same protections against their states as they are afforded against the federal gov’t.

· Pre-Incorporation (OLD APPROACH) – BOR do not restrict state authority; only federal authority. (Barron v. Baltimore)
· Barron v. Mayor & City Council of Baltimore
· Facts:
· P sued city claiming violation of 5th amend takings clause because state of MD took his property/use of his wharf in Baltimore harbor.
· Held:
·  P didn’t  have a claim that 5th amendment protected him against takings by the state without compensation.
· Had the framers intended for BOR restrictions to apply to the states, they would have done so EXPRESSLY.
· 2 original approaches to incorporation: (more detail below)
1. Total Incorporation

2. Selective Incorporation

1. TOTAL INCORPORATION (Black)

· The original purpose of the 14th am was to incorporate all of the BOR.

· This minimizes judicial discretion in terms of which rights were imputed against the states

i. (i.e. – the court can’t “go shopping” for rights—picking and choosing rights to protect against state action)

· Criticism of this approach:
i. Total incorporation would unduly limit state autonomy in enforcing crim law instead of giving greater deference to the states, as the only parts of the BOR they have to comply with are those essential to the core of justice.

ii. Not all of the BOR are the same – 

1. Some were meant to protect the states and restrict the federal gov’t.

2. It doesn’t make sense to restrict the states W/R/T the amendments that were meant to protect state rights rather than citizen rights (this arg sometimes made W/R/T 2nd am)

2. SELECTIVE INCORPORATION (Cardozo & Frankfurter)

· There is no general rule that makes all amendments apply to the states as they do the federal gov’t
· Uses the “fundamental fairness measuring stick:”

i. The ONLY rights applicable to the states were those that were “principles of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental”

ii. This refers to the core provisions representing fundamental principles (i.e. DP) – (Palko v. Connecticut)
iii. If the 14th m absorbed some of the BOR, it was because liberty and justice would not exist without those rights

· A FEDERALISM argument exists here – restricting state autonomy is bad.

· When “shopping for rights” inside the BOR, the court may pick up substantive as well as procedural rights.

· The court has NEVER specifically said that ALL of the BOR apply to the states, but one by one, they have incorporated all BOR provisions EXCEPT:

· 2nd Am – right to bear arms

· 3rd Am – right not to have a soldier quartered in a person’s home

· 5th Am – right to grand jury indictment in criminal cases

· 7th Am – right to jury trial in criminal cases

· 8th Am – right against excessive fines

· But the other provisions of the 8th amendment (i.e. excessive bail) DO apply to the states)
· Any BOR provision that applies to the states applies with the same amount of force as it does to the federal gov’t.

POST-CIVIL WAR AMENDMENTS
· Background to Post-Civil War amendments:

· Dred Scott v. Sanford

· Facts:

· Involved constitutionality of Missouri compromise of 1820, which legislated that there would be no slavery in certain territories

· Dred Scott was slave in Missouri and moved to free state of IL.  Later, he was taken back and sold to someone else.

· Scott argued that when he was taken to IL he became free, and therefore couldn’t become a slave again when taken mack to MO.

· Held,

· Blacks not part of “people” of US, and not citizens of the US.  Since can’t be citizens, no diversity jurisdiction over the case, so no jurisdiction in fed ct.

· This part of MO compromise is unconstitutional because slavery is property and Congress can’t change the status of that property when owners move.
· This case is specifically overruled by the Citizenship/Naturalization clause of the 14th Amendment.

· Post Civil War Amendments

· 13th, 14th, 15th Am

· Gave national protection to range of individual rights – procedural and substantive

· 13th – Emancipated slaves

· 14th – Designed to erase any doubt that Congress had the power to provide for rights of freed men

· Constitutionalized the 1866 Civil Rights Act – ensuring that Congress has the power to pass the act and authority over matters of state legislation like the Black Codes.

· These were originally enacted to combat slavery and help emancipation efforts; older courts would not read anything more into them beyond this context.

· Section 1 of the 14th Amendment contains:

· Privileges & Immunities (P&I)

· Due Process (DP)
· Equal Protection (EP)
PRIVILEGES & IMMUNITIES
· “All persons born or naturalized in the US and subject to the jurisdiction thereof are citizens of the US and of the states wherein they reside.  No state shall make or enforce any law which shall abridge the privileges and immunities of the citizens of the U.S.”

· These are the BUNDLE of RIGHTS that a U.S. citizen has against the federal government (Slaughterhouse cases).

· It was not intended to protect citizens against the legislative power of their own states; therefore, it’s different than the rights implicated by Art IV, §2.
· Slaughterhouse cases (1873 – 5 yrs after 14th amend ratified) (5-4)
· Facts:

· LA granted monopoly to one slaughterhouse and forced others to close.

· Butchers sued, claiming deprivation of the right to exercise their trade under 13th and 14th amendments.

· The regulation of place and manner of slaughtering is exercise of STATE police power:

· Provides for health and comfort of citizens

· Purpose of 14th amendment was to complete the emancipation provided for in the 13th amendment, by authorizing Congress to recognize the rights of freed men. 

· HOWEVER: The 14th amendment’s language does not refer to slaves or the history giving rise to the amendment.

· Court argues that even though the 15th amend is the only one that specifically mentions blacks doesn’t mean that the other 2 don’t address the same concern.  Therefore, any fair and just construction of these 3 amendments must examine the purpose behind them and the evil they were designed to remedy.

· P&I clause: 
· Intended to protect citizen of a state against federal gov’t only, not the legislative power of his own state.

· Speaks to citizens of US, not citizens of states

· Art IV, § 2: P&I between states

· Cortfield v. Coryell

· Found some rights to be fundamental rights, belonging to citizens of all free governments.

· Includes protection of wanderers – States must allow citizens from other states to pursue interest that their own citizens can pursue.

· Court says that the bundle of rights in the 14th amendment is the bundle of rights given in Art IV, § 2 – these rights attach to citizens of the US, not the citizens of states.  

· The purpose of limiting the rights protected against the states by the P&I clause it to assist a return to normalcy after the civil war.

· Rights afforded to citizens of the US gov’t from the P&I Clause:

· Right to be a citizen of the US.

· Right to come to seat of gov’t and assert claims against that gov’t.

· Right to transact business with the gov’t

· Right to seek gov’t protection, share its offices, engage in administering its functions.

· Right of free acess to seaports

· Right to demand care and protection of the fed gov’t over life, liberty and property when on the high seas.

· Right to peaceably assemble and petition for redress of grievances

· Right to petition for the writ of HC

· Right to use the navigable waters of the US

· Rights secured by treaties w/ foreign nations

· Rights secured by 13, 15th amendments.

· These rights arise out of a relationship between a citizen and the national gov’t.

· States are not permitted to interfere with these rights.  

· Field Dissent:

· Takes view that P&I clause in Art IV has been carried over to the 14th amendment, so 14th am does confer protection to the butcher plaintiffs.

· Therefore, LA law is unconstitutional because it discriminates against some W/R/T the right to pursue lawful employment.

· This case exemplifies a deep division as to what bundle of rights the 14th amendment adopted and imposed on the states.

· Unlike the 13th and 15th amendments, the 14th am language is not anchored to slavery and freedom of blacks. 

· 14th am language was much more general; designed to overrule Barron, but no clear way to say that the language really meant one thing or the other.

· After the Slaughterhouse cases:

· Remaining question  - What is the 14th amendment supposed to do?

· It looks like the 14th amend was designed to do something more than deal with slavery – relates to the mistrust of the states going beyond just race or discrimination. 

· Conventional view used to be that this case erased the effect of the P&I Clause of the 14th amendment from the constitution, because it said that it only protected rights arising from the citizen/US relationship – and those rights were already protected elsewhere in the constitution.  So, the P&I clause didn’t add anything (superfluous).

· However, it is slightly resurrected, playing a small role in Saenz v. Roe.

· Saenz v. Roe

· CA imposed waiting pd to be eligible for welfare benefits to discourage ppl from piving there just for welfare, and to encourage ppl to stay.
· Right to travel:

· Art IV protects the rights of wanderers to travel within the US to different states, and have the same rights afforded to citizens of the different states.  This is a basic P&I.

· Held:

· CA law is unconstitutional; not constitutional to make ppl wait after they have established residency to get benefits.

· One of the P&I of national citizenship is the privilege to go from one state to another and to become a citizen of another state as soon as he resides there.

· A P&I of federal citizenship is top resettle, and states can only allow waiting periods on benefits if they are narrowly tailored to the interests of the states.

· Here, state’s interests were discouraging migrating ppl because they are poor – this is impermissible and inconsistent with idea of citizenship.

· Notable case, because it shows that P&I clause has a contemporary application – right of relocators coming from the citizenship clause of the 14th amendment.
DUE PROCESS & THE INCORPORATION CONTROVERSY
“nor shall any state deprive any person of life, liberty, or property, without DP of law”

· Application of the BOR to the states is the most important constitutional development in the 20th century.

· Battle between SELECTIVE and TOTAL incorporation:

· Majority of the court has never accepted the view that the 14th am DP clause incorporates all of the provisions of the BOR.

· Palko v. Connecticut

· Cardozo articulated SELECTIVE incorporation approach.

· Facts:

· State statute permitted state to take appeals in criminal cases. P convicted of 2nd degree murder, state appealed, case re-tried, and P convicted of 1st degree murder.

· P claimed that 5th amendment protected him against double jeopardy, and that 14th amendment applied the BOR to the states.

· Held,

· 14th amendment does NOT incorporate the protection from double-jeopardy.

· 14th amend doesn’t apply in this case because the kind of double jeopardy protection afforded by the state doesn’t violate the fundamental principles of liberty and justice  which lie at the base of all of our civil and political instutitions.

· If 14th amendment absorbed some of the BOR, it was because liberty and justice would not exist without it – like freedom of speech and thought, which are indispensable to nearly every other form of freedom.

· Adamson v. CA
· P claimed that his murder conviction violated the 14th amendment because the prosecution commented on his failure to take the stand at trial. 

· Ct said that it would have violated the 5th amendment in a federal proceeding, but the court refused to apply it to the states. 

· Black dissent:

· Took the “total incorporation” position

· Said that all of the BOR was meant to be incorporated by the 14th amendment.

· Purpose of 14th amendment was to overrule Barron.

· Thinks that majority is substituting its own concept of decency and fundamental justice, and that this allows S.Ct. too much discretion to expand and contract the constitutional standards.

· Frankfurter concurrence:

· Said that DP means DP, not BOR, and that it’s justices’ job to decide what that is.

· Approach emphasizes restraint: not a judicial activist; doesn’t want to impede the states.

· Themes predominating in Palko and Adamson:

· Questions of federalism

· Problems of objective v. subjective standards of judicial subjectivity

· Selective incorporation

· Defended on the grounds that the other position would unduly limit state autonomy in enforcing criminal law.
· Gave deference to the states.

· The only parts of the BOR that states must comport with are those essential to the core of justice.

· Total incorporation
· Said that the fundamental fairness/ordered liberty approach was too vague and left too much room for subjectivity.

· Total incorporation would curb judicial discretion by relying on the clearer standards of the specific guarantees of the BOR.
· First time the court effectively said that the BOR would be applied to the states was in the 1920s – Gitlow v. US.
· 1930s – Cardozo; Palko v. Connecitut - talk about what concepts are implicit in the concept of ordered liberty as a way to determine which rights are incorporated.
· 1950s and 1960s – Main push for incorporation under the Warren court; rush of incorporation cases.
· Current approach: Must look at what protections are fundamentally fair and necessary to ordered liberty in the context of the PRESENT system (rather than in any imagined system). (Duncan)

· Duncan v. Louisiana

· Facts:

· D convicted of misdemeanor; sought jury trial, but LA constitution only granted jury trials in cases where more severe punishments could be imposed, so his request was denied.

· D alleged that 6th and 14th amendments secure his right to a jury trial because he could have gotten a 2 year sentence.

· Court asks whether the 6th amendment guarantee is essential to fundamental fairness, and should therefore be applied to the states.

· Held,

· The 6th amendment right to a jury trial is fundamental to the American scheme of justice, and should be incorporated.

· This case shows that Black nearly wins the fight about what DP wins, because nearly the entire BOR is incorporated.

· But the methodology for the decision about what federal rights apply in state courts is what things / rights are fundamental to the American system of justice.

· Harlan dissent:

· He doesn’t think that the 14th amendment required national uniformity.

· Concerned about states’ rights

· Thinks that the process by which court incorporates some but not all amendments is illogical (“How did we get there?”)

· The aftermath: Almost TOTAL incorporation.

· Beginning in the early 1960s, Warren court began to apply most of the guarantees of the BOR to the states without saying so specifically that they were abandoning the fundamental fairness standard.

· Court achieved this by finding the BOR guarantees to be fundamental one-by-one, rather than incorporating them all at once.
· The court has NEVER specifically said that ALL of the BOR apply to the states, but one by one, they have incorporated all BOR provisions EXCEPT:

· 2nd Am – right to bear arms

· 3rd Am – right not to have a soldier quartered in a person’s home

· 5th Am – right to grand jury indictment in criminal cases

· 7th Am – right to jury trial in criminal cases

· 8th Am – right against excessive fines

· But the other provisions of the 8th amendment (i.e. excessive bail) DO apply to the states)
· Why are some amendments left out?

· 7th amendment is about private civil actions-doesn’t involve the states acting in an oppressive way, so not as much cocern.

· Any BOR provision that applies to the states applies with the same amount of force as it does to the federal gov’t.

· Important to note:

· Not all BOR provisions are alike.

· Some were not designed to just limit federal power, but with respect to matters of concern to the state. 

· I.e. the Establishment clause in 1st am – To say that it applied to the states because it’s incorporated by the 14th amendment is OK if the purpose of the amendment is to keep all levels of government from establishing/supporting a particular faith.

· BUT the framers had a dual concern – they didn’t want a national religion, but also didn’t want Congress to mess with state established religions.  So if the clause was meant to protect state freedom to establish religion, then incorporating the establishment clause into the 14th amendment would be inconsistent with that purpose.

· So when courts say that BOR should apply entirely to the states, there may be some injustices done to the language of the BOR. 

· That makes Black’s view less attractive.

LEVELS OF SCRUTINY

· Whenever S.Ct. deals with individual liberties /civil rights, the outcome of the case depends on the level of scrutiny used.
· 3 basic levels of scrutiny:

1. RATIONAL BASIS

· A law is upheld if it is RATIONALLY RELATED to aLEGITIMATE govt purpose. 

· The court DOES NOT look at the govt’s actual purpose

· As long as there is some conceivable purpose for the law, that’s enough.

· The means chosen must just be reasonable towards the end.

· The govt’s purpose is legitimate if it serves the public interest or public good.

· VERY DEFERENTIAL - the govt usually wins under this level of scrutiny.

· The challenger of the law has the burden of proof here; must show that:

· There’s no conceivable legit purpose, OR

· The law is not rationally related to the legit purpose

2. INTERMEDIATE SCRUTINY
· A law is upheld if it is SUBSTANTIALLY RELATED to an IMPORTANT govt purpose.
· The court ONLY looks to the govt’s ACTUAL objective; not just any conceivable one.
· The means chosen has to be substantially related to the chosen end.
· The means does not have to be the least restrictive alternative, but is does have to be somewhat narrowly tailored.
· Govt has burden of proof here.
3. STRICT SCRUTINY
· A law is upheld if it is NECESSARY to achieve a COMPELLING purpose.

· It has to be vital and COMPELLING.
· The means chosen must be NECESSARY to obtain the objective.
· The gov’t has the burden of proof here. 
· In order to prove that the means are necessary, it has to show that no less discriminatory alternative can be used.
· Most exacting level of scrutiny.
· Govt usually uses under this standard.
SUBSTANTIVE DUE PROCESS

“nor shall any state deprive any person of life, liberty, or property, without DP of law”
· Substantive DP:

· Definition: Whether the gov’t has an adequate reason for taking away a person’s life, liberty or property

· Generally, where law limits the liberty of ALL persons to engage in some activity, it is a DP question.

· If the law treats similarly situated persons differently, its an EP problem (see below)

· Applicable standards of review:

· Substantive DP rights are generally either subject to strict scrutiny or minimal rationality.

· FUNDAMENTAL rights are ALWAYS subject to strict scrutiny. These include:

· Right to travel

· Individuals have a right to travel from state to state, encompassing the right to:

· Leave and enter another state, AND

· Be treated equally if they become permanent residents of the state (Saenz v. Roe)

· When a state imposes durational residency requirements on incoming residents, the law must pass strict scrutiny.  Other right to travel cases may not be subject to the same level of scrutiny, however.

· Privacy rights

· Voting rights

· All 1st Amendment rights

· All other DP rights subject to minimal rationality review, including:

· Business and labor relations

· Taxation

· Lifestyle (there is no recognized right to lead a certain lifestyle)

· Zoning

· Punitive damages (arguably)

· Economic liberties

· Fundamental rights under DP and EP: [Make sure I understand this! (?)]
· There are cases that seem to blend the fundamental rights inquiry (Zablocki) in DP and EP.

· You can’t escape from the problem of EP fundamental rights cases and “pure” fundamental rights cases.

· The problem of which rights are fundamental are the same for DP and EP.

· The Rise, Decline, and Revival of Substantive DP
· 1905 decision in Lochner struck down the NY max hours law, and symbolizes te rise of substantive DP as a protection of economic and property rights.

· 30 years after that decision, Court engaged in “Lochnerizing”: scrutinizing economic regulations with care and frequently striking them down.

· This way of thinking about economic rights has lost favor since 1930s.

· Today, the use of substantive DP to assure special protection of economic property rights is discredited.

· HOWEVER, substantive DP has flourished as a haven for fundamental values other than economic ones.

· The economic rights cases bear directly on the judicial function in the protection of those individual liberties that receive greater attention from the modern court.

SUBSTANTIVE DP and ECONOMIC REGULATION – The Rise and Fall of Judicial Intervention
THE LOCHNER ERA – JUDICIAL INTERVENTION & ECONOMIC REGULATION

· During the Lochner Era, the Court constricted the state police power and aggressively safeguarded individual rights by applying strict scrutiny.
· Lochner v. NY

· Facts:

· NY law prohibited the employment of bakery EEs for more than 10 hrs/day or 60 hrs/wk

· L convicted of permitting an EE to exceed hourly work limits.

· Held,

· The law interferes with the right of K between EEr and EE.  

· The general right to K is part of the individual liberties protected by the 14th am DP clause.

· There is something about the inadequacy of the substantive justifications for the law that make it unconstitutional under DP.
· Court elevated the idea of freedom of K to a constitutional principle

· Legislature can’t limit the freedom of K; can’t say that there are some places your bargain may not go; can’t set limits on the terms of the bargain.

· Court invokes the idea that the law has to have a real and substantial relation to the public health.

· Court is suspicious that this is really a health law; thinks it’s a labor law.

· Other examples of Lochner era judicial scrutiny of Economic Regulations:
· (Several hundred economic state laws are invalidated during this 20 year pd.  Regulation of prices (outside the realm of monopoly), labor relations, and conditions for entry were especially vulnerable.
· Maximum Hours

· Muller v. Oregon

· Sustained an Oregon law that limited number of hours women could work in a factory or laundry

· Court thought it obvious that a woman’s physical structure placed her at a disadvantage in the struggle for subsistence, and as healthy mothers are essential to child-bearing, women’s physical well-being becomes the object of public interest.

· Bunting v. Oregon

· Divided court upheld a law establishing a max work day for men and women, but permitted a higher overtime wage rate.

· Right to Organize Unions

· Coppage v. KS

· Law that prohibited employers from requiring that employees agree as a condition of employment not to join labor organization was held to violate DP.

· Adair v. US

· Used 5th Amendment DP to bar “yellow dog” Ks on interstate RRs.

· Harlan stated that the right of a person to sell his labor on the terms he deems proper is the same as the right of the purchaser of labor to prescribe consitions.

· Minimum Wages

· Adkins v. Children’s Hospital ( Overruled by West Coast Hotel v. Parish
· Court held DC law prescribing min wages for women violated DP.
· Wages were different from hours because women were now equal to men (post 19th am), and there was no reason to disturb the relationship between legal equals and their employers.

· Restrictions on business entry and other economic regulations

· New State Ice Co. v. Liebman

· Invalidated an OK law that treated manufacture of ice like a public utility and required certification as prerequisite to entry of the business.
DECLINE of LOCHNER
· The doctrines of the Lochner era impeded legislative attempts to deal with the problem of due process.

· Restrictions limited both the state and federal governments.

· Critique of Lochner - in the name of liberty of K, Lochner era unreasonably restricted the police power of states.

· Court begins to lighten up on economic legislation, and not strike it down when there is legit public interest. (Nebbia v. NY)
· A state is free to adopt whatever economic policy may reasonably be deemed to promote public welfare, and to enforce that policy by legislation adapted to its purpose. (Nebbia v. NY)
· If the law passed seems to have a rational relation to a proper legislative purpose and are neither arbitrary nor discriminatory, the requirement of DP is satisfied. (Nebbia v. NY)

· Nebbia v. NY (1934)
· Facts:

· NY legislature established a milk control board with power to fix min and max retail prices to be charged by stores to consumers.

· The prices were regulated at the retail level, because the retailers were setting the prices so lot that the farmers were not profiting.  

· Nebbia convicted of selling milk below the minimum price.

· Held,

· Court upholds the law, because a state can regulate prices whenever it would achieve a public good, whether there was a monopoly problem or not.

· Court says that once they see that there is a public good, and that there is some conceivable relationship between the state’s action and the good, then the inquiry is done.

· Courts are not authorized or competent to deal with close scrutiny of relationship between legislative means chosen and legislative ends assigned.

· (This is VERY different from Lochner.)
· Dissent:

· Looks at the problem by saying the it makes milk consumers pay more because farmers are having economic trouble; seems like economics redistribution argument.

· Court now willing to uphold min wage laws.  (West Coast Hotel v. Parrish)

· West Coast Hotel v. Parrish

· Overrules Adkins

· Held,

· Court upholds minimum wage laws.

· If there is an inequality of bargaining power that permits employers to exploit circumstances of employees, then the legislature can respond.

· Here, constriction on the police power disappears.

MODERN APROACH TO ECONOMIC REGULATION
· Current approach to economic regulation repudiates the Lochner Era.

· During the Lochner Era, the Court constricted the state police power and aggressively safeguarded individual rights by applying strict scrutiny.

· Lochner elevated the freedom of K to a fundamental constitutional principle.

· But—this era now symbolizes overreaching judicial activism.

· Only minimal protection of economic liberty is provided by the Constitution.

· Most modern courts hold that:

· States are free to adopt whatever economic policy may reasonably be deemed to promote public welfare, and to enforce that policy by legislation adapted to its purpose.  

· If the law passed seems to have a reasonable relation to a proper legislative purpose, and it is neither arbitrary nor discriminatory, the requirement of DP is satisfied.

· The use of property and entering into Ks shall be free of gov’t interference, but neither of these rights are absolute.  
· The guarantee of DP demands ONLY that the law not be unreasonable, arbitrary or capricious, and that the means selected have a REAL and SUBSTANTIAL relation to the objective sought to be obtained.

· It is permissible to have labor laws designed to redress inequalities in bargaining power between legal equals. (West Coast Hotels)

· This is a shift to a more relaxed standard of review than Lochner.

· When the problem is about whether the regulatory means of a law are properly related to the gov't purpose, the existence of facts supporting the legislative judgment (and therefore the constitutionality of the law) are presumed.  (Carolene Products).

· Judges just can't say that the legislators made a mistake and that the law passed costs greater than any benefits it provides, and thus its not in the public interest.  To permit this would be allow judges to re-legislate, which they are neither competent nor empowered to do.  

· To overcome the presumption, one must show that no rational legislator could believe the law to be in the public interest.

· This is a very difficult burden to overcome.
· US v. Carolene Products

· Court rejected DP challenge to a federal prohibition on the interstate shipment of filled milk.

· Court said that the existence of facts supporting the legislative judgment are presumed.
· However, Carolene Products Fn 4 suggests that greater judicial scrutiny may be appropriate in the following situations

· When legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first 10 amendments, (if it looks like it violates the BOR), then a court shouldn’t presume its constitutionality

· Lack of political input:

· Generally, democracy can be trusted, and so either democratic processes will produce laws in the public interest, and if not, there will be agitation, speech, elections, and the laws will be reversed

· However, if the legislature restricts democratic processes, judges may have to take a more active role in making sure democracy works.

· When there is a corrupted majority or majority tyranny

· “discrete and insular minorities”: laws might be directed against groups that are perpetual outsiders, so even though in theory they are w/in the political process, they are really outside it b/c no one will do business with them.  They are systematically oppressed & there is prejudice against them.  (this is impt for EP)

· To be constitutional, the law doesn’t have to be in every respect logically consistent w/its aims.  Its enough that there is an evil that must be corrected, and that the legislature thought that the law was a rational way to correct it.  (Lee Optical).

· The legit ends of the gov't (reasons behind the law) must serve some public good or public interest.
· The court attributes the purpose of the statute from its means; does not look for evidence of the court’s actual purpose when deciding whether it is constitutional. (Lee Optical).
· Williamson v. Lee Optical

· Facts:

· OK law made it unlawful for any person not a licensed optometrist or opthamologist to fit lenses to a fact without a written prescription.

· Possible legit reason for this - may be trying to rectify some health/safety problem.

· Possible illegit reason for this – anticompetitive purpose (unconstitutional – no public good or interest) 
· Held:

· The law does not have to be in every respect consistent with its aims to be constitutional; its enough that there is an evil that must be corrected, and that the legislature thought this law was a rational way to do it.

· Court doesn’t look at the possibility that the law is anti-competitive.

· Example of minimum rationality review – must have some rational connection between the chosen means and the state’s legitimate ends, which must serve some public good or interest.

· This holding is Anti-Lochner – If the Lochner era court had suspected that this was anti-competitive legislation, they would scrutinize the means that were used o get to the ends.

· NOTE – This court rejected an EP as well as DP challenge to OK scheme for regulation of opticians.

· Economic rights cases often involved laws concerning

· Minimum wage laws

· Minimum/maximum working hours laws

· Consumer protection laws

· Union laws

· Price regulations

· Restrictions on business entry

· The Court has not invalidated an economic regulation on DP grounds since 1937.  
· The closest it has come is regulating the amount of punitive damages that can be awarded. (BMW v. Gore)
· BMW v. Gore 

· Court said that this punitive damages award was excessive and implicated procedural DP.

· Court indicated concerns about:
· Procedural DP

· Degree of reprehensibility

· Concern about relationship between punitive damages to actual damages

· Concern about relationship between laws of other states and the notice problem.
RIGHT OF PRIVACY
· Privacy is a fundamental right protected under SDP (liberty); therefore the regulation of it is almost always subject to SS (except abortion & sodomy)
· The SC has found that the following rights fall under the general fundamental right to privacy
· Right to procreate (Skinner)

· Right to purchase and use contraceptives (Griswold)

· Right to terminate a pregnancy (Roe)

· Right to Marry (Loving)

· Note: if any of these rights are applied unequally among classes, an EP argument might also work

· The right to procreate (Skinner v. Oklahoma – sterilization laws)

· This is fundament to the very existence and survival of mankind.  

· If the gov't does want to impede this right, it must pass SS test.
· Skinner v. OK (1942)
· Facts:

· OK had a Habitual Criminal Sterilization Act that provided for compulsory sterilizations after 3 convictions for crime involving moral turpitude, but excluded things like embezzlement.

· Theory was bad genetic seeds (sounds like eugenics)

· Held,

· Invalidated the OK sterilization term on strict scrutiny EP grounds.

· Law implicated a fundamental right – Marriage and procreation are fundamental to the very existence of the race.

· Therefore, strict scrutiny applied and law invalidated.

· Court didn’t say that there could be no sterilization at all; just that the way they separated criminals didn’t meet the strict scrutiny test.

· In EP terms, if this were just a sentencing differential, it would be analyzed under a low level of scrutiny because no suspect class or fundamental right would be implicated.
· The right to purchase and use contraceptives (Griswold v. Connecticut) 

· This is a fundamental right b/c it involves the intimate and sacred relationship between husband and wife.  Any regulation of this right must pass SS.
· Griswold v. Connecticut

· Facts,

· Exec Dir of Planned Parenthood and a licensed physician and professor were criminally punished because they gave information, instruction, and medical advice to married persons as a means of preventing conception.

· Challenge to 2 Connecticut provisions - 


· Any person who uses drug or instrument for purpose of preventing contraception shall be subject to crim penalties.
· Any person who assists another to commit any offense may be prosecuted as if he were the principle offender.

· Held (Douglas),

· Talks about BOR penumbras as the source of privacy because it wants to pull away from Lochner. (by Roe v. Wade, penumbra reference is gone)
· There are various guarantees that create zones of privacy:

· Right of association in 1st amendment

· Prohibition against quartering of soldiers in peace time in 3rd amendment

· Right against unreasonable search and seizure in 4th amendment

· Right against self incrimination creates a zone of privacy which the gov't may not force the individual to surrender in 5th amendment

· 9th amendment protects rights of people not specifically enumerated in the constitution from being unrecognized.

· Law operates directly on  an intimate relation of husband and wife, and physician’s role in one aspect of that relation.
· Dissent (Black)

· No general right of privacy

· Only specific right of privacy are those indicated in certain BOR.
· Concurrence (Goldberg, Black, Warren)

· The concept of liberty protects fundamental personal rights, beyond the specific enumeration of the BOR.

· Liberty encompasses the right of marital privacy.

· This is supported by 9th amendment.
· There were 2 possible approaches in Griswold to how courts should think about interests protected by DPC

· Penumbral privacy approach (Douglas)

· The BOR has zones of privacy.  Judges may fill in these zones with their reasoned judgments.  (Baird, Roe, and Casey are along these lines)

· Dignitary Interests Constrained by Traditional Regulation (Harlan)

· Those interests that have been historically regulated by states or other countries may remain to be regulated.  Though states may offend the requirements of liberty sometimes, the court should be extremely reluctant to strike down state action if states have historically acted in this manner.

· Laws cannot ban the distribution of contraceptives. (Eisenstadt v. Baird)

· The distinction between the married and the unmarried is an unconstitutional distinction. (Eisenstadt v. Baird)

· Eisenstadt v. Baird
· Overturned conviction under a law banning use of contraceptives on EP challenge.

· However, court avoided decision of Q of whether fundamental right recognized in Griswold extened beyond use to distribution and beyond married couples to non-married couples.
· IMPORTANT: The distinction between the married and the unmarried is an unconstitutional distinction.

· Applying EP, distinction between married and unmarried is not suspicious classification, but SS still applies because the discrimination has to do with the distribution of a fundamental constitutional right.

· SC said that the right of privacy is the right of the individual (married or single) to be free from unwarranted gov't intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child. [but this case was decided on EP grounds].  
· This broadened Griswold, which arguably could have been read to only protect married persons.

· States cannot prohibit sales or distribution of contraceptives to minors under 16 who do not have approval from a licensed physician (Carey v. Populations Services Int’l)
· Carey v. Populations Services Int’l
· Post-Roe case

· Held, 

· Struck down NY prohibition on sale or distribution of contraceptives to minors under 16.

· Standard of review – 

· SS required for restrictions on constitutionally protected right of decision in matters of childbearing.
· When state burdens a fundamental right, its attempt to justify that burden as rational means for accomplishment for some state policy requires more than bare assertion that the burden is connected to that policy.

· [Decided on EP or DP grounds(?)]

· Concur (White)

· State did not demonstrate that the prohibition against distribution to minors contributes to the deterrent purposes of the state.

· Concur (Stevens)

· Irrationality of means employed; states shouldn’t be able to discourage underage sex by subjecting minors to increased risks of pregnancy and sexually transmitted disease.
THE RIGHT TO TERMINATE A PREGNANCY
· There is a right of personal privacy which is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy. (Roe v. Wade)
· However, this right is NOT ABSOLUTE.  The state has a competing interest in the potential life of the fetus as well as in the health/safety of the mother.

· The state’s interest in the potential life of the fetus is not recognized until the point of viability [when it can survive outside the mother’s womb]
· After viability, the state may prohibit abortions unless they will save a women’s life or save her from some grave danger.
· The state’s interest in the health/safety of the mother is not recognized until the end of the 1st trimester.
· Roe v. Wade

· Held (Blackmun),

· Fetus is not a “person” within language of 14th amendment.

· Recognizes a right of personal privacy which is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy. 

· BUT it’s not absolute – state has compelling interest in potential life of fetus and health and safety of Mom.

· Roots the privacy interest it protects in the liberty clause of the 14th amendment.

· Court applies SS in invalidating the TX law under DP.

· Created the following trimester approach:

· 1st trimester – No state interest, even women’s health,  is strong enough to regulate abortion (except to require licensed health professional to do the procedure.

· 2nd trimester – State could regulate in the interest of a woman’s health, but regulation has to be narrowly tailored to this interest.

· Viability – Not defined in terms of numbers or weeks, just moment a fetus could survive outside the mother – this is time at which state can prohibit abortions.
· Dissent (White, Rehnquist)

· There is nothing in Constitution that supports this jmt.

· Court fashions new constitutional right for pregnant moms and invests that right with enough substance to override most state abortion laws.

· Dissent (Rehnquist)

· Right of privacy should not be involved in this case; abortion is not private.

· Should use rational basis standard, and under this standard, court’s sweeping invalidation on any restrictions during first trimester are invalid.

· Note on Roe and sex equality:

· Carolene Products FN 4, justifying special protection for discrete and insular minorities that don’t receive adequate consideration in the political process

· Since the consequences of unwanted pregnancy fall entirely on women, couldn’t this justify special judicial solitude to protect pregnant women from restrictive abortion laws?

· Contrary view: women are neither discrete, insular, or minority, and they have the voting power to vindicate their own interests.  
· Also, men and women are not similarly situated with respect to the purpose of this law (as with Michael M)
· Maybe this should only apply to those interests which, as compared with the interests to which they have been subordinated, constitute minorities unusually incapable of protecting themselves.  And, if compared w/men, women may constitute a minority, but compared w/unborn, they don’t.
· Doe v. Bolton

· Companion case to Roe v. Wade.

· Facts:

· GA law made noncriminal an abortion performed by licensed physician when, based on best clinical jmt, an abortion was necessary because continued pregnancy would endanger life/health of mom or fetus would be born with defect, or if pregnancy resulted from rape.

· Held,

· Upheld best clinical jmt provision.

· Struck requirement that abortion be performed in accredited hospital on EP grounds.

· No need for prior approval for abortion by hospital staff abortion committee.
· RELATED ISSUES AFTER ROE:
· FUNDING / RESTRICTIONS 
· States can favor childbirth over abortion. (Maher v. Roe)
· States CAN grant medical benefits for childbirth but deny them for nontheraputic, medically unnecessary abortions without violating the Constitution (Maher v. Roe)
· State is free to use its resources to encourage childbirth.
· Women have the right to chose an abortion, but no right or entitlement to state funds to carry out that right. (Same as saying that you have right to own a gun, but state doesn’t have to buy it for you.)

· State can do what they want with their budget.  Federal gov’t can decide to only reimburse the states for paying for pregnancies that involve rape, incest, or life-saving terminations. (Harris v. McRae) [Is this correct(?)]

· Public employees can be restricted from performing abortions within the scope of their employment.  (Webster v. Reproductive Health Services)

· Note: however, its unclear if the state was the sole supplier of the abortion service, whether the result might be different
· HEALTH REGULATION

· State cannot require that all 2nd trimester regulations have to be performed in hospitals. (Akron v. Akron Center for Reproductive Health)

· Akron v. Akron Center for Reproductive Health
· Facts:

· Law said that all 2nd trimester abortions had to be performed in hospital, arguing that these are more complicated and necessary for women’s health, and 2nd semester has possibility of viability that state can protect.

· Held,

· Does not pass SS because not narrowly tailored to interest in maternal health.

· The law encompasses fetuses that have not reached viability.

· State made abortions more expensive and less convenient – undue burden placed.
· CONSENT & NOTICE

· Patient Consent 

· States may insist on patient consent because of ordinary medical norms.

· Imposing waiting periods while providing info about options was held (post-Roe, pre-Casey, to be unconstitutional because it was done in first trimester. (Akron)

· Spousal Consent

· State can’t prevent a woman from having an abortion without spouse’s consent (Planned Parenthood v. Danforth)

· Law authorizes the one who bears the physicality of the pregnancy to have the last word.

· Parental Consent (unmarried minors)
· States ordinarily can require consent of a parent before intrusive medical treatment of unmarried minor.
· Why does this rule give way when unmarried minor seeks to terminate a pregnancy? 
· Rule is that if state insists on notice to parents, the constitution requires a juridical bypass structure.
· A minor who doesn’t want to notify her parent about her abortion can go before a judge, who determines if she is mature enough to make her own decision, or whether it is in her best interest to terminate, and can give order allowing it.
· Here, the privacy right has more to do with informational privacy than behavioral choices.
· This is a constitutionally mandated exception to the right of parents to rear their kids as they wish.
STANDARD CHANGES – UNDUE BURDENS

· State can regulate pre-viability as long as it does not create an “undue burden” on the right to terminate a pregnancy.  (Planned Parenthood v. Casey)
· Ct resolved the tension between the competing interests of the mother and the state by using the “undue burden test”.  There is a distinction between pre-viability and post viability.  

· Pre-viability rules 

· Before viability, a state may NOT PROHIBIT abortions, but it may adopt regulations protecting the health and life of the mother, as long as the regulation doesn’t impose an undue burden/substantial obstacle to the woman’s right to have an abortion.

· The means chosen by the state to advance its interest in potential life must be calculated to inform the woman’s free choice, not to hinder it.

· Thus, the state’s purpose DOES NOT HAVE TO BE COMPELLING, and the means don’t have to be narrowly tailored.  

· The burden of persuasion is on the party attacking the regulation to show it imposes a substantial obstacle

· The ct has found that the following DO NOT constitute an undue burden

· Abortions must be performed by licensed physicians

· Physicians who provide the woman with truthful information about the nature and risks of the procedure

· Requirement that the woman wait 24 hours before giving her informed consent in having the abortion

· This might be an extra layer of cost to the woman, but its not an obstacle towards her getting an abortion.

· Requirement that minors obtain parent’s consent [1 or both], as long as there is a “bypass procedure” whereby the minor can obtain the abortion w/out her parent’s consent by obtaining the consent of the judge.  The judge must find that

· The minor is sufficiently mature to make her own decision

· If she is not sufficiently mature, having an abortion w/out her parent’s consent is in her best interest.  

· The following constitute an undue burden

· Spousal consent and notification laws are unconstitutional.  This is a woman’s right, and a husband may not have absolute veto power.

· The refusal of gov't to fund or provide facilities for abortions

· This is so even if the gov't funds or provide facilities for childbirth.  This is b/c under Roe, the state has an interest in potential life, and thus may encourage childbirth.

· Additionally, public employees can be restricted from performing abortions within the scope of their employment.  (Webster v. Reproductive Health Services)

· Note: however, its unclear if the state was the sole supplier of the abortion service, whether the result might be different

· Post-viability rules

· The gov't MAY PROHIBIT abortions, except where necessary to protect mother’s life or health.

· The issue of whether the fetus is viable is a physician’s judgment, not the legislature’s judgment, and a state can't unduly interfere with that judgment.  
· Spousal Notice in Casey
· Husband has interest in the life of his child – this is a legit state interest.

· HOWEVER, provision is unconstitutional.

· Despite exceptions in the notice requirement for women who say that H is not father or that she fears violence from him, this provision places an UNDUE BURDEN on women.

· For instance, women who don’t fall under the exception but still don’t want to tell husband, women that don’t fear violence, but fear tension, pressure, and conflict, etc.

· It doesn’t matter how many women fit under these circumstances; the point is that it is a substantial obstacle and undue burden for those who do.

· Informed consent and 24 hour waiting periods in Casey
· This is NOT unconstitutional.

· Despite possibility of poor women having a hard time with the 24 hour waiting period, court doesn’t see this as substantial obstacles.

· Partial Birth Abortions (Stenberg v. Carhart)

· A state may NOT completely ban PBAs, b/c this would be an undue burden on a woman’s right to choose the pre-viability abortion.

· The state MAY bar one type of PBA if 

· there are other adequate, safe methods of abortion available, AND

· the law provides an exception for those instances when the procedure is necessary to preserve the life or health of the mother

· PBAs include

· Induced labor

· Intra-uterine injection of toxic materials

· Dilation and evacuation

· Dilation and extraction (D & X)

· Congress enacted the Federal Partial Birth Abortion Ban Act of 2003, which criminalizes partial birth abortions, EXCEPT when needed to save the life of the patient

· This act only applies to D & X procedures

· The physician’s act is criminalized, not the patient’s act

· A civil action is possible against the physician by the married father, or by both parents (if the patient is a minor)

THE RIGHT TO MARRY
· Loving v. Virginia: the right to marry is a fundamental civil right

· Most state regulation of marriage is subject to Strict Scrutiny (SS), EXCEPT: (Zablocki v. Redhail)

· If the regulation is reasonable and does not significantly interfere w/the decision to enter into marriage, it need only have an important gov't interest, and be narrowly tailored to that interest.  

· If the restriction is one of the 4 traditional restrictions on marriage, in which case we DON’T KNOW if the SC would apply SS: 

· Age requirements

· Monogamy

· Consanguinity

· Same-Sex

· Zablocki v. Redhail

· Facts:

· Held,

· The Controversy Over Same-Sex Marriage

· If marriage is recognized as fundamental liberty in its own right, or as a part of the right to privacy from gov't intrusion, then it might be appropriate to give laws that ban same sex marriage a closer look.  It may violate a person’s DP right to restrict his ability to marry only those of the opposite sex.

· Civil unions are one possible solution, but there are 2 problems with this:

· Whether a civil union valid in one state would be recognized in another state, AND

· Civil unions do not receive the same benefits as marriage, especially under federal law.  

· Some justify this prohibition with a slippery-slope argument – if this traditional prohibition fails, then the others will soon follow.

· Prisoner’s have the right to marry, and it can't be conditioned any more strictly than anyone else’s right to marry.  (Turner v. Safley)

· Right to keep extended family together

· The state cannot promulgate legislation that restricts family relationships.  Though there is a strong tradition of extended family life, there is no tradition of the legal regulation of extension of family.  Family cannot be restricted to a certain definition.  While the state’s interests might be legitimate, the means are not tight enough.  (Moore v. East Cleveland)

· But, in order to be considered a family, all must be related.  SC said there is no traditional right to live with people who are not your family members.  (Belle Terre v. Boraas).

· Right to control the upbringing of one’s children

· Parents have a right to direct and control the upbringing of their children.  This includes:

· Who cares for the children

· What education the children receives

· What relatives are allowed visitation rights, etc (Troxel v. Granville)

· The state may inject itself into this private family realm if the parent is not adequately caring for his child.  

· Right to engage in private consensual homosexual activity

· The SC has NEVER said that the right to engage in certain sexual acts is fundamental.  But, it did strike down anti-sodomy laws applied to consenting adult members of the same sex in Lawrence v. Texas.  

· Moral disapproval, by itself, is insufficient to validate a statute under DPC rational basis review.

· Lawrence v. Texas

· Facts:

· Held,

· Right to refuse medical treatment

· competent adults have the right to refuse medical care, even if its necessary to save their lives

· this has never expressly been ruled a fundamental right, though

· However, the state may require clear and convincing evidence that the patient does not want to continue treatment before that is ordered.  The state can prevent family members from terminating treatment. (Cruzan v. Director, Missouri Dept. of Health)

· There is NOT a right to physician-assisted suicide

· Washington v. Glucksburg: there are longstanding state policies against aiding & abetting suicide that must be upheld 
· Standard of review in privacy cases:

· If the right being asserted falls under right of privacy, then what is the standard of review?

· Between Roe (1973) – Casey (1992), standard would be strict scrutiny.

· There is no simple answer now.

· Casey reaffirms the core of Roe, saying that prohibitions on abortion pro-viability are unconstitutional.  So, it reaffirms an outcome.

· Casey permits regulations, based on standard of undue burdens.  (It’s own standard of review.)

· So what about other non-abortion issues of privacy – What standard of review?

· Lawrence muddied the waters.

· Lawrence doesn’t reiterate strict scrutiny.

· Hard to ID the standard of review in this case.

· This case not framed in standard of review terms.

· Court said that there can be ethical/moral state concerns, but they were not weighty enough to impose criminal law on people’s sexual privacy in this case.

· No discussion of narrow tailoring.

· Framed in terms of degree of intrusion on privacy, and state’s justification for that intrusion.

· Sexual intimacy is part of right to privacy, but no explicit standard of review. 

· So, it’s hard to know what standard is for other privacy cases. – We just don’t know.

· Can’t leap to conclusion that it is a new balancing test.

EQUAL PROTECTION

“nor deny to any person within its jurisdiction the equal protection of laws”

· EP focused on classifications, whereas DP is focused on regulatory means.

· The EP clause of the 14th amendment only applies to state and local gov't.  EP ideals are applied to the federal gov't through the DP clause of the 5th amendment.

· When a law is invalidated on EP grounds, it doesn’t mean that the conduct may not be regulated at all.  
· It means that the particular method for governing the conduct was too discriminatory, and the legislation must be redrawn to have a broader impact.  This is an effective practical guaranty against arbitrary and unreasonable gov't.  

· When a law is invalidated on DP grounds, the ct is saying that the gov't cannot make certain conduct illegal.  

· 4 analytical steps of EP:
1. What is the classification being made?

2. Is the classification discriminatory?

3. What level of scrutiny should be applied?
4. Is the regime constitutional under that level of scrutiny (application)?
CLASSIFICATIONS
1.  WHAT IS THE CLASSIFICATION BEING MADE?
· SUSPECT CLASSIFICATIONS
· Racial Classifications [based on race or national origin] (Korematsu)

· All legal restrictions which curtail the civil rights of a single racial group are immediately suspect and deserve the most pressing/rigid scrutiny (Korematsu- gov't survived SS in this case, though)
· Korematsu v. US

· Facts:

· During WW2, military commanders put Japanese Americans in camps, gave them curfews, and excluded them from the West Coast.

· Held,

· Racial classifications are suspect, and should get strict scrutiny.

· (BUT – didn’t rigidly apply strict scrutiny)

· NOTE – This case is seminal case standing for proposition that racial classifications are inherently suspect, and subject to strict scrutiny; however, SS was not applied rigorously here and that’s why gov’t still won.

· If we were looking for a way to limit this holding:

· Its not a strict scrutiny case b/c the court didn’t require from the gov't statistics showing that these people were at risk

· Could say that it’s a case that took place during wartime, and limited to a geographical/physical proximity

· Could say it’s a decision made by military authority, and maybe its entitled to some type of deference.  
· AFFIRMATIVE ACTION
· Gov't action that favors racial minorities is said to be analyzed in the same manner as gov't action that disfavors minorities (SS): However, the Ct has never been as strict with their scrutiny as they say they are.

· Where there has been past discrimination by the gov't, it has a compelling interest in remedying it.  The gov't may use a race-conscious remedy that is narrowly tailored to eliminate the effects of the discrimination w/out violating EP.

· Even where the gov't did not engage in past discrimination, it may still employ AA as long as the remedy is narrowly tailored to its compelling interest in ending the discrimination.  

· There must be a compelling interest, and the means used must be narrowly tailored to achieving that interests

· However, the ct has RARELY used the SS in a traditional sense.  Instead, AA review must be thought of as a continuum: the judges name their supposed standard of review, yet apply it in a way that is consistent with their own attitudes.

· Affirmative Action in Public Employment and Contracting

· The only real compelling interest for employment AA programs is remedying past discrimination. (not diversity)

· In order to justify AA in employment as a means of remedying past discrimination, there must be

· Findings made by a competent body that past discrimination actually occurred

· A narrowly tailored program

· A showing that race-neutral alternatives have been tried, and have failed.  Racial distinctions should be a last resort.

· After Adarand, the fed gov't came out with Regulation on the Compelling Federal Interest, a generic overreaching compelling interest finding for the fed gov't, as it was trying to document the cases of prior discrimination in various industries.  Businesses can use this to show their need for implementing AA programs – however no business is presumed disadvantaged merely b/c it is minority-owned.
· Adarand Constructors v. Pena (1995)
· Facts:

· Policy @ issue - If you hire minority firm for a K, get a bonus from the gov’t.

· Held,

· No decision on facts of the case; S.Ct. stated the law and remanded.

· Strict Scrutiny is appropriate in this case; review should be searching; strict in theory but not necessarily fatal in fact.

· Rules don’t change whether minorities are favored or disfavored.

· The same rules apply for federal gov’t as for state and local gov’t.

· This case overrules Metro Broadcasting.

· Compelling interests are NOT:

· Having minority teacher role models for minority students (Wygant)
· Wygant v. Jackson Bd. Of Ed

· Facts:

· Teacher lay-offs and minority hiring program.

· Don’t use pure seniority system for layoffs; kept minorities with less experience in order to preserve the rational makeup of the traching force.

· Held,

· This practice was unconstitutional (but no majority opinion).

· Purpose of having role models that are minorities for students is rejected as a compelling interest.

· Several justices note that it is one thing to use race in a hiring program where burden on white job applicants is diffuse, but not the same when there are identifiable white teachers bearing burden of AA program.

· The ct has indicated that deference will be given to Congressionally authorized AA programs, under Congress’ ability and power to enforce the 14th amendment.  (Fullilove)
· Fullilove v. Klutznick

· Facts:
· Congress build into law 10% set aside for minority businesses.

· Held,

· Court upheld the K set aside.

· Key to opinion is that Congress is acting.  Plurality opinion rests on power of Congress to enforce 14th amendment.

· Using this power, Congress is competent body to make finding of past discrimination.

· Distinguishes K set asides from context of employment and education that involves individuals.

· K advantage programs focus on firms.

· This is problematic because the workforce may not be represented by many minorities; identified owner could just be a puppet; built-in inefficiency in these programs.

· Plurality opinion doesn’t use any conventional standard of review.
· State legislatures/local authorities have not afforded the same deference as afforded to Congress in Fullilove. (Richmond v. Croson Co.)
· In order to justify a race conscious remediation policy (at least in K set asides), there must be: (Richmond v. Croson Co.)
· A competent body to make findings

· Actual findings

· Showing that race-neutral remediation has been tried and failed. 

· Richmond v. Croson
· First majority opinion about AA.

· Facts:

· 30% of Richmond city Ks were set aside for minority businesses, but no real findings of past discrimination.

· Held,

· Strict scrutiny should be applied to AA programs.

· In order to justify a race conscious remediation policy, there must be a competent body to make findings, there must be findings, and there has to be a showing that race-neutral remediation has been tried and failed.

· Diversity was not found to be compelling interest here; not much to be said for the social importance of racial diversity in giving minority firms gov’t Ks.

· State legislatures don’t get the same kind of deference as Congress in this area.

· There are a lot of race-neutral alternatives that Richmond could try but did not.
· The ct has held the following are NOT narrowly tailored

· Race preferences that impose a great burden on whites that are individually identifiable, and that burden is more concentrated than diffuse
· E.g. race preferences used to determine who is fired instead of who is hired (Wygant)
· Wygant v. Jackson Bd. Of Ed

· Facts:

· Teacher lay-offs and minority hiring program.
· Don’t use pure seniority system for layoffs; kept minorities with less experience in order to preserve the rational makeup of the traching force.

· Held,

· This practice was unconstitutional (but no majority opinion).

· Purpose of having role models that are minorities for students is rejected as a compelling interest.

· Several justices note that it is one thing to use race in a hiring program where burden on white job applicants is diffuse, but not the same when there are identifiable white teachers bearing burden of AA program.
· There are 3 reasons why the SC finally decided to apply SS in AA (Adarand):
· Skepticism

· There needs to be a careful inquiry, strict in theory but not necessarily fatal in fact

· Consistency

· The standard of review is the same whether minorities are favored or disfavored

· Congruence

· The same rules apply to the fed gov't as do the state gov't.
· Affirmative Action in Education 
· The ct has held the following to be compelling interests:

· Remedying past discrimination

· However, this argument in the context of AA draws the necessary conclusion that AA must end eventually since past discrimination will eventually be remedied

· Achieving racial diversity 

· This promotes cross racial understanding, breaks down racial stereotypes, and enables future leadership to have legitimacy by allowing minority representation of the leaders

· This argument supports the proposition that AA may continue indefinitely as long as the school can prove that it continues to work.

· The following programs ARE narrowly tailored

· Considering race as one factor in the applicant’s candidacy 

· Accepting a “critical mass” of underrepresented minorities so that the minorities feel comfortable and not isolated. (Grutter)

· There must be an individualized consideration so that race is not used in a mechanical and inflexible way. (Grutter)
· Regents of California v. Bakke (1978)

· F: UC Davis med program had quotas for black students.

· Held: No majority, but held unconstitutional.

· Title 6 (funded by fed gov’t) is coextensive with EP:  Important b/c this means Bakke applies to private universities as well as public.
· Note that Bakke only got one vote.  Nevertheless, controlled for 11 years. 

· Note the flaws in White’s analysis of why ss for the classification:

· Carolene products:  Whites are not a discrete and insular minority

· No prejudice and antipathy against whites.

· Whites have access to the ballots. 

· White cheats by saying, “We will look at these factors for new classes, but race is already settled.” 

· Powell:  His view on Remediation is still the majority view.  It is questionable as to whether his view on Diversity is still the majority.

· Diversity: the need to obtain educational benefits that flow from an ethnically diverse student body is constitutionally-permissible goal.  In this race could be considered as *one factor*, not quotas. 

· Grutter v. Bollinger (MI Law School Case)

· Facts:

· Significant weight given to race in law school admission decisions.

· Impact on white students was extremely diffuse.

· Held,

· Opinion doesn’t follow ordinary strict scrutiny doctrine; O’Connor refers to a continuum.

· Affirms the possibility of diversity-based AA in law school system.
· Racial diversity in higher education is important state interest.

· School didn’t set aside specific number of seats, but wanted to make sure there was a critical mass of minorities.

· O’Connor is swing vote (big surprise); upholds law school program and invalidates undergrad system.
· Law school uses race as one of several factors in individualized decisionmaking process.  More flexible; subjective.

· Undergrad uses point system; mechanical.

· Note – Whatever S.Ct. held in this case is applicable to state and private schools.
· Narrow tailoring requires a serious good faith consideration of workable race-neutral alternatives; it must not unduly burden individuals who are not members of the favored racial/ethnic groups.  

· If the effect on the burdened group (whites) is diffuse and those bearing the burden are unidentifiable, the ct is more likely to find the practice permissible and sufficiently narrowly tailored

· The following programs are NOT narrowly tailored

· A pure quota system

· Assigning candidates points based solely on their race.
· School Integration
· If it is proven that a school has engaged in racial discrimination, it must take steps to eliminate the effects of that discrimination.  

· “Separate but equal” public schools for children of different races still amounts to unequal treatment.  This is b/c even though the tangible factors are the same (same amount of books, classrooms), there are too many intangible factors (being able to socially integrate with others that are different, learning their viewpoints, etc) crucial to education that cannot be equalized if races are separated

· To separate races inherently suggests that one race is inferior to the other, which is severely damaging (Brown v. Board of Education)

· QUASI-SUSPECT CLASSIFICATIONS
· GENDER
· The original text of the Constitution never referred to women at all.  There was no federal protection against laws explicitly treating women different than men.  The 19th Amendment is the only one that addresses expressly any aspect of a woman’s equality (right to vote).

· For many years, the court found it acceptable to treat women differently based on their “delicate nature and need for protection.” [and thus applied rational basis review – basically smuggling their ideologies into the constitution]  

· EP protects ONLY those who are SIMILARLY SITUATED.  

· Average Differences: the state may NOT generally take into account average differences between the sexes when enacting a law. (only hiring men b/c they, on average, are stronger than women – but there are some women who are stronger than some men)

· There is a presumption against relying on average differences in making a law.  Instead of saying only men can have this job b/c they are stronger, should say that only the strongest people can get this job (this will still be disparate impact, but it won't have a discriminatory purpose b/c the job requires strength)

· Real Differences: regulation based on gender may be justified if it is based on “real, physical” differences between the sexes (statutes have been upheld where the gender classification is not invidious, but rather realistically reflects the fact that the sexes are not similarly situated in certain circumstances, like pregnancy).  .

· There is a presumption of validity here, but still must ask whether the regulation is reasonable w/regard to the purpose of the law.

· The legislature may NOT make overbroad generalizations based on sex which are entirely unrelated to any differences between men and women, or which demean the ability or social status of the affected class
· Schlesinger v. Ballard 

· Facts:

· Navy promotions; different rules for women and men

· Gov’t argued that men and women have different opportunities in the Navy, so not similarly situated with regard to promotions.

· Case is not about remediation; it’s about adjustment to underlying differences that were permitted for the Navy.

· Special case for a lot of reasons.

· Califano v. Webster

· Facts:

· About Soc Sec benefits

· Benefit computation formula benefited women and not men.

· This was case about remediation and remedying past wrong of past discrimination against women.

· Some tailoring of remedy to the prior wrong.

· Held,

· Particular formula of benefit computations was substantially related to the remedial purpose.
· There are not many physical difference cases (Aielo, Michael M)

· Michael M – Women may suffer affects of teenage pregnancy more than men.

· If there are real physical differences between men and women that are relevant to the purposes, then they are NOT similarly situated with regard to those purposes.

· Therefore, rational basis review is sufficient here.

· Dissent argued that this law was about virtue and gender, and not real physical differences.

· Sometimes there is uncertainty about whether law is 

· So, it would seem safer to have intermediate scrutiny always apply to gender classifications, and where real differences are involved, then that bears on the question of whether the standard of scrutiny is satisfied.
· Reed v. Reed (1971) -- the rationality standard gets ratcheted up a notch

· F: Statute preferred men over women as administrators of estates.

· H: Violates EP.

· Court purported to apply rationality std, but in rejecting statute, was putting more "bite" into the standard.

· Says under rational basis std, sex criteria was arbitrary because reinforces traditional stereotypes about limitations on women

· Still refuses to treat sex as suspect classification

· Frontiero v. Richardson  (1973)

· involve spousal benefits where female spouses of recipients are presumed dependents whereas male spouses are presumed to not be dependents.

· = Overbroad generalization (but over-broad is okay under rat'l review -- don't need to look to least-restrictive alternatives)

· Mere rationality std explicitly rejected by the Court.

· Court went to other extreme, holds that "like classifications based upon race, alienage, or national origin" gender is "inherently suspect and subject to ss." 

· Immutable Characteristics as a basis for strict scrutiny:

· Brennan's reasoning is that gender is an "immutable characteristic." Why? b/c

· You can't escape the identity -- fixed at birth ( can’t be controlled

· Frequently subjected to prejudice.
· Craig v. Boren (1976) -- Establishing "Intermediate Scrutiny"

· F: Successful challenge to an Oklahoma statute which forbade the sale of beer to males under 21, and to females under 18.

· Holding: does this deny EP to males under 18? Yes.

· New Standard: The concurring and dissenting opinions viewed the majority as having formulated a third, middle level of scrutiny. "Must be substantially related to an important and legitimate government interest." (don’t have to show more reasonable alternative) ( “intermediate scrutiny”

· Application:

· Objective is legitimate (decreasing drunk accidents)

· Means too tenuous to constitute the "substantial relation" b/w means and ends: 

· Empirical evidence necessary, but not dispositive.

· Poor overall "fit.”
· United States v. Virginia (1996) p.659 -- Stereotypical thinking rejected

· F:  Va had operated VMI as a men-only institution since 1839; the school's purpose was to develop "citizen-soldiers."  VMI was the only single-sex school among Va's 15 public universities.  Va opened a less rigorous program for women. 

· Held: 7-1, court held that 

· Va's policy of excluding women form VMI was a violation of women's EP rights:

· No "overbroad", archaic generalizations can be used to justify the legal, societal, and economic inferiority of women. (e.g. women would like a more cooperative environment, women aren't physically capable) 

· Must be the actual purpose of policy -- not post hoc: diversity in education was not the purpose of VMI in 1839. 

· Estimations of how "most women are" is not appropriate justification 

· justification can’t be based on stereotypes 

· VMI can require physical standards and if women can't meet them --> okay to exclude.

· the program at the Women's University was not sufficiently comparable to redress the injury. 

· Was not an adequate remedy, because it did not put the victims in a position they would have occupied in the absence of discrimination. 

· Not the same training in military or leadership, not the same quality of faculty, alumni, prestige, reputation. 

· New Standard?: Majority opinion had stricter tone.  Said sex-based classification would have to undergo "skeptical scrutiny" and would be upheld only if the state demonstrated an "exceedingly persuasive justification" for gender-based gov't action.

· Scalia's Dissent: "the Constitution must adhere to tradition."
· Even if there are real differences, the gov't may have to choose a gender neutral alternative, if one is reasonably available.

· A gender neutral alternative means either equalizing up or down from the regulation at issue.  

· An alternative is only reasonably available if it does not have a adverse effect on the purpose of the law (e.g. discouraging girls from reporting rape if its illegal for both sexes to have sex underage.) (Michael M.)

· LEGITIMACY [born into marriage or out of wedlock]

· These are quasi-suspect b/c of the stigma laws cast against non-marital children, and b/c this is an immutable trait fixed at birth

· ALIENS (non-citizens of the US)

· Alienage is a quasi-suspect classification when states use it

· This is b/c state law is based on state citizenship, so any law against them is presumed to be based on animus towards outsiders

· BUT, the FEDERAL gov't has the plenary power to treat non-citizens differently from citizens, and the standard is a low rationality one

· However, states may exclude non-citizens from membership in the political community, like voting, and significant gov't positions (high public office – elected positions, or policy positions, school teachers and law enforcement)

· OTHER CLASSIFICATIONS
· ECONOMIC
· AGE
· Age classifications may be subject to a “relaxed” rational basis standard.” (Mass Bd. Of Retirement v. Murgia)

· Mass. Bd. Of Retirement v. Murgia

· Sustained Mass law that made police officers retire at 50 years old.

· “Relaxed” rational basis standard applied – Law furthers purpose of seeking to protect the public by assuring physical preparedness of its uniformed police.

· When issue is whether the gov’t can discriminate between people over or under 50, the classification’s validity is measured by whether the classification serves a legit purpose. 

· Questions to ask about age classifications (These questions are about the resilts of the decision to classify based on age):

· Are these classifications fair with respect to similarly situated persons?

· Is an age classification an efficient way for the gov’t to sort out who gets the benefit and who doesn’t?

· How expensive or difficult is it to test everyone who wants the benefit, like in Murgia, a police officer?

· Age classifications do not warrant heightened scrutiny b/c they are rarely based on animosity or prejudice.  More often, they are based on efficiency or practicality.

· It would be too time/cost consuming, and subjective, to make case by case determinations.  As for laws prejudicing older people, there is a self-imposition factor: decision-makers are less likely to create laws that might be imposed on them later in life.
· We use age all the time as a measure of entry into some opportunity (voting, driving, buying cigarettes & alcohol, consent to sex, etc)

· We exclude certain ages of people because we try to determine when people are mature enough to do things with significant social/political consequences.
· It’s not efficient to test people individually for maturity, and we would worry about discretion of the examiners.

· We don’t get the sense that prejudice or animosity plays into decisions to restrict those from entering opportunities because of their age.

· Even though this policy is either under or overinclusive at times, and not perfectly fair or efficient, we are pretty confident that it is not prejudice or animosity that leads us to these classifications.
· SEXUAL ORIENTATION
· The court in Romer v. Evans (and Lofton) subject such a classification to rational basis review.
· Romer v. Evans: Court struck down a Colorado constitutional amendment that would have prevented the state or any of its cities from giving certain protections to gays or lesbians.  

· Standard of Rev: The Court found that the measure flunked “mere rationality” review on two separate grounds: 

· there was no legitimate state interest in fact being served, and 

· the means chosen by the state were not rationally related to the (possibly legitimate) interest that the state asserted. 

· Court says this looks like animus towards gay people

· Court never reached the question of suspect classification. 

· BUT: doesn’t seem to be mere rationality review; rather -- rationality review with bite - like Cleburne.

· Scalia Dissent: Takes notion of discrete and insular minority and flips on its head.

· Gays are wealthier, more affluent, concentrated in areas of media and culture, they are a “single issue” group ( political power beyond their numbers, so the Court doesn’t need to protect them.  
· However, the ct has never directly addressed whether this should be a suspicious class.  

· Same sex marriage has never been attacked under the EP rubric in the federal arena.  This could be because marriage laws do not classify by sexual orientation, at least on their face.  Every individual has the right to marry – he is just restricted from marrying those of the opposite gender.  There is no law that one has to marry someone he is physically attracted to.  

· This breaks down to whether the right to marry is a fundamental right, or whether the right to marry who you want to marry is a fundamental right.

· Same sex couples are deprived of the benefits of marriage

· Right to equitable division of property or alimony in the event of divorce

· Protection against disinheritance

· Ability to inherit from spouse w/out paying gift taxes

· Ability to file joint taxes

· Ability to be tenants in the entirety

· Automatic medical insurance

· Availability of pension benefits

· Right to make medical decisions

· Some of these can be changed by private agreement or contract.  But these agreements are less effective.

· Congress has regulated marriage w/DOMA: no state has to recognize another state’s same sex marriage.  It also says that there will be no federal recognition of same sex marriages. [the constitutionality of this is debatable – aside from DP & EP concerns, it seems to be a Full Faith & Credit violation]
· ALIENAGE
· The FEDERAL gov't has the plenary power to treat non-citizens differently from citizens, and the standard is low rationality.  

· However, when agencies of the US seek to treat these people differently, they have to be explicitly authorized by Congress.
· DISABILITY
· These classifications sometimes get “pseudo-rational basis” review (Cleburne v. Cleburne Living Center – in this case, the ct looked closely at the actual purpose behind the regulation and whether the requirements imposed by the regulation applied to group homes other than those for the mentally retarded)

· Lupu calls this “situational suspiciousness” because though the class affected is not suspicious, the circumstances behind the law are very fishy.  The court recognizes that something is not right with this law, and takes a “hard look” at the actual purpose and facts surrounding it.
· Cleburne Living Center

· Facts:

· TX city denied special use permit for the operation of a group for the mentally retarded, acting pursuant to a municipal zoning ordinance.

· CLC wanted to open a group home for a mentally retarded residence and permit denied.

· Other groups can locate in this district without a permit (hospitals, fraternities)

· Held,

· Purports to apply rational basis review.

· Classification for mental retardation is not considered suspicious or quasi-suspicious.
· This also happens in Romer.
2. IS THE CLASSIFICATION DISCRIMINATORY?
[Left off here in CHECKLIST]

· The law must discriminate against some group – if there is no injury, then there can be no cause of action, because the court will decline to find invidious motive.  (Palmer v. Thompson)
· Palmer v. Thompson (1971)
· F: Mississippi told city they would have to desegregate their pools, so the city closed all of them. 

· H: S.Ct. rejected the argument that it was unconstitutional to close the pool b/c the motive is not determinative if the action is okay.

· Jackson says, “Discriminatory motive alone is not a violation of EPC.”

· Need racial injury ( here, no injury b/c no affirmative duty to keep pools open
· Most EP problems are analyzed using rational basis review. (except for when a law discriminates on its face – see below)

3 WAYS A LAW CAN BE DISCRIMINATORY:
· (1) The law is discriminatory on its face (De Jure discrimination)

· The law, by its very terms, makes a distinction between different classes of people 

· E.g. Strauder v. West Virginia: By statute, blacks were not allowed to serve on juries
· Strauder v. WV

· Facts:

· S convicted of murder by an all-white jury.

· Blacks excluded from jury by statute.

· Held,

· Law was unconstitutional because the purpose of the post civil-war amendments was to secure for blacks all of the rights of whites.

· Fact that blacks are singled out and expressly denied the right is an impediment to equal justice.

· Court doesn’t invoke any specific standard of review.

· Seems like a per se rule against imposing laws excluding one race from a right that others enjoy.
· This is the ONLY category that triggers heightened scrutiny (intermediate or strict, depending on the group affected).  [Is this true(?)]
· (2) The law is discriminatory as applied

· The law appears neutral on its face, but it is enforced or applied disproportionately to different classes of people

· E.g. Yick Wo v. Hopkins: All laundries needed a permit, but only Chinese business-owners were being denied

· Yick Wo – Discrimination was stark.

· Case about discriminatory enforcement.

· Similar to speeding laws that are enforced in discriminatory manner/purposes; although not enacted for discriminatory enactment.
· Proof of this purposeful, hostile discrimination is inferred from data regarding the administration of this law, and reliance on statistical data has become commonplace.  This is difficult to prove, and the burden is on P. 

· The P is entitled to relief from the enforcement of the law (injunctive relief), but may not have the law itself declared unconstitutional.

· Enforcement cases usually require a pattern of discriminatory enforcement; hard to determine how stark the discrimination must be.  
· Burden of proof is on person trying to prove discriminatory enforcement.
· (3) The law has a disparate impact, and has a discriminatory purpose (De Facto discrimination plus invidious purpose)

· When law is facially neutral, have to show that it has been enforced in an unconstitutional way, or that its enactment was motivated by unconstitutional purposes.

· The law is neutral on its face and as applied, but it just happens to have a disproportionate effect on a certain class of people 

· Once disparate impact has been shown, a closer look at the law will only be appropriate if the law is being enacted or maintained for an invidious purpose (Washington v. Davis)

· Washintgon v. Davis (1976)
· Facts:  
· Facially neutral law

· Unsuccessful black applicants for police positions brought suit.  They had failed written test of verbal ability and reading comprehension, which blacks failed four times as frequently as whites.  
· Issue: 
· Plaintiffs claimed that this differential impact made the hiring process violative of EP even though those who composed the test had no intent to discriminate against blacks. (P’s produced evidence suggesting that performance did not correlate w/ job performance.)
· Held: 
· Racial discrimination violative of EPC exists only where it is a product of a discriminatory purpose. 
· While impact is a FACTOR in ascertaining intent, it cannot by itself by sufficient to prove discriminatory intent. 

· Here, other factors, including DC PO dept’s attempt to recruit blacks, negated intent.

· Policies that are facially neutral but have racially disparate impact do not have stricter standard of review. Ct. says apply disparate treatment analysis.

· If there were two purposes that motivated the legislature, the presence of the non-discrim motive will not immunize the statute from strict scrutiny.  It need not be the sole motive to be struck down.  (Hunter v. Underwood)

· Hunter v. Underwood (1985): 
· If there were two purposes that motivated the legislature, the presence of the non-discrim motive will not immunize the statute from strict scrutiny.  It need not be the sole motive.

· Plaintiff only needs to show that intent was a “motivating” or “substantial” factor in the leg’s enactment of 
· With a facially neutral law, must present proof of discriminatory purpose (of passing and/or maintaining the law) and not just discriminatory effect. (Rogers v. Lodge)

· Rogers v. Lodge (1982) – If statute is enacted for race-neutral purposes but maintained for discriminatory purposes?
· F: Black voters attacked an at-large voting scheme; argued that use of this arrangement was intended to dilute the black vote.

· Held: 
· Proof of discriminatory purpose, not just effect, was needed.  But, noting that no black had even been elected to the Board of Commissions (despite 54% of county and 38% of voters) 
· Court held that requisite proof of discriminatory purpose had been made; the fact that no black had been elected was “important evidence of purposeful exclusion.

· Although the statute wasn’t enacted for discrim purposes (b/c blacks couldn’t vote when block voting was established), it was maintained for that purpose.

· The larger and more legislative in character a lawmaking body is, the more difficult it is to prove this kind of unconstitutional taint in enactment.

· The smaller and more administrative the decision-maker, the easier it is to prove discriminatory intent by looking at departures from normal practices, pressures on them, etc.

· Decision to enact must be shown to be tainted by constitutionally impermissible motives; and then burden shifts to other side to show that the taint was harmless error.

· Palmer v. Thompson- 

· Segregated pools

· Suggests that even if there’s possible discrim purpose, if there is no actual injury, then it is harmless error.

· There were actual injuries in this case.

· Laws enacted for racially invidious purposes are unconstitutional, regardless of the actual harm.  The issue of harm comes in with standing.
· Romer, Cleburne – 

· Court says its using rational basis review, but still strikes the law.

· Sees some evidence of discrimination and therefore it’s not ordinary rational basis.

· Disproportionate impact is not irrelevant, but its not the sole touchstone of an invidious racial discrimination forbidden by the Constitution.  An invidious discriminatory purpose may be inferred from the totality of the relevant facts, including the fact that the law bears more heavily on one race than another.  However, a law neutral on its face and serving ends otherwise w/in the gov't power to pursue, is not invalid under EP b/c it may affect a greater proportion of one race than of another.  

· Discriminatory purpose implies more than intent as volition or awareness of consequences.  It implies that the decisionmaker selected or affirmed a particular course of action at least in part because of, rather than in spite of, its adverse effects upon an identifiable group.  (Feeney)

· Once the P shows a disparate impact that is enacted or maintained for a discriminatory purpose, the burden shifts to the state to prove that the law wasn’t enacted w/the intent to discriminate.

· If it is proven that the law was enacted to discriminate, then the state has an opportunity to show that they could have enacted it anyway for other reasons (i.e. that it was HARMLESS ERROR that the law was enacted for discriminatory purposes)
· The problem is, even if the law is struck down, the state can always turn around and reenact it for another reason.  

· To adopt a rule that allows disparate impact would have sweeping impact on other areas of the law

· Almost all policies could be understood as having negative effects on some group

· Gov't would be under an obligation to show why it does what it does all the time.

· It would encourage race consciousness on the part of gov't decisionmakers

· A disparate impact alone is not sufficient to show a discriminatory purpose, but it may be a factor in proving there is such a purpose.

· Coupled w/the following, disparate impact may be enough to show discriminatory purpose:(Arlington Heights, Feeney)

· Historical Circumstances

· What is the historical background of the decision?  Does it emerge from prior racial/tension/bias?

· Look to the legislative history also

· Substantive departures from prior policies

· This is easier to make at lower gov't/administrative level

· Procedural Irregularities of the decisionmaker

· This is for agencies or zoning boards, not really for legislatures

· Contemporaneous remarks by the decisionmaker that indicate discriminatory purpose

· The challenged action doesn’t have to rest solely on discriminatory purposes.  Its enough to show that a discriminatory purpose has been a motivating factor in the decision. (MIXED MOTIVE) Look to circumstantial and direct evidence

· However, if there is a disparate impact, but no indication at all of a discriminatory purpose, the standard is rational basis review.
· Arlington Heights v. Metropolitan Housing Corp (1977):

· F: refusal to rezone from single-family to multiple-family. Ct. reaffirms need for invidious purpose if disparate impact.

· Factors used to determine invidious purpose:

· If disparate impact stark and otherwise inexplicable, might be enough along

· Historical background

· Substantive departures from prior policies and procedures

· Contemporaneous statements of decision makers

· Reasons by decision-makers

· If there is taint of an unconstitutional purpose, burden shifted to govt. to show that taint was harmless error ( must show same decision would be made without unconstitutional purpose

· Facially neutral laws are presumed to be legitimate

· Feeney: 
· Court held that employer preference for veterans is not an EP violation even though it has a disparate impact on women. Court said to violate EPC, the statute had to be enacted because of the discrim purpose, not in spite of (b/c the ER knew it would negatively affect women.).
LEVEL OF SCRUTINY
3. WHAT LEVEL OF SCRUTINY SHOULD BE APPLIED?
· Remedial interests will always be compelling gov’t interest in a public employment case.

· Diversity of religious/racial/ethnic people may be a compelling interest in certain circumstances.

LEVELS OF SCRUTINY

· Strict Scrutiny is used for the following classifications

· Classifications based on the exercise of the Fundamental Right

· Fundamental rights include

· Right to travel 

· Right to vote

· At large voting schemes and multimember districts are not unconstitutional per se.

· However, the ct has recognized that they violate the 14th amendment if they are used further discrimination by minimizing, canceling out or diluting the voting strength of racial elements in the voting population. (Rodgers v. Lodge)

· 1st amendment rights

· right to marry 

· right to choose how to raise your child

· privacy rights [for certain zones only]

· All suspect classifications (i.e. race) 

· Heightened-Intermediate Rational Basis Review (“hard look”) 

· This standard is often applied in situations where the class affected does NOT by itself warrant heightened scrutiny, but it is apparent from the facts and circumstances surrounding the particular law that the law was probably enacted for an invidious reason.
· Requires exceedingly important purpose and exceedingly persuasive justification. (US v. VA (VMI case))

· [Is there a difference between heightened rational basis and intermediate scrutiny(?)]
· Intermediate scrutiny is used for the following classifications

· Quasi-suspect classifications, like gender, alienage

· Rational basis review is used for the following classifications

· Any classifications that are not suspect or involving a fundamental rights

· E.g. based on wealth, age

4. APPLYING THE STANDARD OF SCRUTINY
	
	Means (classification)
	Ends (weight)

	“ordinary” classifications

- strong presumption in favor of constitutionality 
	Reasonable relation / Rational basis
Here, the court will never entertain plausible alternatives
	Legit purpose

	Quasi-suspicious classifications

(intermediate scrutiny)

- there is a not very strong presumption against constitutionality here, but its there
	Substantially related

Gender-Neutral Alternatives
	Important purpose

	Suspicious classifications

(strict scrutiny)

- strong presumption of equal protection violation
	Necessary relation (close fit): here, there must be no reasonable race/national origin-neutral alternatives
	Compelling purpose


RATIONAL BASIS
· Is the law fair or efficient?

· What input went into the regulation?  The decisionmaker may be covering up an improper rationale with a plausible one.  If this is the case, there is an argument that the regulation should be subject to stricter scrutiny.

· The legislature does not ever have to articulate its reasons for enacting a statute.  

· Under rational basis, there must be some conceivable legitimate purpose of the government, and the law must be rationally related to achieving that purpose.  

· If Congress can eliminate benefits for all classes of employees (or other similar groups), then Congress is allowed to draw lines between groups of employees for the purpose of phasing out those benefits and still pass rational basis review.  

· Rational basis review presumes constitutionality of the statute.  There is much deference given to the legislative determinations of how to act.

· Also, a legislature is allowed to attack a general purpose through piecemeal legislation.  (Lee Optical)

· Just b/c the state maybe hasn’t chosen the best means to accomplish this purpose, when rationality is the test, the state doesn’t violate EP laws b/c the classifications are imperfect.

· The purpose is legitimate when it can arguably be said to be w/in the state police power, which is generally described as the power to regulate in public health, safety, welfare & morals.  

· If there are empirical uncertainties about the means-ends relationship, the gov't is not precluded from winning the case.
· Underinclusive and Overinclusive Classifications

· General rule: the classification must be reasonable, not arbitrary, and must rest upon some ground of difference having a fair and substantial relation to the object of the legislation, so that all persons similarly circumstanced be treated alike. (Royster Guano v. Virginia)

· Underinclusion
· Occurs when all who are included take part in the mischief, but others take part in the mischief and are not included.
· Therefore, classification does not include all who are similarly situated with respect to the purpose of the law.
· However, the court has defended these classifications by saying that the legislature can attack general problems in a piecemeal fashion.
· Overinclusion
· Impose a burden on all who take part in the mischief and also some who don’t.

· To sustain this, court has to find a sufficient emergency to justify the imposition of a burden on a larger class than is believed tainted with the mischief, AND the establishment of fair reasons for failure to extend the operation of the law to a wider class.

· EXAMPLES of application of Rational Basis review:

· Warren Court (1950s & 1960s) – Deferential Trend
· Williamson v. Lee Optical

· Rejected an EP and DP challenge to OK scheme for regulation of opticians. 

· Legislature can select one phase of a field and apply remedy there, neglecting the others.

· McGowan v. MD

· Rejected the claim that exemptions of certain businesses from Sunday closing law violated EP.

· Constitutional safeguard is only offended if the classification rests on grounds wholly irrelevant to the achievement of the State’s objective.

· A statutory discrimination won’t be set aside if any set of facts may be reasonably conceived to justify it.

· McDonald v. Board of Election Commissioners

· Mere access to an absentee ballot didn’t implicate the fundamental interest in voting, so mere rationality review applied.

· Legislatures are presumed to have acted constitutionally, even if the LH is silent.

· Burger Court 
· (Early 1970s) – Invalidated Laws on EP grounds without asserting heightened scrutiny
· US Dept of Agriculture v. Moreno

· Purports to apply rationality standard, but struck down a provision of a federal food stamp program that assisted households limited to groups of relater persons.

· Court found program irrational, and irrelevant to the purpose of the statute, which was to raise levels of nutrition among low income homes.

· During this time, lots of hippie communes being formed, and using gov’t help when they were able to work.  

· Court thinks that this classification was made out of desire to harm this group of people; alludes to animus.

· This decision rests on the court’s willingness to ignore the cross purpose, and the fact that there may be animus involved.   

· (Later 1970s) – Retreated to more deferential rationality review

· New Orleans v. Dukes 
· Sustained a New Orleans provision that exempted food vendors who continually operated the same business for 8 years prior to 1972 form a prohibition against operating in the French quarter. 

· This was just an economic regulation aimed at enhancing vital role of tourism in New Orleans.

· Mass. Bd. Of Retirement v. Murgia

· Sustained Mass law that made police officers retire at 50 years old.

· “Relaxed” rational basis standard applied – Law furthers purpose of seeking to protect the public by assuring physical preparedness of its uniformed police.

· When issue is whether the gov’t can discriminate between people over or under 50, the classification’s validity is measured by whether the classification serves a legit purpose. 
· Court will be very deferential when evaluating classifications, and will uphold a law that is either over or underinclusive.  (Railway Express)

· Railway Express Agency v. NY

· Facts:

· NYC traffic regs provide that no on can drive on any street an “advertising vehicle”, meaning that one can’t drive a truck with an ad for something else on the side.

· However, regulations allowed ads if it was for the truck owner’s own business.

· Regulation aimed at vehicles used only or mainly for advertising.

· NY courts construed the law in way that prohibited making business delivery vehicle into an advertising vehicle.

· P operates trucks and sells space on side for advertising; charged with violating NYC reg.

· P claims that law 

· Held,

· Court applies a very deferential standard of review, finding that the legislature could have concluded that those who advertise on their own trucks don’t present the same traffic problem.

· Here, the challenge is that some folks are included in the law’s scope and others are not. 

· Court says that the local authorities could have believed that ads for hire are more distracting than other ads. 

· If this is true, then the classification has a rational relation to the purpose for which it was made, and doesn’t violate EP.

· Some ads may be more distracting than others.  Then there is over and underinclusion at the same time.  

· Over and underinclusion is OK because legislatures can’t regulate perfectly.

· Concurrence (Jackson),

· Finds something different from EP and DP.

· DP involves the question of whether the state can regulate at all.  

· EP is different because it is designed to make sure that legislature doesn’t isolate minorities and pick on them; it still permits legislature to regulate in that area, but has to redo the boundaries.

· Suggests that even if there is no real difference in terms of the distraction risk here, there are competing values.  There are also concerns for autonomy in business.  

· Courts are extremely deferential to judgments about the legislature if the purposes are legit. (Nordlinger v. Hahn)

· Nordlinger v. Hahn

· Facts:

· CA tax system benefited long term owners at expense of short term owners.

· CA intended to protect long-term owners in order to promote stability of neighborhoods and prevent people from moving.  

· Held,

· Upheld CA’s acquisition tax system, which benefited longer term property owners at the expense of newer property owners

· Distinguished Allegheny Pittsburgh
· CA intended to protect long-term owners in order to promote stability of neighborhoods and prevent people from moving.  

· Court said that these purposes are legit.

· The court does not look at the legislature’s actual articulated purpose; only a conceivable purpose. (Fritz; FCC v. Beach Communications)
· US RR Retirement Bd. V. Fritz

· Facts:

· Prior to 1974, federal law permitted retired ppl who worked for the RR industry and out of it to receive dual benefits (windfall benefits).

· This was making RR bankrupt, so Congress eliminated accruals of dual benefits.

· However, this was not fully retroactive; some classes had their windfalls preserved. 

· If already getting dual benefits, could keep it.

· If worked in RR industry <10 years, could not keep it.

· If worked more than 25 years and not retired, could keep it.

· This was because some people had planned their retirement expecting the benefit; reliance issues.

· Constitutionality issue was the distinction between those that could continue to receive dual benefits and those who couldn’t.

· Held,

· Law is valid.

· Congress could have eliminated all windfall benefits for all classes, so it was not unconstitutional for them to draw lines for purpose of phasing out the benefit.

· Congress didn’t achieve its purpose in an arbitrary or irrational way; it was based on connection with the industry.  

· Congress could have decided that currency weighs heavier than longevity.

· Court has never insisted that a legislative body articulate its reasons for enacting a statute.

· This is especially true when the legislature engages in process of line drawing.

· Concurrence (Stevens),

· It is not true that every statutory classification must further an objective that is the actual purpose of the legislature.

· Instead, the court must discover a correlation between the classification and either the actual purpose of a legit purpose that is reasonable presumed to have motivated an impartial legislature.

· Dissent (Brennan),

· Legal standard here is the rational basis test, and court was wrong here to analyze the rationality of the law in terms and justifications from the gov’t’s attorneys that were never adopted by Congress.

· Wants to look at gov’t’s actual purpose. 
· FCC v. Beach Communications
· Relied on Fritz to emphasize extremely deferential stance.

· Upheld a distinction among cable facilities in Cable Communications Act.

· EP is NOT a license for courts to judge the wisdom, fairness, or logic of legislative choices.

· Rational basis review affords a strong presumption of validity of the statue, and if one wishes to attack it, has the burden to negative every conceivable basis which might support it.
· As long as a statutory scheme chosen by Congress rationally advances a reasonable and identifiable gov’t objective, court must disregard other methods they might prefer themselves. (Schweiker v. Wilson)

· Strong presumption of constitutionality to legislation conferring monetary benefits, because Congress should have discretion in deciding how to expend necessarily limited resources. (Schweiker v. Wilson)

· Schweiker v. Wilson
· Upheld Congress’ denial of federal comfort allowanced to needy people unless the institutions in which they were confined received Medicaid.

· Strong presumption of constitutionality to legislation conferring monetary benefits, because Congress should have discretion in deciding how to expend necessarily limited recources.
· WHEN WILL GOV’T FAIL RATIONAL BASIS REVIEW?
· NOTE – Gov’t usually loses (if it does at all – rare) when there is no legit purpose; not because there is no reasonable relationship between the purpose and means.

· Its own laws preclude it from asserting the one purpose that is rationally related to its regulation.  (Allegheny Pittsburgh Coal v. Webster County)
· Allegheny Pittsburgh Coal

· Facts:

· WV tax system resulted in gross disparities in the assessed values of comparable properties.

· Held:

· Court struck aspects of WV property tax system under rational basis.

· Scheme was not rationally related to purpose of assessing properties as true current value, because it had been wrong for a long time and there was a huge disparity.
· By the state’s own announced legal standards (under its constitution), the state itself has precluded acquisition values from being adopted.

· **State law, as construed by state supreme court, precluded the purpose on which the state might have relied to uphold its action.
· NOTE – facts of this case are rare – facts precluded any possible inference that the reason of the unequal assessments practice was to achieve the benefit of an acquisition-value tax scheme.
· Its laws are uniform, but it intentionally demands more than that law requires from one person or a group of persons (Village of Willowbrook v. Olech)

· This is arbitrary and irrational.  It doesn’t matter if the action was motivated by animus or not.  The person is being treated intentionally outside the law.
· Village of Willowbrook v. Olech

· Facts:

· Village rule said that if you want to connect property to water supply must get 15 ft wide easement. 

· For Olech, 33 ft easement was required. 

· Olech alleged ill-will and animus towards them, because they once successfully sued the city.

· Held,

· No need to prove animus; it is enough to show that this is arbitrary or irrational.

· 14th amendment protects ppl against intentional and arbitrary discrimination, whether by express terms of a statute or by improper execution through state agents.
· Its laws are uniform, but they are only applied to one person.  Everyone else doesn’t have the law apply to them.  If this is the case, then the reality is the rule is really the one that the state is applying (in fact).  (Allegheny Pittsburgh)

· When there appears to be a bare desire to harm a certain group (Moreno)

· In this situation, the court will likely ignore even legit cross purposes in order to invalidate the regulation 

· But, the court’s reasoning in Moreno might not be sound, b/c they purport to apply rational basis review, but then look to the real purpose behind the law.

· Lupu doubts whether this was correctly decided.

· When the gov't passes a regulation out of concern for private prejudice or fear of the group of people being regulated. (Cleburne)

INTERMEDIATE SCRUTINY
· To withstand constitutional challenge, classifications must serve important gov't objectives, and must be substantially related to the achievement of those objectives.  This is for quasi-suspicious classifications.  There may be gender (class) neutral alternatives available but not employed, but the gov't must have a narrowly tailored law that serves an important purpose.  Thus, there is a weak presumption against constitutionality.

· The justification must be genuine, not hypothesized or invented post-hoc in response to litigation, and it must not rely on overbroad generalizations about the different talents, capacities or preference of males and females. (United States v. Virginia)

· The justification for gender based classifications must be exceedingly persuasive, [which means it must meet IS]

· Always balance the harm done by the discrimination of the regulation against how much harm would be done if the regulation was gender-neutralized.  If a gender neutral alternative would be more harmful or would not achieve the gov't important purpose, the discriminatory regulation will probably be upheld.

· If empirical uncertainties exist, the gov't regulation must fail

· The following are NOT sufficiently impt purposes to justify classifications based on gender

· Administrative ease and convenience (Reed v. Reed)

· Gender used as an inaccurate proxy for other, more germane bases of classifications (archaic and overbroad generalizations) (Craig v. Boren)
STRICT SCRUTINY
· The gov't must have a compelling or overriding purpose, and the means must be necessary to achieve that purpose.  This means the gov't must use the least restrictive alternative to it.  Anything else fails!

· If there is empirical evidence or doubt, gov't will lose.

· There must be a pressing public necessity for the regulation (Korematsu – however this case might only be read to apply in times of war or national security; its unlikely the gov't would be allowed to go that far now – also, the ct claimed to apply SS, but really didn’t)

· What would pass intermediate review that would NOT pass strict scrutiny? (hard Q)

· Gov’t Contracting

· It should be easier to defend a special gov’t K provision for female owned businesses than for minority owned businesses.

· In both cases, talking about remediation as purpose for the provision. (diversity won’t work here)

· For female program, findings need not be as rigorous to justify the remedy, and not as narrowly tailored.

· Single sex schools/single race schools – Judicial attitude towards each of these would be quite different from one another.

SECOND AMENDMENT

“A well regulated militia, being necessary to the security of a free state, the right of the people to keep and bear arms, shall not be infringed.”

Approaches to the meaning of the 2nd Amendment
· “States Rights/Collective Rights” interpretation
· Meaning of the amendment under this approach

· the 2nd amendment doesn’t apply to individuals; rather, it merely recognizes the right of a state to arm its militia so it can fight the fed gov't if need be.  

· This is the minimum protection the amendment affords under any reading of it – the Feds may never disarm the states.
· This is the approach the Ct endorsed in Miller.
· Miller v. California (1939) 

· F: Miller had a sawed-off shotgun.  He argued that he had a 2nd Am right to possess it.

· Held: 
· Have to look to what was original intent of statute: to maintain militia. Thus, protection applies to weapons that militia could carry. A sawed-off shotgun is not the type used by the Militia. 

· Focus is on the state interest. Thus, 2nd Am. doesn’t protect an individual right that’s detached form the military.

· Comment:  

· The broadest reading of Miller regarding individual rights is that the Am protects the right of individuals to have arms that could reasonably be used in the Militia. 

· The narrower view of Miller is that by the 2nd Am, citizens may be obligated to carry arms.  Hence, it’s a states’ rights argument.  The Federal Gov’t can’t interfere with a state law judgment that citizens should have certain kinds of arms.  (This is the more conventional view of this case)
· Results of this approach

· There is a special anti-preemption rule imposed here: usually, the fed gov't has the last word w/respect to all matters with in Article I power.  However, here, the state’s laws trump fed gov't laws under this approach.

· This reasoning brings up problems of who has standing to bring a 2nd amendment suit.  The state alone?  The individuals who own the weapons required by the state?

· However, the fed gov't (and also the state gov't) can likely constitutionally regulate firearms that would not be appropriate for militia use, since the 2nd amendment only gives the states the right to arm their militias

· Rationales for the states’ right approach

· To prevent the fed gov't from garnishing too much power

· The states may arm and organize militias which can fight the fed gov't if it steps out of line

· However, state militias no longer exist as a practical matter.  Under this understanding the amendment is an anachronism, or relic/antique.

· Sophisticated Collective Rights Approach

· Recognizes some limited species of individual right

· However, this right to bear arms can only be exercised by members of the state militia, who can only bear arms while and as a part of actively participating in the organized militia’s activities.

· The individual right to keep arms only applies to members of such a militia, and then only if the fed & state gov't fail to provide the firearms necessary for such militia service

· Presently, virtually the only organized and active militia is the National Guard, which gets its firearms from the fed gov't.  So, as the situation is now, this approach to the 2nd amendment wouldn’t prevent the total disarmament of the American public.

· Individual Rights Approach

· Recognizes the right of the individual to keep and bear arms

· This is the approached endorsed in Emerson (but only in dicta).  

· US v. Emerson (2001)  

· F: Emerson is subject to a restraining order by his wife.  Texas law says if you are, then you can’t have a gun.  Ct. says enough that there is notice, opportunity to defend, undisputed threat, and limited duration.

· This case pushes toward the individual right argument. Says “the people” are individuals; not states. Right of individuals not tied to being in the militia, so protection doesn’t apply just to militia-type guns.

· Note: If 2nd Am is a fundamental right:

· Compelling gov’t interest? Yes ( protecting people in danger.

· But – narrowly-tailored? Probably not ( no great proof of danger, no findings.

· Point: A broader rule protects against more violence but is a greater intrusion on peoples’ rights.  And if it is a fundamental right ( MUST be narrowly-tailored.

· Rationales for the Individual Right Approach

· Self-defense against private violence

· The state can't promise the community total security, so it allows people to defend themselves

· Protection from tyrannical gov't 

· The amendment gives a “right” to the “people” 

· Throughout the Constitution, rights are only reserved for people, not states

· Also, the phrase “the people” has been not been a reference to state interest

· There is support for this approach outside the 2nd amendment

· 4th amendment & Right to Privacy: keeping arms at home for the purpose of security

· But, is this a traditional liberty of the people, widely recognized, not regularly challenged?  Sometimes, but the right to privacy also requires that the right be dignitary – issues of dignity and personhood and identity are tied up in the right at issue.

· There is no consensus in the US about this, but it could be an argument.

· Privileges & Immunities Clause (14th Amend)

· The Slaughterhouse cases recognized a bundle of rights of US citizenship arising out of the P/I Clause.  These are relational rights between the US gov't & its citizens.

· There is an argument that one of these rights is the right of the citizen to be protected from State tyranny.  

· Support of this comes from the fact that freed men after the civil war were extremely vulnerable to private violence & couldn’t depend on the state for protection.  Also, the militia act only included free white men, so even free blacks were limited in their ability to carry arms.
· 14th Amendment – “Life, liberty . . .”
· Significance of the Individual Right Approach

· The 2nd amendment is a LIMIT on states’ rights in this context b/c of the individual’s right to keep and bear arms outside of militia.  

· There is precedence for this incorporation argument under the establishment clause of the 1st amendment.  This clause originally protected the states and limited the fed gov't.  However, post incorporation, it limits both.  

· If there is an individual right to keep and bear arms, how should the courts respond to particular regulation by the state or fed gov't?

· REGULATION of FIREARMS
· Who may be regulated?
· Congress may prevent the following people from keeping & bearing arms: Felons, Incompetents, Illegal aliens, Children, Dishonorably discharged military personnel, Narcotic addicts, Renounced citizens, 

· People subject to court orders prohibiting the keeping & bearing of firearms

· In this case, there must be procedural safeguards: there must be notice and a trial, express findings (a reason why the person shouldn’t have a gun), and take into account how long a person is prohibited from having a gun.  (in Emerson, the ct upheld the prohibition b/c it was temporary)
· However, Congress doesn’t have the absolute power to restrict this right.  

· The regulation should be narrowly tailored – not be overbroad.  This isn't always the case.  Sometimes regulations may be justified as a historical matter instead of a functional matter (i.e. we take other rights away from felons, so by analogy, there are certain rights they forfeit by putting themselves out of lawful society)

· Support for a historical justification behind regulation of certain groups may be found in the pitfalls of a functional regulation regime.  There is a severe problem with line-drawing, because it would be extremely difficult to delineate which crimes would be disqualified, etc.  If the ultimate concern is safety, we are always safer to keep the exclusion broad.

· However, a historical justification has not been upheld when it has been used in 1st amendment contexts.  (but, maybe the gov't interest is different)
· What may be regulated ?

· Congress may want to regulate the possession of certain kinds of firearms.  But how should Congress determine which firearms the people may possess?

· Test the weapons against the purposes assigned to the 2nd amendment 

· Private violence: the gov't could prohibit guns that are not appropriate for that purpose

· Protect against tyrannical gov't: people should, in theory, have the same arms that the national guard has, otherwise they have no chance of fighting them adequately

· This goes too far.  We cannot have people w/nukes in their backyard.

· Other issues of regulation?

· Licensing & Registration

· From a regulatory perspective, this makes complete sense.  But, when examining this in light of the constitution, if one of the purposes of firearms is protection against gov't tyranny, then we don’t want the gov't to know where the guns are

· If we examine this in terms of the purpose of self-defense, then why should there be a concern at all?

· Safety Regulations

· If such regulations were imposed now, thousands of guns wouldn’t have them, so it wouldn’t be that effective

· If the gov't tried to make everyone with an old gun get the new safety features, it might be an undue burden in owning the gun.

· Furthermore, if these features make the guns more expensive, some will be precluded from owning guns

· The cts are not likely to be persuaded by these arguments, probably b/c of public policy reasons. 

· Standard of review of regulations?

· States are much more likely to regulate in detail the bearing of arms than the fed gov't.
· The standard of review that regulations must pass is unclear and has never been decided – should it be narrowly tailored, or more broad?

· In any case, the state will always have a compelling interest in the regulation of guns b/c they are dangerous.

· All that can be confidently said is that it would stop a total prohibition on the keeping of arms for purposes of personal security.  

· The model might come under a Casey standard of undue burdens w/respect to regulations, while the prohibition of guns is strictly judged.
FIRST AMENDMENT

“Congress shall make no law … abridging the freedom of speech or the press; or the right of people peaceable to assemble, and to petition the Gov't for a redress of grievances.”

Freedom of expression / incitement – 985 – 991; 996 - 1038

Fighting words/reputation/privacy – 1039 – 1048; 1054 – 1073

Hate speech 1074 - 1078

Sexually explicit speech – 1203-1221

The gov't may regulate speech in one of 3 ways:
· (1) Content-based regulations on speech

· These regulations must meet strict scrutiny
· The gov't must have a compelling interest that is necessary to the means it employs.   

· There are 2 types of Content Based regulations

· Subject matter restrictions: the application of the law depends on the topic of the speech

· Viewpoint restrictions: the application of the law depends on the ideology of the message

· (2) Content-neutral regulations on speech

· These regulations must meet intermediate scrutiny 

· The gov't must have an important interest that is substantially related to the means it employs.

· (3) Regulations on conduct that incidentally affects speech

· When the state regulates the time, place, or manner of conduct or speech, you must look at its interest in doing so. 

· If the state is regulating the conduct or speech for public health and/or safety reasons, the regulation is justified.  

· E.g. a regulation that prevents people from screaming at night in private neighborhoods doesn’t prohibit only certain messages; it depends on the fact that it is a disturbance

· The 1st amendment involves rights of citizens against rules made by their governments.  Thus, the applicability of the 1st amendment depends equally on the particular rule at issue, and the specific context in which it is being applied.  

· Examine the law the person is being charged under, because it might be one that doesn’t implicate speech values at all, and if it has that effect, it might be only incidental to the law’s true purpose.

· How much protection the 1st amendment affords depends on the type of speech at issue

· Political Speech

· This is given the most protection, unless it falls into one of the categories below, in which case it might be tempered somewhat: 

· Incitement to Crime/Violence

· A state may not prohibit speech advocating the use of force or violation of the laws, except where 

· such advocacy is directed to inciting or producing IMMINENT lawless action AND 

· this is a variation of the clear and present danger test put forth in Schenck, and produces a question of proximity and degree

· look at who the speaker is, who the listeners are, where they are, and what the historical context is [wartime, etc]

· this burden is on the prosecution

· the idea that the gov't must wait to regulate speech until danger is imminent is consistent w/Holmes’ market place theory:

· if the danger is NOT imminent, the market place might resolve it by allowing more speech about the issue

· if the danger IS imminent, there has been a market place failure, and the gov't must intervene to prevent the harm

· *** It is NOT clear whether this is definitely always a factor.  One reading of Brandenburg is that this is no longer a factor b/c Dennis doesn’t mention it at all, and the majority in Brandenburg said they were in line with Dennis.  Another argument is that it was only a factor on the facts of Brandenburg.  Or, it may be that the gravity of the harm and the imminence factor are inversely related: the greater the harm, the less imminence is required and vice versa (L. Hand’s view in Masses).  This reading would be consistent w/Dennis, where the threat was a communist overthrow of the US gov't, and imminence wasn’t a factor – the harm was that great.

· is LIKELY to INCITE or produce such action (Brandenburg)

· this is a matter of the language and style of speaking used by the speaker

· a distinction must be recognized between expressing one’s views and opinions, and commanding others to act lawlessly

· teaching people to believe in something or believe there should be action taken is NOT an urging to action (Yates)
· Yates/ Selaed/ Noto (1957-1961) 


· Smith Act convictions where USSC held that even if you are a member of a criminal group which advocates overthrowing the gov’t (even if you don’t), for a conviction, you must:

· Know of unlawful aims, and

· Have specific intent to further unlawful aims. 
· Must be an active member of the org., not a nominal member
· The action should pose a harm of some kind, but its debatable whether this is still a factor, or limited to the facts of Dennis
· If the gravity of the harm is a factor to be considered (b/c Brandenburg didn’t overrule Dennis), this implies that the harm has to be grave enough to justify suppression (the gov't must have a compelling interest in stopping it).  Thus, the rule in Brandenburg could be understood to require a narrow tailoring.  

· Statutes must draw a distinction between the abstract teaching of a resort to force or violence, and actually preparing a group for violent action and steering it to such action

· The legislature may NOT conclusively presume an entire category of speech dangerous w/out regard to individual context and circumstances (Brandenburg, in overruling Whitney)

· The Scope of Brandenburg: the following could arguably not be incitement to crime

· Copycat crimes

· Authors and producers define their 1st amendment defense in terms of scienter, arguing that Brandenburg requires intent to incite lawless action, which the author didn’t have.

· Pure info which facilitates crime

· E.g. Websites that list bomb recipes 

· Aiding and abetting crime
· Brandenburg v. Ohio 

· F: D is a leader of the Klu Klux Klan. D charged with syndicalism. His speech was advocating and teaching lawlessness, but not preparation b/c not likely to incite.

· Held: 
· Conviction overturned. USSC combines the most speech-protective aspects of both the “c&p danger” test and the “advocacy/incitement” distinction.

· Now you must look to (1) facial validity of the statute (if overbroad ( facially invalid), and (2) application of the statute. 

· New Test: Speech advocating the use of force or crime could only be proscribed where 2 conditions were satisfied: 

· the advocacy is “directed to inciting or producing imminent lawless action”; and 

· the advocacy is also “likely to incite or produce such action.”
· Significance of new test:  Seen as combing both Holmes and Hand test in a way that gives “double protection” to speech.

· Holmes: c&p legacy reflected in “likely to incite or produce” imminent unlawful action.

· Hand: what should be restricted is only direct advocacy of action, not mere doctrine.  Seen in the intention requirement.

· Elements of the Test: 

· Express advocacy of law violation

· Advocacy that calls for imminence

· Violation of law must be likely to occur 

· Comment:  Issues Raised by BB:

· Temporal and Spacial Issues: In analysis for “likely to incite” must consider temporal and special issues – if too much time will pass after advocating, not imminent.  Or if audience has to go far, not imminent. 

· Market Failure ( if there is time for the market to cure the speech, probably not imminent (Brandeis). 

· Mediums of Communication: The less connected the medium (web, radio, letter) ( the less imminent. 
· Under BB Test: Look at 

· (1) the harms of the speech and 

· (2) the pubic interest (social value) of 

· (a) the speech and the 

· (b) danger of suppressing the speech
Fighting Words
· The state may ban fighting words.  Fighting words are those that by their very utterance tend to incite an immediate breach of the peace.  (Chaplinsky)

· Fighting words only tend to incite an immediate breach of the peace if they are spoken face to face [i.e. directed at a specific person]

· Words that are offensive but are not directed at anyone in particular are not considered fighting words (Cohen v. CA)
· But, the state may prohibit certain words from being spoken or displayed in certain contexts, like in a courtroom.  The statute must just be narrowly tailored to that purpose.

· States can't ban offensive words just b/c they might offend someone.  This would create problems of notice b/c no one would know what words are offensive enough to cross the line.  This would have the effect of self-censorship, when much linguistic expression conveys not only ideas capable of a detached explication, but otherwise inexpressible emotions as well.
· Cohen v. California (1971) p.1015 – Places limits on Chaplinsky.

· Stands for the proposition that profane, offensive language is nonetheless 1st Am speech and may not be suppressed under the guise of regulating the “manner” of speech. 

· Facts: 
· D is charged with “offensive conduct.”  (so this is communicative conduct.)  D is in a corridor courthouse and wearing a jacket that says, “Fuck the Draft.”  

· Held: 
· Conviction reversed on 1st Am grounds.  Harlan’s opinion rejected a number of arguments by the state:

· The place argument:  If inside courtroom it might have been different b/c people are put on notice that there is a level of decorum

· Not unprotected speech: He found that the jacket was not obscene, b/c an expression is obscene only if it is “in some significant way, erotic.”  

· Not “captive audience”: We are often captives outside the sanctuary of the home and subject to objectionable speech, but here those in the courthouse could have avoided further bombardment by averting their eyes. 

· Rejects argument that the state has a right to ban expletives in order to “maintain what officials regard as a suitable level of discourse within the body politic.”  The 1st Ams general function is to remove govt’l restraints for the arena of public discussion.  Gov’t cannot restrict language b/c

· There will be no logical stopping point.

· Fair Warning Problem – what is offensive? Chilling effect. 

· Emotive content:  Words have an emotive force, people pick them for a particular reason. 

· It is not the governments job to protect the discourse or the debasing of the culture.  

· More speech can cure bad speech.

· If you let shocking words be used, they lose their shock value.

· Gov’t might abuse power and ban particular words as a smokescreen for unpopular views.
· Dissent, Black: This is conduct, not speech. 
· Fighting words are no essential part of any exposition of ideas.  They are of the slightest social value in getting to the truth and any benefit from them is outweighed by the social interest in order or morality.

· This doctrine is also justified by the social interest in order.  Fighting words required an unambiguous invitation to a brawl.  

· It is unclear whether there is an intent requirement here.  Intent is very important in some areas of 1st amendment law – Brandenburg imposes this requirement to allow breathing room to speech by limiting regulation to those speeches where the speaker intends to commit the harm.  

· If there is an intent requirement, then you have to look at whether the person speaking the fighting words understood the local culture and what is provocative: 

· the Chaplinsky Ct says that its whether men of common intelligence would realize the words tend to incite an immediate breach of the peace.  
Defamation
· Whether defamatory speech is unprotected by the 1st Amendment depends on who the speech is aimed at and what issue the speech involves

· The defense to a defamation charge is truth; if the speech was NOT held out to be true (i.e. a parody or joke) then there is no cause of action in defamation 

· But, you might be able to recover by bringing a non-defamation tort (see below) 

· if the matter is opinion, it is also immune from defamation, but this doesn’t mean that merely adding “I think” or something similar to the statement that you are protected if the speech would appear to be factual

· Speech aimed at Public Officials

· A public official may not recover damages for a defamatory falsehood relating to his official conduct or a matter of public concern, without clear and convincing evidence that 

· The statement was in fact false [this is the P’s burden to prove], AND

· the statement was made with “actual malice” (NY Times v. Sullivan)

· Malice is defined as: knowledge that the statement was false, or reckless disregard as to its truth or falsity.  

· i.e. the P must show that the D was subjectively aware that the statement he published was false, and the P must show that the D subjectively entertained serious doubts as to the statement’s truthfulness

· this means there is no liability for negligence or gross negligence

· This prevents any chilling effect on the press – b/c otherwise it would be comparable to self-censorship: would be critics would be deterred from speaking even though what they say might be true, b/c of doubt of whether it can be proven in court, or fear of the expense of having to do so.  However, this also leaves the press a lot of room to defame people w/out any consequences.

· NY times holds that you are in control of your own liability – its not a negative right to be left alone by the state, its an affirmative vision of a news enterprise that is fearless.

· Speech aimed at Public Figures

· There is no distinction between public figures and public officials for purposes of 1st amendment standards in defamation suits.  Although public figures aren’t subject to the restraints of the political process, they often play an influential role in ordering society, and have access to mass media, both to influence policy and counter criticism of their view and activities (Curtis)

· Public figures are

· People who have achieved general fame or notoriety in the community and pervasive involvement in the affairs of society

· In this case, you are only subject to defamatory statements [w/out being to get recovery] that are related to their role as a public figure in this capacity.  

· People who have voluntarily injected themselves or have been drawn into a particular controversy to influence the resolution of the issues involved

· In this case, the person becomes a public figure only to the extent of the controversy [limited public figure]

· Speech aimed at Private Individuals

· When a private individual is defamed, there is less need to protect freedom of speech/press, and more of a need to protect private individuals

· This is b/c they don’t have opportunities as effective for rebuttal as public figures, and the damage is thus greater 

· Thus, defamation of private individuals is only subject to constitutional limitations when it involves a matter of public concern

· This is decided on a case by case basis, by examining the content, form, and context of the publication. (Dunn & Bradstreet)

· There are 2 limitations on these types of cases: (Gertz)

· The state may not impose liability w/out fault (no Strict Liability) – the P must show that the D was at least negligent. 

· The state may not allow recovery of presumed or punitive damages, unless actual malice is established – in this case, there is no requirement that the P show actual damages.

· If the P shows negligence but not malice, he must show evidence of actual damages.

· Actual damages may be awarded for economic losses, personal humiliation, mental anguish and distress, and injury of reputation and standing in the community.

· This is designed to give the press the ability to predict what the risks will be in publishing information.

· This approach provides an equitable boundary between the competing concerns:

· Strength of the legit state interest in compensating private individuals for a wrongful injury to reputation

· Shields the press from the rigors of SL for defamation

· Matters of private concern

· There are no constitutional restrictions here; presumed and punitive damages may be recovered even if malice is not established

· States may impose strict liability if they want.

· Matters of purely private concern are far from the core of the 1st amendment.

· Speech aimed at Groups

· Most likely, speech aimed at groups of individuals is not likely to be found defamatory b/c libel law must meet individual standards.  The court in Beauharnais held otherwise, and although the case has never been expressly overruled, it is not considered good law today.

· The states may not define libel in any way they wish.  All state libel laws must meet 1st amendment standards.  
· Rape victims – media disclosing name of rape victims; court says media can publish whatever they want/

· First amendment interests override private interests in keeping name quiet.
Non-Defamation Torts
· Intentional Infliction of Emotional Distress

· A speech act may sometimes be the sole source of distress for IIED cases.

· However, whether recovery can be had depends on the person targeted.

· In order for public officials/figures to recover for IIED based on a speech act that is not held out to be true (i.e. parody), they must meet the NY Times standard (i.e. false statement + actual malice)

· Robust political debate is encouraged by the 1st amendment, and its bound to produce speech that is critical.  This is allowed, b/c otherwise political cartoonists and satirists would 

· Outrageousness in the area of political and social discourse has an inherent subjectivity about it.  This allows a jury to impose liability on the basis of the juror’s tastes or views.  To allow such subjectivity w/out a showing of actual malice would be to suppress media down to the most conservative circles.  This follows LH’s 1st amendment model which would have created sufficient predictability and control in the hands of the speaker (see Masses)
· Invasion of Privacy (facts, not lies)

· Intrusion into P’s private affairs

· Public disclosure of non-newsworthy facts the P would have preferred to keep secret 

· The SC has never decided whether the 1st amendment should apply to these claims.

· However, there is an argument that it should not, and states should be free to impose tort liability as they wish:

· The marketplace of ideas theory fails here, because more speech will not remedy the invasion of privacy, rather it will worsen the situation by calling more attention to the information.

· Also, for claims like this to go forward, the P must show that the information is highly personal in which the public has no legit interest.  Therefore, any 1st amendment claim would be very weak.

· The gov't may not create or allow liability for the truthful reporting of information that was from the gov't or gained from public records. (Cox, Florida Star)

· The media often suppresses the names of victims on their own volition.  

· Publicity placing the P in a false light

· False light is the claim that the disclosure not only invaded privacy but was also false, though not necessarily injurious to reputation

· The NY Times actual malice standard is applicable to these actions. (Time v. Hill)

· However, this case was decided before the Gertz case, which held that the NY Times standard doesn’t apply to private individuals in defamation cases, even for those arising out of a public interest.  The reasoning in Gertz might be plausibly applied here to false light cases involving private individuals.  

· Publication of information originally illegally obtained

· Liability is not allowed if the media broadcasts a tape of an illegally intercepted call if the media didn’t participate in the illegality and it involves a matter of public importance (Bartnicki v. Vopper)

· However, this case hints that the degree of public interest in the information is what determines the 1st amendment defense to the publication of private info unlawfully obtained

· There are important interests on both sides of the argument:

· Privacy of communication is an important interest, and the fear of public disclosure of private conversations might have a chilling effect on private speech

· But, the normal method of deterring unlawful conduct is to impose an appropriate punishment on the person who engages in it, not the law-abiding possessor of info. (Bartnicki)
Obscenities – Sexually Explicit Expression
· Obscenity is not protected speech (U.S. v. Roth)

· However, possession of obscenity is protected, but not by the 1st amendment.  It is protected by privacy rights (Stanley v. Georgia).  The court will not extend this ruling to distributors.  

· Obscenity is a description or depiction of sexual conduct that, taken as a whole, by the average person, applying contemporary community standards:

· Appeals to the prurient interest in sex

· The SC has found this to include that which appeals to shameful or morbid interests in sex, but it doesn’t include that which incites lust, in so far as lust may include a normal interest in sex

· However, the problem of fair warning is still present here.  What is “prurient” is subjective.

· Also, the “prurient” interest will probably change over time.

· Portrays sex in a patently offensive manner

· The portrayal must be patently offensive to the standards of the community in which it occurred.  There doesn’t have to be a state-wide standard, though its permissible. 

· The problem of fair warning is still present here.  What is “patently offensive” is subjective.

· Doesn’t have serious literary, artistic, political, or scientific value

· This factor is measured using a national reasonable person standard, rather than the contemporary community standard. (Miller v. CA)

· The speech must have more than some social value – it must be serious

· Porn as Subordination of Women

· Obscenity laws may not discriminate on the ground of the content of the speech. (Hudnut)

· Thus, an obscenity law that allows obscene materials if they depict the situation in a certain way, but prohibit a different depiction, disregarding the Miller standards on obscenity, is viewpoint discrimination and cannot be upheld.

· MacKinnin & Dworkin: feminist theory of porn

· Porn poses a problem of power – it eroticizes the dominance and submission that is the dynamic common to them all.  It makes hierarchy sexy.

· Faults of this argument

· For some women it is liberating and transformative, a healthy attack on a stifling and oppressive societal denial of female sexuality

· Justifications for regulating obscenity

· It debases individual character (demoralizes people)

· This is totally paternalistic.  This is the court trying to protect people from themselves.  

· It causes offense to unwilling onlookers

· But Harlan, in Cohen v. CA, said that people can always look away

· And, an obscene sexual act can't happen in the second or two it takes someone to avert his eyes

· It induces criminal conduct

· But there is no requirement of immediacy, serious harm, or intent, thus it’s a bit inconsistent w/Brandenburg

· It erodes moral standards

· It harms social fabric

· It is “low value” speech

· Its non-political, non-cognitive, and not susceptible to counterspeech

· Thus, cities think its justifiable to make it harder for people to access it (like w/smut zoning laws)
· 3 lingering problems with obscenity:

· Fair warning and vagueness (Miller tries to solve this)

· Self-censorship and enforcement are related to this

· ART

· What’s justification for states’ prohibition? What is the harm?

· It can’t be enough that it offends people.  You’re entitled to offend people with speech, even to unwilling listeners.  That’s not enough to justify prohibition.

· The case that it harmful is very weak and unpersuasive.

· Is it moral debasement?

· Ppl CAN promote ideas that are considered moral debasement.  State can’t suppress those IDEAs.

· So why can’t state suppress images that promote that idea?

· Does obscene material incite ppl to certain action?

· This hasn’t been proven.  Lots of contrary findings.

· There is no incitement to imminent lawless action here.

· Not much left that resonates really well with contemporary 1st amendment norms.

· We have deep cultural unease with sexual activity.

· Sexually explicit material seen as sinful/source of shame.

· Holdover from protestant ethic

· Freud wrote that it’s hard for humans to love and work at the same time.

· Concern about social collapse into orgiastic frenzy.

· What is the value of obscenity as speech?

· It is also hard to show that VALUE of certain obscene materials.

· There is value in literary works, but not much value to other obscene materials.

· Therefore, it should be of secondary first amendment concern.

· Miller is a failure as a way to give gov’t means to control obscene material.
· It is a failure because it ties itself to community standards.

· Combo of technology and community standards have changed dramatically.

· Porn easier to obtain now.  

· Everyone and anyone can cheaply and quickly and easily get access to very sexually explicit material.

· So what jurors are willing to convict for has gotten narrower and narrower.

· So this is harder for prosecutors to get convictions.

· So most target child porn or violent obscenity.

· But a lot of violent material is not obscene and a lot of obscene material is not violent.

Child Pornography
How it departs from other obscenity law.

· Harm caused by child porn isn’t because of effect on the viewer.

· Restrictions on child porn are defended on basis of the harms inflicted on children used/abused/exploited in the production of child porn.

· Theory of harm is not that it can stimulate pedophiles, etc.

· It is a crime EVERYWHERE to use kids for sex.  This conduct has near universal disapprobation.

· So, court can say that no matter where it is produced, it is immoral, wrong, and unlawful to use a child in these images.

· So it’s easy to say it’s a crime to produce this material.

· What about the person who only disseminates the info?

· Lots of 1st amendment law says that when the press gets info lawfully, gov’t can’t go after disseminator of the info; only the one who obtained it unlawfully

· This isn’t the same for ppl who redistribute child porn; They can be liable for that, even if they didn’t create/produce the child porn. 

· Seller usually knows what involves really young kids.  Adolescents is a more complicated problem—whether distributors know or not.

· For younger kids, the scienter requirement is not hard to satisfy.  It’s harder when adolescents are involved.

· Mostly, gov’t catches those who distribute the material, not those who make it.

· Rationale for this wide ban on child porn

· The state has a compelling interest in protecting the children forced to engage in the abusive acts.  

· The state may protect the physical and psychological wellbeing of a minor

· The material produces a permanent record of the child’s participation in the harm
· Gov’t is entiled to restrict production AND distribution of child porn.

· No right of privacy in possession of child porn.

· Work is NOT taken as a whole.

· If only one scene obtains child porn, it can be suppressed, whether or not there is lots of value in the rest of the work.

· This has raised dissents among justices.

· May be value for anthroplogical works or documentaries, but there is still no exception

· The gov't may prohibit the sale or distribution of visual depictions of sexual conduct involving children below a specified age, even though the material is not legally obscene.  (NY v. Ferber)

· This is an easier standard to meet than the Miller standard in obscenity law:

· A trier of fact need not find that the material appeals to the prurient interest of the average person

· It is not required that the sexual conduct portrayed be done so in a patently offensive manner

· The material at issue need not be considered as a whole 

· It doesn’t matter if the work has serious artistic, literary, political or social value.

· New York v. Ferber (1982) 
· Facts: 
· NY statute prohibits persons to knowingly promote sexual performances by children under 16 by distributing material which depicts such performances. 

· Held: 
· Child pornography, even though not a Chaplinsky category, or not obscene, still afforded protection under the 1st Am. 

· Comment:  

· Ct. says protecting children is compelling state interest. B/c the harm is so great, ct. willing to punish all along the chain of suppliers of child porn.

· This differs from Miller obscenity std in that:

· (1) Doesn’t have to take the work as a whole ( even if work is a little pornographic, prohibited

· (2) Doesn’t have to be patently offensive

· (3) Doesn’t matter if appealed to prurient interest.

· The big difference with child pornography and Miller obscenity is THE HARM.

· Here it is clear – 2 harms from child pornography:

· Harm from production (the sex)

· Harm from distribution (permanent record)
· Child porn is banned at all levels (i.e. it is illegal for everyone from producers, to distributors, to consumers)

· Stanley v. Georgia is not applicable here (not okay to possess obscene material if its child porn – Osborne v. Ohio)

· Chain of distribution theory: all participants in this enterprise are criminally liable b/c the state has such a strong interest in suppressing that harm that it is willing to suppress the behavior all down the chain.

· Virtual child porn

· The above statements don’t apply to this genre, where actual children were not involved in making the work (Ashcroft v. Free Speech Coalition)

· This is because there is no actual harm to any individual child.  

· This actually might be a good development, b/c it means that less children are involved w/porn.  

· But, if the material is obscene, it could still be suppressed under the Miller test.  

· It is constitutional to advertise material as depicting sexual performances of children, as long as the actors are really adults.

· The burden of proof still lays with the gov't to show that the material is actually child porn.  To do otherwise would be inconsistent with 1st amendment values (whomever has the BOP will probably lose the case)

FEMINIST ANTI-PORNOGRAPHY

· McKinnon & Dworkin anti-porn ordinance.

· They flip the conventional story about sexually explicit material on its head.

· They say that porn should be treated as a form of sex discrimination and the subordination of women to men.

· Porn isn’t outside community standards; rather, it represents/expresses community standards—the standard of female submission, violence against women, etc—the idea of the ordinance is not to REINFORCE community standards, but to CHANGE community standards by suppressing certain porn.

· Feminist argument is that the personal is political.

· This isn’t a personal matter of privacy, but a matter of politics & culture.

· So if porn is political, then suppressing it is suppressing a political idea.  Which is constitutionally vulnerable.
· American Booksellers v. Hudnut
· Facts:

· Ordinance targets material with a specific viewpoint – female victimization and male dominamce.
· Held,

· Ordinance does not refer to the prurient interest, offensiveness, or standards of the community, and it is struck down.
Content Neutral Laws and Symbolic Conduct
· The gov't may regulate conduct that communicates (symbolic speech) if the regulation is sufficiently justified (US v. O’Brien)

· First step is to determine whether the conduct is expressive enough to bring the 1st amendment into play (Spence)

· To do this, ask whether there was an intent to convey a particularized message, AND

· Whether that message would be understood by those who viewed it

· Next, decide whether the state’s interests are implicated on the facts, and whether they are related to the suppression of free expression (Texas v. Johnson)

· To measure the relatedness, look at the law and what it is being applied to

· If the regulation is unrelated to the suppression of speech, the following factors must be satisfied for the regulation to be upheld (O’Brien)

· It furthers an important or substantial gov't interest

· The gov't interest is not related to the suppression of free expression

· If there are incidental restrictions on alleged 1st amendment freedoms, they are no greater than what is essential to the furtherance of that interest

· Balance what advantage the speaker is getting by being able to engage in this symbolic speech against what disadvantage the gov't is subjected to by giving this right of symbolic speech.

· If the gov't has an important interest, it can ask the speaker to find a different manner or time to express himself. (this is not true for cases where the gov't does have an interest in the communicative impact of the speech – Cohen v. CA)

· The gov't has an important interest in preventing fires, but people have the right to burn things in protest.  So, the gov't has to restrict this right to burn to certain places, times, and maybe objects, but it might not be able to ban burning altogether

· However, it is not as clear is whether the speaker could tell the gov't to change their laws in order to provide that right of expression.  

· The regulation is w/in the power of the gov't [from either Art I or the police power]

· The O’Brien court said this was a version of heightened rationality review, but in reality, they didn’t put much rigor into their test

· They never looked at the legislative motivation behind the regulation.  They also never ask whether the gov't could get along w/a different draft card system, and they don’t push hard on the relative importance of the system.  Essentially, they just used rational basis review.  

· If this test is going to have any rigor to it, the SC should really look at whether the gov't’s interest would actually being advanced by having the prohibition rather than not having it. 

· Sometimes, prohibiting the conduct will do no more to advance the gov't’s interest than allowing the conduct will.  Is the regulation solving the problem the gov't is trying to fix? [evaluate the interest at the margins, where there is not such a huge difference between the regulated conduct and the unregulated conduct]

· There is also a question whether the gov't should also have to provide evidentiary support for their “secondary effects” arguments

· The effect on the overall ambiance of the neighborhood

· If the regulation is related to the suppression of speech, it is outside the O’Brien test and is subject to the “most exacting scrutiny” (Texas v. Johnson)

· Look at the categories of prohibited speech, to see if the speech being regulated can fit into one of those categories.  If this is possible, then the regulation will probably be upheld.

· I.e. defamation, obscenity, incitement, fighting words; or b/c it’s a place specific rule and as such, the gov't may enforce it

· The gov't may not ask the speaker to use different words or means of expression here.  

· In Tx v. Johnson, the ct found that the regulation prohibiting flag burning was only aimed to protect against impairments that would cause serious offense to others, i.e. content based regulation.  Just b/c the state has an interest in preserving the flag as a symbol of nationhood and national unity doesn’t mean that the gov't may prohibit expression of an idea simply b/c society finds the idea itself offensive or disagreeable.

· The SC has found the following regulations to be unrelated to the suppression of speech (content-neutral)

· Nude dancing

· The court has found these restrictions to be content neutral, and has allowed its suppression when the restriction was a general one preventing public nudity.  

Hate Speech
· Hate speech is not a legal category; it is only a cultural and political category

· In general, speech which expresses hatred for people or for groups of people cannot be suppressed just b/c it would anger or offend those people.

· However, such speech may be regulated under some place or circumstance specific situations; or a properly worded fighting words statute

· General expression of ridicule probably couldn’t be suppressed under a group libel theory, such as that in Beauharnais v. Illinois
· This is b/c this case, while never overruled, was decided prior to the contemporary understanding of the 1st amendment (Brandenburg, Sullivan).  The impact this would have on 1st amendment protection would be wide-ranging, and discussion of racial groups would be not permitted at all.

· Whether harassing speech can be suppressed by the gov't depends in part on who the harasser is

· Gov't actors

· Under constitutional obligations of the EP clause to provide equal respect to all citizens without regard to race

· Whenever the gov't tries to outlaw discriminatory speech, the question becomes: is it subsidiary to something with respect to which the gov't can impose an obligation of non-discrimination?

· In schools & work environments, the gov't may suppress discriminatory speech in order to ensure a non-hostile working/learning environment.

· But when this is applied to the students of a state school, serious 1st amendment values are at stake, b/c there are problems of overbreadth and vagueness (i.e. students live on campus, so its more than just a sort of speech zoning, also if the regulation punishes more than intent)

· Private parties

· Free to be and act like bigots of they want.  

· Its probably a violation of privacy for the gov't to regulate things of this nature.

· The gov't may regulate less than the full class of unprotected speech when the harm singled out is more severe than the general category of speech.

· The question becomes, what kinds of lines are permissible for the state to draw?  

· Those drawn on the basis of viewpoint are impermissible

· Thus, regulating race-based fighting words is not allowed, if the danger is equal no matter what the words are (race, or otherwise), b/c the regulation is about an attempt to suppress a particular argument about racial equality.  

· Those drawn on the basis of harm are okay.  

· Is there a significant difference in harm between race/religion based fighting words and the general set of fighting words?

· According to the majority in R.A.V., regulating race based fighting words is not allowed because it is a viewpoint restriction.  

· But, if you argue that the reason for regulating these kinds of fighting words is b/c they increase the harm likely to result from the person they are spoken to, then the regulation might be allowed.

· There is a distinction between words being an element of the crime, and words being used to prove an element of the crime (Wisconsin v. Mitchell).  

· If the state criminalizes conduct that has no speech element, and then uses the motivation behind the conduct (which is racial hatred) as evidence of a motive to commit the crime, then the crime may be enhanced.  

· E.g. the law of homicide allows a penalty to be enhanced if the crime is done in a premeditated way w/malice aforethought.  

· Even if speech will undeniably cause psychic pain to listeners must not be suppressed, so long as the pain comes from the content of the speech ( can’t regulate content. (Nazi-Skokie dispute)
· Nazi-Skokie dispute (1970s)
· F: Nazi group planned to march in survivor community in Skokie, ill.  The village enacted ordinances designed to neutralize the demonstration, including one forbidding the dissemination of any material s which promote or incite racial or religious hatred.

· Held: Unconstitutional.  Although shocking, any shock effect of the march was due to the content of the ideas expressed, and “the public expression of ideas may not be prohibited merely b/c the ideas are themselves offensive to some of their hearers.”

· Cannot prohibit based on viewpoint, even if it is a disfavored subject. (RAV v. St. Paul)

· RAV v. City of St. Paul (1992)
· Cross-burning case. Ct. says anti-hate speech laws run afoul of content-neutrality. 

· Held: The ordinance, on its face, violated the 1st Am.  Court split on rationale.

· Scalia Opinion: the law was impermissibly content-based b/c it prohibits otherwise permitted speech solely on the basis of subjects the speech addresses. 

· Scalia says that even though FWs are an unprotected category, “when the gov’t is regulating a supposedly “unprotected” category, it may not do so in a content-based manner.”  

· Exception:  When the basis for the content discrimination consists entirely of the very reason the entire class of speech at issue is proscribable. (e.g. gov’t can choose to proscribe only the most extreme of an unprotected class) ( can regulate a subset if harm is more severe than others. 
· Application: the statute here applied only to FWs that insult or provoke violence “on the basis of race , color, creed, religion or gender.  All other abusive language, no matter how bad, was permitted. Viewpoint discrimination: can’t prohibit speakers from expressing views on disfavored subjects.

· Compelling state interest, but not narrowly-tailored b/c not “necessary” and there were “adequate content-neutral alternatives.”

· Concurrences:  All other J’s just said it was overly-broad. 
True Threats
· Those statements where the speaker means to communicate a serious expression of intent to commit an act of unlawful violence to an individual or group of individuals.  

· Threats may also take the form of actions which amount to symbolic speech (like cross burning).  If the statute regulating such actions defines them in practical terms as a threat, the regulation may be upheld (VA v. Black).  

· The regulation will be valid b/c it doesn’t prohibit the action altogether, rather it prohibits doing the action in such a way as to intend to threaten another (and this could be directed at any person, not a specific group).  This complies w/R.A.V.

· These work speech harms

· Put people in fear, generate fear of unlawful violence, create incentives to create extra precautions for safety, limit mobility of the threatened

· These cause real harm

· There is no requirement that the speaker actually intend to carry out the threat - only that the listener believes the threat to be credible and true.

· There is also no imminence requirement.  However, counter speech won't do any good here anyway.  Short of retracting the threat and the subject believing it, the harm goes on for the duration of the threat.

· Even if the regulation seems valid based on the above categories, it may still be struck down if the court finds it 

· Void for vagueness

· A law is unconstitutionally vague if a reasonable person cannot tell what speech is prohibited and what is allowed 

· This would violate due process

· Overbroad 

· A law is unconstitutionally overbroad if it regulates substantially more speech than the Constitution allows to be regulated (Gooding v. Wilson)
· Gooding v. Wilson (1972)
· D said to PO, “You white son of bitch, I’ll kill you.  If you put your hands on me, I’ll drop you to pieces.” 

· Arrested and convicted under breach of peace. 
· Ct. says statute is too broad on its face b/c covers protected and unprotected speech ( ct. doesn’t want to allow cops to suppress all street speech.

· Note: Could have been arrested under threat rule.
· Fighting words laws are prone to being unconstitutionally vague and overbroad.

SYMBOLIC SPEECH
· The critical question is whether the gov’t’s purpose, as reflected by the legal rule applied to the conduct, is related to the suppression of free speech. (US v. O’Brien)

· 4 part test on symbolic speech: (US v. O’Brien)

· (1) Is rule within power of gov’t? (within Art I if federal gov’t, or police power if state/local gov’t?

· (2) Does it further an important gov’t interest?

· (3) Is interest related to the suppression of free speech? (look at the weight of the interest)

· (4) Is restriction no greater than necessary? (strict scrutiny)

· US v. O’Brien

· Facts:

· O’Brien charged with knowing destruction of his draft card.

· Raised first amendment defense to his charge.

· Held,

· This law regulates conscription process, not speech

· Upheld conviction.

· Court does not really apply its test with rigor( doesn’t look to incremental margin of speech value.

Flag Desecration:

· Law cannot be too vague, or it will be void for vagueness (Smith v. Goguen)

· Street v. NY (1969) – flag burning

· Statute unconstitutional as applied

· May not prohibit expression of ideas, even if offensive

· There is freedom to express opinion about the flag

· Smith v. Goguen (1974) – flag stitched on bottom of pants

· Void for vagueness ( need to clarify what “defacing” entitles

· Spence v. Washington (1974) – peace sign taped on flag

· There was intent to convey a particularized message

· AND, there was great likelihood that the message would be understood by those who viewed it

· This was expression about affairs of govt. protected by Am.

· Texas v. Johnson (1989) (5-4)– flag burning
· The restriction is content-based, not content-neutral, b/c puts out a certain message

· B/c it is content-based, state’s interest is subject to the “most exacting scrutiny”

· State may not foster its own view of the flag by suppression other views

· Can let other speech challenge

· TX v. Johnson

· Facts:

· J burns American flag at Repub nat’l convention.

· Charged with desecration of venerated object.

· Held,

· Cannot be a crime to simply desecrate a flag
· Symbolic meaning of the flag does not belong to anyone; can’t limit use of the symbol itself.

· Flag burning is not fighting words or personal insult.
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