Constitutional Law II
Lupu, Fall 2004
2I.
Constraints on State Action


2A.
Privileges and Immunities (14A)


2II.
Incorporation


2A.
Current Regime


2B.
Old Fact-specific Approach


31.
Black versus Frankfurter


3III.
Substantive Due Process (14A)


3A.
Economic Liberties


31.
Lochner Era (Economic DP):


3a)
Rule


3b)
Cases


42.
Modern Era: Death of Lochner


4a)
Rule


4b)
Cases


43.
Sliver of Possible Use


5B.
Non-Economic Liberties (Privacy)


51.
Contraception


5a)
Source


5b)
Griswold v. Connecticut, (1965)


52.
Abortion


6a)
Roe v. Wade (1973)


6b)
Intervening Cases


6c)
Planned Parenthood v. Casey


7d)
Post-Casey


73.
Family Relationships


7a)
Marriage


7b)
Extended Family


84.
Sexuality


8IV.
Equal Protection


8A.
Rational Basis Review


81.
Rule


8a)
Upheld If:


9b)
Disfavorable Factors


92.
History


93.
Modern Doctrine


9a)
Any conceivable purpose sufficient.


9b)
Stronger presumption when involving expenditures


10B.
Strict Scrutiny


101.
Racially Discriminatory Purpose


10a)
History of Doctrine


10b)
Establishing Discriminatory Purpose


11c)
Arlington Heights 5 Factors


11d)
Specific Contexts


122.
Education


123.
Public Employment and Contracting


134.
Alienage


13C.
Intermediate Review


131.
Gender Discrimination


13a)
Rule:  Intermediate Scrutiny


13b)
Purposes


13c)
Generally struck down, 3 exceptions.


142.
Disability


153.
Illegitimacy


154.
Sexual Orientation


15a)
Romer v. Evans:


15b)
Same-Sex Marriage


15c)
Adoption


15d)
Military


16D.
Other Classifications and Rational Basis


161.
Age


162.
Poverty and Wealth


16V.
Right to Bear Arms


161.
Sanford Levinson


172.
US v. Miller (1939)


173.
US v. Emerson  (5th Cir. 2001)


17VI.
Freedom of Speech


17A.
Theory


171.
Purposes


172.
History


183.
Themes


18B.
Incitement


191.
Clear and Present Danger


192.
Hand v. Holmes


203.
Red Scare Cases


204.
Smith Act Prosecutions


205.
Brandenburg Test


20a)
Brandenburg v. Ohio (1969)


21b)
Post-Brandenburg


21C.
Fighting Words


211.
Cases


22D.
Reputation and Sensibility


22E.
Hate Speech


231.
Viewpoint discrimination


232.
Motive Discrimination


233.
Speech as Intimidation (Threats)


23F.
Sexually Explicit Expression


231.
Obscenity


23a)
Miller v. California (1973)


24b)
Paris Adult Theatre I v. Slaton (1973) (5-4)


24c)
Very difficult to show real harm


24d)
After Paris and Miller


242.
Child Pornography


243.
Pornography as Female Subordination


24a)
Amer. Booksellers Ass’n v. Hudnut (1986)


25G.
Symbolic Speech


251.
What Counts?


252.
Strict Scrutiny





I. Constraints on State Action

· 5th Amendment not a constraint on state action because Constitution may only constrain States when text is explicit.  See Barron v. Baltimore TA \l "Barron v. Baltimore" \s "Barron v. Baltimore" \c 1   (5th Amend. granted no cause of action against State when City of Baltimore ruined private wharf).
· Art. IV § 2.  “The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.”
· Rule:  A privilege and immunity (i.e. a substantial right) may only be restricted with a narrowly tailored law, which directly bears on a substantial out of state evil.

A. Privileges and Immunities (14A)
· “No State shall make or enforce any law which shall abridge the he privileges or immunities of citizens of the US”

· Narrowly applies only to those privileges and immunities stemming from US citizenship.  

· Examples of right, Slaughterhouse Cases (Miller, J.):
· Right to vote.  Saenz v. Roe, 1999 (SC invalidated welfare law which based benefits on those paid in residents previous state).

· Right to come to seat of government and participate therein.

· Writ of habeas corpus.

II. Incorporation
· Total versus Selective

· Black argued for complete incorporation to restrict judicial discretion.

· Frankfurter argued for incorporation if right fundamental to ordered liberty.

· Facts versus Right
· Traditional approach focused case-specific facts to determine need for incorporation.  Palko, Adaamson, Apodaca
· Modern approach examines importance of right regardless of impact it would have on case’s outcome.  Duncan.
A. Current Regime

· Court examines facts to ascertain whether Bill of Rights is implicated, severity of violation not critical.  Duncan v. Louisiana (SC overturned conviction when D did not get state jury trial and crime of equal sentence would have gotten jury trial in Federal court).
· Virtually all Amendments incorporated against States exactly as against Federal government.  Except grand jury indictment provision (5A), and excessive bail (8A).
B. Old Fact-specific Approach
· Palko v. Connecticut (1937)—While right against double jeopardy existed, in this case it wasn’t fundamental.  Cardozo upheld heavier criminal sentence resulting from an appeal of a less serious sentence for the same crime.  
· Adaamson v. California (1947)—SC held that 5th Amendment right against self-incrimination was not applicable to the States.  SC upheld conviction though prosecutor mentioned that D did not take the stand.
· Black’s Famous Dissent:  Argued for total incorporation and argued that “natural law” formula was “excrescence.”
· Apodaca v. Oregon—Unanimity requirement of constitution does not apply.
1. Black versus Frankfurter

· Black argued that not using Bill of Rights allowed too much judicial discretion.  Practically, Black won since most amendments are incorporated.
· Frankfurter believed in the “fundamental fairness” school.  Though Bill of rights could inform fairness, court was not in position to choose which Amendments to integrate.
III. Substantive Due Process (14A)
· Essentially dead doctrine, with some exceptions.
· First attempt to give substantive content to 14A DP.

· Lochner Approach:  During the Lochner era, law required “direct relation to appropriate and legitimate end.”  Many laws struck down.
· Work hours limitation.  Lochner.  For women.  Muller
· Prohibition on purchasing insurance from out of state co.  Allegeyer
· Minimum wage for women.  Adkins.

· Law prohibiting refusal to hire non-union workers.  Coppage.
· Subjecting ice-vendors to public utility regulation.  Liebmann.

· Nebbia ended the Lochner era.  Presumption OK unless shown not be legitimate purpose  or arbitrary and not reasonably related.  See cases.
· Carolene Products while upholding Federal law on 5A grounds articulated core 14A and 5A principles in Footnote 3.
· Enough that some evil is at hand and that it might be thought that law could address it.  Lee Optical.
· Legacy of Lochner is privacy.
A. Economic Liberties

1. Lochner Era (Economic DP):  
a) Rule
· An act interfering with economic liberty must have a “direct relation, as a means to an end, and the end itself must be appropriate and legitimate.”  In practice, court only views economic ends as appropriate.  SC struck state laws interfering with economic liberty.
b) Cases

· Allgeyer v. Louisiana—First time SC invalidate state law on substantive due process grounds.  Struck down law prohibiting purchase of insurance from companies failing to comply with LA law.  
· Lochner v. New York:  Courts struck down law prohibiting bakery employee work hours.  Court found that law did not further purpose of protecting health or welfare and improperly restricted right of free contract.

· Muller v. Oregon—Upheld law limiting female laundry workers to 10 hours per day. 
· Coppage v. Kansas—Struck down law prohibiting workers from refusing to hire unionized workers b/c employers had right to set terms of employment.
· Adkins v. Children’s Hospital—Struck down minimum wage law for women because protecting women was legitimate end.
· New State Ice Co. v. Liebmann—Struck down law subjecting ice vendors to regulation as public utility.
· Weaver v. Palmer—Court struck down prohibition of shoddy mattresses as arbitrary means.
2. Modern Era: Death of Lochner 
a) Rule
· Laws restricting economic liberty will be upheld if they have a “reasonable relation to a proper legislative purpose, and are neither arbitrary nor discriminatory.”  Nebbia.  Sanctity of economic liberty dies.
b) Cases

· Nebbia v. New York (1934)—Upholds law fixing retail price of milk for benefit of milk farmers because it was neither “arbitrary, discriminatory, or demonstrably irrelevant” to legitimate purpose.  Kills Lochner.
· West Hotel Co. v. Parrish—Overruled Adkins and upholds minimum wage law for women holding constitution does not mention freedom of contract and protecting women’s health is a legitimate state end.
· U.S. v. Carolene Products Co.—Upholds federal prohibition against interstate transport of milk, under 5A due process.  Though 5A and not 14A, it signals 
· SC’s presumption of constitutionality for laws affecting economic liberty.
· Decreases scrutiny to “RR” for questioned law.
· Stone, J.  Footnote 4: Constitutionality weakened when law: 
· ¶1:  Contradicts specific prohibition in Bill of Rights.

· ¶2:  Restricts processes that may be used to repeal undesirable legislation.
· ¶3: Is directed at discrete and insular minorities (religious, national or racial).
· Williamson v. Lee Optical—Least scrutiny (RR)—“Enough that there is an evil at hand. . . and that it might be thought that the particular legislative measure was a rational way to correct it.”  Upholds law requiring licensed optometrist to fit lenses unless there is prescription.

3. Sliver of Possible Use

a) 
Punitive Damages:  Excessive punitive damages may be seen as arbitrary.  See BMW v. Gore (reversing $2M punitive damages where compensatory were only $4,000).

b) 
Retroactive legislation:  Kennedy thinks that retroactive legislation violates due process separate from Takings Clause.
B. Non-Economic Liberties (Privacy)
· Standard of review was clear after Roe (strict scrutiny), after Casey its unclear (what is “undue burden?”) and Lawrence (doesn’t explicitly say if regulation is narrowly tailored. There is no standard of review).
1. Contraception

· Evolved out of parent’s educational rights, Meyer, Pierce, and forced sterilization. Skinner
· The first area announcing right to privacy as emanating from the “penumbras” of the Bill of Rights and including right to procreation.  Griswold.

· Eisenstadt held right to contraception was an individual, not just married couple’s right.

a) Source

(1) Parent’s educational rights

· Meyer v. Nebraska (1923)—Reversed conviction of teacher for teaching German to students because NE law materially interfered with the calling of modern language teachers and with the power of parents to control their children’s education.
· Pierce v. Society of Sisters (1925)—Sustaining challenge to OR law requiring children to attend public schools because law interfered with the liberty of parents and guardians to raise their children. 
(2) Forced Sterilization

· Skinner v. Oklahoma (1942)—Invalidating OK compulsory sterilization of people convicted of felonies three or more times.  Law exempted a number of white collar felonies.  Douglas, for court, held that right to procreate is a fundamental right the deprivation of which triggers strict scrutiny.
b) Griswold v. Connecticut, (1965)
F:  Dr. convicted under Conn. Law criminalizing dissemination or use of birth control or related info when he told couple about birth control.

H:  Douglas found case involved “penumbras” of rights (including privacy) guaranteed under BoR as incorporated.

Harlan most durable opinion.  Thinks law violates basic values “implicit in the concept of ordered liberty” (Frankfurter school) by violating individual right of privacy.
· Eisenstadt v. Baird (1972):  Person distributed contraceptive to unmarried people.  Held: Distinction b/t married and unmarried was unconstitutional and reproduction individual right  Finds Griswold and Skinner as addressing constitutional right of decision to bear or beget a child.
2. Abortion

· Right to terminate pregnancy stems out of right to procreate and privacy. Roe
· Roe Regime:  Strict Scrutiny for laws regulating abortion.  Compelling interest and trimester system.  Roe.  Many laws struck down.  See e.g. Akron (hosp. requirement).

· Roe to Casey:  Turning Tide:

· No duty to fund abortion, McRae, or related services, Rust.

· SC found trimester framework flawed and did not invalidated law despite (1) req. doctor to test for viability and (2) stating life began at conception.  Webster.

· Casey Regime:

· Replaced strict scrutiny with “purpose or effect of creating undue burden” prior to viability.

· May have saved Roe but led to a lot of previously impermissible laws to be upheld.  See e.g. Mazurek 

· Nonetheless, D&X ban struck down when lacked maternal health exception.  Stenberg. 

a) Roe v. Wade (1973)
· Held (Blackmun): Right to privacy includes right to termination pregnancy.
· Procreation is a fundamental right.

· Restrictions on right to procreate trigger strict scrutiny.

· Trimester System: State has no compelling interest to regulate abortion prior to viability (1st trimester).  In second trimester, state may pass reasonable maternal health regulations. Third trimester, post-viability, state has compelling interest and may proscribe so long as health exception exists.

b) Intervening Cases

· Hospitalization requirement for post-first trimester abortion constituted “significant obstacle.”  Akron v. Akrn Ctr. for Repro. Hlth. (1990) (subsequent to Casey similar provisions have been upheld).

· No gov. duty to fund abortion (Hyde Amend.), even if necessary.  Harris v. McRae (1980)

· No gov. duty to fund related services.  Rust v. Sullivan (upholding Title X restriction on funds for abortion counseling).

· Webster v. Reproductive Health Services (1989):  Plurality found 
· Roe’s trimester framework flawed.
· Law’s stmnt. that life begins at conception did not contradict Roe 
· Upheld ban on use of public facilities or employees to perform abortions.  
· No problem requirement that doctor test for viability b/c allowed doctor to bypass if believed to be irrelevant.
c) Planned Parenthood v. Casey

F:  Penn. law 
· Holding (TEST): A law is invalid if it has the purpose or effect of creating an undue burden to pre-viability abortion. Overrules SS.

· Spousal consent unconstitutional

· 24hr waiting period, informed and parental consent OK.
· Declined to overrule Roe, and though it may have saved abortion rights after Webster, it allowed a whole host of previously impermissible regulations.

· Overruled trimester framework as too rigid and unworkable.

d) Post-Casey

· D&X law ruled unconstitutional when lacking maternal health exception.  Stenberg v. Carhart.

· Mazurek
3. Family Relationships

· Marriage is a fundamental right under DP and EP.  Loving.

· SC will engage in “critical examination” of laws abridging marriage right.  Zablocki.

· Overturned law req. proof of ability to support non-custodial child.  Id.
· Overturned prohibition against prisoners marrying.  Safley.

· Laws affecting extended family get more deference.  Borass (upholding zoning for unrelated family members); Michael H. (upholding state law presumption that mother’s husband is father).  Still, some will get overturned:

· SC critical of laws defining nuclear family.  Moore
· State’s making of a “better” decision insufficient to overturn family decision.  Troxel.
a) Marriage

Loving found marriage to be fundamental, under DP, and protected under EP.  Zablocki articulated “critical examination test.  Turner gave reasons for marriage importance.
· Loving v. Virginia
· EPC:  Can’t deny people right to marry based on race.
· Alt. Holding:  Right to marry is fundamental right under 14A DPC.  

· Zablocki v. Redhail—SC invalidated Wisc. law denying marriage licenses to residents with non-custodial dependents unless they proved support would not be jeopardized.  SC engaged in “critical examination,” “sufficiently important state interests and is closely tailored to effectuate only those interests.” Under that standard it found, even if interests were adequate, law too broadly interfered w/ rt. to marry. SC again sees as DP and EP argument.
· Turner v. Safley—SC invalidates law prohibiting prisoners from marrying unless pregnancy or kid involved citing importance of (1) expression of emotional support and commitment, (2) Religious significance, (3) eventual consummation, (3) marriage pre-condition to gov. benefits.
b) Extended Family

· Moore v. E. Cleveland—SC invalidated law defining family as only nuclear on DP grounds stating “Ct. must carefully examine the importance of govt.’l interests and extent to which they are served by regulation. 
· Belle Torres v. Borass—Contrast with Moore.  Ct. upheld zoning law excluding unrelated groups under a more deferential DP standard.
· Troxel v. Granville—Under DP, SC invalidated ruling awarding grandparents visitation rts. over objection of parent.  Ct. noted it didn’t matter that state might make “better” decision.
· Michel H. v. Gerald—Relying on tradition, Scalia upheld lower ct. denial of custody to likely biological father b/c Cal. law presumed custody belonged to wife’s husband.
4. Sexuality

· In Bowers, SC framed issue in terms of lack of constitutional protection for homosexual sodomy.

· In Lawrence, Kennedy (for SC) explicitly overturned Bowers saying (1) right at stake more general right to intimate relations (under DP), and (2) social conceptions had changed, (3) Morals insufficient to intrude on privacy.
· Bowers v. Hardwick (1986) (5-4):  White refused to extend reproductive, family, marital rights to cover homosexual sodomy under DP, which law and tradition has proscribed.  Blackmun framed issue in terms of general rt. to engage in intimate relationships. Overturned by Lawrence.
· Remember Romer was EP.
· Lawrence v. Texas (2003)—Lawrence convicted of deviant sexual conduct for homosexual sex.  
· HELD:  Kennedy, following Blackmun, cites legal changes (Casey and Romer and only 13 states proscribe) and insufficiency of moral considerations holding that right to intimate relations protects private consensual relationships.
· Gay marriage is unclear.  State cases have indicated acceptance under conceptions of DP and EP.  Baker, Goodrige, but 37 states passage of anti-gay amendments and DOMA challenge whether it might “fundamental to ordered liberty.”
IV. Equal Protection

“No State shall. . . deny to any person within its jurisdiction the equal protection of the laws.”

· Economic Due Process or Equal Protection:  
· Equal protection challenges differential treatment based on group membership.  Due Process involves improper restriction of liberty or property irrespective of group membership.
· Economic Due Process essentially dead.
· Economic Due Process generally affects States.
A. Rational Basis Review
1. Rule

a) Upheld If:
(1) Legitimate purpose conceivably exists, and,
· Need not be actual purpose.  Fritz, Beach Communications.
(2) Legislature could rationally believe law furthered actual or hypothesized purpose.

· Need not be best means.  See Schweiker, Murgia.

· Greater tolerance for underinclusiveness.  McDonald, Tussman-tenBroek.
· Stronger presumption when expenditures involved. Schweiker.
(3) Challenger cannot counter every conceivable basis.  See Beach.

b) Disfavorable Factors
· Arbitrary, capricious—Olech.
· Undemocratic.  Alleghany, Olech.

· Persistent thread of examining actual purpose.  Brennan (opinion in Moreno, dissent in Fritz), very weak in Stevens (dissent in Fritz, concurrence in Beach).
2. History
Minimal review of means and purpose.
· McDonald v. Board of Election Commissioners—State failure to provide ballots to prisoners while providing them to others in its custody upheld under the theory of under-inclusiveness.
· Williamson v. Lee Optical—SC upheld OK law requiring licensed ophthalmologist or optometrist when getting glasses.  Held (1) Legitimate end may be attributed post hoc by court, need not be actual, (2) A “law need not be in every respect logically consistent with its aims to be constitutional.”
· EXCEPTION: 
US Dept. of Agriculture v. Moreno—SC struck down restriction covering only related individuals in same household.  Court found law not reasonably to stated purpose of agricultural subsidy and raising nutritional levels, AND, suspected real motive was to discriminate against hippies.  Burger court.
· New Orleans v. Dukes: New Orleans provision exempting pushcart vendors continually operated for 8 years fr prohibition OK- historical preservation, customs/appearances OK 

· Mass. Bd. Of Retirement v. Murgia: MA law retiring police officers at 50yrs OK- rationally furthered purpose. Not perfect, but that's not re'qd 

· NYC Transit v. Beazer: upheld exclusion of all methadone users from transit jobs.
3. Modern Doctrine

a) Any conceivable purpose sufficient.
· U.S. Railroad v. Fritz—Reaffirms actual purpose not needed and suggests that where the language of the statute is clear.  “Congress intended what it enacted.”  Brennan, Marshall thought actual purpose must ascertained.
· FCC v. Beach Communications—Thomas states that “those attacking the rationality of the legislative classification have the burden ‘to negative every conceivable basis which might support it. . . it is entirely irrelevant for constitutional purposes whether the conceived reason for the challenged distinction actually motivated the legislature.”
b) Stronger presumption when involving expenditures
· Schweiker v. Wilson—SC upheld denial of comfort allowances to needy, blind and disabled.
· Property Taxes—Unequal taxation OK, so long as is product of consistently applied law.  Democratic nature important.  See Nordlinger, but see Alleghany and Olech.  Also, classification of one enough.
· Alleghany Pittsburgh Coal v. Webster County—SC struck down more accurate tax assessment scheme, consistent with State constitution, when only some people where being assessed by system.
· Nordlinger v. Hahn—SC upholds acquisition based property tax system it WAS goal of legislation, therefore upheld (even though similarly situated people would pay different amount of taxes).
· Village of Willowbrook v. Olech—Retaliatory requirement of easement greater than that required of others similarly situated struck down.  Often cited to show prohibition against arbitrary or capricious administration.
B. Strict Scrutiny
1. Racially Discriminatory Purpose
· Laws with racially discriminatory purpose must be necessary to a compelling government interest.
a) History of Doctrine
· Brown v. Board of Education—Court ordered segregation declaring that separate was not equal and one should look to spirit of 14A.
· Korematsu articulated need for strict scrutiny for racial classifications while upholding Japanese internment.

· Strauder commenced tradition of looking at social/policy consequences of law combined with purpose of 14A.
b) Establishing Discriminatory Purpose 
· Rule:  If P shows decision tainted, then gov. must show it would have made same decision anyway.  Arlington Heights.
· Showing of discriminatory purpose shifts burden to D.  D may then either: 
· Show law would have been passed anyway is a defense.  Cf. Hunter v. Underwood (1985)(enjoining disqualification provision preventing check bouncers from voting.  State argued purpose was to disenfranchise poor whites.  SC found that was not but-for purpose, disenfranchising A-As was), OR
· Show necessity for compelling government interest.
· McLaughlin v. Florida (1964)—SC invalidated prohibition on interracial non-marital fornication finding it impossible for a law to be constitutionally valid “which makes the criminality of an act depend upon the race of the actor.”  Found law to be invidious discrimination subject to strict scrutiny.

· Law may not give effect to private biases.  Palmore v. Sidoti (1985) (Reversing custody award to white mother where upbringing with black father might have been more painful to child.  Harm comes from private bias, not court).

(1) Racially Disparate Impact insufficient.

a. Impact alone generally insufficient.  Washington v. Davis (disproportionate failure rate for A-A police applicants did not establish purpose), note that Stevens concurrence suggested that egregious impact might be sufficient.
b. Statistical Evidence.  Gomillion (invalidating AL law creating 28-sided district effectively disenfranchising 95% of A-As).
c. Pattern of discriminatory application.  Yick Wo v. Hopkins (evenhanded law’s application preventing Chinese from getting laundry licenses struck down).
d. Rogers v. Lodge (finding maintenance of at-large representation by voters, who were mostly white, denied representation to A-As and resulted in disparate allocation of resources.  Ordered single-member district.  Note that this case seems to contradict Carolene products footnote 4 regarding lessened scrutiny when group could redress harm through political system.  Here, blacks were majority of people, though not registered voters) 

e. But see San Antonio v. Rodriguez (5-4 decision holding that state allocation of funds from poorer district to wealthier districts didn’t violate EPC.  Before Rodgers).

c) Arlington Heights 5 Factors
F:  Court upheld a city’s refusal to rezone land to multiple dwelling to allow low-income housing to be built.  

(1) History

(2) Procedural Irregularities

(3) Substantive departure from normal practice

· Passage of law following desegregation order.  Griffon v. County School Board of Prince Edward County (enjoining county’s closing of public schools and allocation of funds to white children to attend schools after desegregation order).

(4) Legislative History

(5) Interrogate Law makers.  Last resort.
d) Specific Contexts

(1) Consensual Relationships

· McLaughlin v. Florida. (1964) (Invalidating prohibition on interracial non-marital fornication because law made “the criminality of an act depend upon the race of the actor.”  Found law to be invidious discrimination subject to strict scrutiny.

· Loving v. Virginia. (1967) (Invalidating miscegenation law despite equal application to blacks and whites).
(2) School Segregation.  Miliken v. Bradley (5-4 SC overruled District Court judge that had ordered suburbanized desegregation.  SC said that desegregation can only be ordered against wrongdoers).
2. Education
(1) Title IV is treated same as 14A EPC.  Powell in Bakke. Therefore, if school accepts Federal money, you can apply traditional EPC strict scrutiny jurisprudence.
(2) Strict scrutiny requires a plan that is “narrowly tailored to a compelling state interest.”
(3) Acceptable/unacceptable state interests:

(i) Educational diversity.  Grutter (O’Connor found diversity compelling in educational context).
(ii) Remediation rarely acceptable.  Requires finding of past discrimination by legislative, judicial or administrative body.  Bakke.

(iii) Serving Underserved Communities:  Rarely acceptable because almost always less discriminatory alternative exists.  Bakke.
(iv) Proportional representation.  No interest. Bakke.
(4) Methods:

(i) Permissible when single factor in individualized decision.  
· Grutter (race can be considered as one factor in individual decision; 
· Harvard Plan (cited approvingly in Bakke). 
(ii) Impermissible if:
· Quotas.  Bakke
· Points.  Gratz (Univ. gave points for race).
3. Public Employment and Contracting

Case for importance of diversity is less compelling than in education.
(1) EPC: Strict Scrutiny
(i) Not IR.  Metro Broadcasting (applied IR but was overturned).

(ii) Skepticism.  Adarand (Fed. gov. gave financial incentives to government contractors using minority subcontractors).

(iii) Advantaging treated same as disadvantaging.  Adarand.
(2) Purposes
(i) Remediation by Congress.  Judicial deference stemming from 14A § 5.  Fulllilove (Cg. set aside 10% of funds for local public works).
(ii) Remediation by State/Local:  Less deference especially when based only on unsophisticated understanding of problem.  Croson (invalidating Richmond 30% set-aside for A-As where city was 50% A-A and they only got .67% of contracts).
(3) Impermissible purposes
(i) “Minority role models” not sufficiently compelling interest to justify firing white teachers.  Wygant v. Jackson School Board.
(ii) Diversity.  Metro Broadcasting (overturned).
(4) Methods.  Generally require (Croson):

(i) Identified perpetrators
(ii) Remedy narrowly tailored to victims.

(iii) It is unclear if benefits must run to the specific individuals or to class 
(iv) Finding made by body competent to the task.  (e.g. courts, legislative bodies, but not necessarily people on front lines.  
· Deference given to Congressional findings of discrimination.  Fullilove (plurality)(upholding Conogressional race-based preferences in government contracting. Note that Cg. made law, not state).
· Croson (same set-asides seemed arbitrary when enacted by city with insufficient factual basis for conclusion even though it was Fullilove’s statutes language).

(5) Current jurisprudence.  In the wake of Adarand, status of race based preferences unclear.  It expressed skepticism, but didn’t rule out all categories.

(i) SC has not ruled on issue.
(ii) White House responded with “Mend it Don’t End it.”
(iii) 10th Cir. approved DOT guidelines.

4. Alienage

(1) Strict Scrutiny for states.  Reasons: 

(i) Prejudice: Ct. suspicious of discrimination, xenophobia

(ii) Preemption:  Fed. gov. should settle questions.
(2) Exceptions
(i) States may limit right to vote and hold political office.

(ii) States have no authority of illegal aliens.  
C. Intermediate Review

1. Gender Discrimination

a) Rule:  Intermediate Scrutiny
· Gender-based classifications must be substantially related to an important governmental interest.  Craig v. Boren (Brennan, invalidates law allowing women to drink bear at 18 but men only at 21.  Purpose important, but SC skeptical that means was substantially related).
· Ginsburg has called it “exacting scrutiny.” 

· First hint—Reed v. Reed (1971)—SC applies RR, but invalidates state preference for male estate administrators over female ones.  Mere administrative efficiency doesn’t justify discrimination.
· Not strict scrutiny.  Cf. Brennan in Frontiero v. Richardson (invalidating military regulation requiring men proved dependence while assuming it for women).
b) Purposes
(1) Purpose must be actual not hypothetical or post hoc.  U.S. v. Virginia

(2) “Exceedingly persuasive” might heighten intermediate review, but Lupu disagrees.  U.S. v. Virginia (VMI).
c) Generally struck down, 3 exceptions.
(1) Preferential treatment for women.  Requires finding of actual past discrimination.  Hogan (invalidating women-only nursing school admission’s policy where women were historically overrepresented in profession).
· Ginsburg in VMI said that diversity could allow same-sex schools as long as there was a real choice and options were equal.

(2) Real difference.  Liberally construed.
(i) Differential sentencing for statutory rape.  
· Michael M. v. Superior Court (upheld differential sentencing law b/c men required add’l deterrence b/c they didn’t get pregnant).
(ii) Pregnancy Classifications.  
· Geduldig v. Aiello (CA SDI excluded normal pregnancies from coverage while including male-only illnesses.  All pregnant may be women, but all non-pregnant are not women, therefore classification not gender based). 
(iii) Military gets greater deference.
· Male-only Selective Service Registration where no women were allowed to serve.  Rostker v. Goldberg (upheld rule b/c (i) men and women had real physical difference, (ii) only men could actually fight).

· Schlesinger v. Ballard (1975) (upholding gender-difference in “up or out” promotion system because men and women not similarly situated with respect to promotional opportunities).  Not remediation.
(3) Economic Laws Advantaging Women sometimes OK if narrowly tailored.
· Califano v. Webster (1977)--upheld gender-based formula for old age benefits because only purpose was to redress “longstanding disparate treatment of women.”
· Weinberger v. Wiesenfeld (1975)—Invalidating state law which afforded women less protection b/c Soc. Sec. benefits of wives’ were paid only to minors but husbands’ paid to wife and kids.
· Orr v. Orr (1979)—Invalidating AL law requiring alimony payments to wives but not husbands b/c hearings to determine need already took place).

· Wengler v. Druggist Mutual Ins. Co. (1980)—Invalidating law requiring widowers, but not widows, to prove dependence where classification did not serve statutory purpose of helping needy spouses because individual hearings already took place on need.
2. Disability
· Active RR.  Cleburne v. Cleburne Living Center (SC applied RR to city decision to prohibit mentally disabled facility while allowing nursing homes and other similar).
· Skepticism.  SC recognizes can disability can mean not similarly situated but skeptical and ready to see as “desire to treat [disabled] as outsiders, pariahs, who do not belong to the community.”
3. Illegitimacy

· Intermediate Scrutiny: Substantially related ( Imp. gov. obj. Clark v. Jeter, Tuan Ahn Nguyen
4. Sexual Orientation

Gay marriage is unclear.  State cases have indicated acceptance under conceptions of DP and EP.  Baker, Goodrige, but 37 states passage of anti-gay amendments and DOMA challenge whether it might “fundamental to ordered liberty.” (DP)
Technically, RR, but SC more aggressive.  Romer.
a) Romer v. Evans:  
SC invalidates Col. Amend. 2 prohibited passage of any laws protecting homosexuals.  
H: 
RR with bite.

(1) Denies EP of laws to a particular group.


(2) Motivated by animus towards a politically unpopular group.

Scalia:  Thinks A2 only denies special rts., AND thinks “animus” is OK and socially acceptable.
N:  This case toes line between EP and DP.  Lawrence was a DP case.  Tribe thinks case intentionally conflates EP and DP.
b) Same-Sex Marriage

· Mass. SC held ban violated state EP and DP clauses of Const.  Goodrige v. Dept. of Health.

· Ver. created civil unions in the wake of Baker v. Vermont (state Const. grounds).

· Key Question:  Do Lawrence and Romer lead to striking down?

· Full Faith and Credit doesn’t apply Art. IV

· Marriage not a judgment

· Recognition based on comity, implicating public policy and many states have passed state constitutional amendments against it.

· Defense of Marriage Act: Prevents Fed. gov. from recognizing gay marriage, even if state does, AND, protects state who refuse to recognize other’s marriage.

· Sentence preventing incidents similar to marriage from being conferred may create Constitutional issues (like Romer?)
c) Adoption

· Lofton v. Florida.  Flor. SC upheld gay adoption prohibition on rational basis grounds.
d) Military
· Constitutionality of ban as well as level of scrutiny in the air.

· Two rulings have held conduct cannot be rationally inferred from statements.  Meinhold v. U.S. Dep’t of Def. (CA9), Cammermeyer (W.D. Wash.).
D. Other Classifications and Rational Basis

1. Age
· RR:  Mass. Bd. Retirement v. Murgia (Mandatory retirement policy upheld because people over 50 not discrete and insular minority,  a la Carolene, FN4 ¶3). 
2. Poverty and Wealth
· RR whether de jure or de facto.  James v. Valtierra (upholding law requiring referendum to issue low income housing bldg. permits where low income not singled out because referenda used in many other contexts.  Mere disadvantaging did not rise to EP issue).
V. Right to Bear Arms

· While the 2A protects individual right to bear arms, Emerson, the scope of 2A is unclear.  
· Miller, the only case purporting to interpret 2A states that weapons that could be used by militia are protected; ruling is problematic b/c it would protect too many weapons and was only argued on one side.  

· Approach

· Sanford Levinson argues there are textual, historical, structural,  doctrinal and prudential reasons to take the 2A seriously.
· 3 schools of thought on right:  Individual, collective and sophisticated collective.  Emerson.
· Things that are unclear
· Individual right exists or not?

· Circuits split.  Emerson, 5th Cir. says yes 

· Standard of Review

· Undue burden

· Incorporation? 

1. Sanford Levinson

(1) Textual:  Text doesn’t really answer the question.  It is unclear.

(2) Historical:  Strong argument that “militia” refers to all people.

· No police force in 1791

· Fear of standing army and notion militia could replace army or temper its power.

· Art. I § 8.

· “Militia” meant all able-bodied, white men.
· § 8: Congress may 

· call upon militia to suppress insurrection or repel invasion.

· § 8: Congress can specify the rules of discipline, organization and arm the militia.  
(3) Structural:  2nd, 9th and 10th Amend. recognize importance of citizenry in republican form of government.
(4) Doctrinal: Problematic b/c only doctrine is Miller.
(5) Prudential: Unlikely ct. would overturn Cg.
2. US v. Miller (1939)
· Miller violated National Firearms Act forbidding interstate transportation of sawed-off double barrel shotguns without paying a tax
· Only case purporting to interpret 2A.

· Little value since only argued on one side and cryptic

· Held:  Sawed-off shotguns have little bearing on the effectiveness of a “well-regulated militia.”  Well then, what about bazooka’s grenades?
3. US v. Emerson  (5th Cir. 2001)
· Emerson convicted of firearm possession while under a restraining order for threatening ex-wife.
H:  Emerson conviction violated neither DP or 2A.

· Due Process

· Lack of notice:  Knew he possessed the weapon and should have known about law when signed application.
· Insufficiently particularized:  Req’d individualized finding of dangerousness.

· 2A includes individual and collective right to bear arms.

· Ct. details two competing 2A interpretive models: 

· Collective Rights (states right to organize militias, does not protect individual ownership), 

· Sophisticated collective rights (individual rt. exists only for actual militia members where state cannot arm them).
· Adopts view that must protect individual rights.
· Preamble suggests individual not C or SC. Incompatible with text, “people,” Constitution

· “Bear arms” is both individual and collective.

· “Keep arms” is individual rt.
VI. Freedom of Speech

A. Theory

1. Purposes

· Truth.  Brandeis concurrence in Whitney.
· Marketplace of Ideas.  Holmes dissent in Abrams v. U.S.
· Self-Government.  Citizens need information to make informed decisions regarding government.  Brennan in NY Times Co. v. Sullivan.

· Autonomy.  Speech is necessary for rational decisions which are the basis of free will.  Cardozo in Palko, Brandeis concurrence in Whitney.  
2. History

· English Tradition: 
· Prior Restraint
· “Bad Tendency”

· Seditious Libel: Sedition Act 1798 (never invalidated by SC, but Cg. repealed, apologized and paid damages).

3. Themes

(1) Facial Validity versus as applied
· Action may be proscribable, but law invalid anyway.  Gooding.
(2) Viewpoint Discrimination.  Generally Impermissible
· Hate Speech.  R.A.V.
· Obscenity.  American Booksellers.

· Symbolic Speech.  O’Brien.
· Motive discrimination in crimes OK.  Mitchell.

(3) Content Discrimination.  Sometimes permissible.  RAV

· Secondary effects.
· No risk of official suppression.

· Speech itself is problem.  Threat to President causes problems.  (Viewpoint discrimination would be you can’t threaten President about environmental policies).

(4) Vagueness/Overbreadth

· Cantwell.
· Gooding (Brennan).
· Brandenburg.

(5) Scienter

· Actual intent required for:

· Incitement.  Brandenburg.  SC Critical of presumed intent.  Cf. Whitney, Yates.

· Libel. Sullivan. Not required for private person.  Greenmoss.

· Intimidation.  Black (invalidating legislative presumption of intimidation).
· Not required for
· Fighting words. See Cantwell. 
(6) Level of Harm

· Tendency versus immediate danger
· Tendency was the standard.  “natural and probable.” Abrams.
· SC will independently examine dangerousness.  Landmark.

· Unwitting Exposure generally not sufficient.
· Fighting words. Cohen.

B. Incitement

· Current Test. Brandenburg  

(1) Directed at inciting or producing imminent lawless action, and 

(2) Is likely to produce such action, and
· After Brandenburg 

· SC requires immediate danger and will be skeptical of legislative determinations.  Landmark.
· When examining, ct. will require clear indication of danger.  Hess, Claiborne.
· Historical Development

· Clear and Present Danger.  Schenck-Frohwerk-Debs Trilogy
· CPD found in distribution of flyers urging draft resistance.  Schenck
· “Natural tendency” and “reasonably probable effect” and intent.  Holmes in Debs.
· Hand v. Holmes.  Whitney (Holmes), Masses (Hand)

· Immediacy. Critical for Holmes, irrelevant for Hand.

· Tendency for early Holmes, clearest expression for Hand.

· Intent.  Both require intent, but Hand requires appeal to duty.

· Red Scare Cases: SC upheld its most questionable convictions, which presumed dangerousness, Gitlow, and seemed not to require imminence.  Whitney.  Holmes concern for speech protection grew. Dissent in both cases.  Fisk, DeJonge and Lowry signaled retreat without questioning Whitney or Gitlow.
· Smith Act Prosecutions.  1950s briefly saw resurgence of repression during McCarthy Era, Dennis, but as that fervor died down SC pared down doctrine.  
1. Clear and Present Danger

· In England, test was “bad tendency.”

· Schenck v. US (1919)—Man convicted under Espionage Act, which criminalized “insubordination, disloyalty, mutiny or refusal of duty,” when he distributed flyers urging public to assert rights against draft.

· “Clear and present danger” justifies restriction.  Holmes.
· Frohwerk v. US (1919)—“Circulation of the paper was in quarters where a little breath would be enough to kindle a flame.”  Holmes.
· Debs v. US (1919)—Eugene Debs convicted for speech  violating Espionage act when: 
· “Natural tendency” AND 
· “reasonably probable effect” AND
· Intended to have effect.” Holmes
· Note that the speech likely couldn’t have effect, but Holmes found anyway.
2. Hand v. Holmes

· Difference.  Whitney (Holmes), Masses (Hand)
· Immediacy. Critical for Holmes, irrelevant for Hand.
· Tendency for early Holmes, clearest expression for Hand.

· Intent.  Both require intent, but Hand requires appeal to duty.
· Abrams v. US (1919)—German immigrants convicted under Espionage Act for curtailing production of war materials when they urged ammunition workers to strike through pamphlets.  SC held that “natural and probable tendency” of speech was to curtail production.

· Holmes (dissent):  
· Immediacy.  Embraces more speech protective standard by requiring genuine immediacy.
· Marketplace of Ideas.  “The best test of truth is the power of the thought to get itself accepted in the competition of the market.”
· Masses Publ. Co. v. Patten (1917):  P challenges postmaster’s refusal to mail a “revolutionary” magazine, which  Postmaster claims would impede recruitment, violating Espionage Act

· Hand:
· “no purport but to counsel” violation required.

· Duty.  Not enough to counsel action, must invoke duty.
3. Red Scare Cases
· Gitlow v. New York (1925)—Gitlow was member of radical communist faction signed a declaration advocating general resistance. 
· SC upheld conviction under criminal anarchy statute deferring to legislative determination of speech’s dangerousness.  
· Holmes (diss.) argued that this discourse had no chance of success, therefore should be reversed.
· Whitney v. California (1927)—Whitney convicted under criminal syndicalism act for her attendance at a Communist convention where she opposed the parties platform of violence and advocated peaceful, democratic change. SC upheld refusing to question jury finding of dangerousness (treating as fact).
· Dissent (Brandeis & Holmes):  Need for immediacy and severity of result.

· N:  Individual has burden of proving non-dangerousness.  SC didn’t mind that.
· Retreat from Gitlow-Whitney: SC overturns conv. on alt. grounds.
· Fiske v. Kansas (1927)—IWW member based on its constitution’s call for abolishing the wage system and taking back the Earth.
· DeJonge v. Oregon (1936)— membership in Communist Party.
· Herndon v. Lowry (1937)—Intent to resist state statute on basis of possession of document urging vote for self-determination.
4. Smith Act Prosecutions

Repression: Resurgence and Relaxation
· Dennis v. US (1951)—Organization of a party advocating violent overthrow of government constituted clear and present danger.
· C&P seems to be test, though imminence is stretched.
· Yates v. US (1957)—Overturns conviction of Communist Party leader because he didn’t actually advocate action.  
· SC requires knowledge of unlawful aims AND intent to further them.
· Scales v. US (1961)—Req’d spec. intent, not just membership.
· Noto v. US (1961)—Convic. Req. indiv. finding, not just leg.
· Watts v. US (1969)—Overturned conviction under law prohibiting threatening life of the President when man said “If I ever get a rifle in my hands, LBJ will be the first one.
5. Brandenburg Test
a) Brandenburg v. Ohio (1969)
F:  KKK leader implies harm, but does not directly threaten, A-As.  OH law who “advocate or teach the duty, necessity, or propriety” of violence “as a means of accomplishing industrial or political reform”; or who “justify” commission of violent acts, or who “voluntarily assemble” with a group formed to teach criminal syndicalism.
H:  (per curiam) Advocacy may only be prohibited when
(1) Directed at inciting or producing imminent lawless action, 
AND

(2) Is likely to produce such action.

AND

(3) Law must be narrowly tailored

Here, law overbroad b/c included mere advocacy.
N:
· Unclear if overrules Dennis on Nat’l Sec.

· Ct. facially invalidates rather than assessing cmts.

· Note ct. doesn’t use gravity prong, any lawless action enough.
b) Post-Brandenburg
· Hess v. Indiana (1973)—Overturned conviction for man who said “We’ll take the fucking streets back later” after ordered to get off by cop.
· NAACP v. Claiborne Hardware (1982)—Set aside damage award again Charles Evers for saying blacks breaking boycott would be disciplined. 
· Landmark Communications v. Virginia (1978)—Invalidating law which said “clear and present” danger would arise by divulgence of confidential information.  SC will examine legislative determination of danger.
C. Fighting Words

· Definition:  “Words, which by there very utterance, inflict injury or incite an immediate breach of the peace.” invitation to fisticuffs Chaplinsky.
· Rule

· Must be directed at a specific person or group.  Chaplinsky; but cf. Cohen.

· Must evoke violence against speaker, rather than in sympathy with speaker’s cause.  Cantwell.
· Cannot be mere tendency to cause breach.  Gooding.

· Cannot be merely offensive.  Rosenfeld.

· Offense to unwilling onlookers insufficient.  Cf. Cohen
· SC has not sustained conviction on basis of fighting words since Chaplinsky.
1. Cases
· Cantwell v. Connecticut (1940)—SC overturns common law conviction of Jehova’s Witness for playing record saying other religions were Satan’s instruments.
· Held:  
(1) Overbreadth allows arbitrary discrimination, and prevents notice.

(2) Speech in question did not pose C&P danger.
· Note:  SC concerned about heckler’s veto. 
· Chaplinsky v. New Hampshire (1942)—Upheld conviction under law prohibiting face-to-face use of words likely to induce reasonable person to violence.  Case excludes fighting words from 1A ambit when Jehovah’s witness called cop a “damned fascist” and “racketeer.”
· Gooding v. Wilson (1972)—Facially invalidates law prohibiting use of “language, tending to cause a breach of the peace” when man said to cop “You white son of a bitch, I’ll kill you.”  Brennan found law would also cover protected speech.
· Rosenfeld v. New Jersey (1972)—Overturns conviction for using “motherfucking” at school board meeting.
· Cohen v. California—Overturns conviction for man wearing t-shirt stating “Fuck the draft.” Under law prohibiting intentional or malicious disturbing of the peace.  “One man’s vulgarity is another man’s lyric”
· Held (Harlan):
(1) Wearing is speech.

(2) Not fighting words b/c directed at no particular person.
(3) Presumed unwillingness to see doesn’t warrant restriction.

(4) Rejects morals as basis for restriction b/c of lack of fair warning and importance of emotive content of speech.
D. Reputation and Sensibility

· Group Libel—Beauharnais v. Illinois
· Standard--New York Times v. Sullivan (1964)—Police chief sues Times when his police department is implicated in wave of Southern repression against A-As.
· Held:  Defamatory falsehood conviction requires 
· Defamation

· actual malice or recklessness for truth.  
· Overturns C/L strict liability
· Liability regime:  Anything less than strict liability is ok. But S/L ok for private persons and private matters

· Damages:  Punitive only allowed if reckless or knowing.
· Private Person private concern: Can have S/L and have punitive damages.

· Standard

· Public officials

· Public figures

· Private Figures

· Public publishing. Gertz
· Any Standards except S/L

· Actual damages and punitive for actual malice 

· Private Matter.  D&B
· Any standard Ok, even S/L

· Can get presumed/pun.
· Principles:
· Negligent liable gives breathing room for protected speech.

· Limits on Liability depend on three factors

· Identity of plaintiff (public/private)

· Identity of defendant (media/non-media)

· Nature of issue discussed (public/private concern)

· Public figures, not just public officials, included under Sullivan.  Curtis Publishing v. Butts; but cf. Gertz 

· Gertz v. Robert Welch (1974)
· States can define damages as they want so long as not S/L
· Narrows definition of public figure to exclude prominent lawyer.
· Rosenbloom v. Metromedia (1971)—Suggests that subject matter, not person is what matters. Question
· Dun & Bradstreet v. Greenmoss Builders (1985)—Plurality held actual malice not required when dealing with matters of private concern. 
E. Hate Speech

· Proscribing motive versus speech

· Speech content may not be punished through viewpoint discrimination. THIS APPLIES TO ALL SPEECH LAWS. R.A.V.
· Exc: (1) Minimal risk of idea suppression or (2) speech has conduct-like “secondary effects.” (harassment at work).

· Speech as intimidation may be punished. Black.

· Message can evidence motive, which may enhance criminal penalties.  Mitchell.

· Scienter:  Intent must be proven by state, cannot be presumed.  Compare Black with Whitney (SC unwilling to challenge law’s presumption that membership proved advocacy).
· Cross burning:  Can’t be proscribed per se, but can be as form of intimidation.

1. Viewpoint discrimination
· R.A.V. v. St. Paul (1992)—Facially invalidating municipal “Bias Motivated Crime” ordinance when a teenager was convicted for burning a cross on A-A’s lawn.  Ordinance focused on speech content of action.
· H:  Scalia held restriction was viewpoint discrimination b/c law only targeted a particular type of message, true even if construed as “fighting words.”
· Exception:  Viewpoint discrimination OK when: danger of idea suppression minimal or speech has conduct-like secondary effects (e.g. sexual harassment and oppressive work environment).

· N:  
· This case killed the anti-hate speech legal movement.

· SC could have invalidated as overbroad under Chaplinsky, but went out of its way to cite viewpoint discrimination.

· Lupu’s Reading:  Thinks law is really about proscribing certain types of particularly dangerous fighting words.

2. Motive Discrimination

· Wisconsin v. Mitchell (1993)—Unanimously upholding Wisc. law enhancing penalties when victim selected upon race where A-A teenagers beat up white after watching Miss. Burning.
· H:  Motive often determines punishment, this law merely states some motives are worse than others.
· R.A.V. and Mitchell:
· Motive v. viewpoint:  RAV criminalized expression of idea, in public or private, not any conduct objectively unprotected by 1A.  In Mitchell, SC starts with criminal conduct and uses viewpoint as evidence of motive.

3. Speech as Intimidation (Threats)
· Virginia v. Black (2003)—Upheld conviction of Klansman, Black for burning a cross under Virg. law criminalizing cross-burning “with the intent of intimidating an person or group of persons.”  Law presumed intent from fact of cross-burning.
· H:   State may penalize intent to intimidate person or group. Wisc. law sought to prohibit “a particularly virulent form of intimidation.”

· Invalidated presumption of intent (see Whitney, presuming intent from membership).
F. Sexually Explicit Expression
1. Obscenity
a) Miller v. California (1973)
F:  D convicted under statute prohibiting unsolicited mailing of obscene materials (doesn’t define obscene)
H:
(1) Obscene material gets no protection.  
(2) Test for Obscenity: 

(a) Average person applying community standards would find that material taken as a whole appeals to prurient interest.


(b) Whether the work depicts or describes in a patently offensive way, sexual conduct specifically defined by law.


(c) Whether work, taken as a whole, lacks serious literary, artistic, political or scientific value.”  Denies Brennan’s “utterly devoid” Roth standard.
Question: Did Miller incorrectly ignore over-breadth of statute for failing to define “obscene?”
b) Paris Adult Theatre I v. Slaton (1973) (5-4)
F: Vacated and remanded lower court reversal of dismissal of P’s challenge to an injunction preventing showing of adult movies at adult theaters.
H:  (1) General interest in morals justified regulation.
(2) No need to show harm.

(3) Privacy, DP, does not cover viewing porn in public place.
Brennan: Too tough to draw line only covering obscenity AND that weighing social value of speech (some versus serious) is precluded by 1A.  Argued for repealing all laws.  
c) Very difficult to show real harm
(1) Offense to unwilling onlookers.  Rejected in Cohen.

(2) Inducement to criminal conduct.  No real evidence of causation, certainly no C&P danger.  Cf. The Attorney General’s Commission on Pornography (1986).
(3) Eroding moral standards.  Kingsley Pictures somewhat undermines by holding expression of immoral ideas insufficient to suppress speech.

(4) Harming social fabric.  Ct. paternalistically protects people.  (Burger in Paris Adult).
d) After Paris and Miller

· Jury determines community standards.  Smith v. US  (1977), BUT

· Value not measured by local standards.  Pope v. Illinois.
2. Child Pornography

· Differs from regular obscenity. New York v. Ferber (1971) (Upheld conviction under NY law criminalizing knowing production, direction or promotion including sexual conduct of minor).

· Reason:  Primary harm is to children, not undifferentiated social harm.

· No rt. to private possession.  Osborn v. Ohio (1990).
· Need not be work as a whole.

· No exception for serious value.

·  Mere depiction of children in sexual acts not proscribable, children must be involved.  Ashcroft v. Free Speech Coalition (invalidating Child Pornography Prevention Act).

3. Pornography as Female Subordination
a) Amer. Booksellers Ass’n v. Hudnut (1986)
F: Invalidated Indianapolis version of MacKinnon-Dworkin Statute which defined pornography as depictions of women being sexually subordinated or enjoying being hurt or humiliated or being depicted as objects.
H (Easterbrook)
(1) Viewpoint discrimination:  Says some depictions are OK and other’s aren’t (subjugation).
(2)  Porn may harm women but only through “intermediation” of people.  
(3) A lot of speech with objectionable content is permissible.
N: Statute reversed obscenity paradigm: Porn bad b/c reflects community standards, not b/c it violates them. 
G. Symbolic Speech
1. What Counts?
· US v. O’Brien (1968)—Upheld conviction under law prohibiting the knowing or willful destruction of draft card.

· H:  Test for laws governing symbolic speech

(1) Otherwise w/in const power of govt 

(2) Furthers important or substantial govt interest. Here, maintaining draft card system.
(3) crucial Q: govt interest is unrelated to suppression of free expression


(a) Time in place regulation OK

(b) If related, doesn’t fall under protected area.  See  Texas v. Johnson.
(4) Narrowly Tailored: incidental restriction on 1st A freedoms no greater than essential to furthering that interest 
· Need not be least restrictive alternative.
· Sexual acts not conduct.  Arcara v. Cloud (1986)—Upheld closure of adult bookstore where sexual acts and solicitations therefore occurred inside b/c sexual conduct is not free speech.

2. Strict Scrutiny
· Texas v. Johnson (1989)—Overturning conviction under Tex. flag desecration statute on as applied basis.
· H:  O’Brien inapplicable b/c intent was to suppress particular message, therefore viewpoint discrimination.  
· Public order: insufficient cuz no imminent risk of harm
· Preserving meaning of flag:  viewpoint discrimination.
· US v. Eichman (1990)—Invalidated “Flag Protection Act” under Johnson.  Didn’t pass prong 3, it was directly related to opinion suppression.
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