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Barron v. Baltimore
Barron sues city because they diverted streams which filled up the harbor and water became too shallow.  Trial court awarded damages and appellate court reversed.  Barron claimed it was a taking w/o just compensation.
-Chief Justice said that the taking clause of the 5th Amendment, the 5th Amendment, and the entire Bill of Rights was intended to limit the national government, not the states and because of this the SC does not have jurisdiction because the federal question disappears
-this is not a significant holding saying that Bill of Rights didn’t apply to states because each state has their own constitution and that is what protects citizens rights

-when bill of rights was created people didn’t want the federal rights to overrun their already present states rights.
-Barron’s claim is rejected because Bill of Rights does not apply to the states

There is a floor to the rights states can give you, states have to give you your federal rights but states are free to take those rights further, but not less.

Except for Amendment I there is no restriction on the Bill of Rights not addressing the states.

Up until Civil War there had not been much development of protection of federal rights

Dred Scott v. Sandford
Case involved the Missouri Compromise that outlawed slavery north of a certain latitude.  Dred Scotts master took him from Missouri to Illinois which had outlawed slavery and then sued his new master on the claim that when he was in Illinois federal law made him free and when he returned to Missouri he could not be a slave because he had been made free.

-Plurality opinion stated that:

(1) Descendents of Africans are not people of the US and therefore cannot be citizens of the US and cannot be citizens of states for federal law purposes (but could make them citizens of states for state purposes)

(2) Slaves are property and Congress can take a person’s property when they travel into other states.  The Due Process clause says you cannot deprive people of property.  Congress had no authority to regulate the movement of slaves and their masters into the western territories.

After the Civil War Congress proposed and ratified the 14th Amendment which outlawed slavery.


-turns out the 14th amendment did not protect the free men

1866 Civil Rights Act said that all citizens shall have the same rights as white citizens.  This was vetoed by Andrew Johnson but Congress overcame the veto.  

-the first impetus to construct the 14th amendment came out of a concern to validate the constitutionality of the Civil Rights Act
Slaughter-House Cases
This case comes to SC 5 years after 14th Amendment has been ratified, 8 years after Civil War ended.
The state of Louisiana essentially granted a monopoly for all of the slaughtering around the city of New Orleans to be done at one company and all the other companies must close.

-the Court says that the purpose of the 14th Amendment is to protect the rights of blacks against oppression in the states they were formerly held in slavery.

-Court said equal protection clause is really about blacks and would have a hard time imagining a case arising out of equal protection clause unless it involves blacks being discriminated

-what happened to the butchers was not a deprivation of property within the meaning of the due process clause as historically understood

Butchers mainly brought their claim under the privileges and immunities clause which protects the privileges and immunities of citizens of the US.  The court makes a big fuss about the P&I clause protecting the citizens of the US.

*There are TWO P&I clauses (one in 14th amendment and one in the Article IV).  Article IV protects those rights against the prospect of discrimination against out-of-staters.  Louisiana doesn’t have to let anyone be a butcher but if they do they have to let anyone in Louisiana be a butcher
*Butchers claim that 14th Amendment did for in-staters what Article IV did for out-of-staters

The Court rejects this because it would make their court a perpetual sensor over all legislation of all states.  Majority said this is about the rights of federal citizenship and the butchers rights are not in that bundle of rights.

The first sentence of the US says that “all persons born or naturalized in the US and subject to the jurisdiction thereof, are citizens of the US and of the state wherein they reside.”


-this left out Native Americans who were not subject to the jurisdiction of the US


-the first sentence overruled Dred Scott and made blacks citizens of the US
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Before Barron v. Baltimore very little of what states did was under federal constitutional control.  The 14th Amendment changed something dramatically.

Slaughter-House Cases
Majority said that there was a difference between Article IV and the 14th amendment.  Article IV talks about citizens of several states and 14th talks about citizens of the US and because of this they are different.  Dissent said that they should be the same and privileges and immunities means privileges and immunities.  
The black codes prevented non-whites from holding property and entering into contracts and from doing some things that fall under Article IV’s privileges and immunities.  The 14th amendment was enacted in part to squash these black codes.  Dissent’s theory seems to be quite sweeping because it would bring all state law under federal constitutional control.

Dissent says that by Louisiana preventing some, but not others, to do their business they were violating P&I.  If LA had prevented black butchers but not white then the majority would have a problem with it.  Dissent says that this is a matter of being denied work labor.
14th amendment, at the least, was intended to further the emancipation of blacks.  Some could say that all the amendment was trying to do was to constitutionalize the Civil Rights Act of 1866.  This is the narrowest meaning of the 14th Amendment.  People who take this view say that school integration has nothing to do with the 14th Amendment.  

The broadest possible reading of the 14th Amendment is by saying the biggest problem is the states and their threat to equality.  This time it was blacks, next time it may be women, gays, etc.  The states are the biggest threats to equality.  The purpose of the 14th amendment is to make sure that the states don’t put themselves in the position that we were before the Civil War.
Aftermath of Slaughter-House Cases
1) 14th Amendment only offers protection against state action, not private individuals

2) Slaughter-House made privileges and immunities clause superfluous.

Saenz v. Roe - 1999
Revival of P&I clause.  The state can fence people out to limit them from getting something they are offering (in this case, welfare).  They thought that the law preventing new people from getting welfare violated a citizen’s P&I.  The state can insist on adequate proof that you reside there but they can’t require that you live there for 12 months.  You have a right to move and have same and equal benefits as those in your new state.
Application of Bill of Rights to states through 14th Amendment gave rise to a string of cases...

Due Process and the “Incorporation” Controversy
Majority of the Court has never accepted the view that the 14th Amendment due process clause “incorporated” all the provisions of the Bill of Rights.  The majority saw the Bill of Rights as being precepts that help form what due process is.
Hugo Black thought Bill of Rights applied to states through 14th amendment, Felix Frankfurter did not.

Duncan v. Louisiana
Duncan was convicted of simple battery and was sentenced to 60 days by a judge.  By 6th amendment he should have had a jury trial.

-Black wins because nearly all of the Bill of Rights is incorporated.  The court looks at the facts of the case and what right would be granted if this were a federal court (Hugo Black would end the analysis here).
The methodology to decide whether a Right is passed through to the state is how important the right is to the entire judicial system.  Here it was jury trial.  

They are allowing future Courts to determine which rights should be passed through to the states.  They are counting on the justices of the future to determine what due process is as the challenges unfold.  

Dissent
Understands Hugo’s argument that the whole Bill of Rights should be incorporated, but doesn’t agree.  But now that individual rights have been incorporated into states on a case by case basis they do not agree on the process.  Does not think that the 14th amendment was meant to include first four, some of fifth, and some others.  At least if the Black or Frankfurter position were taken there would be sound reasoning used.
The Warren Court incorporated every single Bill of Rights provision

Selective incorporation is that if they take a right from Bill-o-Rights and apply it to the states, whatever the rules are in the federal courts the same and identical rules apply to state courts and state officers.  All of its applications follow on to the states.

-allows future judges to answer what due process is in the future as the problems arise

What the court did with selective incorporation is essentially “shopping” within the Bill of Rights.
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SUPPLEMENTARY READINGS
Barron & Dienes – Nutshell  1999
Chemerinsky – Hornbook  2002
Tribe – Treatise  1988
Sources of Constitutional Rights
Enumerated in Bill of Rights? – most people say can at least be found there


-some question about whether these rights apply to the states


-question of whether specific enumerated rights are all that you get

Search for rights outside of specific enumeration in the text?

Calder v. Bull
Dispute over a will, Conn. Probate court says will is invalid and legislature makes them rehear the case and they come up with a different result
-at this time there is no 14th amendment there is only due process clause in 5th amendment which applies to US, not states
-Justice Chase argues that this protects the principles and objectives for which we formed a constitution in the first place
-if we were punishing someone for something that was legal when you did it there would be a constitutional impediment because it would be an ex post facto law

-he says that a law that took something from A and gave it to B would be against natural law

*this isn’t like that because the decree created future rights not vested rights

Justice Iredell argued that whatever the law of natural rights should be judges should not enforce them against the states.  He is worried about activism (judges making it up) and separation of powers problem (what makes judges better at natural law than legislators)

**This also might be a separation of powers problem: legislation effectively changed a judicial decision BUT this is a STATE case, not a federal case.  State constitution does not require separation of powers**
Leading up to Lochner…
Court allows states to regulate rates at grain elevators because the price regulation is for the public good, it is not just protecting one private interest against another.  They also allow regulation of the rates at which RRs transport goods.  Courts make sure that the process of regulation is fair and the rates are not confiscatory.  All of these are assertions about substantive, constitutional limitations on regulatory power.  All of this is being done under the 14th amendment.  Court also decides that corporations are “persons” within the meaning of the 14th amendment.  Court says that any regulation of business has to have a real and substantial relationship to a public good (Mugler v. Kansas).  Allgeyer v. Louisiana, the Court said that states cannot make it a crime to buy an insurance policy from someone who has not complied with state law because it would be paternalistic to not allow a buyer to engage in a contract.
14th amendment protects:


(1) Liberty of contract


(2) Laws that uphold the liberty of contract

Lochner v. New York (now overruled)

NY passes a law prohibiting employment of bakery employees for more than 10 hours a day or 60 hours a week.  They want to regulate the hours of the bakers.  The reasoning behind this is concern for the baker’s health and well being and the public health.
They said that being a baker was not a really dangerous occupation, but if it was the state would have a reason to interfere.  The court suspects this may not be a health law at all, it may be a labor law.  The court does not like labor laws because liberty of contract produces people making deals and some people getting better deals than other.  But this is done in a private manner, there shouldn’t be a law that attempts to fix the unequal bargaining power.  Making your own bargains is the essence of the liberty of contract and the state cannot make laws doing this.  If this had been purely a health issue then the state could regulate, but no labor laws
-the court is suspicious that this is a labor law, this case started Constitutional suspicion

Dissent
Holmes says that the Constitution was not meant to incorporate some type of ideology.  As soon as we let the courts decide what substantive rights the 14th amendment protects we are surely to introduce some ideological context.  He wants to know where the protection of liberty of contract comes from.  He is accusing the court of imposing an ideology.

Article I § 10, the Contract Clause, is a limit on the power of legislatures to impose retrospective changes on circumstances that were lawful or permissible when entered.  This is not a concern for future legislation.
Lochner goes on for about 30 years…

Muller v. Oregon
Court upheld law that did not allow women to work more than 10 hours in a day

Adkins v. Children’s Hospital
Minimum wages were enacted for women and Court struck them down because it violated due process

State may not regulate simply to redress for discrepancy in bargaining power

Lochner is repudiated…

FDR is trying to get his court-packing through Congress but before it is struck down some Justices change their minds

Nebbia v. New York
NY fixed the price of milk at retail (9 cents).  Nebbia sells two quarts and bread for 18 cents and NY sues him.  Nebbia argues he should be able to charge what he wants – it is a market.  
Court says permissible price regulation can extend to where it serves the public need.  If they are concerned with the contamination of the milk then why did they regulate the retailers and not the farmers?  Because they could get cheaper farm prices from out of state.  Does the retail price solution work, granting deference?  Maybe, maybe not.
Court said (p. 504 bottom) that the courts are incompetent and unauthorized to rule on the wisdom of the policy or the adequacy or practicability of the law enacted.

**To be valid, even today, economic regulation has to (1) be aimed at a public good, and (2) advance or further that public good**

If there is some rational basis on how the means will achieve the desired result then it is okay.

West Coast Hotel v. Parrish
Minimum wage law for women, Adkins previously ruled on this

-this is during the depression when there is greater chance for wage exploitation by employees

Court says it is permissible to impose the cost of sustenance on employers by regulating the minimum wage.  Theory is that employers are getting the benefit of labor supported by state law which allows them to be employers and so if the state wants to regulate the wages they pay for some larger external good they should be able to do it.

**this is the due process theory on which these types of laws will be maintained**
 9/13/04
When Lochner was repudiated (1938):


-the due process clause has substantive as well as procedural content

*there is still substantive concern for rights and liberties reflected in the due process clause

-the idea that liberty of contract is part of the substantive due process is partially repudiated

*the standard of review attached to liberty of contract issues becomes much, much weaker, but it is not repudiated as part of the due process clause

What does change?

-the permissible ends of government

*the police power (to regulate generally for health, safety, welfare, or morals)

*the ends expand saying that government can regulate (pricing) under the police power if it is for the public good

West Coast Hotel Co. v. Parrish
Court says that now the state may use the police power to redresss inequalities in bargain power between employers and employees.  That the inequal bargaining power may create an unconscionable advantage and if so, the state may regulate it (this is a repudiation of Lochner which said that the state has no business interfering).

The ends of the police power are now expanded…


-opens up possibility of state regulation of wages, hours, etc

Now the close scrutiny of the means-ends relationships disappears as the ends of the police power are extended and the court becomes very deferential.

1937-8 – Shifting Paradigms in Constitutional Law

(1) Doctrines about scope of commerce power change

-dramatically expands federal legislative power and at the same time reduces its own willingness to reduce federal power

(2) Lochner, introducing stringent judicial scrutiny is repudiated


-shrinking judicial power and expanding legislative power

(3) In Erie, Court repudiates theory of federal common law


-withdrawal of federal judicial power

(4) Beginning of the new paradigm: Carolene Products – the famous footnote

U.S. v. Carolene Products
Congress said you can’t send milk filled with non-milk fats in interstate commerce so they outlaw the shipment.  The Court said that in order for the law to stand it has to be rationally related to the advancement of a public good.  BUT, these laws come with a VERY HEAVY presumption of constitutionality.

-the challenger has the burden of showing that a legislature could not have rationally believed that these means would work

The FAMOUS FOOTNOTE 4 – 3 Places where Court will not be Deferential
-when a law seems to fall w/in a provision of the bill of rights or another specific prohibition of the constitution then maybe the presumption of constitutionality is not so strong

-courts should be less deferential to laws which restrict those political processes which can ordinarily be expected to bring about repeal of undesirable legislation


*don’t want the insiders to insulate themselves from processes of change

-if there are some people who are persistently pushed to the outside of politics that is a kind of corrupted majoritarianism (minorities who are not in a position to protect themselves as much as other minorities are).  Under those circumstances courts should not be deferential to the legislature
The Court is not interested in hearing due process challenges to economic regulation.

*since mid-30’s there has never been a law regarding economic regulation that has been shot down under the due process clause

Williamson v. Lee Optical Co.
Oklahoma passed a law that said if you wanted lenses put in frames you had to have a prescription from an ophthalmologist or an optometrist.  Opticians, the ones who grind the lenses, are not allowed to fit them to your face or put them in frames

-this legislation was probably because opticians were coming into OK and were charging less than the opthalm/optometrists

Court does not look at this.  The Court said that this is encouraging people to get an exam, like a public good.  The Court gets this objective from the legislation itself.  The legislation does not say why it passes the law, the only thing the Court has to go on is the legislation itself.  One of the Court’s acts of deference is to derive some legitimate public purpose from the legislation if they can.
Step two of the analysis is the means-ends relationship.  It is enough that the particular legislative measure might be thought to be a rational way to correct it.

This is circular logic: they look for a public good that the legislature is furthering and then ask if the law will help further the public good.


-this logic will never come out the other way; the govt will always win

*the court attributes the means to the purpose anyway when they decide the purpose of the statute

BMW v. Gore
Court finally said punitive damage amount was excessive.  Ratio of 500-1 is excessive.  Court said that the underlying conduct did not give BMW notice that it was exposed to damages this high because the conduct was not that reprehensible.  Court does not say how much is too much, just that this is too much.  

There is a combination of lack of notice (and they hint that even with notice this is just excessive and extreme and leaves folks entirely at the mercy of juries).  
States may sometimes do things that are arbitrary or unreasonable, but it is best to argue against those things in ways other than economic regulation because otherwise you will run into the post-Lochner problem of extreme deference to the legislature
Equal Protection
In Slaughter House Cases the Court said that the 14th amendment has a unitary pervading purpose – to preserve the rights of freed men and to protect them from discrimination
Equal Protection Clause: “No state shall…deny to any person within its jurisdiction the equal protection of the laws.”

The equal protection clause taken literally says that the laws, no matter how unequal they are (e.g. illegal to kill white man, not blacks), apply to everybody equal.

Railway Express Agency v. New York (1949)

NY law said you couldn’t sell advertising space on the side of your truck.  Railway Express Agency argues that this violates due process clause and equal protection clause.  
-Due process argument is that this activity cannot be regulated, the state does not have sufficient reason to regulate this

-Equal protection claim asks why can’t we run this ad when someone else can run it on their own truck

The Court answers the equal protection argument by saying that the classification outlawed by the law must have a relation to the purpose for which it is made
Ads for hire compared to ads for yourself?  

Jackson’s concurrence
Equal protection claims are claims that say the regulation has to be fairly spread.  In terms of distraction there probably isn’t a difference between your ads and others.  But there is something different between doing something for yourself and doing something for hire.  If NY had not allowed people to advertise for themselves they would be changing a customary standard that had gone along for some time.  There is some reasonable likelihood that the people who are paying to run an ad for them will put up more flamboyant, distracting ads.  The Court acknowledges that the lower court knows better because they are there on the street.

The standard here is very much like the economic due process standard.  Not that the govt. has to show difference between ads for hire and ads for sale, but that govt. just has to give reasons.

9/14/04

In the second half of the 20th century the equal protection clause begins to have more appeal than in the first half

When a due process case is won the govt. stops imposing on people’s rights etc..  When an equal protection case is won the govt. either starts protecting more or protecting less to make it more equal.

In Railway Express both people who are using advertising, whether for hire or for self, the answer only has to sound in average differences.  Even though some ads for hire may be very un-distracting and some ads for-self may be extremely distracting.  But they are using the average: on average they deem ads for hire are more distracting.  The Court says that the local authorities may have thought that on the average the for hire ads were more distracting and that it was a reasonable judgment and they were willing to uphold it.

-the classifications may be operating for other purposes also.  Maybe they didn’t want to have to disrupt people who had had their advertisements on their trucks (who have done it for a long time) but were willing to stop ads for hire (a new concept).  This is still a legitimate purpose that the government is permitted to pursue

HYPO: Assess the constitutionality of MD making a law that sporting and music tickets can only be resold at 10% markup

-Ticket brokers as a group are not a group against whom there is persistent dislike or hostility.  This is both a due process and equal protection issue.  Govt. may argue that they are trying to keep a ceiling on the prices to ensure that everyone has access to these events.  This scheme will probably work to accomplish this.  There is not an equal protection problem because the Court has said that you legislatures can accomplish goals in steps and this is the first place they want to start

HYPO: Federal Fair Housing Laws (1968) has the “Mrs. Murphy Boarding House Exception.”  If owner of multiple dwelling has 4 units or fewer and lives there they are exempt from the Fair Housing Laws and can discriminate.
-The challenge is to the exemption from the Fair Housing Law.  The Equal Protection Clause is only addressed to the states (unlike the Due Process clause).  This is a due process problem (but there is an equal protection component in the 5th Amendment which applies to the federal).  This classification does not focus on race, it focuses on the owners of the units.  The govt. may argue that since it is a small unit (4 or less) and the owner lives there it is a smaller environment and the owners in that situation should have some more choice over their neighbors in the building.
Govt. almost always wins these cases and the Court sometimes uses the “one step at a time” exemption which means that they allow the legislature to try to solve a problem one step at a time.

Legislatures don’t have totally free reign to go one step at a time, but as long as they are not legislating against these suspicious classes.

McDonald v. Board of Election
Illinois only gives absentee ballots to those away on business or disabled but not those incarcerated or pending trial.  Court allows this because they allow the legislature to take the reform one step at a time and eventually they will expand out to the convicts.
US Dept. of Agriculture v. Moreno
Federal foodstamps were limited to households which meant persons related to each other.  The Court found this classification to be “wholly without a rational basis.”  

*Whenever there is a case where Court applies rational basis review and govt. loses there is something odd or important going on.  Conversely, when the Court strictly scrutinizes what the govt. has done and govt. wins something unusual is going on.

The govt. excluded households made up of people not related to each other.  Court says it is irrational to exclude households of non-related people.  They said that this legislation was made to exclude hippie communes.  This was done out of some hostility and the desire to harm hippies.


*all other cases after this were distinguished from Moreno
US RR Retirement Bd. v. Fritz
There is a fiscal crisis in the RR in 1974 and Congress is looking for a fix.  The RR retirement system was a parallel system to social security.   To save money Congress decided to eliminate the windfall that people who worked both RR and got social security received.  This case is about the problem with how they transitioned out of the previous system.  Congress said people who were already retired got to keep their windfall; people who were nearing retirement got to keep their benefit; if you were a new worker in the RR industry (0-10 years) they didn’t get to keep their benefit.  This left everybody who worked 10-24 years in RR industry but there wasn’t enough money to give them all the money.  To solve this Congress said that if you were in 10-24 year group you could keep the windfall benefit if you had a connection to the RR industry in 1974.
The govt. argues that the plain language of the law marks the beginning and the end of the Court’s inquiry.  They have to show that this classification rationally relates to some legitimate end.  The majority explains that people who were still related to the industry had a greater equitable claim to the extra benefits because they were more involved in the RR industry.

Dissent

Dissent argues that Congress did not intend to do this.  The labor union decided to let the people who were still in the industry keep their benefits because the ones making the decision were still in the business.  He thinks that Congress should articulate their purpose because the real purpose was given by the labor union and Congress did not know this.
-Brennan said that if you are going to do something that harms some people Congress should explicitly say what they are doing and why they are doing it

Nordlinger v. Hahn

California voters (not legislation) passed Proposition 13, which kept property taxes calculated based on the acquisition price, not the current market price, for residential real property.
The Court said that this did not violate the equal protection clause because the purpose of Proposition 13 was to protect long time homeowners and was enacted precisely to achieve the benefits of an acquisition-value system (new owners can pay for the more tax if they can afford the new expensive house but old owners who bought their houses for much less could probably not afford the new, much higher property taxes)

Allegheny Pittsburg Coal v. Webster County
Same situation as Nordlinger v. Hahn except that Allegheny, who buys late, wins.  The reason they won is because the State argued that their scheme was “rationally related to its purpose of assessing properties at true current value.”

-the problem is that the WV constitution said that there should be a uniform rate of taxation based on market value

The WV supreme court said that Allegheny hasn’t paid too much, other people in the past have paid too little and the legislature is going to fix it and make the other people pay more.

Allegheny then goes to SC and argues that they have been taxed unfairly under state law and have been taxed unconstitutionally under federal law because WV’s state law had forclosed on an acquisition value system when they said they were trying to enact a fair market value system.  And Allegheny is being singled out and it is not enough to reassess the other ones prospectively.
Village of Willowbrook v. Olech
Olech’s were forced to give up a 33ft easement when everyone else only had to give up 15ft.  They said that this is a violation of the Constitution and they wanted money damages from the officials who were violating their rights.  They alleged that the request for a larger easement was because of ill will because they had already sued the city and won.

The majority opinion said that it would have been one thing if the city had said there were 2 classes of property: some had to give 15ft and some had to give 30ft for some reason.  And they might have made a mistake in classifying the Olech’s and this would not violate the Constitution, it would have violated only local law.  But this is not what happened.

This was a scheme that had a uniform regime – 15ft easements for everyone.  This means that under equal protection every had to give 15ft.  When state officials said that the Olech’s had to give 30ft easement, for no reason, they had not given them uniform treatment under the law.

In both Willowbrook and Allegheny, state law excluded any of the possibility of a purpose that they could explain why they were classified differently.  In these cases the state law explicitly precludes the exclusion that the states did in each of these cases because they departed from their own uniform, standard treatement.

Race Discrimination
Race discrimination cases started w/ Slaughter House Cases, which said that the purpose of the 14th amendment was to protect minority-disadvantaging race classifications.

Strauder v. West Virginia (1880)
There is a WV law that limits juries to white males who are 21+.  Strauder is a black D who was convicted of murder and claims he was not afforded equal protection of the laws when blacks were excluded from juries.

**this is not a 6th amendment case which entitles you to a jury trial drawn from a fair cross-section of the community, but this wasn’t the law in 1880**

Here the Court did not use strict scrutiny, or even rational review.  The Court says that the law itself says that blacks are not competent to sit on juries in WV.  And any law that affixes this kind of stigma of racial inferiority this is exactly what the 14th amendment was meant to get rid of.  If a state can brand a race or group like this law does it will stimulate private prejudice and further the idea of racial inequality.

This case is about laws that single out minority groups by race are unconstitutional because they will further ideas about inferiority that the 14th amendment meant to abolish.

**this case does not leave this only to blacks, they say that doing it to any group of people would violate the 14th amendment, no matter who it is it is just as bad.  BUT WV could limit the jury pool to people who own property, or those who own property.**
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Recent cases of equal protection
Powers v. Harris, 2004 U.S. App LEXIS 17926 (10th Cir.)

Said that this was a case for deferential review and there are a number of reasons why a state would have a law like this, but it might also be that this was designed simply to protect the OK funeral home industry from competition that might cut into its profits and protecting the funeral home industry itself is a legitimate state purpose.  It is important to have funeral homes by people who are licensed and trained and if the state wants to help them make enough money to stay in business that is perfectly legitimate.

Powers was contrasted with…

Craigmiles v. Giles, 312 F.3d 220 (6th Cir.) 2002

The court aggressively reviewed the same casket sales as Powers and didn’t believe that this statute helped consumers.  It only helps funeral home directors against competition and they didn’t think that was a legitimate state interest. (This is inconsistent with SC precedent, and probably wrong).

Strauder v. West Virginia
Held exclusion of non-whites from juries as a violation of the equal protection clause

-the anaylsis is not framed in terms of a standard of judicial review and is not a 6th amendment case (before 6th amendment had been incorporated into the bill of rights)

-the focus of the court is on the social consequences of the exclusion and what it signifies as a social matter if jury service is limited to whites.  Discrimination is not about a single act, it is about some constellation of social arrangements and practices, all of which are related to each other, because they all have same assertions of dominant/inferior and this exclusion would only serve to stimulate a general idea of racial dominance/inferiority that we were trying to get rid of.

The Court said that this case is not limited to exclusion of or discrimination of blacks.  If the situation were blacks excluding whites, or against Celtic Irishmen it would be the same sort of offense to equal protection.  BUT Court also said that are neutral on their face that may have a racially exclusionary impact are a perfectly fine way to exclude jurors (property ownership, education requirements).
Plessy v. Ferguson (1896)
Involves a system of racial separation that was enforced by law.  This case is a great example of the SC’s power to legitimate.  SC said that as long as the separate facilities were materially equal, then they are ok.

Required separate accommodations for blacks and whites on RR.  The law had an exception for servants responsible for the care of children.  This exception was for the convenience of white people who could let their black servants help with their kids.  The law said it was enacted not to prefer any race, just to exclude, but this exception makes one think otherwise.

The 1890’s were a horrible time for racial disharmony.  The Court said there was no discrimination here, the facilities were equal, separate, but equal.  The part of Strauder that talked about racial harmony was not the same tune as here.  The Court said that the 14th amendment was about civil equality, and 15th was about political equality.  But the idea of “social equality” cannot be made into law, people have to do it themselves and this law is only recognizing certain social separations in society.
Because this is a separation, not a discrimination, so they assess this law with a reasonableness standard.  This law reflects the customs, usages, and traditions of these people so it was a reasonable law.  But if the state were free to legislate the freezing of certain customs this would allow southern states to make laws in accordance with their racial views.

Harlan’s Dissent
If we remain true to our own traditions racism will persist for a long time.  The Constitution is colorblind.  This law is not about racial equality, it is about racial caste and ideas of racial superiority/inferiority and the Constitution does not permit any recognition of racial caste, it is colorblind.

Korematsu v. US (1944)

After the attack on Pearl Harbor FDR gave the military authority to order that Japanese had a curfew and excluded them from designated West Coast areas.  They put some in concentration camps and said that this was to safeguard against espionage and sabotage, send signals to Japan, etc.  The argument is that some are disloyal, it is too hard to sort out the loyal from the disloyal ones, there isn’t much time to do this, and the need is great.
The Court feels that they have to make sure that this is because of pressing public necessity and not racial segregation.  Here the idea of suspicion classifications and strict scrutiny are borne.  The Court says that race classifications are suspicious, but the government wins anyway.  

IT IS NOW THOUGHT THAT THE SUPREME COURT WAS WRONG IN KOREMATSU.  One of the reasons for this is the deference given to the military because they were there and SC thought they knew best.  After the case it was determined by a Naval Intelligence Report that there was no imminent invasion of the West Coast by Japanese navy, but this report was never disclosed by the government lawyers to the Supreme Court.  Here the Court did not have the full information, and had they there would have been a different result.
The racially motivated classifications of Korematsu are buttressed by the focus on Japanese alone and not Germans and Italians because this would have not been a popular idea.
Standards of Review under Equal Protection Clause
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We allow things to be over/under inclusive under rationality review.  But under strict scrutiny, if we think it is a suspicious classification, the means-ends nexus has to be a close fit and if there is a non-ethnic way of achieving the ends then it will be struck down.

THE STANDARD OF REVIEW FOR DISADVANTAGING RACIAL CLASSIFIACTIONS IS THAT THEY ARE STRICTLY STRUCTINIZED.  SEE KOREMATSU V. US
Idea from Lupu: 

Maybe the standard of review should be affected by the extent of the liberty lost.  If Korematsu only wanted loyalty oaths maybe there shouldn’t have been as high of a level of review.  If Korematsu had only excluded non-American citizens it would have stood on more solid ground because it extended from non-citizens to citizens.
Frequently there are easier, more obvious, non-discriminatory ways to screen out these people, and since the solutions are so easy it would almost be impossible for government to pass strict scrutiny.
60 years of American apartheid since Plessy v. Ferguson…

When Thurgood Marshall went to SC to argue Brown v. Board of Education there were white and black bathrooms in the Supreme Court.  

Brown v. Board of Education (1954)

This is a lynchpin of contemporary Constitutional interpretation.  There is no strict scrutiny in this case.  Brown rejects Plessy’s premise about the social meaning of segregation.  Even if the separate facilities were equal (which they rarely were), material equality is not enough.  This kind of separation is understood to be imposed by white men and therefore inflicts this kind of stigmatic injury.
The result of Brown was a slow integration.  There were minority neighborhoods and neighborhood schools were the segregation was de facto (by residential patterns and not by law), but the Court said de fact segregation does not violate the Constitution.  It was only de jourie (by law) segregation that was not allowed.
But if school boards were sneaky and used gerrymandering then the Court called it de jure segregation and changed the whole system (new teachers, new school boards, etc).

Some see Brown as a failure because it did not create equal educational opportunities for all races but others see it as a success because it uprooted the entire old system.

Two cases:

1973: Equal opportunity case – a child’s educational opportunity should not depend on the property richness or property poorness in which a child lives.  Court struck down 5-4, saying that this was a matter of state control, not federal.  Dissent said Brown was not about race, it was about equal educational opportunity.

Milliken v. Bradley
Desegregation of Detroit public schools – 90% of kids in system were black, district judge said that in order to need racially unsegregated schools he needed more white kids.  So they expanded the jurisdiction.  SC overruled this saying that the only authorities who can desegregate are those in charge of segregation.  If those suburbs had been responsible for the segregation then they could do this, but those in the suburbs are innocent because they moved out and chose to send their kids to suburban schools.  

**Both decided 5-4
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Loving v. Virginia (1967)
At this time there were 16 states that did not allow whites and colored (everybody else) to marry, it was a felony.  

Lawyers for Virginia argue that there is no discrimination because whites are obliged to only marry whites, same for blacks.  Both groups are equally forbidden so there cannot be a problem of equal protection.

Here the mischief is whites marrying any other colored person.  The Court says that the end which the statute is pursuing is not a legitimate state objective.  It is a notion of white race purity.  The 14th amendment prohibits the state from pursuing objectives that are tied up with white supremacy.

HYPO: If the statute prohibited anyone from marrying a person of another race (it was not limited to whites and non-whites)?

*This still would not be constitutional because (1) it is still about white supremacy, the only reason they are worried about racial purity is to retain white purity and (2) the state doesn’t have any legitimate concern with the purity or integrity of races.  It doesn’t go to public health or welfare.

The review standard in Loving is rationality review because Court says the state has “no legitimate purpose.”  This fails even under rationality review.

*odd – Korematsu used strict scrutiny and govt. still one, but in Loving the govt. lost under rationality review

**Loving gets used a lot in same-sex marriage issues.  The Court said that the right to marriage is constitutionally special (this is a holdover from the Lochner period).
McLaughlin v. Florida
Court struck down statute that made interracial couple co-habitation a crime because they weren’t allowed to only restrict interracial couples.

HYPO:
There is excess of black children to be adopted but NABSW protests saying that black children should be with black family.  They got a legislature to pass a law that does not allow trans-racial adoption.  For 60 days they have to make best efforts to do a same race adoption but after that they can do trans-racial adoption.
**This scheme comes from blacks so should it get a different standard of review?  This has a segregative character and this classification is suspicious.  When we see something that smacks of prejudice and hostility we review it with strict scrutiny.

-the adoption scenario would probably pass rationality review (say that they are trying to find the ideal placement for child and to build African American communities).  On average, kids would be better off with same race placements.  If this is a case of deferential rationality the Court would say that a reasonable legislator could think that the average child would be better off because we live in a society where more families are mono-racial and it would allow children to assimilate.

-if this is found to be a policy of racial character then the state would have to show (burden shifts) that the policy is necessary to the accomplishment of overriding or compelling state interests and that this interest could not be achieved by non-racial means.  Here the state would probably lose.
Palmore v. Sidoti
Someone lost custody of their child because of an interracial marriage.  Court says you can’t do that because it is punishing someone for an interracial marriage and that is against Loving v. Virginia.
Laws or Policies which on their surface do not have racial signifiers or characteristics
-but there is something that brings race into them

Yick Wo v. Hopkins
Very hostile atmosphere in California against Asians.  SF enacted statute that says if you want to run laundry in wooden buildings you had to get approval from city board.  All but one non-chinese applicant gets denied a permit and no Chinese applicants get a permit.  Yick Wo gets convicted of operating without a permit.

Whether the city enacts a law that is on its face racist, or if it is administered racially the result is the same.  The burden of proof that the enforcement of the law is racial is upon the plaintiff.  Here the pattern was incredibly easy and the state made no attempt to justify it (in comparable cases the pattern of racial enforcement is not always so obvious).

The Court said that since the permit system is discriminatory so they should let him go.  Here the remedy is easy, they dismiss he charges against Yick Wo.  In comparable cases the remedies aren’t always so easy (e.g. black crack dealer argues that only blacks are being picked up by police officers.  Could not let all black crack dealers go until they start arresting white crack dealers)
HYPO: Using someone’s race as a descriptor to help identify a suspect is not a Yick Wo problem because it is just another descriptor and will help law enforcement.  
HYPO:
If someone buys a one-way ticket in cash and asks to sit in front of plane that is not enough to hold them, but if they do that and are middle-eastern then the police can investigate them.  Can we use middle-eastern appearance to tip the scales in whether they are a suspect?

*This is different than just targeting middle-eastern people because the first requirements are buying a one-way ticket in cash and requesting to sit at the front, the question is if we can use race as the tipping factor

HYPO:

Police officers are staking out building in a poor black neighborhood and want to stop well dressed white guys because they will probably be buying drugs.  And when they are in nice white neighborhood they want to stop poorly dressed black guys.  Is this different than middle-eastern flyer case?

Race Neutral Acts that are motivated by racially impermissible reasons
Palmer v. Thompson
Suit by blacks to desegregate places in Jackson, Mississippi.  As soon as court ordered pools desegregated the city closed them because of the high security costs.  Blacks that won their suit sued city because they said they were opposed to mixed race swimming and that is why they closed the pools

SC, 5-4, said that you cannot look purely at some possible racial motivation for taking what is otherwise a race-neutral act.  There is no racial injury here, and that is what we should look for.

-there is racial injury here because the people with access to private pools (mostly whites) would not be injured.  There is also racial injury because rather than be integrated they would rather shut down the pool completely
The city says that they had good reasons to close the pools: danger of violence and the cost of keeping them open.  A Court that is sensitive to racial injury would seek to find out if the city was closing the pool for these reasons.

Washington v. Davis
Violations of equal protection in race cases must be traced to invidious, discriminatory purpose.

Title VII of the Discriminatory Rights Act deals with disparate treatment based on sex.  The Model of Disparate Impact prevents rules like requiring to be 6’ to be a police officer (will exclude women more than men).  
**If you can show that it has a disparate impact the burden then shifts to the employer to (1) validate the criterion as indicative of job performance and (2) the employer has to show that there is not available to it an equally good predictor which would leave less people excluded.  If there is an equally good predictor that excludes less then the employer has to use it
Here the argument is that the disparate impact model should be implemented through the 14th amendment because this test had disparate effect on blacks and was not a good indicator of job performance and wanted the city to either validate their test or use a new predictor.

The Court rejects the disparate impact model as a matter of 5th and 14th amendment interpretation.  They said it would be appropriate under Title VII but they did not want to read it into the Constitution.  The essence of a Constitutional violation of equal protection must be traced to some invidious discriminatory purpose.  There was no showing that this test was adopted as a way of excluding blacks in disproportionate numbers.  This test is good enough under rationality review.

If Title VII had been read into the Constitution…
Government policy makers would have to be cognizant of the possible racial impact of policies they are going to implement and if there is another way to do this that would distribute the burdens of the policy without the same type of racial impact.  This would have had judges and courts driving policy in this direction and would have forced a kind of race consciousness on policy makers.
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Washington v. Davis
The equal protection clause is triggered only by a showing of invidious discriminatory purpose

Dilemma that these lines of cases present:

It is hard to find in the history anything that is so strenuous as a substantive constitutional right to proportionality.  With an impact view, it seems as if a proportional view would do more than equal protection asks.

The model that follows after Washington v. Davis seems to underprotect equal protection.  If a reverse result in Davis would have over-protected equal protection then the result resulted in an under-protection.

Arlington Heights v. Metropolitan Housing Corp

Court could not find that a discriminatory purpose was a motivating factor in the decision to rezone.  

Court did say that there are ways that a covert discriminatory motive can be found, it is not going to be dispositive, but in cases where we expect random distribution and we don’t get it (stark departures from it) then that is a sign that something is suspicious.  The Court should also look at historical circumstances.  Third, substantive departures from prior standards or decisions or policies or procedural irregularities.  Contemporary statements of decision makers (this is a smoking gun and is not usually found).  Interrogation of the decision makers to try to find out their motivation (Court said this should be avoided and should be a last resort)
Hunter v. Underwood
Alabama took away right to vote from people who have committed certain felonies.  They picked crimes that they thought blacks committed so they could restrict blacks voting.  This resulted in a finding that this provision was tainted by covert discriminatory motive.

**Burden to show covert unconstitutional motive is always on the plaintiffs

-If a covert motive is found then the next layer is: what are the consequences of this invidious discriminatory purpose?  Burden shifts to the defendants (govt.) to show that they would have made the same decision anyway (w/o any racial motivation)

Rodgers v. Lodge
Shows how the particular context of a decision may soften the requirement of proving invidious discriminatory purpose.  This is about election in a rural county in Georgia.  They have always elected 5 county commissioners, elected at large (predominantly white voters even though predominantly minority county).  They claimed that the at large election violated equal protection.

Problem was that the system of at large elections was put into place early in the 20th century.  There was no reason to think it was put into place to suppress minority voters because at the time there very very few minority voters.  When they created this they were not thinking about minority vs. majority voting power.  They thought at large systems promoted good government.

Theory is that the system of at-large elections was being maintained (not chosen) for discriminatory reasons.  Problem is that it is the status quo, people are doing nothing to maintain it.

*if the same county had switched from district to at large system at this time then the they would have had an actionable claim under the voting rights act, but it doesn’t cover systems that have been around for a long time, only covers switches

Court says that this is a case from the rural south in a county that has a long history of racial discrimination.  The Court was willing to say that with this record of past discrimination in other political matters, that the at large system, when viewed together with everything else, was being maintained for racially discriminatory reasons.

This case is willing to find racially discriminatory purpose when the evidence of that practice doesn’t support racial discrimination within that practice.  The fact that this is the distribution of political power (not economic goods or something else) is a big reason why it came out the way it did.


**Carolene Products, footnote paragraph 2

Affirmative Action
Problems of affirmative action are Washington v. Davis and Rogers v. Lodge flipped on their heads.  Those were on their face race-neutral policies enacted by the government and there was a minority plaintiff who claimed they were formally race-neutral but were not substantively race neutral.

When color-conscious policies began the focus was on it being a remedy for past discrimination, not on color-consciousness as a way to achieve diversity.  When the focus is on remediation they focus on who has been discriminated against and how much.

Under Title VII of the Civil Rights Act held that a disparate impact on a racial minority may trigger 
Regents of Univ. of California v. Bakke
Medical School set aside 16 seats for minority students and when Bakke doesn’t get in he brings suit against the school.  
Title VI of Civil Rights Act: “no person shall be excluded from participation or be denied benefits from any program receiving Federal financial assistance,” this applied to all colleges, private or public.  Powell opinion says that Title VI equals the Equal Protection Clause.  This means that whatever the equal protection clause requires, all colleges that receive federal assistance must abide by it.  

**but Title VII is not co-extensive with equal protection clause.  But it can be argued that Title VII mostly covers private activity.  Title VI is about entities receiving federal assistance and is about the government’s money going through private hands and therefore constitutional obligations may be thought to follow

Question is what is the appropriate standard of review?  Strict scrutiny because of their overt race-consciousness?  Or something less hostile to the government?

***Strict Scrutiny Standard: means must be necessary (close nexus/ low tolerance of under-inclusion and over-inclusion/ reasonable non-suspicious alternatives) to compelling state interests


-two kinds of underlying theories that explain this standard:

(1) Normative, fairness, morality – it is unfair for govt. to distribute burdens based on attributes that are accidents of birth and have nothing to do with character or moral.  There is heavy presumption against ever treating someone in this way and will only let govt. do it when there is a really good reason to treat people this way and if they show it is necessary, to some compelling state interest, etc..  Then and only then will it be allowable

(2) Prejudice and political process – classifications based on prejudice and hostility, rather than on some concept of public good is a kind of corrupted majoritarianism.  And out of this prejudice they are going to impose burdens/benefits on them (Carolene footnote paragraph 3).  This undermines the political process’s ability to normally protect these people.  This theory says that statutes that target groups by race presumptively rest on unconstitutional motive.  Now the govt. has to rebut the presumption by satisfying the standard

**in explicit minority disadvantaging policy these theories converge, but in Bakke the theories do not converge

In Bakke the second theory falls away because there is no majoritarianism, this policy was probably enacted by rich old white people.  Powell said that it doesn’t matter what race is being disadvantaged, even if this is minority advantaging there is still reason to be suspicious.  He says the standard has to be strict because the Court has already decided that race classifications were suspicious.

Powell says that these kinds of policies may make minorities think they are less deserving of their places and may stigmatize them.  He thinks strict scrutiny applies in any race case.  The question then is how strict is the scrutiny that he applies.  He then looks at the claimed state interests:
1) Wants proportional representation of minority groups – this is not legitimate, state has no say in proportional representation.  Govt. can’t even try to create proportional benefits by race because there is no govt. interest in that

2) Making sure we have minority doctors for minority communities – there is over/under inclusion.  Some of the 16 minority seats do not want to work in minority communities and some of the rejected white doctors do want to work in minority communities.  This is just a correlation based on some judgment of average differences.  If you want to find doctors for minority communities you have to find something other than race to do it

3) Remediation for past wrongs – absolutely a compelling state interest in remedying this.  But the fatal problem is that in tailoring the admissions program to some remedial goal how do we know who to benefit and who to burden

-here we do not know who the prior discriminator whose acts we are trying to remedy is.  The victims and beneficiaries of this past discrimination are generations of people who have been victimized and benefited by discrimination in getting into medical school.  It is impossible to tell who the beneficiaries of the past discrimination are.  The problem of tracing benefits and burdens and redistributing them in a way that matches up is quite difficult.  If you are going to remedy past discrimination the remedy has to be tailored to the cause of the discrimination
4) Diversity of racial representation in student body – this is fine, but the problem is that they are doing something tailored to produce racial diversity.  The problem is not creating racial diversity

-setting aside seats for minorities is not acceptable, but taking race into consideration as a factor is
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Bakke turned out to be extremely influential in lower courts and the Supreme Court.  It didn’t talk about strict scrutiny, narrowly tailored means.  It was a prudential compromise saying that setting aside seats was quota like but it suggested that race may be a factor in admissions.  After the Powell opinion we have some version of strict scrutiny and the critical part has tailoring of the means to the ends.  The Brennan opinion is much more generous in deferring to government entities.  The Powell opinion concludes that diversity is a compelling reason and that everyone should be compared to everyone else BUT race may be considered a factor.  Somehow racial background will affect experiences and interests (only some races get certain diseases but this argument is not as strong at other schools)
This does suggest that there is a gap in strict scrutiny between minority disadvantaging cases and minority advantaging cases.

Powell says that keeping aside 16 seats is not narrowly tailored enough.  Why did Davis make their plan like this in the first place?  Possibilites: it is easier, they want to send a statement that they are accepting this many minorities, it is a way to guarantee a minimum number of minority students.
Transition from Bakke to Michigan Cases
Get decision in Fullilove and there is no majority opinion.  It is until 1989 to find a majority opinion about affirmative action, Richmond v. Croson which said that all racial classifications have to be strictly scrutinized and remedial affirmative action requires findings, narrowly tailored and this case had none of it.  This looks like the majority is hostile to affirmative action.  One year later, Metro Broadcasting, there was a momentary majority for affirmative action.  They said that when Congress acts there is going to be more deference to race-conscious policies.  Then in 1995 metro was overruled on the proposition that there should be more deference to Congress.  The rules are the same and strict scrutiny should always be applied (Thurgood Marshall was replaced by Clarence Thomas).  The signals from the Supreme Court are that they are not as friendly to affirmative action as their predecessors were and the lower courts are picking up those signals.  5th and 11th circuit hold that Bakke is no longer good law.  Sandra Day O’Connor was the swing vote in the Michigan Law School case.
Grutter v. Bollinger
Program for admission of underrepresented minorities.  This ruling would apply to all universities in the US.  They use racial diversity as an element in the decisions.  
An argument has been advanced, on the numbers, that the effects of these policies on those who don’t get the benefit of them is extremely slight.  It only affects those not affected about 2 ¼ % of the time.  This may raise a standing problem.  But courts have said that even though the probability is very small they still have standing because they can’t create a cut off percentage-wise.

Remedy problem?  What type of remedy should they get?  What if they probably wouldn’t have gotten in?  Then they might have just gotten an injunction against the program and then be allowed to reapply.

Merits?  Should this fact affect the merits or the standard of review?  Should the standard of review be different based on how high the percentage of chance you were injured is?

How much weight did race get in the Michigan admissions?  It tended to matter to people in the middle of the application class.  Should the scope of the preference give a difference to what type of review the Court uses?  The Law School was concerned with “critical mass” of minority students which is enough to give the minorities enough of them to be comfortable.
O’Connor in the majority opinion says that strict scrutiny applies and that obtaining “the educational benefits that flow from a diverse student body” is a compelling interest.

The argument gets made that race-neutral alternatives could have been used instead: 

*The 10% Texas plan which was prompted by concern about diversity at UT Austin and guaranteed admission to all of those in the top 10% of their class

-this plan is probably tainted with racial motive because they were obviously race-conscious when they made this policy.  This is almost creating incentives to maintain the de facto segregation in high schools (minorities would want to stay at their sub-par high schools)
Court says that even if this works for large undergraduate state universities what is the analog for Michigan Law School?

The argument about diversity here is not just about how good it is.  There was a amicus brief filed by retired military officers that said that it is very important to have a racially integrated military force in the US and if the ROTC cannot do a minority-enabling policy then this could harm our military.  All major corporations also said that if you end affirmative action from universities then it might come over to corporations and if then they would not have as many minorities to hire from universities.  Ruling against UM in this case would change things that have been going on in America for 30 years and suddenly change the compositions of universities in the US.  O’Connor is not a radical; she wanted to conserve the status quo.  This would result in the elites of the society being much less diversified than they should be
A lot of the argument in Grutter turns on this point.  For the Court to have ruled against UM the cost of race-neutrality are really quite substantial.

Justice Thomas’s dissent in Grutter
He argues that this policy may stigmatize minorities.  It seems to be way over the top.  This is different though because this argument was made in Bakke by Bakke himself, so this argument coming from a rejected white man isn’t as persuasive.  
Gratz v. Bollinger
Why does UM lose in this case?  Because this plan is not narrowly tailored enough to achieve the interest in educational diversity

Possibly it was because the transparency of the numbers system, without any regard for how much minority consciousness the applicant has.  You need something more in a Harvard UM law school type way where they don’t know how the decision is made and there are no hard numbers.
Another possibility is that the 20 points highlights the disparity between the pool of minority and non-minority applicants.

Affirmative Action and Public contracting
Wygant v. Jackson Board of Education

-no majority opinion, no standard of review
There was collective bargaining agreement that they had too few minority teachers and made efforts to hire them.  They didn’t want to do last hired first fired for lay-offs so they said that the layoffs could not create a lower percentage of minorities than existed before.  This caused more senior white teachers to be laid off before more junior blacks.  The Court rejects this as unconstitutional

The argument was made that the school has an interest in having minority teachers as role models for students.  The Court says this interest is not enough

Here it was very clear on whom the burden fell and the Court was concerned with this

Fullilove v. Klutznick
Congressional spending program required that state and local govt. set aside 10% of federal funds for minority business enterprises which were defined as: “Negroes, Spanish speaking, Orientals, Eskimos and Aleuts”

This gets upheld, once again no majority opinion.  The key to the decision is § 5 of the 14th amendment.  If Congress makes findings that the state and local govt. are behaving in a discriminatory way then Congress can specify the remedies.  The Court in this case said they will give great deference to Congress in making these decisions.

Here there weren’t findings of previous discrimination.  BUT it was notoriously well known that in the construction trades there was extreme discrimination so on one hand you could say that everybody knew.  But Congress didn’t make any detailed findings of these practices because to make findings of this they would be accusing particular unions and pointing out their violations.  It is easier to not accuse anyone in particular and in this case it was true even though there weren’t any findings

Steven’s dissent
The process by which this law was made was extremely sloppy.  There were flimsy findings, little investigation.  There was no explanation as to why only 10% of the money was set aside.  We ought to insist that if there is going to be race laws by Congress they should be more detail oriented in their findings etc.
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Richmond v. J.A. Croson Co. (1989)
This was the first majority opinion ever in the SC on the matters of affirmative action so it fell powerfully on the landscape of the law of affirmative action.  As with the other cases, O’Connor is in the middle all of it.

The city was half black and very few contracts were awarded to minority contractors.  The city council passed a program which required 30% of the money awarded to contracts had to be to minority business enterprises.  The city’s argument for doing this was not about diversity.  They argued that there had been past discrimination in the contract industry and they wanted to remedy it.  Their theory was that the city was half black and the subcontracting force was almost all white

The standard of review used in this case is strict scrutiny because it is a race classification and because this is the first majority opinion it stands as the standard of review for affirmative action cases.  If the city can survive strict scrutiny the Court will find that this was not motivated impermissively.  From Bakke onward it has never been disputed that remedies for identifiable past discrimination constitute compelling governmental interests.  BUT you have to identify the perpetrators, tailor the remedy to the wrong (victims of prior wrong do not have to beneficiaries, it can run through the class of people/businesses that have been harmed), 
If in Richmond this program had been announced by some agency that decided which bid to accept, it has to be a body competent of making findings of this character.  Some entity with some umbrella supervising authority over the agencies.  Here the Richmond city council did not make any specific findings of discrimination.

The formula that Richmond uses for which groups it is going to help: “Blacks, Spanish speaking, Orientals, Indians, Eskimos, or Aleuts,” they took this right out of Fullilove.  This is a sign of city council not being reflective about their particular circumstances.  There is no attempt to hold a hearing to find the kind of facts that would identify perpetrators and types of perpetrations.  There is only a description of the results, not the process.  They don’t explain why 30% of the money was the percentage chosen.  The amount should bear some correlation to the amount of discrimination had occurred before.  
-part of what strict scrutiny is whether there are any other race-neutral alternatives, here they didn’t do that and there were other possible race neutral ways to go about this
….After Croson lots of people think that affirmative action is over with.  In the world of benefits for firms things have gone this way, but at Universities affirmative action does work…

Metro Broadcasting v. FCC
This involved huge powerful firms, it was not about redistribution for poor minority firms.  The justification given was that there ought to be racial diversity among the owners of broadcast stations.

Here Brennan uses an intermediate standard of review and it is upheld.

Dissent
O’Connor said that this is not set in the context in which the federal govt. has an policy or interest in diversity.  

Because of the few majority opinions and things being confused, it seems as if the rules were different for Congress than they were for state and local government, and there was good reason to think that diversity justifications were more valid than remedial justifications (which is true)

Adarand Constructors v. Pena
Does not decide if the particular program is constitutional or not, what they do is set the rule straight because no one knows what they are.
“Skepticism”

The Court is going to be skeptical of all race-conscious policies and are going to require the government to justify them.

“Consistency’

We are going to be consistent with the standard of review whether minorities are being advantaged or disadvantaged

“The rules are the same whether Congress, state, or local govt. is acting”

Metro Broadcasting is overruled as far as it gives Congress more deference than state and local govt.
…The federal govt. and some of its agencies had minority business enterprise programs and Fullilove and Metro Broadcasting suggested that these were ok.  Then Adarand says that this era is over and all federal programs have to be justified just like Richmond’s plan had to be justified.  The govt. decided to have a govt-wide response to Adarand and wanted to mend the affirmative action programs and pulled together the generic, compelling interest in government contract litigation (61 Fed. Reg. 26050 (1996)) for all agencies to use so they comply with the standards set by the Court
-now they are called “disadvantaged businesses” and they have to apply to be classified as such and submit a narrative statement showing they are disadvantaged, race alone is not enough to be classified as disadvantaged

*if someone loses the bid to a disadvantaged business they can challenge whether the firm actually is disadvantaged
Gender Classifications
Any historical account that says the writers of the 14th amendment meant to include sex discrimination if pretty weak.  At the time the 14th was ratified the laws disadvantaging women were very widespread.
Slaughter House dissent said that people have a right to pursue their profession and the very next day the same dissenter said that the Privilege and Immunities does not apply to women.  The Court always thought that women were different and they should protect women differently than they protect men because their bodies are different, etc.  

Goesaert v. Cleary
Legislatures can decide how to allocate the roles of the sexes.  If Michigan thinks women should not be around bars then the legislature can say they can’t work there.

Sex discrimination only gets rational basis review (this is sustained until 1971)
-paradigmatic story of how social theories affects the Court’s decisions (feminism, female empowerment)


**Read 2 Green Bag 2nd 15 (1998)**

Reed v. Reed
Sex discrimination case, Court says rational basis review is appropriate standard but govt. loses.

***WHENEVER COURT SAYS THIS IS STRICT SCRUTINY CASE AND GOVT WINS, OR RATIONAL BASIS AND GOVT WINS YOU ALWAYS KNOW THAT SOMETHING IS GOING ON***

This is about who gets letters of administration when someone doesn’t name an executor or executrix who will take up that position.  The hierarchy under Idaho probate code:


Surviving spouse


Adult children


Parents


Brothers


Sisters

**if there was a dispute within a level, the male automatically wins, this was what was in controversy

Idaho’s reason for this is that they want to avoid inter-family disputes so it should automatically go to the male.  But his does not eliminate all the disputes, what if there are two women?

If said that the older one wins this would be upheld under rational basis review
Would it work under rational basis review in Idaho in 1971 to say that men win because they are better suited? – Yes.  So why does this fail?

Court said they couldn’t make assumptions based on stereotypes and there is sensitivity to these kinds of stereotypes at this time

…Everyone saw that Reed signaled something, but no one knew how far it was going.  There were lots of test cases…

Frontiero v. Richardson
Had to do with benefits given to men and women in the service.  The man was presumed to be the chief breadwinner and automatically got a dependency allowance for his wife, but the women had to prove that their husband was dependent to get a dependency allowance for her husband (dependent means your income is lower than your spouse’s)
Reed said you could not look at average differences between genders.  In a true world of rational basis review this would be sufficient enough to justify the policy.  But since the govt. loses we know something is going on, but it is not as big a surprise after Reed.  Four justices say that sex should be treated as a suspect classification and try to fully assimilate sex discrimination with race discrimination.

Brennan led these four justices: He said sex discrimination is like race discrimination because it is a visible trait and you can’t hide the trait very well.  It is immutable, for the most part.  The normative theory of equal protection works well against sex discrimination cases.  
*But we are left with the problem of Carolene footnote 4.  Can we say that women represent a discreet and insular minority, incapable of protecting itself through the political process?

-part of the theory of the footnote is that the minorities are discreet, identifiable, and insular (separate and apart from).  You are constantly left out, disliked, and misperceived and because you are insular the chances of breaking down the barriers and undermining your prejudices and stereotypes tend to be very small

-what about women?  Discreet and identifiable, but are they insular?  Not at all in the way that racial and religious minorities are
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Before 1970 claims that classifications based on sex violated equal protection clause were doomed to failure.  By 1971 we have Reed which was beginnings of Court being sensitive to sex classifications.  1973 we had 4 votes to assimilate sex with race fully.  

But there are some problems with the argument by analogy between sex and race classifications.  We make classifications based on race all the time (bathrooms) yet if bathrooms were segregated by race it would be much more invidious.  There is also the Carolene products problem.  There is some overlap between race and sex cases, but they are not identical.

By 1976 the Court settled on the “intermediate review standard,” the appropriate standard of review for sex discrimination cases

Craig v. Boren
OK had statute which prohibited sale of 3.2 beer to males under 21 but could sell it to 18 year old chicks.  This discriminated against the men.  


*Carolene – aren’t men very able to protect themselves in the OK legislature?

The social meaning of this law is responding to the stereotype that men are wild and reckless whereas women are timid and risk averse.  The question of who is hurt by this law is more complicated than just, “Who can’t buy beer?”  It is also a case about harming women by reinforcing these stereotypes
The standard of review used in this case is that in order for gender classifications to be constitutional it must serve important governmental objectives and be substantially related to achievement of those objectives


-this fits in somewhere between rational basis and strict scrutiny for race cases

	
	Fit
	Weight

	Will be compared to:
	Rational basis
	Legislature 

	Gender neutral alternatives
	Substantially related
	Important

	Race neutral alternatives
	Close nexus
	Compelling


The State’s purpose of not selling alcohol to people who will not make good judgments about drinking and driving is a good purpose

*very few sex discrimination cases turn on whether it serves an important governmental objective, most will turn on its fit and gender neutral alternatives

State says that there is arrest data that shows that .18% of women and 2% of men drink ‘n drive.  The Court says that all statistics show are average differences and are not good enough to win UNLESS there are no adequate gender neutral alternatives to accomplish the goal.
Violations of the equal protection clause can either be remedied down or up.  Sometimes it is not possible to remedy down so the Court has no choice.  How does the Court decide what to do in a case like this?  Typically in a case like this the Court will stay their order in enforcing it for 3 or 6 months to allow the states legislature to fix the problem.  OK legislature can either say 21 for everybody or 18 for everybody.  Whatever the policy choice is it is a reasonable gender neutral alternative.  Even though if the make it 21 for everyone the men are same off and women are worse off, but it doesn’t matter who gets hurt/benefited as long as it is a gender neutral alternative
HYPO: In custody dispute w/ children age 0-5 presumption is that custody goes to mother and can only be overcome by a showing of maternal unfitness.  After 5 they look to who is the best parent.  Is this constitutional after Boren?

*it is an important purpose.  There is a gender neutral alternative, always pick most fit parent.  With empirical uncertainty the govt. gets the benefit of the doubt under rational basis.  Here the gender neutral alternatives are not cost free 
United States v. Virginia
Case against VMI, a single sex public military college.  District court upheld the constitutionality and the court of appeals upheld the scheme but required a separate female only institute.  But Supreme Court did not have as much sympathy for VMI.  
There is no comparable school to VMI for women, so there is nothing that seeks to equalize this for women.  This school did not produce commissioned officers.
VMI argued that the purpose was seeking diversity in educational approaches.  Their separate female institute was nothing compared to VMI and could bring to mind Sweat v. Haner where the Court said that these were not equivalent universities.  VMI also argued that integration by sex would not make VMI anymore; the cost of gender-neutral alternatives was too high (could have gone private, but would not have supported itself financially/ close it down (equalizing down)/ integrate it and admit women).  They argued that VMI’s character would change if women were admitted.
-they said that all first years (rats) live in common barracks and if they admit women they couldn’t do it anymore (there is no legitimate reason why they couldn’t do this, if men or women didn’t want to do this they just wouldn’t go there)

-women could not keep up with the physical demands (VMI wouldn’t have had to change their rules or standards)
-hazing (if hazing took the form of sexual harassment or insults that suggested women were weaker than men then that would be a sexually discriminatory hazing for and the state would have to change it)

The true cost to the state if they integrated was not very much, they would only have to give up sexually discriminatory hazing if they were to accept the gender neutral alternative

This is not a difficult case.

HYPO: Suppose the only state engineering schools in Virginia are UVA and VaTech and that 80% of engineers are males.  They want to promote women engineers so Williams & Mary starts up engineering school and reserves all 100 seats for women.  Unconstitutional?

-This is a gender affirmative action case.  Because the basis for affirmative action is based on sex then strict scrutiny does not apply, the intermediate standard does.  Doing this is substantially related to the state’s purpose to get more women to pursue engineering.  This is not about using gender as a proxy for some other characteristic (drinking and driving, average differences).
HYPO: Why is it constitutional for public institutions to have male and female restrooms when having restrooms based on race, ancestry, etc. would be unconstitutional?

-whatever the justification for this separation there is no harm here (assuming equal facilities).  There is no stigmatic injury or social meaning that says anything positive or negative about men or women.  It reflects widespread norms.
HYPO: Is it unconstitutional to have men’s and women’s sports teams?

-here there is a social message that women need their own team because they cannot compete with the men.  The state is being permitted to take into account “average differences” between women and men to separate them.  In this situation the cost of gender neutrality (having one team) is pretty high because it would essentially drive women out of athletics because all varsity teams would consist of only men
HYPO: City wants to open magnet schools and has 600 seats with gender blind admissions and they then get to choose to go to co-ed or single sex magnet schools, all of which are equal in all aspects.  Is this pure choice unconstitutional?
-if this were by race it would be deeply questionable.  Should there be a different outcome when the choice is by gender?  This is not an invidious choice.  
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Missed class

10/12/04

Romer v. Evans
This case involves an amendment to CO constitution which was done through petition and was voted on.  There was a political debate about Amendment 2.  The proponents said that gays and lesbians should have same rights as everyone else and should not have special rights and the amendment eliminates the special rights.  Opposers said there were no special rights, the right to be treated equal is not a special right.  Amendment 2 is taking away their right to be treated equally.

All persons are protected by Civil Rights laws and this Amendment 2 did not take the protection of civil rights laws from gays.  But it did take away a particular basis for discrimination claims.  After the amendment they were only protected by what the law describes as “forbidden discrimination” (forbidden discrimination changes over time).  Evolved form race and color to race and color and religion, etc.

Inclusion in a Civil Rights ordinance of an element considered “forbidden discrimination” merely says what kinds of discrimination are allowed and what are not.  

Is there a constitutional obligation to forbid private discrimination on the basis of sexual orientation?

-No.  The 14th amendment requires the state to not enact or enforce certain kinds of discriminatory laws, but states and cities are not required to have civil rights laws.  And even if they do decided to have civil rights law they are not required to include sexual orientation.

If a city has a civil rights law prohibiting discrimination against sexual orientation can they repeal it at any time?

When the state doesn’t have a duty to act they don’t have to have a rational basis for its inaction.  But when there is an action of repeal the repeal has to meet the relevant constitutional tests whatever they happen to be.  If you decide to enact a law you then have to pass the relevant legal tests to remove it.
What Amendment 2 does at the state law is repeals the protection of discrimination for sexual orientation and to be changed the constitution has to be amended.
The relevant constitutional tests suggested in briefs:


1) Argue that Bowers v. Hardwick was wrongly decided and should be overturned



-Bowers later did get overruled but not by this case (by Lawrence)

-here this is an anti-discrimination law, Bowers was about invasion of privacy of people’s sexual lives

-While Bowers was still good law one of the lynch-pin arguments operating in the gay-rights litigation movement had to do with status and conduct of homosexuality.  But discrimination for sexual orientation was based on status (who people are) rather than discrimination based on conduct (what they did).  Bowers said the conduct should be criminalized, the question of whether their status was not addressed (which would been distinctions upon which discrimination is based upon)

*arguments about homosexual conduct get relegated to argument of privacy (Bowers, Lawrence) but arguments about status are equal protection arguments

2) CO held Amendment 2 unconstitutional on Carolene footnote paragraph 2 grounds.  The people of Colorado could not appeal the amendment through referendum, the constitution had to be changed and therefore average person could not change this through the political process

-people who didn’t like Amendment 2 could speak against it, lobby against it and trying to repeal it.  The people who wanted to change Amendment 2 had the same rights as everybody else did who wanted to change/keep the rule.  It would be hard to do but there was no unequal burden on some rather than others as far as political process

-Supreme Court brushed this aside

3) There was something troublesome with putting a question of Amendment 2 to the people as opposed to the legislature because the people could vote for Amendment 2 out of dislike for gays.  Legislators would be publicly accountable for this but voters would not

Is sexual orientation a “suspicious classifying” trait?

*Visibility – is relevant because if the trait is visible then there is the likelihood of recurrent discrimination


-this doesn’t fit sexual orientation

*Immutable and fixed at birth


-there is a case for this even though no one has found a “gay gene”

*Group of people w/ respect to which there is a history of discrimination


-yes, without question

*Is this a characteristic w/ respect to which we have a social history of prejudice and antipathy?


-yes

There is a pretty substantial case that classification based on sexual orientation is a suspicious classifying trait.

-This opinion avoids the question of whether sexual orientation is a suspicious classifying trait.

The argument the majority seizes on is an argument that uses and Court says Amendment 2 lacks a rational basis.  The Court says it lacks a legitimate state purpose because none of the reasons have plausibility and so they must push them all aside and just assume that it was made to spite gays


The un-plausible arguments advanced by Colorado:



-state was promoting efficiency of civil rights laws

Court says that since Amendment 2 is so broad and so wide it is not based on a policy concern and instead is based on a social concern.  Because the law was not narrowly tailored they think the law must rest on some generalized purposes which Colorado cannot defend as legitimate
Dissent
Scalia turns Carolene footnote paragraph 3 on its head saying they have power because they are discrete and insular
Equal protection cases do not fall neatly into one of the three tiers of review.  But Cleburn and Romer suggest other possibilities.  There are times when the rational basis test gets applied with more vigor and less deference towards the state because there is something situationally suspicious about the facts of the case.  The Supreme Court’s failure to say discrimination based on sexual orientation has caused problems in the lower courts
-in FL those who are known to engage in homosexual activity cannot adopt, but single heterosexuals can adopt (Laughlin v. Florida)
*The state’s justification for this would be that they want the children to be in stable or married arrangements, or at least people who have the possibility of stability in marriage.  Linking marriage to stability is over and under inclusive
-if the standard of review is rational basis review the state would probably get away with this

-under strict review this would fall

*State’s other argument is that many more children than not are heterosexual and they want to put most of the children with parents whose sexual orientation is akin to their parents and therefore child is more likely to be sexually well adjusted


-this argument satisfies rational basis review

-in strict review the state is going to have a tough time accepting this argument

-11th Circuit gave a very deferential opinion upholding what Florida had done.  The failure of the SC to issue a test of equal protection validity in cases of sexual orientation has led to these kinds of disputes

Arguments about current congressionally enacted military “Don’t ask, don’t tell” policy

If you announce by word or deed that you are gay you are gone.  This is the current policy of the United States.  Clinton did change it by executive order but Congress very quickly overturned his order and enacted the “don’t ask, don’t tell” policy.

-is this going to give substantial deference to Congress like Rossberg (sic?) v. Goldberg?
-how would govt. lawyers argue that there is a rational basis for the exclusion of people who are ‘out’ as homosexuals by what they say and what they do?

*this is more narrowly focused on the aspects of military life.  Can argue that it would undermine unit cohesion if unwanted homosexual advances would cause tension (but with males and females there still are unwanted heterosexual advances).  Could then argue that once someone rejects a heterosexual response it does not leave a residue of unease, but a homosexual advance does leave a residue of unease

-if the standard of review was strict scrutiny would this survive?  The govt would have to actually show in some demonstrable way that people are made uneasy by this particular presence that distinguishes it from all other things that bother people in close quarters.  It is extremely unlikely that the courts will change the policy of the US military as enacted by Congress
Things from Lupu to remember:

1. Not right to characterize state ban on marriage as discrimination based on sexual orientation.  This is not de jure discrimination because gay men can marry, they can marry women.  The laws of marriage discriminate de facto, not de jure

2. The more straight forward grounds of discrimination with terms to marriage law is the sex of one’s partner.  The laws of marriage discrimination as to the sex of one’s partner.  

The state defends marriage laws on the grounds that it discriminates against everyone equally.  Loving v. Virginia!  There the SC said that that was not equal in the way that you are trying to make it out because the laws were premised on the notion of white supremacy, not on equality.
Now we are ready to think of one more argument.  Maybe the laws of marriage are based on hetero-sexist supremacy.  Is this unconstitutional?  If it is then there is something wrong with Loughin v. Florida
Right of Privacy – Reproduction
Substantive Due Process

The real flowering of the right of privacy is Griswold v. Connecticut, which paved the way for Roe v. Wade.  Roe is the MOST controversial case of Lupu’s lifetime (probably mine too).

Antecedents to Roe v. Wade
Meyer v. Nebraska, Pierce v. Society of Sisters (1920’s)

Court said parents have a right to direct and control the upbringing of their children and state cannot insist on limit/regulation of what children get as far as language, religion, and culture.  

These cases get re-rationalized as cases about freedom of speech in Griswold, but get re-re-rationalized as regulation of family life cases in Roe v. Wade
Skinner v. Oklahoma (1942)
OK required mandatory sterilization of people who had been convicted of felonies 3 times.  The theory of justification for the law was eugenics – inheritable criminality.  OK exempted from this law people who committed various white collar crimes (tax evasion, embezzlement)
The Third Reich had given eugenics a pretty bad name at the time.  Whatever appeal eugenics may have had in the early 20th century it had been given a pretty bad name by this time

Justice Douglas says that the right to procreate is a fundamental right, the depravation of which triggers strict scrutiny.  The reason that there is strict scrutiny is because it deals with the taking away of the right to procreate.  Here it is the underlying act of sterilization and Douglas says that this infringes on a basic civil right.
Why is the right to procreate of constitutional significance?
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**THE LAW OF COUNTERTERRORISM – Class next semester***

The antecedents were in the lineage of the right of privacy, but the right of privacy is named in Griswold.

In Skinner Justice Douglas said that marriage and procreation were fundamental rights.  This is strange because marriage, as a legal union, is state created.  It arose out of a private regime but then had public consequences.  Procreation is a matter of nature and is not a direct concern.  However subjectively important one thinks procreation is as a matter of species survival there still is a persistent question of why it is constitutionally special.
Griswold v. Connecticut
The law outlawed the use of an instrument of medicine to prevent conception.  Connecticut claimed that the end this law was aimed at was to prevent extramarital affairs.  The doctors are convicted for aiding and abbeding a married couples use of birth control.  The justification for this law is grossly overbroad and probably won’t even work, but in a world of minimum rationality review we would expect the government to begin.  
*suppose Connecticut said that the purpose of this law was to prevent or discourage contraception.  Is that an end the government is allowed to pursue?  An argument can be made that Conn.’s police power extended to legislating for the morals so they could outlaw contraception as an act that is immoral.  But this wouldn’t have won because here the Court’s focus was not on the State’s ends.  An argument can be made that opposing contraception under the police power on constitutional grounds is that this issue is religiously partial
The Court said that the means of this law are constitutionally questionable because it intrudes on martial privacy.  This is a famous Court opinion - “penumbrae.”

Justice Douglas is trying not to make the case about a due process challenge.  This was after the paradigm shift of Lochner.  He argued that this was a Bill of Rights case.  He tries to say that some or all of the Bill of Rights apply to the states through the Due Process Clause.  But there is a flaw in the method of saying marital privacy are protected by the Bill of Rights because by Roe, the Court doesn’t rely at all on the Bill of Rights.

The Bill of Rights protects both core right and periphery rights.  The problem with Griswold is that the argument that the amendments protect marriage is not a good one.  Douglas is desperate to not right a Bill of Rights opinion
Concurrences
Goldberg says you don’t have to torture the bill of rights to come to this outcome.  He uses the 9th amendment and says that it invites you to go outside of the bill of rights to find rights that are protected.  But the 9th amendment does not apply to the states because when it was written it was to assure the people that their protected rights extended beyond the enumerated ones.  But should this mean anything with respect to the states?

**10th amendment was promise to states that federal govt. was one of limited powers**

Justice Harlan’s opinion is the one that endures.  He says that it is the idea of liberty in the 14th amendment.  He says this is a kind of substantive due process, but we have to be very careful and very restrained otherwise we are inviting the excesses of the Lochner era.  He says that due process protects deeply embedded, longly respected liberties.  When a kind of liberty has been embraced for a long, long time and it is widespread acceptance then there is a special justification on the state before they intrude it.  He said one of the things we are reacting to is the utter novelty of the statute.  No other states had statutes like this.  He is trying to explain why there is something special about this case, it is not a general privacy or reproductive freedom, it is much more limited.

-why do we need a Constitution in courts to protect those rights that are generally and widely respected?

-Harlan’s argument is made much easier by the fact that this law is old and antiquated.  What if the law was new and cutting edge?  Couldn’t a judge say that this is a long standing right and when some state decides to deviate from that they are choosing to violate long standing, deeply embedded laws of freedom.  This puts Harlan’s theory in a different light.  There is the possibility of a conservative break if the law has protected certain interests for a long time.
Dissent
Hugo Black is a huge Bill of Rights guy.  He says that Douglas cannot stretch and pull the Bill of Rights to cover this law.  He asks if we are ready for the implications of stretching the Bill of Rights to protect the right of privacy for married couples (should we protect their privacy when they are committing all crimes within their marriage?).  It is very hard to tell where all of these penumbras go, this was a very manipulative process
--Griswold is a transition case from a Court that doesn’t want to impose substantive due process to one that does and doesn’t worry about Bill of Rights
Eisenstadt v. Baird
Baird violated crime of distributing contraceptives to unmarried persons.  You needed a prescription to distribute to married people but he didn’t have a prescription.

Court let Baird represent the rights of the unmarried women and held that the distinction between married and unmarried is an unconstitutional distribution.  Ordinarily the state can do this (social security, tax code, etc.) and it is always justified.  The Court said that this case has to do with access to contraceptives which has to do with procreative or reproductive freedom and looks back at Griswold and says it and Skinner were about the right to make choices about whether to get or bear a child.  They said those cases were about the right of that choice and that right belongs to individuals, not couples.  A distinction between married and unmarried with respect to fundamental right, to get or not get a child, is an unconstitutional distinction.

State argued that after Griswold only married persons had right to contraceptive materials.  But Court said, “nope.”

Once we had Griswold and Baird the stage for Roe v. Wade had been set.

At the time of Roe v. Wade about 46 or 47 states had laws whose structure was like the laws of Texas – they involved reasons and justification for terminating your pregnancy.  That the law would not allow termination unless ___, and they all had to do with reasons for why that should be set aside.  NY state and a few others had switched, within 5 years before Roe v. Wade, which was not based on a jurisprudence of reasons, it was based on a jurisprudence of time.  It allowed them to terminate within first 9 weeks of pregnancy and then after that they fell into the jurisprudence of reasons for the exception.

The decision in Roe v. Wade produced a regime for termination of pregnancies more progressive than any in the US, even more than NY’s.  Unlike Griswold, which fascinated Constitutional lawyers but didn’t impress anyone else, when Roe v. Wade came along it was a political shock because it said, in effect, that the law of all 50 states is gone and were replaced with a new constitutional regime.
*if you want to explain the rise of the religious right in America, the decision of Roe v. Wade which federalized the law of abortion and made much more attention be paid to who is president and who is appointed to the Supreme Court

The Court also did not know of the firestorm that their decision was inviting.

Roe v. Wade (1973)
Blackmun says that the source of the right to terminate pregnancy was not explicit.  They said that it might be 9th amendment or substantive due process, but there is a right to privacy somewhere in the Constitution.  He cites to some Bill of Rights cases, some that aren’t.  They cite a bundle of cases that have concerns about family formation, but they had never been constitutionally rationalized the way that they have after the fact of Roe v. Wade.

Blackmun talks about the stress and difficulty of unwanted pregnancy.  Blackmun was a doctor’s lawyer and had great respect for them and you can tell this from his opinion.  

There is another sub-theme which is that this is a women’s equality case.  At this time the gender norms had not yet been crystallized and this is probably why it wasn’t argued as such.

Blackmun very quickly gets to the proposition that laws restricting the termination of pregnancy restrict the fundamental right to get or beget a child.  He says that it isn’t important where that fundamental right comes from.

Here the state identifies three kinds of interest: maternal well being and fetal survival

-there are three sides to this debate: pro life, pro choice, and federalism (let states decide, this is the way it was before Roe v. Wade).

The Court says that the fetus is not a 14th amendment person, if it was then it would be guaranteed some right to life as part of due process clause and then we would have the question of whether a permissive abortion law deprived a fetus of its life interest.  The basis for concluding this is that there is no reason to think the framers ever used the word person to refer to a prenatal entity.
The states interests in protecting potential fetal life and interest in maternal health and well being are then left.  The Court says that he states interest in maternal health becomes compelling by the end of the first trimester based on mortality rates.  Blackmun then says that the first trimester is then a regulation free zone.  The justification for this is weak and unpersuasive.  But the political and constitutional logic is that first trimester is regulation free.  Later on they back off and say that the state can insist on it during the first trimester.
The state’s interest in potential life is a little more complicated.  If you say the states interest in potential life starts at conception you still have to have some idea of what the point of conception is and that is difficult.  On the other hand if you say life starts at birth then it would be infanticide and we know states can make that a crime.  Can we go back in the term of pregnancy from infanticide?
Blackmun reaches the conclusion that the state’s interest in potential life becomes compelling at viability, when the fetus could survive outside of its mother’s body with or without artificial life support and then we are talking about something that resembles infanticide.  This is where the line gets drawn.  After viability states can outlaw abortions unless there is huge risk to mother.

Even though Roe v. Wade is said to have trimesterized abortion, the point of viability is a moving point and has to do with technological possibilities and is not fixed in time as the first trimester regulation free zone is.

There is another layer of uncertainty, it is hard to determine whether a particular fetus is viable.  We may not know until it is too late if it is a viable fetus.  

This decision produced a firestorm, every state’s law is unconstitutional.  It is the paradigmatic case of judicial activism: it struck down all of the states laws and specified what type of generalized regime states were obligated to follow.

There are 4 categories of problems in the wake of Roe v. Wade:
1) $ - Who pays?

-govt. is not obliged to pay for abortions because there is another inaction problem like Romer v. Evans.  The state is not obliged to pay for your constitutional rights, you have freedom of speech but state doesn’t have to buy you a microphone.  But states have said that they will pay for necessary abortions.  Govt. does pay for pregnancies, but SC has said they don’t have to be neutral.  They can take a side and they can do it with their money in order to favor childbirth over abortion.

*in some cases state is obliged to be neutral (i.e. they can’t pay people to worship or not to).  But other times they can (i.e. DC commences a gun buyback policy)

The argument that state has to be neutral when it is speaking or spending, when it announces its own policies, is not a simple argument to make, but the cases systematically reject that argument
2) Health regulation

-Roe said that there can be no regulations over 1st trimester, but after that point health regulations had to meet strict judicial scrutiny, and at the point of viability the state may prohibit abortion unless necessary to preserve the health of the pregnant woman

-Akron v. Akron Center for Reproductive Health – Court struck down city provision that requires abortions performed after first trimester had to be done at hospital instead of outpatient facilities because 2nd trimester abortions can be trickier.  This is the case where the Court started talking about “undue burdens.”  Court applied strict scrutiny and found that this was not narrowly tailored because it applied to all 2nd trimester abortions, even the routine ones.  This also added to the cost by requiring everything to be in hospital and this burden/obstacle was not narrowly tailored and therefore constitutionally unnecessary
3) Consent/Notice

Patient consent -State can insist on informed consent by the patient (this is normal tort law).  The question that has come up is whether the state may have abortion specific policies of informed consent that go beyond what would ordinarily be explained to someone who is undergoing a medical procedure (the abortion specific policies involved more detail about a fetus: approximation of age and size; the state wanted to bring to patient consciousness what she was about to do).  This was not allowed in Akron but then later allowed in Planned Parenthood v. Casey.  These are always coupled with 24 hour waiting periods

Spousal consent – state said that they had an interest to protect: the husband/father’s interest in potential offspring and promoting good intra-familial decision making.  Court said that the state cannot required husband/father consent
Parental consent – compared to other medical procedures that other minors undergo: the ordinary exception is in cases of life threatening emergency but in all other cases there is parental consent.  Why can’t the state insist on the same sort of treatment for a minor’s determination to terminate her pregnancy?  The Supreme Court has consistently said that these kinds of provisions are ok, if and only if, they have a judicial bypass procedure grafted onto them.  A minor who does not want to notify their parents must be free to go before a judge quickly and expeditiously and if the judge finds that the minor is mature enough to make her own decisions or if the judge finds that termination of pregnancy without parental consent is in her best interests then the judge makes a finding that she doesn’t need parental consent.

-the constitution requires that this treatment requires an opportunity to bypass parental consent because they extend the right to privacy over the children’s sexual activity.  This as much about information privacy as anything else
4) Viability
-question of whether or not a fetus is viable is very hard to determine.  States have tried to regulate this in a variety of ways.  A classic example is where the state tried to regulate abortion methods in the second trimester arguing the allowed method gave a greater chance of survival.  SC said they couldn’t do this because the restricted method might be best for the patient’s health even though it is worst for fetal survival.  The Court said that the state’s interest in fetal survival is not compelling in the second trimester.
-Webster v. Reproductive Health Services – law said that if the physician had an reason to believe the fetus was 20 weeks old they should perform tests to see if it is viable and if it is then abortion is prohibited.  20 weeks is pushing it back past anytime when a state considered a fetus viable, the state argued they wanted to make sure they took all the chances.  Arguments against this were that it was adding costs and risks and was shortening the second trimester.  The opinion upheld the statute, but upheld it with an add-on interpretation of its own.  The Court said that this has to be interpreted to add physician discretion.  If there is no way the fetus is viable or if the test is dangerous then the physician has discretion to dismiss the test and that by adding this onto the statute it remains constitutional.
This brings us to 1992 and Planned Parenthood of Southeastern Pa. v. Casey…

Roe v. Wade has never settled into our social conscious.  The politics of abortion have been federalized.  This issue is always a central one in Supreme Court nominations.  In 1987 Bork was appointed to Powell’s vacant seat and he had written a law review article that Griswold v. Conn. was wrongly decided.  Everyone knew that this meant he was a threat to Roe v. Wade, he did not get confirmed and Ginsburg was then nominated, but only for 17 days because there were rumors that as a professor he smoked pot with law students, and Anthony Kennedy was nominated and confirmed.
At this time there were two votes to save Roe (Stevens, Blackmun) and four to overturn (Rehnquist, Scalia, Thomas, and White).  Kennedy, O’Connor, and Souter were not known.  Ultimately Kennedy went to the dark/light side and the conservatives have never forgiven him.  This was the conservatives chance to overturn Roe and then probably re-elect Bush with a republican Supreme Court.
Planned Parenthood of Southeastern Pa. v. Casey (1992)
Saved from Roe v. Wade: viability is the point at which the state could prohibit abortion.  They did not change anything with regard to prohibitions.  

The opinion says that they are not required to be limited to the rights protected by traditional protections under the laws of the various states.  The joint opinion tries to put the essential holding of Roe (prohibitions) on a more self-conscious and clearly supported constitutional footing.  

Then there is the section about stare decisis and whether or not this doctrine should protect Roe v. Wade.  It tries to explain why it made sense to overturn Plessy and Lochner and why even though Roe might have been wrong as an original matter, stare decisis should protect it from overruling.  They used a reliance argument: a generation of women had relied on the regime of Roe v. Wade – this is pretty weak.
*is stare decisis more important in constitutional or non-constitutional law?  Ordinary politics can overrule non-con law, but it takes extraordinary politics to overrule con law.  Because of this some argue that stare decisis should be given less weight in con law because it is so hard to change.  Some flip this on its head by saying that because the judges should speak for the constitution they should follow stare decisis
The Court also says that they cannot be seen to be yielding in the face of political pressure.

Not Saved: 

Akron gets overruled and informed consent and 24 hour waiting period gets upheld.  Dissent says that the court believes in stare decisis, but not for these two things.
-spousal notice provision is held unconstitutional

-trimsterization is gone

-strict scrutiny of all regulations is gone

( It is replaced with this test of “undue burdens”

Regulations are going to be tested by asking if they present undue burdens on a woman’s choice.  Laws that have a purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion present an undue burden.  The purpose doesn’t have to be compelling, there is no explicit requirement that regulations be narrowly tailored.

Court said that spousal notice imposed an undue burden on the woman.  There was an undue burden and placed a substantial obstacle in the path of the woman.  If a woman didn’t want to tell her husband then she would be unduly burdened.
*how is this different from informed consent and 24 hour notice?  The state’s purpose is to encourage childbirth.  The 24 hour requirement can be a burden if a woman has to travel very far to get her abortion and her whereabouts may be questioned by husband, lover, employer, etc. and perhaps there are woman who might react like they would in the face of the spousal notice provision.  They might go to an illegal way that doesn’t require 24 hours.  The Court says that this is a burden, but it is not undue
-you probably could have switched these arguments, the determination of whether a burden is undue can often be quite arbitrary
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In Casey undue burden is if the statute has a prohibitory effect.  

Steinberg v. Carhart
The decision to outlaw partial birth abortion was a clever move by the anti-Roe judges because the images associated with partial birth abortion are very gruesome.

Partial birth abortion is second trimester abortion.  They are pre-viability (16-20 weeks).  The great bulk of second trimester abortions are wanted pregnancies but something tragic happens (risk to mother, fetal abnormalities).

Methods of partial birth abortion: 

-induced labor and delivery, fetal demise is likely to be caused from disconnection from mother (asphyxiation)

-intra-uterine injection of a toxic substance

-D&E (dilation and evacuation), instruments are inserted into fetus and fetus is dismembered in utero

-D&X (dilation and extraction), partial delivery but not enough for skull to come through head is punctured and then extracted

Nebraska statute banned D&E and D&X procedures.  There was testimony that for some women there were health advantages to perform one or the other of these methods that were outlawed by Nebraska. 
Court said that this law covers too much, and it covers the method that many women might use and there is no exception for life saving choices by doctors and therefore it is unconstitutional

…Congress then responded by outlawing partial birth abortion.  It has an exception for partial birth abortions to save life but not for those to save health.  There were elaborate findings from Congress saying that partial birth abortion is never necessary for health reasons and that it is detrimental to a woman’s health.

State’s interest in methods used for second trimester, pre-viability abortions is that they have an interest in causing harm to the fetus.  Courts have held that Congress’s judgment that partial birth abortion is never necessary as a health matter cannot be sustained

One current court there are 5 justices who say there should be a health exception so unless the personnel changes Congress’s law will not be upheld
	Reproduction
	Marriage 
	Living Arrangements 
	Child Visitation

	Skinner (T)
	Loving – (’67) struck down a Partner restriction (whom one may marry), outlawed ban on interracial marriage
	Moore (T) – held unconstitutional a zoning law that prevented Ms. Moore from living with extended family
	Michael H. – Court said it is traditional to exclude one from family if they are unfit (reinforced traditional patterns)

	Griswold (T) – germinal case for the whole field
	Zablocki (T) – not a partner restriction, was an exclusion from marriage, struck down
	Belle Terre – Court said there was no traditional right to cohabit with whoever you want
	Troxel (T) – Court said there is traditional right of parents to monitor, control, and direct the upbringing of their child

	Eisenstadt – expands right of control to single people
	Turner (T) – about prisons and permission, left it in the hands of warden which was struck down
	
	

	Casey – right of minors to have access to contraceptives
	
	
	Sexuality

	Roe (& aftermath)
	
	
	Bowers (T)

	
	
	
	Lawrence


(T – invasion of traditional rights)
In all of these cases you see the tendency of closer judicial scrutiny on novel or unusual family arrangements.  When the state is regulating family life in some way that seems novel or unusual the chances of the government losing are that much greater.  In the cases where the government invades traditional rights the government usually loses; when the government is involved in traditional things the court defers to it.

There is a theme of the state being able to defend its traditional restrictions but not able to defend its non-traditional restrictions.

But Eisenstadt, Casey, and Roe are the outlying cases.  These are the pure human dignity, personhood cases.  The line that dominates most cases is this theme and based on that theme these cases should have been overruled

The other theme that runs through these cases is the back and forth between equal protection claims and due process claims.  In many of these cases there are equal protection and due process claims that are both being pressed with some equal force.  

-due process claims are claims where state has deprived someone of a right, it is not comparative (you did it to me but not someone else).  They say to the state that the area of life you are regulating is sufficient enough that ordinary reasons are not enough and you have to have extraordinary reasons to regulate here

-equal protection cases say that these are the fundamental rights and therefore there are special requirements about equal distribution.  Classifications that would be tolerable if these were economic rights are no longer tolerable.  Equal protection says that if they are going to recognize something, mine has the same reason to be recognized.  These claims can be settled by equalizing up or down (put everybody at 18 or everybody at 21 for drinking)
All of these opinions ask what interest does the state have in the denial, how close is the fit.  These questions come up in due process and equal protection case.

The idea that there is some sort of privacy in the Constitution from Griswold to Roe does not allow Bowers to stand

Lawrence v. Texas
The Texas law outlawed deviate sexual intercourse, namely anal sex, with a member of the same sex.  Equal protection might have been enough to win the case.  But it is possible for someone to find ways of signaling that their concern is with same sex activity (wink and nods).
Six Justices vote to invalidate the law.  O’Connor is by herself because before she voted for Bowers v. Hardwick and she doesn’t want to vote to overturn it and she bases her argument on equal protection grounds.

O’Connor’s “equal protection” opinion
One could use Romer argument by saying that this law has the intent of only affecting gay men.  O’Connor says it is unconstitutional to enact a law out of a bare desire to harm an unpopular group (like Moreno, Clybourne, Romer).  But is this law applying only to same sex couples out of bare desire to harm an unpopular group?

Majority
Takes this case up as a due process case.  They do not try to explain why they can outlaw this for gay couples but not straight, but that the state cannot regulate this behavior at all.

One argument is that Bowers misstated the law.  It took an ancient law that was about male sex and is not about females with females.  It is all about penetration.  It is not about homosexuality per se.  Kennedy says that the traditional law was mischaracterized, it was about some kind of unlawful penetration by males.  There are only a number of states that still outlaw this (it is shrinking) and these laws are very rarely enforced.

The Court says that the state’s moral concern in this issue.  (last full paragraph on pg. 604).  They are respecting that the state may try to capture the moral sensibilities of its citizens.  Through operation of the criminal law they can impose these views on everybody.

Lawrence does not declare that sexual intimacy is a fundamental liberty (which would be strictly scrutinized).  Lawrence is to substantive due process and privacy the way Romer is to equal protection.  They both are about gay rights and both are by Justice Kennedy (supposed to be Bork’s seat).  We know what Lawrence holds as far as the criminal law (it is not allowed), the question is whether the principle of sexual privacy or freedom is extendable into other contexts.
HYPO: Can states outlaw prostitution after Lawrence v. Texas?

A: Commercialized sex has other dangers and sex attached to it.  Disease, cheapening sexual experience.  These will distinguish prostitution from Lawrence.  Also, prostitution does not typically have the type of relationship interest that there was in Lawrence
HYPO: Can state outlaw sex between brothers or sisters?

A: Social reservations (taboo) about certain types of relationships do break down over time.  When we get to a certain point of forward movement of the breaking down of the taboo (like in Lawrence) then the law can give it a boost.  Even though Lawrence stops short of saying that the state cannot make any laws prohibiting homosexuality they still open up the conversation about rights.  
Lawrence and Family Formation
Lofton – FL law prohibited homosexuals from adoption but allowed heterosexual single persons to adopt.  There were two levels of the argument: equal protection that they could not exclude homosexuals (not accepted).  The other argument was based on Lawrence v. Texas and claimed that it said the state has to remove anything that looks down upon homosexuals.  The court did not buy it though.  They said this case is about state recognition of family so all they need is a rational basis – the state claiming that they want families to grow up in families that are able to procreate.  In a world of rational basis review a state does not have to prove that.  It matters deeply what the standard of review is because a lot of the arguments turn on empirical assertions of the quality of life or families.  If the state has to prove those assertions then they will have hard time winning; same for challengers.  Romer’s and Lawrence’s tentativeness all have consequences for the attitude that the lower courts are going to take.

Q: Why are people fighting for entitlement to the status of being married?
-in cultural and symbolic terms it is an esteemed institution.  There are lots of mutual obligations which come along with it.  There are also all the benefits – joint tax filing, real estate tenancies, homestead exemption, medical insurance coverage, pension benefits, cannot be forced to testify against spouse.  Some of these things can be disposed of by private arrangements, but some cannot be.
In Hawaii they posed this question as a sex discrimination case, but the Hawaii amended their constitution which eliminated that claim.  There was a lower court in Alaska that made a similar holding based on right of privacy but got overruled.  

Movement for defense of marriage started when people thought Hawaii was going to let homosexuals marry.  They were worried that just one state allowing this would snowball.
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Sexuality cont’d
Some of the changes that bring us to this moment are legal changes: Romer, Lawrence and other sensitivities towards gay rights.  We also have a different set of cultural images.

Why is it that the campaign to achieve the legalization of same sex marriage has been run through the vehicle of state law and not federal law?

-State law is more generous, their own interpretations of their due process or equal protection is at least as much, or more generous than federal law.  To the extent that substantive due process and privacy adjudication is affected by the pattern of state law (background traditions of American law) if there are 22 states as opposed to 1 that have same sex marriage law then the tradition argument would be much more persuasive.  State court judges would be less inclined to rule in favor of this because they are elected.  Federal judges don’t have to worry about elections so they may be more receptive than state courts.
The downside in advancing the federal constitutional arguments now is that if you lose then you are set back (~20 years between Bowers and Hardwick).  But if you win you would have to worry about a potential firestorm like after Roe v. Wade.  This may even be more sharply defined than the moment before Roe because everybody wasn’t sharply focused on Roe, but everybody would be sharply focused on this.  If you win you still could lose because if there is a conservative majority there could be a political backlash and they could institute a Constitutional amendment making marriage between a man and a woman.  If you lost your federal constitutional case and you go back to state courts you would be at a disadvantage because for the most part there is a strong tendency in state constitutional law to reflect federal constitutional law.  If you lost on the federal level it would have a reverberating influence on state courts.

Merits of the Same Sex Marriage Claim
Romer v. Evans hints that homosexuality might be a suspicious classification.  Loving v. Virginia suggests that there is an inherent right to marry.  There are a number of themes that press towards a version of higher judicial review.  

Suppose this case had to be decided under minimum rationality review.  States have to have legitimate purposes both for their policies and for the classifications and exclusions.  They have to be defended as rationally connected to some legitimate state purposes.  We would have to look at purposes of marriage and why state would allow some pairings and not others to enter civil marriage.  

EX: The in the Judeo-Christian West, the institution of marriage did not arise to take advantage of the tax breaks; it arose to join families and create kinship networks (social glue).  Religious institutions would want to promote marriage as regulation of sexual conduct.  Marriage is a solution to the conduct of fornication and it gives us a social structure in which children can be reared.
The idea of fornication as a sin is not an idea that is widely shared today.  We have long recognized the companionability of marriage (old people getting married, people who don’t want children get married).  There are lots of people who have children who don’t get married, now there is very little social stigma for children born out of wedlock.  There are many ways of acquiring children that does not require sexual intercourse (adoption, insemination, stealing them).  

*the idea of procreation and family stability as the basis for marriage is very weak today

If you are arguing this question for the state, how do you argue that there is a rational basis for the state to exclude same sex couples?  Can the exclusion of same sex couples from marriage survive rational basis review?

-If you look at equal protection cases you will not see arguments about the traditional way of doing things.  If you look at substantive due process cases you will see these arguments.

You could argue that we want to encourage children being born into opposite sex families and this would be the optimal way for children.  In the world of rational basis review states don’t need statistics, they could just say that this is the type of family they want to protect and it is up to the challengers to disprove their assumption that this is the best way.  It may be that our marriage laws are very over and under inclusive for the purpose of procreation and family structure.  They include marriages for companionship (80 year olds) and also include marriages for people who have already had and reared children.  But with rational basis review there is very high tolerance for over/under inclusion and very high deference to the state.
Is there some slippery slope argument that the state’s lawyers might depend on?

-They could argue that if there is a right for same sex partners to marry they will then have to allow plural marriage and incestuous marriage.  If you were arguing for the same sex clause then you could argue that states do compelling interests against plural and incestuous marriage.  The state could argue that they need to have clear lines of responsibility for children (two parents v. two fathers and five wives).  If you leave your estate to your spouse which one gets it?  The first?  The last?  For incestuous marriage you could tell a story about genetic risk.  For brother-brother and sister-sister marriage there might not be a state interest.  But this is taboo so people probably wouldn’t want to do it.  

Lupu joined an amicus brief in the Mass. Goodrich case saying that civil unions are not a solution because if folks want there to be different names for same and opposite sex unions Lupu was willing to accept it if the heterosexuals got “civil unions” and same sex got the term “marriage.”  There were not many takers for this solution.

Portability of same sex marriage
A lot of controversy over same sex marriage is portability.  What are the responsibilities and obligations of other states?  § 1 Article 4 says full faith and credit shall be given and goes on to say that Congress can prescribe the manner in which this will be done.  Full faith and credit is due to the judgments of the courts of other states.  States will ordinarily recognize marriages from other states but they are not obliged to.  This would arise if a same sex couple from Mass went to another state and did something that required a marriage (lease, whatever) and someone could argue that their marriage should not be recognized in the new state because it is against the strong policy of the present state.
Many states did not expressly reference “a man and a woman” because it was assumed.  In this case it could not be argued that it was strong public policy because there would be nothing in the law to show a strong public policy against same sex marriage.  The reason that states have been passing “defense of marriage acts” has been to establish their strong public policies.  If they didn’t do so they are worried that their courts would recognize same sex marriage couples from other states.

States are putting amendments to their constitution on the ballot because they are worried their state courts would say their defense of marriage act violates their state constitution.  By amending their constitution they are making it clear that there is a strong state public policy against preventing same sex marriages.
The federal defense of marriage act is designed to reinforce state law in its refusal to recognize out of state single sex marriages.  The full faith and credit clause was designed to create interstate cooperation.  When Congress has authorized to legislate on the manner in which judgments shall be proved and has created rules that order the enterprise of interstate harmony.  It is not all clear that full faith and credit clause gives Congress power to allow states to act in ways that are disharmonious between the states.  

Other part of federal defense of marriage act is also highly questionable.  It says that the federal govt., for purposes of federal law where marital status is relevant, will not recognized same sex marriage as a marriage even if they are from a state where it was recognized.  Federal law has always piggybacked state law in this situation, they have not created a federal law of marriage.  This one seems not so easy to defend.  The federal govt. has to have at least a rational basis for singling out this kind of marriage for exclusion of federal benefits that are available to those who are married.  It is not at all clear that federal govt. has available to it the ordinary set of family law purpose that are usually associated with the police power.  This part of the act is the most constitutionally objectionable.  (This is where Lupu would start the attack on federal courts by saying that federal govt should treat all marriages equally that were lawful when entered).
Federal Marriage Amendment
“Marriage in the US shall consist only of the union of a man and a woman.  Neither this Constitution or the constitution of any State, nor state or federal law, shall be construed to require that marital status or the legal incidents thereof be conferred upon unmarried couples or groups.”

The proponents of this amendment say the second sentence is just clarifying the first sentence.  If it hadn’t said “legal incidents thereof” then the argument of clarifying the first sentence would make sense.  The inclusion of this phrase raises the questions of whether civil unions or domestic partner laws would be banned.  The argument was going around that the second sentence would block even limited efforts of trying to confer some little benefits on same sex couples.
Second Amendment
US v. Miller (1939)
Only decision in history of Supreme Court that purports to interpret the second amendment

Miller was charged with violation of National Firearms Act which required that guns with a barrel of less than 18 inches long had to be registered and had to have a stamp-affixed written order for it.  This was designed to control the trade in gangster related firearms.
In the district court Miller argues that this law, which requires a tax to be paid on transfer of these weapons, violates the 2nd amendment.  The district court judge rules in their favor and grants a motion to quash the indictment on second amendment grounds, unprecedented at the time.  Govt. appeals to the Supreme Court and the two defendants disappear.  

*This case is only argued on the side of the government, there is no defense presented.  This is one of the reasons why people say the SC should come back to this question because it was not argued in the adversarial process

SC says that the purpose of the second amendment was for the states to be guaranteed a populous within the states, sufficiently armed, that they could be called into service as the militia.  The Court says that there is no evidence that this firearm is used, or has ever been used, for the purposes of an organized state militia.  The second amendment is limited to weapons associated with state militia purposes

Article I
Militias were originally created because the Constitution has a presumption against a standing army (but we have had a large standing army since WWII) and this way states could have raise their militias when they needed.  States were worried that the federal government would have a standing army that could oppress the people.  This shows that there are changes in the arrangements of the framers
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Second Amendment cont’d
Issue is if the second amendment provides the right to bear arms does it apply to the states or the federal government.

US v. Miller
Argued only on one side of SC, defendants had disappeared.  

On page 178 the Court says that if a weapon is outside the ambit of the use of local militia concern the 2nd amendment won’t protect it.  This could be construed to mean that it is under state control but the Court is not looking at this, they are looking at the weapons.  There is little further explanation in Miller and it is old and cryptic.

Article I § 8
The militia is in Constitutional consciousness when it was drafted.  They were concerned that federal govt. would have a standing army and could use it to oppress the people and militias were supposed be used to prevent this.  In 1787 they were concerned about size and power of federal govt. but at same time they don’t want states to have their own armies.  

§ 10
No state shall, w/o consent of Congress, keep troops or ships of war in times of peace.  The citizenry of the US, which would constitute the militia, tended to be understood as able-bodied youthful white males and 

Clause 15 and 16 say that Congress can call up the militia to fight

If Miller is correct that the militia preserving effect is the 2nd amendments sole purpose.  If Congress outlaws guns then the militias would not be able to arm themselves.  

If the purpose of the 2nd amendment protects the state’s concern that its citizens have the proper arms to be called into militia service when necessary when would it be litigated if Congress outlawed guns?

-Only states could raise it, individual claims of 2nd amendment violations would not be entertained because they had no rights under the 2nd amendment.  This was the view for a long time.  
*But would a state have to have a militia in order to raise it?  States could argue that a time may come when they will need a militia and therefore they could need their citizens to be able to get guns and therefore they would be injured if possession was outlawed (it is not very likely for a state to make this claim)
Individuals may make a surrogate claim advancing the interests of their state.

 “Collective rights model” - if a state has a militia and if a weapon is required, then and only then can individuals who are actually in the militia claim 2nd amendment violations if Congress prevents them from having those weapons.  Not going to work

The only way claims are going to be made is if we recognize a wider scope of individual rights.  If a person says that their state may want a militia someday and the 2nd amendment is designed to protect their citizens and their citizens should be able to advance their state’s rights.  But this is not a very persuasive argument

The more powerful argument is the argument that the court in Emerson seems attracted to.  There are purposes beyond militia purposes that explain the right to bear arms.  If the purposes of state constitutional provisions designed to protect individuals rights to bear arms can be carried into the 2nd amendment and we dismiss with the militia purposes we can say that purpose of 2nd amendment is self-defense against private violence and right to protect yourself from tyrannical government

-if there is a right to own guns we are increasing the possibility of private violence even as we are creating the right to protect against private violence

-resisting tyrannical govt. creates another paradox.  Arming people to resist govt. may harm legitimate govt. and may empower people to resist lawful exercises of govt. authority
US v. Emerson
Claims that history of 2nd amendment supports a broader individual rights view, not just the state’s rights found in Miller
Emerson (felon) was charge to be in violation of 18 USC § 922(g) which excludes some people from possession of firearms:

-those who had been convicted of a felony

-drug addicts

-mentally defective

-dishonorable discharged

-illegal aliens
5th circuit finds that there is an individual right to bear arms but Emerson does not win.

The standard used by the court is that the “who restrictions” under 922 have to be narrowly tailored, it is not enough that they bear a reasonable relationship.  You could make a good argument that the felon restriction is overbroad along with the others
*there is a tension between the individual’s right to bear arms and the over breadth of these characterizations

When Emerson bought his gun he filled out his form which said that if he fell within any of the following categories it is illegal to possess a firearm which made him on notice of it.  The court rejects his process claim
Emerson also claimed that the restriction is overbroad.  He argues that the standard and routine process of an order not to threaten his wife in his domestic matter is too overbroad because it automatically sweeps everyone into the restricted category.  The court found that if there really was nothing to support this Emerson could get it overturned and regain his right to bear arms, but if the order was appropriate then this is a very volatile situation.  The court says that the order and the prohibition are of limited duration.  When the divorce is granted the domestic case will come to an end and he can get his right to bear arms back, the disqualification is only temporary.
If there is an individual right to bear arms then it would preclude full disarmament of all American people.

Regulatory regimes
HYPO: A law is enacted in a state that allows handguns that requires some sort of child safety proofing for handguns to protect children and others.

-could go 2 ways

1) Way of Casey saying there is a difference between prohibitions and regulations.  Then use the “undue burden” standard
2) Strict scrutiny and argue that this is overbroad because it includes people who don’t have children and houses where children are never going to be present

Regulatory problem: May the govt. have a system of registration and listing for firearms the way states treat motor vehicles?  Can they treat firearms, while recognizing the individual right to bear arms, like motor vehicles?  Is this constitutional?
*if we take the radical view of the 2nd amendment, that guns are used to repress the federal government from oppressing us, then this would seem to be unconstitutional.  They would argue that the infringement would be the government knowing where the guns are and who has them.  In doing this gun owners would have less privacy than non-gun owners.
States
-federal government is very far from doing any of these radical gun control regulations

Should the 2nd amendment apply to the states?

-if we think 2nd amendment is about rights of states then it seems absurd to say it restricts them.  If it is a states rights provision it doesn’t make sense to apply it to them to restrict their power

-doctrine of incorporation of bill of rights: it is not full incorporation, it is selective.  Cardozo said that the only rights that should be incorporated to the states are those that are indispensable conditions of liberty (he said those were freedom of speech and press).  Is it an indispensable condition of liberty to possess arms?  

Privacy raises a whole other angle.  Even if the 2nd amendment only protects the states, not individuals, there still would be lurking that the idea of substantive due process worked out in Grizwold onward may allow us to bear arms.  The liberties protected in the right of privacy are traditionally and widely respected ones.  You could have a pretty good argument that the right to keep a firearm appropriate for self defense is a right traditionally and widely respected.  Traditional liberties give some momentum to substantive due process rights.  
There is also the other part; the rights that the Court has said are about personhood or dignity.  Can the right to bear arms be assimilated into these?  You could argue that your right to protect yourself is part of your personhood.  We don’t need the second amendment for this argument

This could also be argued using the Privileges and Immunities clause of the 14th amendment which protects rights arriving out of the relationship between citizens and the national government.  There is an argument that if there is an individual right to bear arms then the government has guaranteed that that is a right the people shall have.  The P&I clause says that the rights of citizens will be protected as they are protected by the federal government.  People have the rights that arrive out of their character as citizens.  There is an argument that the federal government, through the P&I clause, in the same way that 2nd amendment provides the federal govt. won’t disarm citizens that now states will not disarm citizens.

11/2/04 – ELECTION DAY
Freedom of Speech
Original scope of First Amendment
First amendment was only designed to bind federal government, not the states.  In England publications had to get governmental approval before they could distribute their paper/newsletter/etc.  The only agreement about the intent of the first amendment is that it covered this England type of restriction but it also allowed for punishment for speech wrongs (perjury, lying to cheat someone).
The early federalist Congress and Adams did not like some of the things the republicans (Jefferson) were saying about them and they enacted the Sedition Act of 1798 that made it a crime to speak ill of public officials.  The people that were defaming the government were part of the out party and the only ones affected by the Act.  When Jefferson took office he pardoned everyone who had been convicted under it and Congress repealed it.


*this is a subsequent history of the 1st amendment

There were no SC interpretations of free speech provision in 19th century.  The notion that speech that threatened good order could be suppressed was strongly supported.

Cases came to the Supreme Court in 1919 from cases arising out of Espionage Act of 1917 and there was no precedent for the Court to rely upon
Shenck v. US
Frohwerk v. US

Debs v. US

People are charged with attempting to cause obstruction of the recruiting process or causing mutiny in the ranks.

Holmes’s approach: “Question in every case is whether the words used are used in such circumstances and are of such nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent.”

The evil that these cases deal with is the obstruction of the recruiting service.  The problem is the Shenck and his cohorts are urging people to assert their rights, giving them the text of the 13th amendment, things that are pretty tame by our standards.  The atmosphere at this time was strongly against the draft so Holmes thought that this type of propaganda might be more persuasive.  In all of these cases the government has no evidence that any of these people who were charged succeeded in obstructing the recruiting service of the US.  They frame it as an attempt – an attempt to cause and evil the US has a right to stop.  

Holmes said that clear and present danger is a question of proximity and degree.  If you really get close to causing the obstruction the govt. can stop you, but if you are far away it can’t fairly be called an attempt and the govt. has to let you go.
*who decides whether the closeness to success has been met?  Judges or juries?  Judges would side with the govt., but could juries decide?
There are important differences among these cases:

*Difference in type of urging: the spoken word (Debs, most influential), the written word (reduced likelihood that the medium will be effective in conveying the message), newspaper article (Frohwerk)

-these distinctions make a difference if you are really considering proximity and degree

*Difference in crowds, some audiences would be much more receptive than others.  A more receptive crowd would have a much stronger proximity

These cases arose at wartime.  Holmes says that these dangers (political agitation) are greater in wartime and during wartime we are going to accept less critique of policy.
All of these convictions were affirmed and there was very little sensitivity to free speech values.  There is no time element introduced into the idea of clear and present danger.

Incitement – The Lynch Mob Case

This is the paradigm incitement case.  A young girl has been sexually abused and a racially unfavorable defendant is imprisoned and a mob has assembled at the courthouse steps.  The speaker says they cannot trust the sheriff or the town and incites the crowd to go into the jailhouse and lynch the defendant.  Elements:


-tremendous amount of volatility in the audience

-physical proximity to the site (not someone in Chicago inciting people about a prisoner in Birmingham)

-immediacy of concern, opportunity to act

They try to make their listeners instruments of their will.  The difference is that the person who cries fire in a crowded theater is not trying to make them instruments of their will
Masses Publishing Co. v. Patten
Learned Hand wrote this non-Supreme Court case.  This was before the three SC cases.  Learned Hand went on to reformulate the clear and present danger test when he was on the Supreme Court.

The postmaster excluded The Masses magazine from the mail because the August issue contained various parts of the magazine that might obstruct the recruiting process and the magazine seeks an injunction against the postmaster.
Learned Hand does not make this a matter of constitutional adjudication.  Instead he construes the statute.  This is a real first attempt to articulate constitutional values associated with freedom of speech.

Hand said that if the statute is read as broadly as govt. wants then any speech that has a tendency to cause obstruction to recruiting service.  This could lead to the suppression of all critique of and dissent about the war.  He said the statute must be construed narrowly because in a free society public opinion is the ultimate source of authority.  Legitimate authority and consent to policy (like policy to go/conscript people to go to war) has to come from the government.  If we read this broadly we will undermine the processes by which opinion is expressed and we have to read it narrowly to avoid this interference.

The way to read it narrowly is to use the words literally.  If the words are a direct advocacy of crime then it will fall under this statute.  Not to merely suggest it, but to actually urge the listener that it is in his interest or his duty to violate the law.  Reading the statute narrowly Hand gives the injunction but gets reversed on appeal.

Difference between Hand and Holmes
Hand has no concern with proximity or degree.  He doesn’t ask if it is imminent or likely or how receptive the audience is (ideas that fit in with clear and present danger).  He is talking about the speaker’s choice of words and is putting the speaker in charge of liability.  Hand is giving the speakers substantial amount of control over liability.  He allows them to make them of the state of mind that they are more likely to violate law – as long as they don’t counsel or urge someone that it is their duty or interest to violate law.  

Hand and Holmes wrote back and forth with Hand telling Holmes he should have adopted the Masses analysis in Shenck
Then we get to…

Abrams v. US
Case deals with a violation of statute which outlawed urging of curtailment of materials being produced for use in the war.  The defendants protested producing of ammunition because it would be used to kill Russians, not Germans.
Court says that the foreseeable consequence of their speech is that if the listeners acted on it they would stop producing bullets and the war against Germany would be hindered – conviction affirmed

Dissent by Holmes
He says the defendants did not intend to hinder the war against Germany.  He said there are a lot of people who may urge curtailment of production of goods for many other reasons other than hindering the war and it is troubling that this is a crime.

He says we should only be able to suppress urging to crime if the crime is imminent.  This is the issue of time arises.
(last full paragraph – pg. 1005) He authors a justification, or theory, for freedom of speech

“But when men have realized that time has upset many fighting faiths, they may come to believe even more than tey believe the very foundations of their own conduct that the ultimate good desired is better reached by free trade in ideas – that the best test of truth is the power of the thought to get itself accepted in the competition of the market, and that the truth is the only ground upon which their wishes safely can be carried out.”

-if ideas are worked out in a market why can’t the government regulate the market?
-however attractive or useful the marketplace metaphor may be it is a pretty thin framework on which to hang the doctrine that the state has to tolerate dangerous speech
-some ideas are not as readily exchanged in the market.  It is not clear that ideas are traded the way that commodities are, this may not capture how ideas get a grip and maintain a grip on people

-if there is a market we have to worry about who controls it.  Newspapers, TV networks?  The market is highly dominated by wealthy corporate actors.
*****GERALD GUNTHER’S BIOGRAPHY ON LEARNED HAND*****

Gitlow v. New York
Lochner era, there is a “Red Scare” and states enacted laws prohibiting the advocacy of criminal anarchy and criminal syndicalism.

Gitlow was convicted of criminal anarchy.  These statutes are constitutionally different from the Espionage Act of 1917.  The Act involved conduct that would have criminal consequences.  The criminal anarchy law was not focused on the ultimate acts with which the government was concerned; these statutes outlawed the teaching of these ideals.  Anyone who by word of mouth or writing advocated the doctrine of political change by violent means violated the law.
Holds that concerns about freedom of expression apply to the states; the Court says that the liberty that the due process protects is also the liberty of freedom of expression.  The primary proposition for which Gitlow & Whitney stand for is that legislative determinations that certain kinds of speech are dangerous are entitled to some deference

*this is unusual because during Lochner the Court was not very likely to defer to  legislative finding, but there is difference between commerce and speech matters

Court says the clear and present danger test does not apply to the case where the government has classified that group of utterances as dangerous.

Holmes’ dissent
Talks about what it is for an idea to be an incitement.  He says that the particular idea in this case presented no present danger of an attempt to overthrow the government.  Even when a statement falls within the class of outlawed speech you still have to analyze the proximity and degree and possibility.  
Holmes says that even though we have commitments to democracy and freedom of speech, what freedom of speech means is that people are allowed to argue strenuously.  And if you convince enough people you win and your views can be accepted even if they will undue our current constitutional commitments.
Whitney v. California

The criminal anarchy laws in this case outlaw even the formation of a group that would do the teaching of this doctrine
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Gitlow v. NY
1st amendment applies to states (Lochner era thinking).  This is an important move by the court saying the doctrines of freedom of expression apply to states but the problem is that the doctrines of freedom of expression are weak

Whitney v. California
The statute here makes it a little different from Gitlow because it outlawed the teaching of violence as industrial change as opposed to simply political change, aimed at radical labor organizers.  It expanded the coverage of the law from teaching to association – it made it a crime to be a member of the group that advocated the use of force or violence as a means of change of political control or industrial ownership.

There was a split in the socialist party in California and Ms. Whitney goes with the radicals and she supports the moderate anti-violence resolution and loses, but then she stays in the group.  She is charged and convicted for violating California’s Act

Court says that the danger her is not just from the teaching of violent methods of change, the danger is from the forming of an organization to teach violent methods of political or industrial change.  Ms. Whitney joined a criminal conspiracy
Justice Brandeis’s famous concurring opinion:
A strong defense of freedom of defense for political rallies.  The rule that Brandies is urging is that a state has no right to suppress speech that advocates the committing of crimes unless the speech presents and imminent danger of grave harm to the state.  

Brandeis focuses his analysis on the risks of suppression (up until now the arguments have focused on the risks of the speech).  He says that the risks of repression of speech that advocates the use of crime or violence for industrial or political change is the people may have some legitimate grievances.  If they are not allowed to air these grievances there will be no open dialogue.  There will be a sense of permanent antagonism between the protesters and the government.  There is also the “safety valve” theory: that you might as well let people let out their grievances so there is open debate and dialogue so others may see the grievances for what they are.  
**This is a concurring opinion and not a dissenting one because Brandeis said that Whitney may have put on proof that there was no danger of imminent political or labor violence in the state of California, but she didn’t.

-but shouldn’t the burden of proof on the imminence of the danger be on the state?  Brandeis says that they are reviewing a state court and should be more deferential

30’s and 40’s
All of the SC review is as the laws are applied.  They don’t change Gitlow or Whitney but in cases they found that there was no evidence the D’s were advocating crime or violence

Late 30’s, early 40’s Court strengthens the freedom of speech, but not in political cases (Jehovah’s witnesses, etc)

1945-51 – Iron curtain falling, Soviet Union is our primary adversary.  There is a Civil War in China (Communist party drives party off mainland onto Taiwan).  This is the height of the Cold War and the McCarthy era.  This is the eve of the Korean War…

Dennis v. US (1951)
The Court has reached no consensus on the general standards to be applied under the 1st Amendment.  American Communist party leaders are indicted under the Smith Act.  The D’s are charged with conspiring to form a group to teach and advocate the violent overthrow of the government (not with attempting to overthrow govt., conspiring to attempt to overthrow).

The plurality opinion speaks fondly of Brandeis’s concurrence’s rationale.  But they do not apply the rule which Brandeis proposed.  This is not imminent, it takes a lot of steps (plan to teach, actually teach the people, etc.).  Imminence drops out of the plurality opinion.  They can’t wait for it to be imminent because the danger is very grave, the world had been gripped by a series of Communist insurgency, etc.  The plurality says that the Communist party of America is rigidly controlled from overseas and organized in clandestine cells and this is how they rationalized dispensing with the imminence requirement of the 1st amendment rule.
Learned Hand’s twist on Brandeis in Whitney is that “courts must ask whether the gravity of the ‘evil,’ discounted by the improbability, justifies such invasion of free speech as necessary to avoid the danger.”  This is the rule that the plurality opinion adopts.

*how probable or improbable was the likelihood of attempted violent overthrow of the US?  If the gravity is 100 but probability of anyone acting upon it is 0 then you wouldn’t be able to suppress them.

*here the govt. can’t prove the danger is imminent but it is very grave so the plurality opinion decides that given the seriousness they can’t take the chance

-in times of national security crisis the executive branch always exaggerates the danger and resist judicial branches attempt to encroach upon their power

After Dennis v. US
There are a couple of important cases under the Smith Act:

Yates v. US
They purport to only be interpretations of the Smith Act and not interpretations of the 1st amendment.  They say that you have to advocate action, not just belief in the action, to trigger the Smith Act

Scales v. US, Noto v. US
Fall under membership clause of Smith Act.  The Court says that they want to make sure people don’t get ensnared unfairly.  In order to be successfully prosecuted under the membership clause the member must join the group knowing the unlawful aims of the group and with intent to further these unlawful aims.  But if you join them not knowing, or not intending to further the aims then you are not culpable for being part of the conspiracy.

There is some lightening up on the Communist party, McCarthyism is over.  By the late 60’s you get the two new kinds of political agitation: Civil rights agitation and anti-war, anti-draft agitation.

Threats v. Incitements
They can be confused.  If A says to B, “go kill C.”  That is incitement to B, but if C knows about it it may be a threat.  If A says to C “I’m going to get you,” then that is a threat.  The harm from threats is different from the harm from incitement.  The harm from incitement is that someone is going to act on the urging of another to commit a crime (the one acted upon might not know it and Brandeis wants it to be punished on a doctrine of imminence).  Threats have a different character.  There is no reason to have any notion of imminence or temporality or time because the harm of the threat is completed when the threat is uttered and believed.  There is a subsequent act for the harm to be completed in an incitement (middle one has to go do something)

Brandenburg v. Ohio
The focus of the case is not on the facts of Mr. Brandenburg’s speech.  There is no discussion of whether his speech created any risk of imminent harm to anyone.  The Court is focused on the Ohio law on its face and determined that it was overbroad under the rule declared in this case
Court said that Whitney was thoroughly discredited by Dennis v. US.  Rule in Brandenburg is that state cannot suppress free speech unless the advocacy “is directed to inciting or producing such imminent lawless action and is likely to incite or produce such action.”  Footnote 2 claims that the rule of Brandenburg was settled in prior cases but is a lie; it is not true

*footnote 2 is designed to create some continuity even though there isn’t continuity between the prior cases.  The regime of strongly protected speech only began in the 1960’s

The rule in Brandenburg, a 1st amendment rule of privilege for the category of cases that fall under incitement/advocating violence, operates at two levels: (1) as a way of testing the validity of the rule of law (statute) that is being applied to speech; (2) as applied to the facts (even if Ohio had properly written incitement statute there is still a question of whether it can be constitutionally applied to the facts)
There is no reference to gravity of harm.  Brandeis’s concurrence talked about gravity of harm (only when there is imminence of grave harm to the state).  In Dennis gravity is incorporated in a type of mathematical equation which includes imminence.  
HYPO: Brandenburg gave speech in which he advocated imminent lawless violence as a way of achieving political change in society and it falls within the rule of privilege in Brandenburg v. Ohio.  Could he be convicted under the Ohio statute?

-No.  The rule of law is not constitutionally adequate because it is overbroad; we don’t look at the underlying facts

Suppose Ohio had an incitement statute written in Brandenburg terms – it outlawed advocacy only when it is directed at inciting lawless action and was likely to incite it.  Could Brandenburg have been constitutionally convicted for what he said?

-Probably not.  He is advocacy is contingent and there is no time dimension.  On this speech, Brandenburg should not be convicted
Post-Brandenburg problems

Problem of tort liability for “copycat” crimes committed after people see violent movies


*

Someone is charged with crimes that involve providing information which facilitates crime and they are charged with aiding and abetting a crime - A “how to cheat on your taxes” seminar.  Does the 1st amendment protect the seminar runner if one of their students commits tax fraud?

*here there is no feature of imminence.  Should it be any difference on how early this is held before taxes are due?  
The internet website on which there is information about how to build a bomb strapped to your body and kill yourself and hundreds of others.  Just how to build the bomb, not why you should.  Can this person be convicted for aiding and abetting a suicide bomber?

*now we must talk about scienter.  Are they intending to aid and abet a suicide bomber by putting up the website?

11/16/04
Previous looks at First amendment have focused on advocacy of crime or political action.  
Categorical rules about speech suppression have to be narrowly tailored so they narrowly focus on the speech harms while minimizing the impact on the socially useful qualities of speech.  The rule in Brandenburg is an attempt to do this
Fighting Words
Cantwell v. Connecticut
A Jehovah’s witness is cited for disturbance of peace for playing his anti-catholic record on the street

The danger presented by his speech is that there would be a street fight if he played this record.  The Supreme Court overturned his conviction because of the rule under which he was charged: inciting a breach of the peace.  It is a generalized concern.  He was not charged under some narrowly focused statute

*had he been charged under a narrow statute then Cantwell would have had fair warning but the main part of the issue has to do with police discretion.  If police officers could use laws like disturbance of peace to control people who were saying controversial things in the street we would have a problem of police discretion.  They would have to determine which speech is breeching the peace and no doubt their preferences would play a part

Chaplinsky v. New Hampshire
Another Jehovah’s witness trying to spread the word and calls the city marshal a fascist and a goddamn racketeer.  This is different from Cantwell because Chaplinsky is offering insults directly to another person.  The other major difference has to do with the rule under which Chaplinsky is charged.  He is charged with having used “fighting words,” defined by NH as being a “offensive, derisive, or annoying word.”  On its face this statute may have 1st amendment problems, almost anything you call politicians can be considered offensive or annoying

*the state court has interpreted this to be words spoken face to face which would cause a normal man to fight right then and there

The Court upheld his conviction
Problems with defining “fighting words”

They vary from community to community


-should we say speakers speak at their own peril or should we draw firm lines?

How do we measure who “average addressees” are?


-leave it up to juries 

What about the context?  Some things may be perfectly fine in one instance and fighting

words in another context

Gooding v. Wilson
The law here was not narrowly tailored, it is more general and permits arrest for general offenses

Cohen v. California
Cohen is charged with disturbing the peace by offensive conduct because he wore a jacket in the courthouse that said “fuck the draft.”  The Court did not hold the statute unconstitutional because this is a conduct focused statute, not speech or communication.
But this case is about speech because they were prosecuting him for his message even though they are prosecuting him for offensive conduct.  The focus is on the content of his message and the words he used to express his message.  
State tried to argue that it mattered that he was in a courthouse; this would have mattered only if the statute addressed it (had the statute said this there would have to be a justification for the heightened 1st amendment restrictions in a courtroom).  This would be a fair warning problem because there is nothing about the statute that gives anyone warning that the courthouse is a special place.

State also argues that people were offended.  Court says that people can be offended by what they hear in public.  In public you lose your right of privacy; the people could avert their eyes and not pay attention.  

“Fuck the draft” on the jacket is not fighting words because it doesn’t insult anyone particular and isn’t to anyone’s face in particular.

State argues that they should be able to civilize public discourse.  They ought to be able to insist on a certain level of decorum when you are talking to strangers in public.  Harlan says there is a problem of fair warning (this is always an issue in 1st amendment cases) where you can get someone for something that they might not have known was a crime.  The Court says that one man’s vulgarity is another man’s lyric.  Vulgarity is a matter of local social norms, not a matter of state power
Libel
NY Times v. Sullivan
The most important 1st amendment case

This is a tort case for defamation which is publication which injures reputation, de-fames you.  Sometimes the monetary damage award is easily measurable, but sometimes it is just social and dignitary damage.  At common law defamation was a strict liability offense and included “presumed damages” because reputations were hard to measure.  The jury was supposed to “presume” what the damages were
The southerners were using the defamation lawsuit to stop exposure to the civil rights movement.  This is why the Court constitutionalized libel
The Supreme Court does not create complete immunity for the press in its criticism of public officials.  Public officials can only recover if they show, not simply that they were defamed falsely, that the publisher acted with actual malice
Did NY v. Sullivan go too far or not far enough?

Common law rule of strict liability, but we could have moved to regime of negligence liability, or even a gross negligence regime (both of these would use some standard of care).
But NY Times produced a subjective standard – reckless disregard of the truth or knowing falsehood

Press has always argued for complete immunity

As you go down the scale the more you know that you will be committing libel and the more likely that you will be prosecuted for it.  We want the press to err on the side of publishing a story, there is a constitutional interest in what the press covers
The reason we don’t have a standard of care for libel is because it would be too hard to establish a certain standard of care.  Different sized news outlets would have different resources, would they have different standards of care?  Should we be measuring the Peoria Gazette against the NY Times.  A subjective standard puts the danger of liability in the hands of the press – if they know it is a lie or there is a high probability then you expose yourself to liability.  But if you are not doing those things you don’t have to meet up to the standard of care.
IN FIRST AMENDMENT CASES DON’T LOOK ONLY AT THE FACTS LOOK AT THE STATUTE UNDER WHICH THEY WERE CHARGED

PAGE  
66

