Constitutional Law Outline

Professor Lupu

I. THE BILL OF RIGHTS AND THE POST CIVIL WAR

A. The Pre-Civil War situation


1. Individual rights on the pre-war period



a. In the founding period, there was very little protection of individual rights.

b. Protection of the individual against the state: Art I, sec 10, "No state shall.. pa
ss any Bill of Attainer, ex post fact law, et."  Other than this ( no great protection of individual rights against the state.

3. The Bill of Rights: Not included in the original constitution.  It was a textual platform for a robust group of individual rights against the federal government.

Barron v. Baltimore -- the guarantees of the Bill of Rights were not directly binding upon state governments. 

Facts: Barron sued city of Baltimore for just compensation under the 5th Amendment for taking his land on the wharf. 

Held: BOR is not a limit on state government power; instead is a restraint only on federal gov't b/c BOR was for the people, not the states

Reasoning: If the framers of the BORs intended them to be limitation s on the powers of the state governments, they would have expressed that intention in plain and intelligible language.

· They didn't say "No state shall. . ."; rather, its past tense

Consequence: Neither the USSC or lower courts were able to exercised control over the substance of state legislation.  Hence, the state could ruin Barron's wharf. 

Methodology: Marshall argued that the Court should look to the history/purpose of the Bill of Rights when the text is ambiguous. (people feared fed gov't -- not states).

Question: Does Barron stand for the proposition that when we can't ascertain meaning through text we should look to the history? Or only for first generation?  All amendments are in passive voice an can be read broadly. 

4. Value of uniform federal law: It was important to have a significant body of Con Law that limits the states, rather than leaving it to state constitutions, b/c we needed common reference points, common rights, ideology of all citizens.

B. The Purpose and Impact of the Post-Civil War Amendments

1. Dred Scott: Establishes that persons born or naturalized in this country are citizens of the U.S. and of their state of residence, but that blacks were not "citizens of the U.S." .  Congress had passed a national civil rights act. 

USSC held that Congress could not abolish slavery by statute b/c it was a deprivation of property.  Necessitated Civil War and amendments.

2. 13th, 14th, and 15th Am enacted for purpose of barring discrimination by states against individuals, especially blacks.

a. 13th Am: abolished slavery and involuntary servitude (applies to both gov't and private action). 

b. 14th Am: ". . . No person shall make or enforce any law which shall abridge the privileges and immunities of citizens of the U.s.; nor shall any state deprive any person of life, liberty or property without due process of law.




i. 14th Am includes P&I, DPC, and EPC. 

3. When 14th Amendment was enacted, it was not clear whether it would be found to limit states' substantive, as opposed to, procedural powers.

4. Slaughter-House cases

Facts: LA granted monopoly on slaughtering to particular individual in order to stry to clean up the area. Other workers challenged grant, claiming the law discriminated against a class of persons, resulting in an involuntary servitude in violation of the 14th Am. 

· Held: The monopoly did not violate the DPC of the 14th Am.  DPC only protects procedural unfairness. 

· The P/I clause of the 14th Am does not make the BORs applicable to the states so 5th am doesn't apply).  

Three points of the case:

(1) Majority view: Majority says the P&I clause protects the P&Is of US citizens. 

· This is textually and historically possible but it made the clause superfluous.

· Majority says, "If we adopt dissent's view, we will become reviewer of all legislation -- limitless possibilities." 

(2) Dissent's view: : Argued that prohibiting a large group of citizens from pursing lawful employment deprived liberty and process under DPC 

· Loses here but gets picked up later: says that P&I of 14th Am is attached to a bundle of rights from Art. IV P&I.

· Is historically possible -- if the purpose of the 14th Am was to Constitutionalize the Civil Rights Act, then there is a real tie b/w the 14th Am and Art IV. 

· Dissent cuts lose the 14th Am and generalizes it.

· We want an unbound bundle of rights not connected to the BORs where we determine if legislation is equal and impartial. 

Theme: Does 14th Am have substantive content to be filled in by judges? (this theme began with SH).

(3) Bill of Rights: The idea of the 14th am P&I being tied to the BORs is being toyed with in Majority and Dissent.  It is textually plausible if not historically.

· Con: At least with BORs, judges are bound, rather than floating free in some bundle of fundamental rights. 

Comment: The way the Slaughterhouse cases conceptualized the 14th am sticks for constitutional history.

· Different privileges and immunities attach to citizens of a state and a citizen of the united states

· Citizens of US: 14th Am P&I clause: only protects the "bundle" of national rights (i.e. those that owe existence to the relationship of citizens to the national government) such as right to petition congress, use navigable waters.  States can't interfere.  But these national rights do not include fundamental rights. 

· Note: this makes the P&I clause superfluous/a dead letter since it doesn't protect anything that the constitution doesn't already protect. 

· Citizens of several states: Art IV, Sec 2:P&I clause: states can't discriminate against citizens of other states in matters involving fundamental rights. 

C. The Meaning of Due Process: Criminal Procedure and the "Incorporation" Controversy: 

· Shortly after 14th Am was enacted, USSC implicitly reject the notion that the Amendment automatically made applicable to the states all of the BR's guarantees (which had previously been binding solely on the fed gov't). 

· But exactly what effect the 14th Am had on the states' obligation to honor the BORs remained unsettled. 

1. Three predominant views (per Cardozo/FF, Black, and White): 



a. Selective Incorporation or "fundamental rights" view: 

i. Denies that the entire BORs is made applicable to the states via the 14th Am.  Instead, the term "liberty" is to be interpreted by judges w/out regard to the BORs.

ii. Only those aspects of liberty that are in some sense "fundamental" are protected by the 14th Am against state interference. (That is, those parts of the BORs that are of fundamental importance are "selectively incorporated into the 14th Am).



iii. Palko v. Connecticut

Issue: validity under th e14th amend of a Connecticut statute permitting criminal appeals by the state (double jeopardy).

Cardozo and Frankfurter concurrence: strongest articulation of selective incorporation view. 

· Cardozo articulated the test as being whether the particular BORs guarantee in question is of "the very essence of a scheme of ordered liberty and whether it is one of those "fundamental principles of liberty and justice which lie at the base of all of our civil and political institutions. (if yes ( it is incorporated by the 14th Am.)

· Cardozo held that b/c double jeopardy was not "implicit in the concept of ordered liberty" it was not incorporated by the 14th am.

v. Not limited by the BORs: Proponent of selective incorp also hold that the BORs does not set outside limits on the concept of "liberty" either (i.e. liberty can still be broader than the BORs). 

vi. Criticism of Cardozo approach: It gives too much scope to the personal views of the individual Justices, and its application is so unpredictable that the states, far from being given greater flexibility, are hamstrung by uncertainty.

b. "Total Incorporation" view: All of the guarantees specified in the BORs are made applicable to the states by the 14th Am's DPC.




i. Justice Black = main proponent. 

Adamson v. California:  Prosecutor allowed to comment on D's failure to take the stand during murder trial.  D was found guilty and appealed based on 5th and 14th Amendments.

Held: Not all of the BORs are incorporated, and there was nothing unfair about forcing a D to choose b/w taking stand or suffering consequences.  Objective test = where conduct offends traditional notions of fairness. 

Black's Dissent: Since the prosecution would not be permitted to comment on the accused's failure to take stand in a federal criminal trial (b/c of 5th amendment), such commentary was not permitted in state trial either.

· Rationale: The procedural guarantees applied to the federal government by the 5th Am were automatically rendered applicable to the states via the 14th Am.

· Basis: founding father's intent.

· Black's criticism of "fundamental rights" approach of Majority: it permitted the Court to "roam at large in the broad expanses of policy and morals and to trespass, all too freely, on the legislative domain of the states as well as the federal government." 

ii. Criticism of Black's approach:


(1) The historical support is weak


(2) It deprives the states of "opportunities for reforms"


(3) it is not really less vague that the "fundamental rights approach" since it merely shifts broad judicial discretion from the general concept of "liberty" and "dp" to the individual guarantees of the BR's (if J's read them broadly.)

(4) The approach is totally insensitive to the fact that some Amendments have federalism concern built into them (e.g. second amendment may be to protect states from controls of federal government -- if so, doesn't make sense to incorporate this against the states.)

c. "Total Incorporation plus" view: Not only should the entire BORs be carried over into the d14th Am, but in addition, other non-BORs guarantees should also be part of that Amendment. 

d. Justice White's view:  BORs don't have to be incorporated, but the fact that a right is in the BR's gives weight to argument that a specific right is a "fundamental right." 

2. The Modern Approach and its problems: Selective Incorporation won. Has always held a majority of the court.

a. But the Test for selective incorp has changed (no longer Cardozo's "withing the scheme of ordered liberty.)

b. Modern Test = The Court incorporates into the 14th Am any guarantee which is "fundamental in the context of the judicial processes maintained by the American states.", or “any guarantee that is fundamental to the Anglo-American regime or ordered liberty.” See Duncan v. Louisiana
i. In Duncan, right to jury trial was incorporated: even though one can imagine a scheme of ordered liberty with fair trials not in front of a jury. Because the American scheme involves a jury for serious punishments, the jury plays a fundamental role which the 14th Am must safeguard.

ii. Nearly all guarantees incorporated: USSC continues to adhere, in theory, to the selective incorp/fundamental rights approach, but the Warren Ct sped up the process of incorporation BR guarantees into the 14th Am.  Today, virtually the entire BORs has been incorporated into the 14th Am and thereby made applicable tot the states, on guarantee at a time. 

(1) Exception: 7th Am right to jury trial in civil cases, 4th Am's prohibition of criminal trial w/out a grand jury indictment. 

c. “Partial Incorporation View” = academic theory/cousin of selective incorp: says that to determine which BORS are incorporated, you must look back to Reconstruction period and consider what were the historical and constitutional concerns at that time.  

i. Similar to Duncan, but: This view doesn’t view BORs as funnel through which the BORs are dumped; rather, the rights come from somewhere else and land in the BORs and in the DPC. 

d. Scope of Incorporation -- the "jot-for-jot-" or "baggage-for baggage" incorporation:   Majority of court has always said that once a particular guarantee is applied to the states, its contours should be the same as in its federal application. 

i. One exception:  Apodaca v. Oregon upheld the constitutionality of non-unanimous jury verdicts in state criminal cases, eve though jury verdicts in federal criminal cases must be unanimous.

II. SUBSTANTIVE DUE PROCESS 

A. Pre-1934

1. Intro:  DPC of 14th Am sounds like limit on procedures.  But the clause cam to be interpreted as a limit on the substantive power of state legislatures to regulate various areas of economic and non-economic life.

a. Meaning of “liberty”: Court’s willingness to review and invalidate the substance of state legislation has taken place through interpretation of the word “liberty.”

b. Substantive Due Process: = doctrine relying on 14th Am to invalidate a substantive state regulation. 

2. Early History of SDP -- Root of the Judicial Activism of the Lochner period: 

a. Duncan: USSC had almost incorporated all of BORs. 

b. Frankfurter tried to pin Black as the “Activist Judge” b/c of his total incorporation view. BUT:

i. Black’s response:  his view is actually more restrictive b/c it sets a limit on the meaning of “due process” – only the BORs, whereas FF’s view would allow selective incorp of BORs and additional guarantee’s if a right is deemed “fundamental.”

ii. Hence FF’s selective incorp/fundamental rights view is more activist b/c it leaves sdp open to broad interpretation.

iii. *Black was predicting the Lochner period.*

c. Since Black lost, the Court was left with the Q: What does the DPC mean in and of itself? 


3. Rise of Economic Substantive Due Process.

a. Within a few years after Slaughterhouse, pressures on Court to review the substance of state economic regulation were compelling:

i. “Natural Law Approach”: Many philosophers espoused that certain rights (especially the right to own property and the rights to contract freely) were “fundamental” or “natural” rights, i.e. rights which derived not from any constitution or legal system but from the nature of things.

(1) only one step shy of the view that if state leg deprives natural rights, it is a violation of “liberty” and “property” within meaning of due process.

(2) Calder v. Bull: shows this theory. Connecticut court overturning probate court decree held unconstitutional b/c ex post facto law applied only to penal cases.

Significance of case: J. Chase held that natural law was a basis for judicial review.  

· If the legislative act is contrary to natural justice or fundamental right in itself, it is void.  We can go outside of the Constitution to void it. 

· Natural rights do not come from the Constitution, but they include personal security, liberty, and property.

· Theme: Do judges have the right to look outside of the text to natural rights and require that they be followed? 

ii. Laissez-faire economic theory: Post Civil War rise of this theory – industrial growth and nation well-being would be maximized by minimizing government interference with business. Cousin of Social Darwinism.

(1) Competing Themes: Should the government intervene or leave states alone? Look at the moment of history and what is going on and notice how this affects the Court’s view of how much control the federal government should assert.

(a) Miller in SH: Leave states alone and let them regulate industry if they want.  The Civil war is over, Marshall law has controlled them for long enough.  Time to loosen the control of the Federal government, vs.

(b) Field’s Dissent in SH: Laisez-faire economic policy is the way to go.  We are entering economic period/growth of industry and regulations will hinder expansion.  Adam Smith is good.  Hence we should strike down states attempts to regulate. 

b. Increasing Scrutiny: Business interests sough a basis in the Const. to protect property against state economic regulation. (Note: Corporations are “persons” for purposes of 14th am.)

i. Regulation of Private Contracts.

Munn v. Il – Il statute imposing max. rates on grain elevators upheld as protection of farmers.

· Opinion limited to police power regulating private property “affected with a public interest.” 

· Mere private contracts require judicial inquiry into reasonableness.




Comment:  Judicial interference was okay if:

· The Court was interfering for good, substantive reasons (e.g. public health)

· Was NOT okay if the Court was interfering to regulate a monopoly

ii. Violations of “Fundamental law”: 

Mugler v. Kansas: Athough the Court sustained a state ban on alcoholic beverages, the opinion indicated that legislation would be valid under the states’ “police powers” only it if truly related to protection of the public health, safety or morals, and only if it did not violated “right secured by the fundamental law.”  




iii. Liberty of Contracts
Allgeyer v. Lousiana: state statute making it illegal for a person to K with an insurance co not licensed in Louisana invalidated b/c such prohibition violated individual’s right to K under the 14th am DPC.

· = first time USSC used substantive due process to invalidate a state statute.

· Rationale: “Liberty” protects not only physical liberty, but intangibles too.

B. Lochner era and Its Aftermath: 

1. Lochner v. NY (1905): NY legislation setting maximum work hours for bakers held unconstitutional despite NY interest in preventing spread of TB b/c statute unreasonable interfered with the right of K for employment and therefore abridged the “liberty of contract.” 

J Peckham: freedom of K is part of liberty – right to buy/sell labor is protected liberty.

(1) Real legislative purpose is NOT the health of workers, but regulation of private labor K’s to addresss inequality of bargaining power.

· Court says the regulation of labor is not a permissible end.  

· Ok to regulate health, safety, and morals b/c they are within the police power of the state.  The Court views Labor/econ as a purely private matter, not public interest. 

· There are natural inequalities of fortune and it is not the role of the legislature to disturb these natural relations simply b/c one group has weaker bargaining power.

(2) Even if legislation was health measure, it was not necessary/appropriate b/c needed more direct relation means to end.

· Majority didn’t buy that the purpose was to regulate health.  It made clear that only legislature’s actual motive, not hypothetical motive, will be looked at in due process attack.

· Majority gave no deference to legislative fact finding on health effects. 

Route of the “liberty to contract”: Perhaps Court looked to common law; didn’t just make up the right. 

Holmes Dissent: The Court has no right to impose its own views about correct economic theory on the legislatures. 

· Refers to Social Darwinism, the enemy of regulations and unionization.

· Holmes says the Constitution does not enshrine this view, whether it is right or wrong, more than any other. 

· Unlike other J’s, Holmes understood that common law could not be equated with natural law and then tied to the “liberty” of the DPC.  He saw it as human-made – the result of choices and struggles – and it could be changed. (the natural inequities of fortune were not “natural” – they were the result of elite judges’ choices.)  

· The legislature (“the people”) should make these policy choices – not judges. 

b. Theme: The Court’s methodology in determining the purpose of the statute:

i. In giving no deference to the legislature, the Court is setting stage for it’s stance on “suspicious classifications.” -- requires a lot of evidence from legislature and if it doesn’t see enough, strikes it down.

ii. Means/End relationship: Lochner requires very close fit b/w statute and objectives.  Had to be a “real and substantial” relationship b/w the statute and the goals which it was to serve.

iii. But only certain ends: only certain legislative objectives were acceptable; regs for health and safey were, readjustment of economic power was not. 

ii. Arguments that the court should defer to the legislature’s motives:

(1) Separations of Powers:  Its up to the legislature. Not the court’s job tomake factual and policy determinations. 


(2) Federalism: Washington shouldn’t tell the states what to do.


(3) Holmes: Unless it violates fundamental principles of law, we should defer to the states. 

c. Sub-theme: Which is better – high deference or low deference?

i.  High deference could lead to abuses by the states.

ii. Low deference could result in the USSC second-guessing every single economic judgement by the legislature. 


d. Theme: The “Means/End fit”



i. Courts will ask:




(1) Why did the legislature legislate this way? (ends)




(2) Are the ends legitimate? Permissible or impermissible?

(3) If the ends are legitimate ( are they important enough? i.e. compelling interest? important interest? (weight)

(4) To what extent do the means fit/advance ends? (fit)


(i) Suspicious? (like in Lochner – Ct looks at leg skeptically)


(ii) Burden of Persuasion? on the state.


(iii) Less Intrusive Means? i.e. is there another method of achieving ends equally effectively but with less burden?


e. Possible Criticisms of Lochner
i. If CL is the basis of the right to contract ( state legislation should trump the common law.

ii. To broad a reading of “liberty” (caveat: implication on Right to Privacy).

iii. “Freedom of K” is an illusion b/c of unequal bargaining power.

iv. Undue restriction on objectives. 

v. Too high a level of scrutiny: Court doesn’t say “strict scrutiny” but that’s what it look like “more than ‘mere rationality’).  Harlan alludes to this arg in dissent when he contends there was enough evidence about the safety hazards to justify accepting the statute as a valid health measure. 

vi. Perhaps the methodology was right, but the Court was just wrong in categorizing the right to contract as “fundamental?”

vi. Lupu: There was tremendous unevenness with the results of Lochner.  In having to decide what were “public goods” ( resulted in extreme unpredictability, unevenness, and uncertainty for legislatures – every time they wanted to pass legislation, had to has “will this survive a Lochner analysis?

f. Women and the Lochner period: Although the period from 1900-1937 was characterized by widespread invalidation of economic legislation on sdp grounds, some statutes affecting economic rights were not overturned:

i. Muller v. Oregon: USSC sustained a law barring the employment of women in a factory or laundry for more than ten hours in  day; 

Rationale: 

· the decision viewed women as member of a weaker class “disadvantaged in the struggle for subsistence” and therefore needed special protection.

· Public interest in the health of moms

· Legally they are property of their husbands

ii. Adkins v. Childrens Hospital:  USSC struck down minimum wage law for women, even though Muller was precedent.  Rationale was “freedom of K.” 

iii. Reconciling these cases:

(1) Maximum hours can be seen as health objective, whereas minimum wage is economic.

(2) By Adkins, suffrage had passed, women were legal equals to men, Court didn’t feel it needed to protect them from unequal bargaining power.

C. Decline of Lochner and the Modern Approach to Economic and Social-welfare legislation.


1. Initial Decline: Lochner was subjected to intense criticism.



a. USSC very hated by unions.

c. FDR’s New Deal convinced many people of the need for aggressive legislative programs to ensure the nation’s economic survival.

c. Turnover in Court + threat of FDR court-packing plan contributed to philosophical shirt towards greater deference to legislative intervention in economic affairs.

2. Nebbia v. NY: NY statute that used price stabilization to stabilize dairy industry upheld, despite Lochner.

· Instead of overturning Lochner, Court created a doctrinal exception by labeling milk a public utility – “affected w/ a public interest.”

· Judicial activism of Lochner gone.  Deference to leg (“courts are incompetent and unauthorized to deal with this – it is not our business to determine the wisdom of legislation.”) 

· *Modern Test for Enonomic Due Process* = Does the law have a reasonable relation to a proper legislative purpose and is not arbitrary or discriminatory?  If yes ( due process is satisfied. 

· This is essentially the words from the Lochner test, but Court was determined not to impose upon leg its own views about correct economic policy.

· As long as the legislature can make some argument as to how their policy might alleviate the problem ( it is okay.  Doesn’t have to be persuasive, only some minimum level of rational (if RP could believe ( good enough.)

· State free to adopt whatever economic policy may reasonably be deemed to promote public welfare, and to enforce that policy by legislation adapted to its purpose. 

· Thus, Lochner never overruled, but Court permanently shifted to judicial abdication.

3. West Coast Hotel v. Parrish: State minimum wage law for women upheld b/c state had legitimate purpose in protecting women – the minimum wage = proper means.  There is no freedom of K spelled out in the Constitution. It is not special, private or sacred and the legislature can intrude on it if it sees a public interest. 


a. Rationale of Court: 

· Court mentions health of women, BUT ALSO

· The state’s interest in redressing women’s inferior bargaining power.  It’s the depression, people are out of work.  The law may interfere w/ “freedom of K” but concluded that readjustment of economic bargaining power in order to enable worker to obtain a living wage was a legitimate imitation on the freedom of K.

b. Adkins (major Lochner precedent) overruled.  Court accepted J. Holmes’ approach to the “liberty” guarantee.


4. Simultaneous Developments 



a. The Affection Doctrine established ( expanding federal power:

b. Eerie RR v. Tomkins ( we will no longer look to federal CL; instead we will choose what state law would say.  Court saying, “Law is about choices – not ‘natural law.’”

E. Complete judicial abdication in economic cases

1. Carolene Products – lessening of scrutiny. 

1. The holding: The Court sustained against a due process attack a federal prohibition on the interstate shipment of “filled” milk, i.e. skimmed milk mixed with non-milk fats.  Court makes clear that a presumption of constitutionality would be applied in the case of economic regulations.  Here, Congress has strong finding of fact about health dangers.  

a. Minimum rationality standard with a presumption of Constitutionality: Even if Congress didn’t have explicit findings of fact “the existence of facts supporting the legislative judgment is to be presumed… leg should not be pronounced unconstitutional unless. . . it is of such a character as to preclude the assumption that it rests upon some rational basis w/in the knowledge and experience of the legislators.” 

2. The footnote: J. Stone suggests that there may be a stronger case for judicial intervention in regulation of matters others than “commercial transaction.   Relied on to explain the Courts’ growing interventionism regarding “legislation which restricts political processes” while staying away from economic legislation.  He identifies areas where a more exacting scrutiny may be appropriate:

a. If statute involves the first 10 Amendments

b. If statute restricts political processes: e.g. right to vote, restraints upon the dissemination of information, political organization, prohibition of peaceable assembly.  

c. If statute is directed at particular religious, national, racial, or other discrete and insular minorities ( perhaps a more exacting judicial scrutiny is required.


2. Williamson v. Lee Optical – hypothetical reasons to support act 

Facts: Oklahoma legislature passes a statute saying that if your glasses break, you can’t just take them to an Optician.  The optician must have written prescription from an ophthalmologist. 


Purpose of leg: Probably just to protect guild.

Held: Court upheld statute because the legislture “miht have conclued” that in come instances prescriptions were necessary to permit accurie fitting, etc.

Rationale of Court:  Refused to scrutinize the reasons, even if it is suspicious.  Great deference to the legislature.  

Point: Court willing to hypothesize reasons that would support the leg’s action, even though there is no evidence whatsoever that these reasons in fact motivated that leg. 

Means/Ends fit:  Notice the tautology – if the court can come up with a hypothesized reasons, there will always be a minimally-rational connection b/w means and ends.

3. Theme:  Has the Court gone too far in the other direction (SDP review decline gone to far)?


a. No ( it’s the job of the legislature.


b. Yes ( Lochner involved so much abuse that we went the other way.

i. If “yes” ( what standard of review would be better than minimum rationality review?

· Conventional wisdom:  the middle ground will always be fraught with judicial subjectivity.  Judges will do their own balance.

· Political theory:  No check on judges, no accountability.  If we have to make subjective determinations, better for the democratically-elected officials to make them.

D. SUBSTANTIVE DUE PROCESS AND THE RIGHT OF PRIVACY.

1. Intro. 


a. Topics covered by SDP

· Control of upbringing of children

· Procreation Choice

· Family formation and definition

· Sexual Privacy

· Right to Die

· Information Privacy

a. Theme -- What makes the subjects with the Right of Privacy appropriate candidates for aggressive USSC review?

i. Why does SDP "liberty" protect the above values, but not economic rights?

· Why, in this bundle of concerns, is there active judicial review?  Wy are courts involved here when they have drawn away from economic regulations? 

· If you buy Carolene Products (narrow reading of "liberty", deference to legislature, only minimum rationality review) --> then you have a problem with constitutionalizing family law (it doesn't follow).

ii. What in particular triggers judicial Review of some state policy?

· What is the nature/character? 
b. Semantics:

i. Some J's call it "SDP"; others (b/c embarrassed about Lochner) call it "fundamental rights."  

ii. TS: Do NOT confuse with EP "fundamental interests" -- those are interests that are important but not recognized as in the constitution.  

c. Basis in Constitution? SDP began with rights tied to First Amendment (upbringing of children) but has moved beyond that (health care, recreational choices of kids). 


d. What level of scrutiny? --> Two competing approaches:


i. Traditional Approach:  SDP only protects traditional rights. 

· Look to history and ask, "has this been seen as implicit in our nation's ordered liberty?"

· Scalia notes you must narrowly define the right:  There is a right to marry; NOT a right to marry your sister.



ii. Individual Autonomy Approach. ("Non-traditional liberties")

· Seen in Griswold: Not about tradition; rather, about penumbras -- griswold told us to look forward, not back. 

· But see Harlan concurrence ("marriage pre-dates the constitution")

· Seen in Roe: Not traditional liberties b/c 50 states had banned abortion. 



ii. If it is fundamental, must ask:




(1) State interest? (ts: compelling? important?)




(2) Narrowly tailored?

1. Privacy and Personal Autonomy


a. Early non-economic cases:
Meyer v. Nebraska: USSC struck down a state law which prohibited the teaching of foreign languages to young children.  Ct held that the term “liberty” as used in the 14th Am, included many non-economic, but nonetheless important, rights – to teach, acquire knowledge.

Pierce v. Society: USSC strikes down ban on parochial schools.

· Lochner era example of Court using SDP to protect rights not in the Constitution.

· Shows Parent’s liberty interest in raising their children.

· Start the path of privacy interest in family/home.

· When Lochner is overruled, these two cases are not.

Skinner v. Oklahoma: Forced sterilization for criminals struck down on EP grounds, but probably motivated by SDP concerns.

· Ct emphasized that its reasons for strictly scrutinizing the discrim was that “marriage and procreation are fundamental to the very existence and survival of the race.” 

· Modern View: If a statute like the one in Skinner arose today, it would almost certainly be struck down on “right of privacy” SDP grounds. Given courts weight on importance of procreation in Griswold and Roe (with possible exception of convicted rapists).

· Context: you could argue that the Third Reich had given eugenics a bad name. 

b. Birth Control

[TS: when discussing procreative rights, do not forget to link to EP --> Skinner and sterilization.]

Griswold v. Connecticut = the foundation of the Right to Privacy

F: Statute at issue forbade the use of contraceptives.  D = PP director who counseled married persons.

Douglas held: USSC strikes statute, but doesn’t make clear it is SDP.

· Rather, opinion found that several of the BORs guarantees protect the privacy interest and created a “penumbra” or “zone” of privacy, and that the right of married persons to use contraceptives fell within this penumbra.

· The right “emanated” from the 1st, 3rd, 4th, 5th, and 9th Amendments.

· This opinion never gets picked up.  

Concurrences:

· Goldberg: The 9th Amendment protects fundamental rights not expressly enumerated in the first eight. 

· Good for textualism

· Bad for the “blank check” problem. (b/c then why not economic rights too?)

· Harlan:

· Argued that the 14th Am DPC stands on its own to protect those basic valued “implicit in the concept of ordered liberty.” 

· Emphasizes the “traditions” of our people ( rummaging through the garbages of our marital bedrooms is unheard of.  

· State can make homosexuality, adultery, fornication a crime however, b/c its not against the traditions of our country. 

· To define “substantive liberty” ( look to the collective conscience of our people.

· Problem with this: (1) If a statute is “against the Anglo tradition”, then shouldn’t people be up in arms about it and it never would have passed?

(2) Not the role of the USSC to determine the tradition of our people, (3) Hinders progress – the first civil rights laws were “against the traditions of our people” as is any socially progressive legislation. 


Comment – why is Procreation Constitutionally protected?

· Right to procreation is extra-constitutional.  Controlling procreation is the hallmark of totalitarianism.

· Policies of procreation has always been gendered (not the same for men and women).

· This case left 3 approaches to be picked up: (1) penumbras, (2) Tradition, or (3) Liberty/personal automony – procreation, marriage, bodies, etc.


Eisenstadt v. Baird – extends Griswold to unmarried persons

· USSC invalidated a statute which, by permitting contraceptives to be distributed only by registered physicians and pharmacists and only to married person, discriminated against the unmarried.

· Rationale = EP and SDP. 

· “The right of privacy is the right of the individual, married or single, to be free from unwarranted gov’t intrusion into matter so fundamentally affecting a person as the decision whether to bear or beget a child.” 

· Comment: Note the implications of the language of “right to bear/beget child” ( implicates abortion, adoption, surrogacy, birth control, etc.

c. Abortion
i. Roe v. Wade

Held: Abortion is a fundamental right and if the legislature wants to regulate it, such regulations will be strictly scrutinized.  Therefore leg has only a limited right to regulate – an not completely proscribe – abortions. 

Rule: Trimester system:

(1) First trimester: state may not ban, or even closely regulate abortion.

(2) Second trimester: state may protect its interest in the mom’s health, but regulation the abortion procedure in ways that are “reasonable related” to her health. (e.g. requirement that the operation take place in a hospital rather than a clinic.) But the state cannot protect fetal life during this stage.

(3) Third trimester: during “viability” the state has a compelling interest in protecting the fetus; therefore, can regulate or even proscribe abortion. BUT – must have life and health exception for mother.

· Compelling state interests?  

(1) Maternal Health ( Court holds this becomes compelling at the second trimester. Why? B/c then the mortality rate is higher for abortion than for birth.

· Problem 1 with this justification: Can this really be the basis of decision – this is about mortality, what about morbidity?

· Problem 2: The state regulations are NEVER about maternal health; rather, fetal survival.  Women already have tort laws that protect their health. 

· This part of Roe is wrong but important: it creates a “regulation-free zone.” 

(2) Potential life: At the time of Roe, viability began at the third trimester, so that was when the interest in “life” began – state could prohibit after this as long as life and health exception.

· Problem with this:  Viability changes.



Criticisms of Blackmun’s Opinion:

· This was not an outlier law.  Roe invalidated 50 state laws.

· Roe rested on “privacy” and Blackmun didn’t tell us where from in the Constitution.  If you are going to invalidate 50 state laws ( got to do better than that.

· It was a medically-based opinion (not in the Const.)

· All the talk of trimesters is problematic. 

Concurrences: Stressed SDP, freedom to personal choice in family life, marriage, procreation, contraception, upbringing of children. 

Comment:

· Lots of people (including Ginsburg) say Roe should have been decided on EP grounds – b/c only women are singled out for abortion laws.

· Temporal point: This was 1973 and women were still treated with rationality review.

· Conceptual point: Michael M ( “leg can treat men and women differently when not similarly situated.”  Here there are real, physical, biological differences. 

ii. Themes – 3 lines of cases post-Roe:

(1) Who pays?

Maher v. Roe -- The gov't may pay for expenses of childbirth yet refuse to pay expenses of abortion where the abortion is non-therapeutic (i.e. not necessary for health of mom)

· Conn can refuse to give Medicaid financing for non-therapeutic abortions, even though it gave Medicaid for childbirth.

· Rationale: Court focused on EP claim (childbirth vs. abortion) -- 

· No suspect classification involved (wealthy v. nonwealthy)

· No fundamental right involved 

· Interpreted Roe to say NOT that there is a fundamental right to an abortion, but that there is a fundamental right to be free of "unduly burdensome interference with her freedom to decide whether to terminate her pregnancy."  Here --> gov't does not impose substantial obstacle, just fails to remove one (her poverty). 

· Legitimate state objective? yes --> encouraging normal childbirth

· Rationally related? yes --> refusing to fund is rationally-related. 

Comment:  This case is consistent with the idea that Constitutional rights are about being left alone -- not about entitlements. 

· BUT -- the gov't would have no argument at all if it wasn't funding reproductive services.  It is easier to argue "If it chooses to fund, must not express preference." 

· Is this so or does the government have to remain morally neutral (b/c the state objective about promoting childbirth and ending abortion is a moral argument). 

· Lupu:  Used to think states couldn't express preference -- but what about giving $ for people to turn in guns? 

Harris v. McRae (1980) -- Gov't can refuse to fund even medically-necessary abortions.

F: Hyde amendment denied Medicare coverage for medically-necessary abortions with exception for life of mother, rape or incest, but not health.

H: Hyde amendment sustained 

Rationale:  No fundamental right b/c the fundamental right of Roe is to be free of gov't interference, no have gov't funds. (seems like outcome is affected by how broadly/narrowly you define the "right"). Medically indigent women are no worse off than if gov't provided no health care at all.

· Minimum rationality --> Rat'l relation? --> yes. 

Webster v. Reproductive Health Services:  state may prohibit all use of public facilities and publicly-employed staff in abortions.

Rationale:  The state's refusal to participate in abortions "leaves a pregnant woman w/ the same choices as if the state had chosen not to operate any public hospitals at all."

Rust v. Sullivan -- Gov't may, as a condition of funding family-planning clinics, insist that the doctor or other professional not recommend abortion, and not refer clinic patients to an abortion provider. 

F: Under Title X, if woman comes to be tested for pregnancy, the doctor cannot recommend abortion, list it as an option, or refer the woman to an abortion provider. 

H: No violation of woman's right to abortion. Congress's refusal to fund abortion counseling and advocacy merely left a pregnant woman with the same choices if gov't had not funded family-planning services at all.

· Free expression: Majority also rejected the free expression of doctors argument. 

Dissent:  No -- a woman's "right to be free from interference in her decision" is being violated in addition to her right to abortion.

· Physicians advice being controlled by the government.

· Client will reasonably construe her doctor's words as professional advice to not have abortion.  

· Thus, a woman who listens to this will NOT be left in the same position as if the gov't had not funded clinics at all. 

(2) Consent


(i) Patient
Akron: USSC held unconstitutional a series of restrictions on abortion (e.g. 24 hour waiting period, information that must be given to the woman, etc.)


(ii) Spousal
PP of Missouri v. Danforth -- if state can't prevent a woman's abortion, it can't delegate that right to husbands/fathers.

· Fathers' interests are not stronger than mothers'.  

· Only one person can have ultimate say --> better to be mom, who ultimately bears the burden.


(iii) Parental
Akron/ Ascroft/ PP v. Casey: States can require parental consent, but only if a judicial bypass provision is included in the statute.

· State must give minor an opportunity to persuade the court that she is sufficiently mature to make the decision. 

· If minor is found to be insufficiently mature or emancipated to make the decision herself, the state may (1) make decision itself, or (2) require parental consent. 

(3) Health Regulations

Akron: (1983)  USSC strikes down statute requiring that any abortion beyond the first trimester be in a hospital.

Rationale:

· Barring abortions in outpatient facilities infringes on right to abortion. 

· BUT:  State can still require certain types of abortion be performed only in hospitals if reasonable medical requirement, AND state may presumably at some point later on require hospital; what is required is a "reasonable effort by the state to limit the effect of its regs to the period in the trimester during which its health interest will be furthered.

Effect of Casey: Suggests that the key holding Akron -- that the states may not require all abortion after the first trimester to be performed in hospital -- is likely to be overturned eventually.

· Akron invalidates; Casey rehabilitates.

· Is this burden undue?  Fact dependent --> are hospitals available?  how far to travel? clinics cheaper? how much?  health insurance? 

· Law may "unduly burden" in one location but not another. 

· Casey overruled Roe trimester framework in favor of an "undue burden" std.  Is seems likely that the 7 J's who voted in Casey to overturn at least this trimester aspect of Roe, would hold that the state's strong interest in protecting maternal health entitles the state to insist on a fully-equipped hospital rather than a clinic, at least for abortions that have progressed beyond a certain point.

(4) Viability -- 

· Problem with regs that turn on viability:  you have to know ex ante if the fetus is viable.  May require guess-work of gestational age.  Sometimes doctors are wrong. 

· USSC has said, "No criminal liability on doctors."

· A state's regs on the types of abortions which may be used, the procedures surrounding them, may have run afoul from Roe, but are more likely to be upheld under Casey.

· Note: Any regulation must emphasize womens' health -- not health of the fetus

· Missouri case:  statute said "use abortion method most likely to save fetus."  Ct said --> no --> focus must be on woman. 

Missouri v. Danforth: (1976) 

F: State statute required doctors to use the little-used "prostaglandin" method rather than the much more common saline/D&C method.

H: USSC struck down statute -- the prostaglandin method was so largely unavailable in Missouri that the reg had the effect of blocking most abortions after the first trimester.

· Effect of Casey: A state may not regulate post-viability abortions in  a way that would impose an "undue burden" on such abortions.  If a state forbade a heavily-used method, even the post-Casey Court might agree that this constituted an "undue burden" on abortion, and was thus a violation of the constitutionally-protected decision of whether to have an abortion (whereas the proscription of the little-used method would probably be okay.)

Webster v. Reproductive Health Services
· Statute: If the gestational period is around 22 weeks --> doctor should do series of test, even though some will involve more money.

· Plurality:  Roe is wrong in its framework.  The state's interest in potential life does not begin in viability -- it begins at pregnancy.  Therefore, the state can determine if fetus is viable or not, but only by reasonable efforts by physician. 

· Important in two ways:

(1) Says to doctors: "Be reasonable after 20 weeks." (But doctors would have been reasonable anyway.)

(2) State Courts never get to construe their own abortion laws b/c the day after they are passed the ACLU files in federal court.  This is problematic b/c state court's don't get to issue limiting instruction -- states might have narrowed partial-birth abortion laws. 



iii.  Planned Parenthood v. Casey
Facts:  Penn statute placed significant restrictions on abortion, such as requirement that woman wait for 24 hours after receiving from a doctor information about abortion ("informed consent"), and a requirement that a married woman notify her husband of her intent to abort.



Three Blocs of Voting:



Blackmun, Stevens:  voted to reaffirm Roe completely.



Rehnquist, White, Scalia, Thomas: Voted to overturn Roe completely

Troica: O'Connor, Souter, and Kennedy: Voted to reaffirm the "central principle" of Roe, but to allow state regulation that did not "unduly burden" the woman's freedom to choose. 

· The reasons the Troica gives for upholding the essence of Roe are not that different than Roe (ask: more convincing?) but are more eloquent.  Depend less on medical framework and more on rights of women.  

· No change in prohibition (can't prohibit until viability); Big change in regulation -->

· Reaffirming of the "essential holding" of Roe:

(1) a recognition of the "right of the woman to choose to have abortion before viability and to obtain it w/out undue interference from the state"

(2) confirmation of state's power to restrict abortions after fetal viability, as long as life and health exception of mother; and

(3) recognition of state's "legitimate interest from the outset of the pregnancy in protecting the health of the woman and the life of the fetus."

· Rationale:

· The Constitution places limits on a state's right to interfere w/ the most basic decisions about family and parenthood.

· Cases upholding the right to use contraception continue to be relevant: both that right and abortion "involve personal decisions concerning not only the meaning of procreation but also human responsibility and respect for it."

· Up to woman b/c it affects her in uniquely personal way.

· Stare Decisis: Troica influenced by this. The legitimacy of the Court may be undermined, b/c it would be clear it is surrendering to political pressure. Says, "sometimes we overturn when we get it wrong (Plessy); this is not one of those times." 

· Undermining other "non-essential" parts of Roe

· Trimester framework rejected: Replaced with "Undue Burden std":

· "Only where state reg imposes an undue burden on woman's ability to make the decision does the power of the state reach into the heart of liberty protected by DPC."  

· A state reg = an undue burden if "has the purpose of effect or placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus."  

· Hence --> if merely a structural mechanism by the state to "express profound respect for the life of the unborn" --> this is okay.

· And state may regulate health and safety of the woman, as long as the regulation does not unduly burden the right to abortion.

· Fundamental rights and strict scrutiny rejected: abortion is no longer viewed as a fundamental right, and ss replaced by "undue burden."

· Application: 

· Informed Consent: No undue burden by "informed consent" (dr gives info on the procedure, health risks, etc) or by 24 hour waiting period before abortion (exception --> medical emergencies). 

· Open Q: Could still be undue burden "as applied" -- if requires lots of travel, can't miss work?  how long is too long to rise from "substantial" to "undue"? 

· Spousal Notification: Court struck down as undue burden the req even though it had exceptions for spousal assault (if reported to police) and fear of bodily injury.  Troica found it a substantial obstacle b/c of fear of psychological abuse or abuse to children. 

· Troica also noted the outdate view of women. 

· Parental Consent: No undue burden by parental consent -- statute allowed for judicial bypass. 

iii. Partial-birth Abortion
Carhart v. Steinberg

F: State bans the particular procedure (D&E/D&E) -- i.e. partial birth. These are pre-viability abortions (15-20 weeks) --> can be aborted legally.  So this ban is about the method -- not whether these fetuses will be aborted (b/c they will meet their demise one way or another.)

· This is the safest procedure available for some women in certain circumstances. 

Issue: Does this place an undue burden on doctors and women? 

Held:  Yes.

Rationale: Court applies Casey Rule -- "Does the statute place a substantial obstacle to a woman's choice to undergo and abortion?" If yes --> undue burden. 

· Court says the regulation, by prohibiting the most common procedure for second-trimester abortions, imposes an undue burden on a woman's right to choose to have an abortion. 

· Court cites PP v. Danforth. 

Comments: 

· Ask: What is the legitimate interest of the state in distinguishing b/w methods?

· note: we have no information about which is more painful, if either, to the fetus; so it can't be about this.

· Doctors want to choose the safest method for the woman.

· The "partial birth abortion" is the safest.

· This has got to be an "undue burden" -- requiring doctor to choose the more dangerous procedure b/c it is more "gruesome" 

3. Family Relations
[TS: In Family formation Q, don't forget to link to  

· EP -- Right to marry/divorce.

Loving v. Virginia: We discussed them as EP, but its also SDP to marry who you want.

· Procedural due process -- Boddie v. Connecicut (filing fee for divorce -- can't lock the poor into marriages).

a. Fundamental Rights frequently found: USSC has in recent years found that one's decision about how to conduct family life often rises to the level of "fundamental right."  (hence, state can only interfere if "compelling state interest.")

b. Zoning and "non-nuclear family":  The family may not pass zoning regulations which impair the ability of family members to reside together, even if the family if an "extended" rather than "nuclear" one.

Moore v. East Cleveland: Court struck down zoning ordinance which allowed only members of a single "family" to live together.

Rationale:

· Right of members of a family to live together was a liberty interest, and the state impairment of that interest must be "carefully examined".

· The state interests were "legitimate" (traffic congestion, overcrowding, burdens on school system), BUT

· these interest were only marginally advanced by the ordinance (i.e. not narrowly tailored).

Dissent:  No fundamental right for extended family to live together.  Court should have applied "mere rationality test".


c. Right to marry
i. Zablocki v. Redhail: Right to marry is viewed by USSC as "fundamental" and substantial interferences with that will therefore not be sustained merely b/c they are "rational." 

· Was ultimately an EP opinion, but included discussion of "fundamental rights" relevant to SDP. 

ii. Same-Sex Marriage: (ts: likely exam q -- spent lots of time on it).



Analysis -->

(1) First ask -- Equal Protection argument:  

· What type of classification is it? 

· Gender? 

· I can't marry Jane because I am a woman. I could marry her if I were a man.  Therefore, it is gender discrimination. 

· BUT -- Is it sex discrimination in marriage in the sense of Loving v. Virginia?  No --> it is not an "anti-female" statute. No badge of inferiority.

· AND -- if the regulation based on real physical differences b/w men and women?  ok b/c they are not "similarly situated"?

· Are they real differences or outmoded stereotypes? 

· Lupu says --> based on outmoded stereotypes of what married couple is (man working, woman at home). 

· This type of argument avoids the traditional/non-traditional liberties distinction.  No one has brought it but its not implausible. 

· Sexual Orientation?

· Not really, because gay people can get married, and heterosexual people of same sex can't marry each other. 

 (2) SDP: 

· If in "liberty" there is a "right of privacy" --> heightened review --> dead end. 

· If not in liberty --> still rationality review. (maybe could just barely pass) --> children and morality are flimsy arguments but enough to win. 

· Does Bowers preclude the argument that restriction on marriages are unconstitutional? 

· Argument 1: No --> you can be married and not have sex.

· Argument 2: No --> If you are married, you have a right to sex. In other words, marriage trumps Bowers v. Hardwick. 

(3) We could have same-sex marriage and Bowers v. Hardwick co-exist, though it would be awkward.

(4) Subjecting it to Intermediate Review (b/c its gender): 

· Is it substantially related?

· To an important government interest? 

· Is there one outside of "morality"?  is this like incest -- if we take apart the taboo we realize there is a reason that we forgot behind it?

· Note: Interest cannot be "we can't let gays get married b/c they will engage in illegal conduct (sodomy)-- this arg fails b/c sodomy laws apply to men and women as well.   And -- sodomy laws probably couldn't be enforced against married people anyway. (Griswold acknowledges people have a right to engage in sex for pleasure). 

· And no gender-neutral alternatives?

(5) Defense of Marriage Act
· May violate FF&C. 

· Also says, "No SSA spousal benefits" -- what will happen in Vermont which says, "same benefits"?

d. Michael H v. Gerald D: Although an unwed father's biological link to his child does not, in and of itself, guarantee him a constitutional stake in his relationship with his child, such a link combined with parent-child relationship will be protected. 

4. Sexuality: A person's sexual conduct may be entitled to SDP in some instances.  But the USSC has refrained from establishing any general protection of adult consensual sexual activity. 

[ts: link to EP -- Romer v. Evans]

Bowers v. Hardwick (1986)

Held: USSC upheld statute banning homosexual sodomy.  "The federal constitution does not confer a fundamental right upon homosexuals to engage in sodomy." (again, seems like how broadly you phrase the right affects outcome -- what about "SDP right to privacy in your sexual activity"?)

Rationale: 

· the "right of family, marriage, procreation did not bear "any resemblance" to right of homosexuals to practice sodomy." 

· Tradition: only rights that are fundamental are those that are "implicit in the concept of ordered liberty" (Palko); or "deeply rooted in our nation's history and tradition" (Moore v. East Cleveland).  

· Since 25 states outlaw sodomy --> it is not deeply rooted in history and tradition. 

· "Parade of horribles": Court feared that if there is a right to any sexual activity in the home, this would legitimize incest, adultery, or other sex crimes. 

· Court notes it is unwilling to recognize new fundamental rights.  Criticizes judge-made Con Law with no roots in the Constitution. 

Blackmun dissent: This is about the broader right to be let alone. 

Open Qs:  Court explicitly declines to address the EP claim -- this statute bans only homosexual sodomy, which would only apply to men. 

Comments

· Lupu says:  If Roe is right, this case has to be wrong. 

· Implications of Romer?  The majority opinion in Romer never addressed Bowers, but many (including Scalia in his dissent in Romer) feel that the two cannot be squared an Bowers will be eventually overruled. 

· ts -- why?  not b/c gays are suspect class (yet) but b/c even under mere rationality review, there is no legitimate state interest in banning sodomy other than "morality" and this isn't good enough?

· Was Bowers wrong and should it be overruled?  

2 ways to argue yes: 

· Arg #1: If general right of privacy b/w consenting adults to have sexual relations --> then its wrong. 

· If you buy Roe -- and you have the right to individual autonomy/make the decisions that affect your life --> wrong. You can't carve Bowers out of Roe.

· Arg #2: Even if sex choices are not protected, there still must be a rational basis.

· Is there a legitimate state interest?  ("STDs" would be over- and under- inclusive, but if rat'l right, this doesn't kill it). So may be sufficient.

· Note: State gave no argument other than "its immoral." 

· What about stare decisis? 

· Stare decisis is about not upsetting expectations, not shaking things up.

· It takes into consideration: has the world changed? is the rule workable or unworkable? 

5. The Right to Die.


a. BLL:

1. A competent adult have a 14th Am liberty interest in not being forced to undergo unwanted medical procedures, including artificial life-sustaining measures.

2. The state has an important countervailing interest in preserving life.  

a. At the very least, this interest entitles the state to require, before it allows pulling the plug, "clear and convincing evidence" that a now-incompetent patient would have voluntarily declined the life-sustaining measures. Cruzan. 

3. Terminally-ill patients do not have a general liberty interest in committing suicide. Nor do they have the right to a third person to help them commit suicide.

4. Virtually everything else remains unsettled. 

b. Right to decline medical procedures

Cruzan v. Director 

F: Woman is unconscious and on a breathing machine.  (note:  If she woke up, said "unplug me" and fell back into unconsciousness, then the doctor would have to unplug her.)  But they didn't have proof of what she would have wanted, so we are dependent on (1) her earlier statements, and (2) substituted judgments. 

H: Missouri's continuation of life-sustaining procedures here did not violate Nancy's 14th Am rights.

· A competent person has a protected liberty interest in refusing medical treatment.

· BUT: B/c Nancy is not competent and could not make an informed and voluntary choice to discontinue... there must be "clear and convincing evidence that this is what Nancy would have wanted." 

· Standard was not satisfied -- Nancy's statements to roommate a year before that she would not want to "live as a vegetable" were not sufficient.

· No constitutional doctrine required the state to accept the "substituted judgement" of Nancy's immediate family.  

c. Right to Commit Suicide

Washington v. Glucksberg -- killing yourself

F: statutory ban on "promoting a suicide attempt."

I: Whether the "liberty" specially protected by DPC includes rights to commit suicide which itself includes a right to assistance to do so."

H: No.

Reasoning?

· No historical right (always been illegal, state's have statutes)

· Not a fundamental right. 

· Only rights "deeply rooted in this Nation's history and tradition" could be fundamental rights.

· Rationality test: Important state interests -->
· Interest in preserving life.

· Protecting integrity of medical profession.

· Protecting the vulnerable.

· Slippery slope b/w voluntary and involuntary euthanasia. 

Distinguished Cruzan: 

· He rejects idea that that case was about Roe -- personal autonomy, right to make decisions about the type of life you want to lead

· Rather, b/c forced medication is a battery -- its in our tradition. 


d. Right to assist others in suicide

[Enter case name – Supplement]: 

· States need not recognize a right to assisted suicide.

· States have said it’s a crime to assist – passive or active.

· Plaintiff’s argued “mentally competent, terminally ill people have right to have someone end their lives.”

· Analysis:

· You would start with Roe/Griswold:  Basic decision about personal autonomy, type of life you want to have. 

· Are they fundamental right? If yes ( strict review.

· Court avoids deciding that question (
· Ct can’t say life/death is not fundamental

· But they can’t say it is, b/c then they have to apply strict scrutiny.

· If we did anaylysis:

· Compelling state interest? ( (1) Interest in life, (2) decision-making integrity (no pressure by family, doctors, insurance).

· Is (2) narrowly-tailored? Lupu suggests it is – no alternative means b/c it is not possible to ensure that there is no pressure from family/doctors.

Comment: 

· These cases are decided correctly.

· If you require narrow tailoring ( neutral means will always have costs.
· If some people are allowed to get help in suicide ( the cost is other being “assisted in suicide” (i.e. killed)  when you don’t want to be killed.
Policy Q:

· Comes back to same Q as for same-sex marriage:  Is it an appropriate consideration of the court to say, “This is too progressive for the country right now”? 

· Maybe Leg can be trusted w/ right to die b/c it is something that everyone will eventually deal with.

6. Informational Privacy: Is there a constitutionally-protected privacy interest in not having the gov’t gather information about oneself, or in not having the gov’t release this information? 
Whalen v. Roe
· Possible argument: The theoretical argument can be made that such a right to w/hold personal information from the government follows logically from a case like Griswold v. Connecticut, insofar as it held that married couples have a right to keep secret information for the gov’t.

· But – USSC held that although prescription drug users in NY had a privacy interest in not having the state gather information about their drug usage, this interest was outweighed by the state’s interest in gathering the data.

· Court applied a weak test; similar to “mere rationality.”

· Hence we see that the “Right to Privacy” actually has very little to do with informational privacy or even sexual privacy; rather, "right to privacy" has to do with things we don't consider all that private; "privacy" is not such a helpful label. 

III. EQUAL PROTECTION
· EP focuses on the who instead of the what.

· EP says, “Even if you can regulate this subject, why me? What about the others?”

· The Carolene Products FN signaled that there are certain types of concerns that may be able to be regulated in the future.

· Does EP state a normative principle or a procedural principle?

· About distributional outcomes that are substantively unfair?

· Or about decision-making defects that produce distributions that are Constitutionally unacceptable? 

· Ask: (1) when do review stds get stricter than rationality std? (2) under what circs will rationality std be more rigourously applied (i.e. have more bite)? 

A. Intro. 

a. 14th Am: “No state. . . shall deny to any person the equal protection of the laws.”

i. Bolling:  Although no corresponding provision applicable to the federal government, unreasonable classifications by the fed gov’t violate 5th Am DPC.

b. Economic/social classifications: Traditional EP ( rational relation b/w the legal classification and a permissible gov’t objective.  Burden on the challenging party to prove a lack of reasonable basis.

c. Suspect Classification and Burdens on Fundamental Rights:  strict scrutiny ( gov’t has burden of justifying its different treatment of groups or “classes” of persons by showing that the classification was necessary to achieve a compelling gov’t interest.  There must be no less burdensome alternative available for achieving the gov’t objective.  Law is presumptively invalid.

d. Intermediate Scrutiny:  created a 3-tier system: used for gender, illegitimacy, and … ( asks whether the classification is substantially related to an important government interest.

A. Economic Classifications.

· Theme: What is the normative conception of “equality?”  The law discriminates and it classifies all the time.  So what kinds of classifications are acceptable and what kind are not?

1. Deferential view:  where neither a suspect class nor a fundamental right is implicated, the Court will review with extreme deference, and w/ a heavy presumption of constitutionality.  Includes most all economic and social welfare legislation.

a. Test: Mere rationality:  

· Was there a conceivable legitimate legislative objective 
· Was there a rational relation b/w the means selected by the legislature and the objective? 

2. Broad reading of “legitimate public objective”: Although the legislature’s purpose or objective in enacting the statute must be legitimate, the courts give extreme deference to the legislature’s right to define its objectives.

a. The Court will review various “conceivable” objectives which might have motivated the legislature, if it is not clear form leg history.

b. Great deference: Any objective that does not seem grossly unfair or totally irrational will be upheld.  The fact that the Court thinks that the objective behind the leg is unwise does not make it “illegitimate.”

3. “One step at a time” approach: A key feature of “mere rationality” review is that legislation will not be invalidated merely b/c the legislature dealt only w/ one part of a problem.  This is really another was of saying that a statute which is “under-inclusive” is not necessarily invalid.

a. Rationale: (1) a contrary rule would preclude a state from undertaking any program of correction until its resources were adequate to deal w/ the entire problem, and (2) there might be a legislative majority in favor of attacking one aspect of the problem only.

4. Determining Legislature’s Purpose: So long as one of the purposes of the statute is legitimate, and sufficiently closely linked to means, the statute will be valid under lowest-level review. Where to find the purpose? 

a. “Actual legislative purpose”: If w/in test or legislative history, this will control.  If more than one objective in mind when legislature passes the statute, as long as one is rational ( okay.

b. “Conceivable basis” standard: If no clear purpose or Court knows there was other purpose apart from the stated purpose:  Court willing to consider any purpose which the statue’s defenders can assert as having been the or eve a consideration which “may” have motivated the legislature.  Okay even if there is no hard evidence that the purpose was in fact a motivation.


Railway Express Agency v. NY

Facts: REA wants to sell ad space on the side of trucks, but the NYC ordinance bans the placing of ads on vehicles, except that the owner of a vehicle is permitted to advertise his own products.  The purpose of the regulation is to reduce traffic hazards.  

Issue: REA challenges the act on the theory that it is unequal treatment based on owner/not owner distinction.  In this way it is underinclusive --  a vehicle carrying advertising for the vehicle’s owner is no less distracting than a vehicle carrying ads for others.  Also, REA points out that other traffic hazards (i.e. vivid displays in Times Square) have not been banned.

Held: The regulation is not a violation of EP.  

· Minimum rationality: If there is a reasonable relation b/w the ends and the means ( we’ll uphold.

· If the legislature thought the evil was worse when the ad was on someone else’s truck ( we’ll respect that.  

· One step at a time approach: “It is no requirement of EP that all evils of the same genus be eradicated or none at all.” Legislature can address them one step at a time.

Jackson’s Concurrence:  

· The majority’s rationale is an invitation to arbitrary action, since this kind of under-inclusive act would allow legislators to “choose only a few to whom they will apply legislation and thus to escape the political retribution that might be visited upon them if larger numbers were affected.”

· But the statute should be upheld for different reasons:

· EPC says “if you are going to regulate it, you must regulate it fairly.”

· If you are going to treat people/groups differently, then you must have a good reason.

·  Here: “there is a real difference b/w doing in self-interest and doing for hire, so that it is one thing to tolerate action from those who act on their own ad it is another thing to permit the same action to be promoted for a price.”

· Lupu says this “reason” is stupid. 

· Jackson was not about deferring to the legislature; rather, he felt there were equitable business interests involving the side of trucks.
Comments:

· Keep in mind that legislatures frequently work for more than one purpose at a time.  When you look at legislation, look at all possible competing purposes. 

· E.g. Marriage Penalty: Same exact type of people but paying different taxes.  But anti-discrimination norm is competing against our desire to favor marriage.

Department of Ag v. Marino:  Statute denies food stamps to unrelated people living together (statute aimed at unpopular hippie communists).  


Held: USSC deploys rationality standard, but invalidates the economic classification.


Rationale:  Congress was merely trying to hurt a politically unpopular group.

Brennan: Looks to who is hurt and the consequences.


Marshall: Would provide more protection b/c it affects peoples livelihoods. 

Comment: B&M thought (1) EP was about the relation b/w the who and the what, and (2) sometimes rationality review was stricter depending on who’s interests were at stake.

· Other than this case, very few economic regs invalidated. 

5. Under-inclusiveness and Over-inclusiveness:


a. Under-inclusiveness: The statute fails to get at the problem it addresses.

b. Over-inclusiveness: The statute restricts too much in trying to get to the problem.

c. Example: If Congress passed anti age discrimination act, but university convinced it to exempt it.  Rationale: So it could get rid of old profs, bring in new blood, new ideas.  If Prof’s challenged it:



i. It’s overinclusive ( some professors > 65 are great, capable, etc.



ii. It’s underinclusive ( some professors < 65 are incompetent.

iii. You would argue this is invidious discrimination b/c it stereotypes based on age.

iv. But: Government’s answer is that (1) there is a permissible purpose and it is not presumptively invidious and (2) this is a rational way to get there b/c there is a correlation b/w old age and bad professors.


RR Retirement v. Fritz: 

Facts: RR wanted to be able to stop paying benefits for those who are also getting Social Security (No double benefits). RR divided up EEs by how long they had worked for the RR

· 0-10 yrs ( no benefits

· 10-15 years ( and still working ( get benefits

· 10-15 years ( and not working ( no benefits

· 15-25 years ( get benefits.

Issue: People who worked the same amount of time got different treatment, depending on whether they were working or not for the RR system when the leg was passed.

· Is this invidious discrimination? 

Held: Not invidious. Six J’s held that so long as there was a “plausible” reason for Congress to have made the classification scheme it did, lowest-level EP review was satisfied.  It was “constitutionally irrelevant whether this reasoning in fact underlying the legislative decision” since the Court had never insisted that a legislative body articulate is reasons for enacting a statute.

· Majority accepted the proffered purpose that Congress “may” have been attempting to preserve limited windfall benefits only for “career” RR EEs and that persons still working in RRing (as a second career) when the act went into force were more likely to be “career” RR workers than those who had left RRing before the act came into force. 

Concurring: Just because its not invidious does not mean we do not evaluate the reasonableness.

Dissent: A challenged classification may be sustained only if it is rationally related to the achievement of an actual legitimate governmental purpose and post hoc justification should be viewed skeptically.

· What was wrong with this statute is that is represented a deal that private parties made and Congress just rubber-stamped it. 

· Lupu: Is this a substantive problem or a procedural problem? 

Comment: 

· This case is inconsistent with cases before and after it in that it doesn’t even partake i the “reasonableness” analysis after concluding it is not invidious.

· This case basically involved a back-room political deal – goes on all the time and is a problem, but how to we deal with it?

· Judicial Intervention, or is this too much like Lochner activism?

· If no fundamental rights and no racial classifications, should the Judiciary just defer to the legislature? 

Note:  Conceivable purpose was not necessarily an actual purpose per se.

6. Court will invent purpose if leg doesn’t have one: On occasion the Court has gone farther than Fritz and has simply used its own imagination to derive theoretical objectives which the leg “might have” been pursuing when it enacted the statute, i.e. if will overturn statutory classifications “only if no grounds can be conceived of to justify them”.  McDonald v. Board of Election.

7. Theme: Does EP state a substantive/normative principle or a procedural principle?

a. About distributional outcomes that are substantively unfair?

b. Or about decision-making defects that produce distributions that are Constitutionally unacceptable? 

c. Carolene Products FN: suggests its about process – need to protect those that are shut out of the political system. 

d. The procedural view is somewhat intrusive, but it is less intrusive than the judge who takes a normative view – who looks at the content of law and judges the substantive fairness.

e. Sometimes USSC acts under “process” grounds, other times substantive.

8. Drawback of “Actual Purpose” Requirement – different results for same statute:  If the actual purpose std is applied, when two states adopt identically-worded statutes for differing purposes, one state’s statute might be valid and the other is invalid.



i. problematic b/c it seems anomalous and confusing.

ii. and if a statute is struck down b/c it has an “inadequate purpose”, what happen if the legislature reenacts it accompanied by recitations of an adequate purpose?  Seems hypocritical to require leg to go through charade.


(1) If we were focusing on the procedural aspect ( probably okay.


(2) What about if we were focusing on the normative aspect?  Trickier.

Property Tax Cases:

Alleghany: W Va. State constitution had a requirement that property be uniformly taxed by FMV. Rising land values, Pittsburgh Coal Co brought land, taxed on price it paid.  It showed that surrounding property was not being taxed at the same values. W. Va Sup Ct held that this violated its Constitution requiring equal taxation.

Issue: Was this an EP violation? 

Held: Yes. Legislature stated reason for increase was to raise money, but it only chose to increase taxes for some.  (Note: remedy ( For the future, state has the option of lowering PCC’s taxes or raising everybody elses.  When there is an EP violation ( leg can correct it up or down.  BUT – state still had to compensate PCC for past taxes.)  


Prop 13

Facts: in Ca, you paid tax based not on FMV of property but on the acquisition value. Prop 13 was challenged on equal protection grounds (2 people equally situated charged differently).

Held: Constitutional, b/c the state declared the purpose to be “acquisition value system to protect long-time occurpants” NOT “we need to raise more money so group X can pay more.”

· To survive, (1) state had to declare this as its purpose, and (2) it must be conceivable that this is its purpose.

**Comment: These two cases = great example of distributional outcome being constitutional in one state but NOT in another based on the stated purpose. This has echoes of process, not substance (b/c the substance of the statute is the same either way, what matters is why the leg enacted it – process). 

9. Summary of Current Court’s position: In sum, USSC now seems to be taking a generally deferential EP approach to economic and social legislation.  Principal features of present court:

a. Purpose need not be actual: Law will be upheld if the means chosen by leg bear a rational relation to any conceivable legitimate legislative purpose (at least if proffered by any representative of the state, and perhaps even if thought of by members of the Court)

b. Means-end link: Sufficient that legislature could have “rationally believed” that there was a link b/w the means and the end.  Leg will be deemed to have been capable of belief so long as it is “debatable” whether link exists.

c. Unpopular Trait: If classification involves an unpopular trait or affiliation, thereby suggesting bias on the part of majority, the Court may subject the statute to a slightly more probing review, even where neither “strict’” no “middle level” scrutiny is appropriate. E.g. mentally restarted (city of cleburne).  = rationality review with teeth.

B. Suspect Classifications:  Minority-Disadvantaging Racial Classifications

1. Suspect Classes generally: 

a. EP jurisprudence is based on the discrimination principle -- classifications based on race, ethnicity, national origin or alienage are presumptively invalid b/c it is very unlikely that there is a legitimate purpose. 



b. Race and national origin is the paradigmatic example.

c. Alienage: Some Court cases appear to make alienage a suspect classification as well, but more recent cases make large exceptions so it ends up getting middle-level scrutiny.



d. Questions to ask:

i. What groups have been so frequently to object of discrimination and prejudice that classifications disfavoring them should be label as "suspect"?

ii. To what extent must discrimination be shown to be "purposeful" before it is outlaw by EPC?

iii. To what extent may the government make "benign" use of suspect classifications? 

2. TEST/ Standard of Review:  

· Did the gov't have a compelling purpose?
· Was the law narrowly tailored , with no less onerous alternatives?
· Ask: Were the means necessary?  i.e. Is there no feasible (race) neutral alternative?

· Large burden on state

· Note: It is not "no alternative" but "no feasible alternative" -- gives gov't room to take cost effectiveness into consideration. 


3. The Intensive scrutiny of disadvantaging racial and ethnic classifications

Strauder v. West Virginia


F: Blacks excluded from juries.


Held: Unconstitutional.

Rational: The purpose of the discrimination was race.  These kinds of laws are not simply an exclusion of one group from society -- they are an assertion of inferiority.

· laws can have social meaning.

· When state asserts racial inferiority in any way, it engenders an attitude and feeds discrimination and prejudice

· Note: this is different view from Plessy, 16 years later, where Court says that separation does not equal a badge of inferiority.

· Plessy denies there is social meaning to race-based separation.

· Plessy says there is a difference b/w social, legal, and political inferiority.

. 

4. Establishing race as a "suspect classification" triggering "the most rigid scrutiny"

Korematsu -- 

F: People of Japanese origin/descent (citizens and non-citizens) were put in concentration camps b/c of a "national emergency." 

Issue: Was it necessary to a weighty and important governmental interest and there was no feasible race-neutral alternative? 

Held: Despite the establishment of the ss std, the classification/discrimination was upheld as constitutional 

· Compelling state interest = dangers of Japan, espionage

· no feasible alternative.

Comment: This case has never been formally overruled, though everyone acknowledges it was wrongly decided.

· Probably would come out differently today, but what remains it that we will defer to military judgments despite judicial review. 

Loving v. Virginia -- Race and marriage

F: State statute forbids interracial marriages.  ("anti-miscegenation laws")

Issue: State argued that the law treats all races "identically" even though they used a racial classification because they applied the law "equally." 

Held: The statute violates equal protection.  The statute contains a racial classification, and the fact that it has "equal application" does not immunize it from ss.

· Leg history shows the statute was enacted to "preserve the racial integrity" of citizens i.e. whites), the statute has only an invidious, discriminatory purpose, and thus has no "legitimate overriding one." 

· Lupu: we didn't need ss for this case, because even under rationality review, the government must have a legitimate purpose; preserving the white race is not legitimate.  Third Reich type argument can't be defended as "in the public interest". 

· In analysis, ask:  

· What is the states purported interest in maintaining white supremacy?

· What interest would the state have in preventing integration of families of different races?

· Compelling gov't interest?

· narrowly tailored?

Palmore v. Sidoti -- Race and child custody 

Facts: White mom married black husband, and state courts transferred custody to white dad b/c daughter would become "vulnerable to peer pressures and suffer social stigmatization".


Held: Violates strict scrutiny.

· The state purpose was real, but the law may not, directly or indirectly, give effet to such private prejudices.

· The BIC was sufficiently compelling, but bowing to private prejudices was not a "necessary" means of accomplishing that goal.

6. The Unconstitutionality of Racial Segregation
· Cases where the law operates not to "disadvantage" the racial minority, but "utilizes" race without explicitly disadvantaging either.

· The "equal application of the law" argument has usually failed here. 

Plessy v. Ferguson

Held: School segregation was did not violate EP because "separate" was "equal".

· The Plessy Court is blind to the social meaning of segregation. They didn't see it as a badge of inferiority.

Harlan's Dissent: "The constitution is colorblind. The Gov't is not permitted to use it." 

· Note: Harlan's dissent is used by anti- affirmative action people now, but his opinion was actually quite racist ("blacks are no threat to us.")

· Plessy leads to American aparteid -- racial separation enforced by law. 

· The cases post-Plessy/pre-Brown challenged separate but equal by showing that the schools were actually quite unequal (not that the doctrine in and of itself is flawed.) 

Brown v. BOE: 

· USSC rejected the "separate but equal" doctrine, at least insofar as public education is concerned.

· Rationale: Even is equal in terms of tangible factors, intangible factors necessarily prevented children who were restricted to all-black schools.

· "generates an black students a feeling of inferiority as to their status in the community and that may affect their hearts and minds in a way unlikely ever to be undone... separate is inherently unequal."

· There is an emphasis in Brown on education, but this is then extended to parks, beaches, buses, etc.

· Brown merely outlaws de jure segregation, not de facto. 

· Most of the controversy was about remedial concerns. 

· History of the 14th Am -- should it matter? 

· Some argue: 14th Am didn't speak to this b/c there was no public education.

· Others argue We are being "cut loose from the Amendment" and now just look to the principle the FFs had in mind.  We must look at facts as they develop in light of these principles.

· Lupu: USSC hasn't made much effort to square the original intent with the current situation. They've just used the vision and run with it -- e.g.,  FFs certainly didn't intend to prevent gender discrimination. 

Bolling w/ Sharpe: Applied Brown rule to federal gov't via the 5th Amendment. 


EPC and Remedies to Segregation:

San Antonio v. Rodriguez: Texas system of school financing (property taxes) held not to violate EPC.  It is a legitimate way of financing schools.

Millikin v. Bradley:  USSC held that Detroit desegregation program cannot involve the suburbs (force them to desegregate) unless the suburbs themselves have violated the Constitution through segregation in the past.  Since they didn't exist at the time --> Detroit could only desegregate through the City.

C.  Suspect Classifications -- Gender Classifications


1. Intro: Bases for expanding "suspect" classification



a. Hard to determine if gender statutes are benign or not.

b. Gender-based scheme is likely to be struck down is based on tradition, stereotypical way of thinking about gender roles rather then a newer one that is intended to combat past discrimination. 

c. TEST: Intermediate Scrutiny -- for both discriminatory and benign statutes: Any gender-based classification must be:

· substantially-related

· to "important governmental" objectives. 

· The government purpose must be the REAL purpose, not ad hoc rationalization.

· Most objectives will be found to be important

· exceptions: administrative convenience, women-only nursing school.

d. But: NEW TEST:  Now Court will not apply intermediate scrutiny in a quite rigorous way, which makes it closer to strict scrutiny than to "mere rationality review." (US v. Virginia, 1996) :

· gender-based scheme must be:

· Exceedingly persuasive justification for the scheme

· and the Court will apply "skeptical scrutiny". 

2. Traditional Deference by Court: 
· Pre-1971, Court treated classification of gender as not meriting special scrutiny, so the highly-deferential mere rationality test was applied.

· Goasaert v. Cleary:  USSC upheld a statute that said no woman may oobtain i license to ten bar unless she is the wife or daughter of the male owner b/c women may cause "moral and social problems" but that oversight by her husband or father will minimize risks.

· Legitimate state objective = preventing social and moral problems.

· Statute is rationally-related.

· The Constitution does not require legislatures to reflect shifting social stds.


3. Heightened scrutiny under a deferential, old equal protection 

· Ask: Is it the role of the USSC to challenge social norms? 

· Not until the 1970's that J's entertain the notion of EP for women --> judicial activism. Is this right? 

Reed v. Reed -- the rationality standard gets ratcheted up a notch

F: Statute preferred men over women as administrators of estates.

H: Violates EP.

· Court purported to apply rationality std, but in rejecting statute, was putting more "bite" into the standard.

· Reed is saying that it understands the world is changing.  It is undoing classifications that were formerly acceptable. 

· Ask: Are gender classifications more similar or different to race classifications? 

Frontiero

· Frontiero, Weinberger, Wengler and Goldfarb all involve spousal benefits where female spouses of recipients are presumed dependents whereas male spouses are presumed to not be dependents.

· = Overbroad generalization (but over-broad is okay under rat'l review -- don't need to look to least-restrictive alternatives)

· Mere rationality std explicitly rejected by the Court.

· Court went to other extreme, holds that "like classifications based upon race, alienage, or national origin" gender is "inherently suspect and subject to ss." 

· Immutable Characteristics as a basis for strict scrutiny:

· Brennan's reasoning is that gender is an "immutable characteristic." Why? b/c

(1) You can't escape the identity -- fixed at birth

(2) Frequently subjected to prejudice.

· Carolene products footnote: says that some groups, because of outsider status, will have difficulty in the political process.  Racial minority status may propel people to permanent outsider status.  If discrete, insular minority against which there is prejudice, you will get slammed in the political process.  So the courts must provide special protection.

· Applying this to women -- how do you justify since they are 1/2 of the population?

· Why aren't stereotypes broken down by familiarity?

· Here we see the normative view of EP vs. the procedural view.

· Brennan gets 4 votes -- the most ever for this proposition. 

Craig v. Boren -- Establishing "Heightened Scrutiny"

F: Successful challenge to an Oklahoma statute which forbade the sale of beer to males under 21, and to females under 18.


I: does this deny EP to males under 18?


H: Yes.

New Standard: The concurring and dissenting opinions viewed the majority as having formulated a third, middle level of scrutiny. "Must be substantially related to an important government interest." 


Application:

· Objective is legitimate (decreasing drunk accidents)

· Means are too tenuous to constitute the "substantial relation" b/w means and ends: 

· Maleness not a proxy. 

· Only sale prohibited (not drinking).

· Poor overall "fit". 

Comment:  Even though the discrimination here is against men --> if you have stereotypes about men, there is a flip side --> a reciprocal stereotype about women. 

· Stereotypes burden symbolically, if not practically.


3. Real Differences or Archaic Generalizations?



a. Use of Archaic Generalizations as "Purpose"

Hypothetical:  Tender Years Presumption

Constitutional under Craig?

· Important Government Interest? Yes --> 

· Fewer custody disputes, administrative convenience

· Biological arg: women are different, carry the child, bond.

· "Substantially-related"?

· Probably not --> archaic generalization and there are gender-neutral alternatives (primary caretaker presumption)

What if they flipped the presumption -- for dad?

· Doesn't reinforce archaic, overbroad stereotypes.

· Like male nursing schools, if the gender-based statute actually goes counter-stereotype, the Court seems to be more deferential to the legislature. 

b. "Actual Purpose" required or is Post Hoc okay?
Michael M. v. Superior Court – Biological Differences


F: Statute makes men but not women liable for statutory rape.


Issue: Does this violate EP for men?


Held: No. 

· Important state interest = protecting against teen pregnancy.

· Punishing man and not woman was "substantially-related" to that end -- only women could become pregnant, so that a criminal sanction against men "equalized" the deterrence on the sexes.  Also, women would be less likely to report violations if they knew they would be prosecuted. 

· *Biological differences*: Benign discrimination may be constitutional if it is necessitated by real differences – i.e. men and women are not similarly situated and this difference in biology is the basis for the discrimination in the law. .  (e.g. biological differences.)

· So the fact that only women may become pregnant led a majority of the Court to declare California’s statutory rape law valid, even though it applied only to male defendants. 

Concurrence, Blackmun: This was not about two teenagers having sex, it is the prosecution using the statute for a rape case b/c they can't make out a case for rape. 

· If most statutory rape cases are like this (which they are -- who else prosecutes?) then does the gender classification even make sense? is it necessary? 


Comment:  Troubling decision b/c:

· This is cleary a post hoc rationalization for the law.

· Teen pregnancy may have been one motivation of the Court, but surely it was driven by more antiquated notions of female purity/chastity, women are the property of their families, etc. 

· Are there gender-neutral alternatives? Yes -- prosecute everyone. 

· But note -- if it is a gender-neutral statute, and there was violence involved, the victim may have some disincentive to report if she thinks she'll be prosecuted.

· Ask: Do the benefits of gender-neutrality (get rid of stereotypes, real equal protection) outweigh costs (low level of reporting; harder to prosecute rapes)

· If yes --> Still must ask -- can the state get the benefit of this legislation when that was not its articulated purpose?

· **Note: this may be changed by VMI, which requires actual purpose of legislation, not post hoc rationalization.

c. Rotsker v. Goldberg: Draft registration only for men does not violate equal protection.  Since only men can serve in combat the draft is to facilitate drafting for combat, the male-only registration scheme was "substantially-related" to the purpose of the statute. 

· Process Approach: If you are process oriented, you will say that the process was fair, women were involved in the decision (groups were split) but everyone voted --> no violation.

· Normative Approach: If you are substance-based, you will insist that the statute is substantially-related to and improper state objective.

· Combat exclusion is based on archaic, overbroad stereotypes. 

d. JEB: no peremptory challenges based on gender b/d (1) they don't further an important state interest, and (2) based on assumption that women jurors will have certain types of attitudes in certain cases. = stereotype

4. Scrutiny of Gender Classifications upon the Modern Court:  Requiring an "Exceedingly Persuasive Justification?"

Mississippi University for Women v. Hogan

F: Nursing school had women-only policy.  Hogan (male) wanted to attend.

Held: the all-women policy violation EP for men.

Comment: Look at:

· The factor of past discrimination -- how long ago? for how long? 

· Compensatory purposes? 

· Note that single-sex education for women has survived -- why?

· Here it does not.

· Possibly b/c nursing is not an area where women were discriminated against. 

United States v. Virginia -- Stereotypical thinking rejected

F:  Va had operated VMI as a men-only institution since 1839; the school's purpose was an is to develop "citizen-soldiers."  VMI was the only single-sex school among Va's 15 public universities.  Va opened a less rigorous program for women. 


Issue: Does this violate EP?

Va's arg: Three aspects of VMI's approach would have to be materially challenged if women were let in


(1) extremely rigorous physical training,


(2) its technique of depriving students of privacy


(3) its "adversative" approach (hazing).

Also tried to argue that VMI's purpose was to further "diversity in educational approaches" b/c there were already 14 co-ed schools.

Held: 7-1, court held that 

(1) Va's policy of excluding women form VMI was a violation of women's EP rights:

· No "overbroad", archaic generalizations can be used to justify the legal, societal, and economic inferiority of women. (e.g. women would like a more cooperative environment, women aren't physically capable). 

· Must be the actual purpose of policy -- not post hoc: diversity in education was not the purpose of VMI in 1839. 

· Estimations of how "most women are" is not appropriate justification.

· VMI can require physical standards and if women can't meet them --> okay to exclude.

(2) the program at the Women's University was not sufficiently comparable to redress the injury. 

· Was not an adequate remedy, because it did not put the victims in a position they would have occupied in the absence of discrimination. 

· Not the same training in military or leadership, not the same quality of faculty, alumni, prestige, reputation. 

· Lupu: What if they did create an adequate alternative?  Would this be okay?

· Lupu: What if they kept VMI all men, but gave UVA law to all women? (as a policy may be equal, but valid under EP).

New Standard?: Majority opinion had stricter tone.  Said sex-based classification would have to undergo "skeptical scrutiny" and would be upheld only if the state demonstrated an "exceedingly persuasive justification" for gender-based gov't action.

Scalia's Dissent: "the Constitution must adhere to tradition."

· Lupu: It is not good enough to say, "We can do it b/c we have always done it."  Must ask: Why did we do it before? Was it okay that we did it before? Why not utilize the gender-neutral alternative? 


5. Benign, Compensatory Use of Gender Classifications.

a. Single-sex public education: 

i. Still heightened scrutiny.

ii. Affect of VMI? --> It is too soon to tell whether the VMI case means that practically all single-sex public education is dead.  It may well be that if a single-sex program is designed for the purpose of remedying past discrimination against women (or curing the particular problems faced by women) it will be easier to sustain, even though the court has not expressly said that it will treat remedial classification less stringently.

b. "Separate But Equal" It is also still unclear whether a state can maintain a pair of single-sex schools, one for men and one for women, on the theory that the two are "sep but equal." 


i. In VMI --> not sufficiently comparable. 

ii. BUT, VMI seems to mean that (1) a pair of single-sex schools can theoretically pass equal protection scrutiny, if the two schools are truly equal; but that (2) it will be very hard, as a practical matter, for the state to show that the two are so substantially equal that the new "exceedingly persuasive justification" standard will be satisfied.

c. Remedial Status: If the Court finds that a gender-based statute represents an attempt to remedy past discrimination against women, both prongs of the intermediate-level test will almost certainly be found to be satisfied.




i. Redress for lower earnings: 

Califano v. Webster: Court upheld higher "average monthly wage" for SSA for women. Found this provision to be strictly remedial, with the purpose of "redressing our scociety's long standing disparate treatment of women" not one of "role-typing" women by casually assuming that they are the "weaker sex" or "are more likely to be child-rearers or dependents."

ii. Remedy must be specific: Remedial statutes must be in a particular narrowly-defined sphere, in which women have previously been disadvantaged.

Missipi v. Hogan: Rejected state's assertion of remedial purpose since this is only justified if members of the sex benefited by the classification "actually suffered a disadvantage related to the classification." Here, field = "nursing" not "education".

· ts: note:  might depend on how broadly/narrowly one defines the field. 

· The "diversity" in education choices justification was rejected as well b/c the choice was given only to women. 

iii. Hypo -- Athletic Teams: Would single-sex athletic teams survive HS?

· DO NOT just argue that "we've always done it." 

· Benign Rationalization:  To let more women play. 

· Based on antiquated notions/stereotypes or "real differences"?

· Non-benign Rationalization: Men don't want to lose/compete with women.

· What about if the school desegrated the teams -- survive scrutiny?

· Neutral rule -- but result = hurts women (less spots)

· And even a neutral rule can have a discriminatory purpose (to get rid of women). -- implications? 

D. Other Classifications Warranting Heightened Scrutiny -- Alienage


1. Intro.



a. Congress has plenary power over aliens; very limited court review. 

i. but note: the plenary power is limited to goods/benefits, not Constitutional rights.



b. What standard to apply?

i. They are "discrete and insular."




ii. politically powerless (can't vote)




iii. history of discrimination.




iv. BUT not immutable characteristic -- can change their status. 

v. Court at least purports to apply strict scrutiny, but much less clear than race and national origin.


**the lack of "immutability" may explain the lower commitment to ss. 


2. The federal government:

a. B/c federal gov't has exclusive responsibility for supervising immigration --> greater deference.

b. Congress: 

Matthews v. Diaz: Court upheld congress's requirement that aliens be both admitted for permanent residence and have resided in the US for 5 years in order to receive Medicare.  The Court stressed Congress' full power over immigration. 

c. Administrative Agency action: The court has grantee greater deference to congress and the President than to administrative agencies

Hampton: regulation issued by the Civil Service Commission barring resident aliens from jobs in the federal Civil Service is struck down, though ban would not necessarily have been invalid if promulgated by President or Congress.


3. Federal Preemption: 

i. Constitution vests fed gov't w/ authority to deal w/ immigration.  

ii. Consequence: When state passes law disadvantaging aliens, the Q = "Is this disadvantaging consistent w/ the fact that the federal gov't has permitted the aliens in question to reside in this country?"

(1) i.e. when Congress restricts aliens it is "doing its job" but when state does it, it is "prejudice."

iii. Example: Dist. Ct held that Prop 187 was preempted by federal law: (1) Congress preempted the entire filed even if not conflicting, (2) Congress's role to develop foreign policy -- this interferes, and (3) these were federal funds -- Congress decided to give them and could limit them itself , but CA can't (one part upheld by 108 was on program that was entirely state-funded.)


4. Strict Scrutiny Applied: Since early 70s, Court began to treat aliens as suspect.



a. Can't deny welfare benefits to aliens. Graham v. Richardson.



b. Can't prevent aliens from practicing law. In re Griffiths. 



c. Can't deny jobs in civil service. Sugarman. 

5. BUT -- Public Function Exception:

 Sugarman: State may not bar aliens from holding positions in the civil service.

i. BUT -- dicta has nearly swallowed the rule:  Court said that "a state could prevent aliens from holding elective office, legislative and judicial positions, and even important non-elective positions in any branches of the government."

ii. Rationale:  

· these functions "go to the heart of representative government."

· loyalty concerns. 

iii. Ambach: NY law upheld prohibiting aliens as public school teachers. 

iv. Law enforcement positions. 

E. Other Classifications Warranting Heightened Scrutiny -- Mental Retardation
1. The USSC has refused to treat mental retardation as a quasi-suspect classification.


City of Cleburne v. Cleburne Living Center (1985)


Facts: Town denied permit for home for mentally retarded.  District Ct applied HS.

Held: USSC refused to treat mental retardation as quasi-suspect class.

Rationale:  The Court advanced 4 reasons for why HS is not appropriate:


(1) Judicial second-guessing inappropriate.

· Note: When you apply ss ( shifts power from leg to judges.  White says that is inappropriate here b/c leg’s do a fine jb. 


(2) No antipathy by lawmakers generally. 


(3) Not politically powerless.


(4) Implications for other groups. 

Application of Rule:  Ordinance is struck down as violation of EP. 

· “Rational Relation with Bite”: Ct applied only “mere rationality” std, but the gov’t classification was struck down.  The court appeared to be applying the test with more rigor than in the past. 

· Court looks at the actual intention of the city – normally the court will NOT do this w/ rationality review. 

· USSC offers theory of suspect classification: “When a statute classifies by race, alienage, or national origin, these factors are so seldom relevant. . . that they are deemed to reflect prejudice and antipathy.”

· Point: We should not treat all people the same; we can treat flexibly depending on the state’s interests. 

· If people are similarly situation ( similarly treated.  Maybe we can legislate in light of that difference. (education, living standards). 

Comment:  

· Understand the relation b/w EPC and Anti-Discrimination Legislation: Leg tends to be broader, includes age and sexuality. 

· Court strikes down the leg b/c the City can’t validate irrational fears of the people, only rational ones. (Like Palmore v. Sidoti: just b/c neighbors won’t like, Court can’t enforce it.)

· This ordinance would have been okay if it applied to all group houses.  Court seems to say, “for certain types of land use, if city discriminates b/c people are ‘different’, not b/c they present a high risk of behavior (felons), we will take a close look.” 

Age = Good example of where legislation and the Constitution diverges.



a. No strict scrutiny.

b. Congress can prevent age discrimination under the ICC, but not under the 14th Amendemnt.


Wealth/Poverty: No strict scrutiny.

F. Other Classifications Warranting Heightened Scrutiny – Sexual Orientation

1. What about gays persuades us that they should be a quasi-suspect class?


a. Mutable characteristic?


i. maybe



ii. if not ( alienage tells us this is not dispositive for HS.


b. Hostility: Group toward which there is hostility?

c. Process 

i. Can we rely on the legislature to be fair-minded and trustworthy (like in Cleburne)? ( no.

ii. Some argue gays are a politically powerful class so no EP violation.

d. Prejudice and Antipathy: If you take the view that they are the keystone of EP ( strong argument for suspect class. 


i. Scalia disagrees.

 
e. Visibility and suspect classification: does visibility of the trait matter? 



i. Affects likelihood of discrimination – more visible, more discrim.

ii. BUT – visibility and process ( the more invisible, the more likely one can hide sexual orientation, stereotypes will not break down, and the legislature will not protect you.

Romer v. Evans: Court struck down a Colorado constitutional amendment that would have prevented the state or any of its cities from giving certain protections to gays or lesbians.  

Standard of Rev: The Court found that the measure flunked “mere rationality” review on two separate grounds: 

(1) there was no legitimate state interest in fact being served, and 

(2) the means chosen by the state were not rationally related to the (possibly legitimate) interest that the state asserted. 

· Court never reached the question of suspect classification. 

· BUT: Lupu says this is not mere rationality review; rather -- rationality review with bite - like Cleburne.


Scalia Dissent: Takes notion of discrete and insular minority and flips on its head.

· Gays are wealthier, more affluent, concentrated in areas of media and culture, they are a “single issue” group ( political power beyond their numbers, so the Court doesn’t need to protect them. 

· Do we measure suspiciousness by political success? 

· Is it about who is in control? (may not be suspicious in SF if City Council passes an ordinance). 

· Note: Dangerous to base classification on this – in some areas of the country blacks have political power but we don’t want to take away suspect classification b/c of this. 


Comments:

· Ask: Is this like Reed (Court heading down a path toward HS) and eventually there will be a Craig v. Boren for sexuality? 

· Court is hesitant to make it a suspect class b/c that would open the floodgates of legislation (gay marriage, don’t ask/don’t tell).  We’re not ready for that. 

· The Court applies the Cleburne “rationality with bite”: “We won’t apply ss, but we are suspicious.  The law is so broad that there is no way it was motivated by rational basis – had to be b/c of hostile prejudice.” 

Q: Implications of Romer on don’t-ask/don’t tell?

· Rational basis beyond hostility? Maybe ( “unit cohesion, forced proximity, physical intimacy”

· But: Is this just Palmore and Cleburne? I.e. there is private prejudice and the gov’t is validating it in order to not cause problems.

· Note: you need to have a rational basis AND it can’t be based on private prejudice. 

· We have a legacy of Constitutional deference to the military (Const. is underenforced there – or ignored)

Q: Implication of Romer on gay marriage? 
· Hawaii Sup Ct said its like Loving v. Va (but the state then amended the state const, lead to the Defense in Marriage act).

· Vermont: “common benefit” – Vermont court said (1) either legalize gay marriage, or (2) provide equal material benefits to gay partners. 

G. The Purpose-Impact Distinction

· Problems of Proof

· Problems of Remedy

1. Yick Wo: SF law required permit to operate laundry mat “to make sure they’re safe from risk of fire.”  City grants permits only to Whites.  No permits to 200 Chinese-American applicants. Yick Wo operates laundrymat anyway, gets arrested, sues and wins.

Held: In its application it is a discriminatory race classification (even though its neutral on its face.)

Comment:  This is similar to

· Men get pulled over for DUIs but women don’t.

· Driving While Black. 

· All have: Problems of proof, and problems of remedy. 

· E.g. peremptory challenges: hard to stop b/c you don’t give reason. 

2. What if you have a discriminatory motive but a neutral action?

a. Hypo: Schools that get rid of all school clubs b/c if they have any, they must allow all (includes gay and lesbian.)

· Discriminatory motive?

· True that everyone is harmed, not just gays and lesbians, BUT – impact may be on the chilling effect it has on litigation (why bring suit if it will just result in school getting rid of clubs? – see below)

b. Palmer v. Thompson:

F: Mississippi told city they would have to desegregate their pools, so the city closed them. 

H: USSC rejected the argument that it was unconstitutional to close the pool b/c the motive is not determinative if the action is okay.

· Jackson says, “Discriminatory motive alone is not a violation of EPC.”

· Lupu: Disagrees.  This case was decided wrongly because:

(1) Motive should be enough, and

(2) There was a discriminatory impact because it weighs on others’ decisions of whether to sue or not.  If you know that – even if you win, the facility will close and the neighbors will hate you ( the suit won’t be brought.


NOW ( the flip-side of this: 

3. Is the Disparate Impact of the law enough, or must there be a discriminatory purpose? 

· If you need discriminatory purpose – how do you prove it once you’ve shown impact? 

a. General Rule:

i. Easy case:  If a statute is discriminatory on its face, no showing of discriminatory purpose will be shown, AND

ii. Easy case: if adminstrators apply law in such a way that it disadvantages a suspect class, no addition showing of legislative or administrative motive will be necessary.  

iii. BUT – Hard case: If a neutral law is applied in a neutral manner but it has a disparate impact. ( much harder to prove discriminatory purpose.

(1) There is no general rule that describes exactly how one demonstrates an intent to discriminate on the part of the legislature. 

b. De jure v. de facto discrimination:



i. de jure: a discriminatory purpose is found to exist.

ii. de facto: law does not result form discrim purpose, but result is discrimination.

c. Title 7: 

i. Disparate Treatment Violations:  If gov’t treats one groups differently, the burden is on the gov’t to prove that the discrimination is a bona fide occupational qualification. (e.g. only women can be hired as wet-nursen)

ii. Disparate Impact Violations: 90% of Police force is men b/c of a requirement that says you must be over 5’8”.  ER can defend if:

(1) it is “necessary to the business” (e.g. it predicts performance on job), and

(2) ER couldn’t satisfy the concern with less disparate impact method.

· Under Title 7 ( Burden is on ER. 

· Must show connection b/w feature and ability to get job done. 

· Under Title 7 ( No proof of ill-will on part of ER is necessary. 

d. Washington v. Davis:  Is a discriminatory purpose neccesary or is impact enough? Should the impact-driven model be read into the Constitution? 

Facts:  Unsuccessful black applicants for police positions brought suit.  They had failed written test of verbal ability and reading comprehenison, which blacks failed four times as frequently as whites.  Note: DC was not covered by Title 7 at the time. 

Issue: Plaintiffs claimed that this differential impact made the hiring process violative of EP even though those who composed the test had no intent to discriminate against blacks. (P’s produced evidence suggesting that performance did not correlate w/ job performance.)

Held: Racial discrimination violative of EPC exists only where it is a product of a discriminatory purpose. 

· While impact is a FACTOR in ascertaining intent, it cannot by itself by sufficient to prove discriminatory intent. 

· Here, other factors, including DC PO dept’s attempt to recruit blacks, negated intent.

Rationale: If no intent necessary, a whole range of laws – tax, welfare, public service, and licensing statute that may e more burdensome to the poor and to the average black than to the more affluent white may be invalidates. (e.g. bridge tolls, sales tax, minimum wage laws.) 

Comment:  Is this correct? Should the government be required to choose the policy/test with the least discrimination impact? 

· Or does every neutral policy have SOME disparate impact on someone? 

·  If this case had come out differently ( many, many laws neutral on their face would be subject to ss and would be stricken.
e. Limits to the Impact-driven theory:


i. Leave it to the legislatures to be aware.

ii. When the government itself is responsible for disparate treatments, the gov’t must justify it.


(1) but note: burden of proof is on challenger ( tough to prove. 

f. Problems of Proof -- example: Mental Health Center employs marriage counselors.  Adopts policy: you had to either (1) be married, or (2) have been married. 

i. Result = disparate impact
ii. Suit by single, heterosexual men?
(1) No quasi-suspect class ( Rat’l Review ( presumption of constitutionality
iii. Suit by gay men?
(1) Disparate Impact based on sexual orientation
· Not suspect, but more than rat’l review (Romer)
(2) Discriminatory Purpose? ( To exclude gays.
(3) Problems of Proof: 
· It is not enough to show that there are no gay counselors.
· Feeney: Court held that employer preference for veterans is not an EP violation even though it has a disparate impact on women. Court said to violate EPC, the statute had to be enacted because of the discrim purpose, not in spite of (b/c the ER knew it would negatively affect women.).
· What must the Gay Challenger prove? (
· Ill-will and spite, or
· Merely that he wanted to keep gays off the staff?
Olech v. Village of Willowbrook: 

· Circuit Court (Posner) held that absent suspect classification (in which case illl-will is not necessary) there is a deprivation of EPC is a citizen is deprived based on ill-will, spite, or hatred. 

· BUT USSC pushed out the ill-will language (picked up by concurrence).  Rather, USSC held that the application of the ordinance was irrational and arbitrary.  

· “The question is not what motivated the distinction, but rather, what grounds justified the distinction.”

· Hence, local ordinances only violate EPC if the locality could not justify their own law, explain the differential treatment.

Comment:  Government does not have respondiat superior for discrimination of their EEs. If Gov’t EE discriminates and violates Constitution, it is private discrim and he is personally liable, unless it is backed by gov’t policy. 

· It is important to understand the immunity std to understand the significance of Willowbrook. 

Hunter v. Underwood: If there were two purposes that motivated the legislature, the presence of the non-discrim motive will not immunize the statute from strict scrutiny.  It need not be the sole motive. 

· Plaintiff only needs to show that intent was a “motivating” or “substantial” factor in the leg’s enactment of a decision. 
Arlington Heights
· Note, Once D shows it was a discriminatory purpose ( not automatically invalidated.  Rather, only result is that the burden then shifts to D to show that the statute would have been passed anyway.
· Life a “but for” cause of the enacting.
· Problem with this is if the statute is struck down, the gov’t can reenact it but this time for valid reasons. 
So ( gay challenger could, to prove:

· Show it was a departure from past policy.
· Look to statements of the enacters. 
Point: Context matter to show discriminatory motivation.

· When impact is extreme and reasons are grossly implausibe/disparage ( easy to show discrimination. 

· When impact is not extreme or is extreme but can be explained by a variety of factors ( harder to prove. 

g. Statistical Evidence and Proof of Intent:

Rogers v. Lodge – If statute is enacted for race-neutral purposes but maintained for discriminatory purposes?
F: Black voters attacked an at-large voting scheme; argued that use of this arrangement was intended to dilute the black vote.

Held: Proof of discriminatory purpose, not just effect, was needed.  But, noting that no black had even been elected to the Board of Commissions (despite 54% of county and 38% of voters) Court held that requisite proof of discriminatory purpose had been made; the fact that no black had been elected was “important evidence of purposeful exclusion).

· Although the statute wasn’t enacted for discrim purposes (b/c blacks couldn’t vote when block voting was established), it was maintained for that purpose.

Comment:  

· Context matters ( if this case arose in California, somewhere less suspect, it might have come out differently.

· Although 50% of the population was black, this is not enough of an answer, b/c this case is not just about present discrimination, it is about past discrimination and remedying past wrongs. 

h. 2 points raised by Rogers:

i. Implication of discrimination and group rights:  has nothing to do with indiv rights (b/c the indivs could vote)

ii. Carolene Products: Here we see paragraph 2 “Voice, vote, political impact” meeting paragraph 3 “discrete and insular minority.”

iii. Racial gerrymandering: Should be strictly scrutinized (even if blacks want it). Shaw v. Reno.

H. Benign Discrimination -- Affirmative Action


1. What level of review should we use for benign classification?


Hypo 1 in class -- benign classification for adoption. 

· What level of review?

· Is the use of race alone enough of must it be race in a prejudicial context?

· Ask: Is the scheme likely to be segregative or integrative?  

· If segragative --> more likely to violate EP. 

If Minimum Rationality: 

· Legitimate purpose = BIC ==>  Would survive rationality review.

If Strict Scrutiny: 

· Compelling gov't purpose? yes --> BIC

· Narrowly tailored?  This is the big question.

· Are there race-neutral alternatives? 

Hypo 2 in class -- benign school segregation (all black charter schools)

· Since the purpose isn't a white-centric-inferiority thing, does it matter?

· Does it matter who seeks the racial arrangement and who is in power?

2. Standard of Review = Strict Scrutiny (established in Croson).

3. Education


a. BLL:



i. General Rule:  Any race-based admissions will be subject to ss.



ii. “Race as one factor among many” plans (e.g. Harvard)




(1) SS probably required even here. 


(2) Adarand: “All racial classifications, imposed by whatever fed, state, or local gov’t actor, must be analyzed by reviewing court under ss.”

iii. Two possible objectives: The only plausible “compelling objectives” that could support such as “race as one factor” plans are remedying past discrimination and ahieving diversity.




(1) Remedying past discrimination:

· If the university has discriminated in the past, redressing can be compelling interest.  Bu the Univ will have to show that the effects of that discrimination persist.

· Furthermore, the Univ will have to how that treating race as a factor in admission was “narrowly tailroed” to redressing the discrim.  I.e. that the problem can’t be solved in any other race-neutral way. 

· Since school can probably “reach out” to minority communities, the school would have to show that this has not worked.

(2) Pursuit of Diversity:

· Probably not compelling goal:  present USSC seems unlikely to accept this (this was key point of Powell’s swing vote in Bakke).

· Croson emphasized “only for remedial purposes” because race-based classifications carry a “stigmatic harm” even if benign.  

· Probably not narrowly tailored – can “reach out”. 

Regents of California v. Bakke.

F: UC Davis med program had quotas for black students.

Held: No majority, but held unconstitutional.

· Title 6 (funded by fed gov’t) is coextensive with EP:  Important b/c this means Bakke applies to private universities as well as public. (But note: not the same for Title 7 – private entities not funded by federal government.)

Comment: 

· Note that Bakke only got one vote.  Nevertheless, controlled for 11 years. 

· Note the flaws in White’s analysis of why ss for the classification:

(1) Carolene products:  Whites are not a discrete and insular minority

(2) No prejudice and antipathy against whites.

(3) Whites have access to the ballots. 

· White cheats by saying, “We will look at these factors for new classes, but race is already settled.” 

Powell:  His view on Remediation (2) is still the majority view.  It is questionable as to whether his view on Diversity (4) is still the majority.

· Believed that any racial or ethnic classification should be subject to ss.  Whit males are not “discrete or insular” but it doesn’t matter.

· Rationale:

· Other minorities are afforded ss, and many whites were subject to discrimination too.  Thus, any classification should be given ss, b/c this would have the effect of guaranteeing EP for individuals instead of groups.

· He said under ss, the possible “compelling interests” were:

(1) the need to reduce historic shortage of minority doctors ( rejects.

(2) Remedy: the need to remedy past discrimination ( rejects b/c can only use aff-ac for this IS there are explicit findings by the Legislature, the Courts, or the Administration of specific past constitutional or statutory violations.

· UC Davis could not show this. 
· This is just Powell speaking, but this idea gets added to over time. 
· What kind of findings are necessary? Who must have discriminated? ( not just “society” – must be your discrimination; not someone else’s. 
· Problem = there will always be an inter-generational transfer, so there will be a mis-match in aff-ac b/w who is burdened and who benefits. 
(3) the need to increase minority doctors in underserved communities ( rejects.

(4)** Diversity: the need to obtain educational benefits that flow from an ethnically diverse student body is constitutionally-permissible goal.  In this race could be considered as *one factor*, not quotas. 

· Powell agreed with the goal but disagreed with the means (quotas)

· 5th Cir has subsequently said: Diversity is not compelling (cert denied)

· Ask: How important is diversity in a student body? 

Brennan: argues for intermediate review. 

Application: 

· Compelling state interest:  Diversity in education compelling.

· Narrowly tailored: If remediation is the goal, it must be narrowly tailored to that goal.

· Hence, if the goal is to remedy past discrimination, then you have to have a race-based remedy (no other way). 

· If you buy the narrow-tailoring argument ( the mis-match of burden and benefits is a problem. 

· But it is the narrow tailoring that becomes a problem in Adarand and Croson. 

Hopwood v. Texas

4. Benign Uses of Raction Criteria in Employment, Contrating, and Licensing Programs Since the 1980s:


a. Employment:

Wygant v. Jackson Board of Educcation – Employment discrimination.

· Public school teachers ( had to lay off some and the teachers union agreed that rather than the traditional “last-hired, first-fired” policy, they would do “last-fired UNLESS it affects percentages of whites to minorities (want to ratio to stay the same). 

· Rationale:  State argues this is “race/role-modeling” which should be at least as compelling as “diversity.” (Lupu agrees)


· Court (Powell) rejects – why the distinction from Bakke by Powell?

· Perhaps he sees firing as more discriminatory than not admitting (Lupu disagrees).

b. Contracting and licensing programs.

Fullivlove: Court upholds Congress’s minority set-aside.  Burger says this is different than Bakke b/c

(1) It is decided by Congress who has specific constitutional authority to uphold the 14th Amendment.

(2) Although Congress didn’t compile a record of past discrimination, it still had abundant historical basis to conclude that there was past discrim in contracts with minority businesses.

Dissent: All race-based discrim, even “benign” is invidious.

· The statute is sloppy, not narrowly-tailored. (Group includes all “spanish speakers.”)

Comment: 

· Fullilove uphold set-asides for Contracts.  As a result, through the 80’s there was a growth in federal set-aside programs.  Generated incentives for minorities to start their own firms. 

· Lupu: perhaps this lead to a new generation of minority-owned firms and now aff-action is being phased out b/c of its success – not needed as much any more.

City of Richmon v JA Croson

F: Richmond, Va city counsel notices than low percentage of city construction contracts go to blacks.  City counsel infers that discrimination occurred and said 30% of all projects must go to minority-owned firms.

Held: Race-based classifications must be subject to ss (= the first case to say this).

· Distinguishable from Fullilove b/c this in City Council, not Congress. 

· > 50% of Richmond was black. 

· Note: This must give Carolene Products fans pause ( Carolene FN idea is for a racial “minority” – what happens when the “minority” becomes a “majority”? 

· E.g. California is about to become a state w/ no racial majority ( what implications will this have? 

(1) Compelling interest? City would have compelling interest if the purpose was to remedy past discrimination. 

· City has to identify the discrimination; here, Richmond has no evidence of past discrim.  The small percentage was not sufficient evidence b/c “the relevant statistical pool for purposes of demonstrating discriminatory exclusion must be the number of minorities qualified to undertake the particular task.” 

· Richmond could (1) try non-race based options first, and if that doesn’t work (2) then court may be more likely to allow. 

Metro Broadcasting v. FCC

Held: J. Brennan finally wins HS for benign discrimination

BUT: This view lasts only 5 years.

Adarand Constrcutors v. Pena

USSC overturned prior law and announced that strict scrutiny must apply to race-based affirmative action schemes imposed by Congress.

Facts: Adarand was white-owned construction firm that had bid for subK. P was lowest bid, but general K took bid from minority-owned firm that qualified under fed regs as a “Disadvantaged Business Enterprise”.  Ker was not reuqired to award the subK to minority, but it received financial incentive (10% of amount of subK) for doing so.

Held: Congressionally-authorized race-conscious aff-ac programs must be subject to strict scrutiny.  So – Croson applies to congressional statutes the same as city council and state gov’ts.

Rationale: 

(1) Congruence b/w 14th and 5th am, 

(2) skepticism of all racial classifications and 

(3) Consistency of treatment regardless of race or the burdened or benfited group.

· All three principles derive from the basic principle that 5th and 14th . . . protect persons, not groups. 

· But O’Connor noted that strict scrutiny is not necessarily fatal.

·   
If the government is responding to the lingering effects of racial discrimination against minority groups AND do so in a “narrowly tailored way” even race-conscious methods may survive. 

·     New Test? O’Connor suggested on remand the Court consider whether
(1) Compelling interest being served, and

(2) Whether there was an equally-effective race-neutral means, and

(3) whether the remedy was appropriately short-lived so as not to “last longer than the discriminatory effects it is designed to eliminate.”

Comment: Court didn’t address this exact program, but every gov’t EE understood Adarand to say: “Move away from set-asides to price preferences.”

Effect of Adarand:

· Federalizes Croson

· Compelling state interest and narrowly-tailored means

· Applies to non set-asides contexts (applies equally to educational admissions, employment, and any other domain.) 

Questions:

(1) Is a 10% price preference any different than minority set-aside?  Every gov’t agency atty thinks that if scrutinized under Adarand ( would be struck down.

(2) Why hasn’t it happened?  Every lowest bidder who is bitter about losing the K has settled and doesn’t sue.

Scalia Concurrence: throughout cases:  He is the outlier, hostile to Affirmative Action.

· Originalism:  We should try to follow the intent of the founders.  The 14th Am prohibits race-classificati except for extreme cases (e.g. race riots).

· Race classifications, no matter who they benefit, tend to reinforce racialized thinking ( will be tied up in prejudice and will reinforce it.

· This differs from prior theories:  

· Carolene FN: Concerned with role of prejudice in decision-making process.

· Strauder said it was not that all classifications, in and of themselves, are problematic – it is the badge of inferiority/2nd class citizen. 

· Scalia is not concerned with this:  His view would not open up the 14th Amendment to new groups.  

I. Fundamental Interests and Equal Protection

1. Intro:  EP is about the “who” and SDP is about the “what.”  “Fundamental Interests” was Justice Stevens attempt to bring them together.  He was largely unsuccessful.

2. If the classification burdens a “fundamental right” or “fundamental interest” ( will be strictly scrutinized.



a. Meaning of “fundamental”—two general classes:

i. Rights which are independently and explicitly guaranteed by some other constitutional provision, and

ii. Rights which are not independently given by Const, but are felt to be both important and implicitly granted by the Constitution.

3. Right to vote:  Once a state makes an office elected, there is a right to equal participation.



a. Can limit based on age and residence.

b. Cannot limit based on property ownership or race.  All must be narrowly-tailored.

4. Right to Criminal Appeals:  Once state makes apeal available, state must provide attorneys, etc, b/c if state is going to make it available, we don’t want to exclude anyone.

5. Right to Education? ( NO ( USSC refused to recognize education as a “fundamental interest.”

San Antonio School District v. Rodriguez:  USSC says “Not our job to decide what’s important and call if “fundamental” and subject it to strict scrutiny.

· P argues that if state makes education available, cannot let district wealth be a determinative factor of quality of education.

· Ct rejects and distinguishes voting and criminal appeals:  education is constitutionally gratuitous.  Its nice that state provides it, but not constitutionally necessary.  Ct refuses to constitutionalize all the distribution programs. 

6. Right to Travel: 



a. Shapiro v. Thompson:

Rule: American is free to travel from state to state; not given by any explicit provision in Const, but when a state treats newly-arrived citizens significantly less-favorable than those who have lived in the state longer, strict equal protection scrutiny may be triggered. 

Held: Court invalidated the denial by two states and DC of welfare benefits to residents who had not resided in the jurisdiction for at least a year.

Rationale: Impairing this fundamental interest.

· The interest is of extreme importance (welfare aid = “the very means to subsist”/ “the necessities of life”). 

· Strict scrutiny: No compelling state interest.

Comment:

· No explicit provision in the Constitution, but all these cases have a theme of a right to create a new home.

b. Deterrant/Penalties

i. Medical Benefits: 

Maricopa County:  Medical BenefitsEven a mere “penalty” on travel can trigger ss, even if not an actual deterrent.

Held: USSC Struck down requirement o one year residence as a condition for none-emergency medical care.  Even though the requirement was not a significant deterrent, the denial was a “penalty” on the right to migrate.



ii. University Tuition: 



Starns v. Malkerson: Lower tuition rates do not trigger ss ( less important.

· Hard to show intent to stay w/ university.



iii. Divorce:



Sosna: USSC upheld one-year res req for divorce.

· Compelling state interest: no one wants to be a divorce mill.

· Less severe hardship than medical benefits or welfare.

· Hard to show intent to stay. 

iv. Public Welfare:

Saenz v. Roe (1999): USSC struck down California residency requirement limiting the maximum welfare benefits for newly arrived residency.

Rationale:

· Is a penalty on right to migrate.

· Doesn’t matter whether they were actually deterred. 

· Plus, state can ascertain residency (unlike divorce and tuition).

· But note: Court will only provide protection for Welfare when it conflicts with another Const’l right (here, to travel) – NOT a right in a vacuum. 

IV. THE RIGHT TO BEAR ARMS

A. Text of Amendment: “A well-regulated Militia being necessary to the security of a free state, the right of the people to keep and bear arms shall not be infringed. 

1. The big interpretative problem with the 2nd Amendment is the relationship b/w the preamble and the declaration of right.

a. Is 2nd Am meant to protect only states’ rights and not have the fed gov’t interfere, or

b. Is it an individual right – about self-protection against others and against the gov’t. 

B.  The Purpose of the amendment and the implications:  

1. 2nd Am: Has purpose in the text.  The question is ( 

Is the right limited to this purpose and, if so, how do we understand what that right is?

2. Why was the preamble included? 

a. Other areas of Constitution mention militia. (Art. 1, §8 – to raise and support armies, but no appropriation for more than 2 years, §8 maintain a navy, §8 – make rules to provide for organizing militia, §10 – no state shall keep a standing army.)

b. Since we were not going to have national standing army, it was assumed that states would have Militias (able-bodied white men) who could, on relatively short notice, get together and be called into service on behalf of the U.S. 

i. hence the core of the armed forces to defend the U.S. layed with “the people” – the “Militia.”  Framers didn’t trust the federal gov’t and wanted to discourage it from having a standing army.

3. What about the argument that the purpose is gone? ( “We have a national standing army. The states have national guard units over which the fed gov’t has some control.  But, states do not call all men together in times of collective security needs.  We have professional policing, nat’l troops, b/c we have turned collective security over to them, so the 2nd Am is an anachronism – don’t need Militia.

a. Argument against “the purpose is gone”: but the original point/the precaution reflected in the Constitution was a desire to keep weapons dispersed, not in the hands of only the government.

(1) If the historical purpose is to ensure security against not only foreigners, but our own gov’t ( purpose is not gone.

(2) Maybe this is a youthful democracy argument ( now we have confidence.


(3) Do we trust the police? Or are we suspicious of them and we need to be armed to protect ourselves? 

(4) Or do we need arms to protect ourselves from private harm?


2. Do either Amendments speak to licensing?

a.1st Am: Press licensing ( was the evil identified.  1st Am protected against this. If gov’t can regulate media (it can – FCC) can it restrict certain types of media more (e.g. more control over TV than radio?)



b. 2nd Am: If gov’t can restrict weapons – are there distinctions b/w weapons? 

3. If there are 2nd Am rights, what standards of review govern presumption of infringement? ( Strict scrutiny. 



a. Is it a question of the weight of the government interest?

b. Is it a question about fit of means/ends? ( must be narrowly-tailored if you regulate/prohibit.



c. Is it a question of “undue burden”? No ( doesn’t fit right to bear arms.

C. Textual/Historical Analysis/ Scope of the Amendment: 

1. Who was the right – who is “the people? 

a. Originalism: If it’s the people who founded the US ( “the people” is white male property owners. 

i. We see this looking at early statutes.




ii. Dred Scott: “people” = “europeans.”

b. Post-14th Am: the notion of “people” changes – becomes “all persons born or naturalized.”

i. Prof Cotrol: Whatever the original meaning of the 2nd Am, the 14th Am gave African-Americans the right to protect their safety.

2. What is the right?



a. to keep: where – museum? Home? 



b. to bear: can you carry it? Use it when appropriate? 


3. What do the people have a right to keep/bear? 



a. “arms”: what kind?  Limited to firearms or expanded to all weapons?



b. If “the people” expands with constitutional change ( shouldn’t arms too?

4. How protected by the Constitution – “shall not be infringed”?




a. “Shall not be infringed”: prohibited? Abridged? Violated? 


5. Purpose of the right – relevance of the preamble? 

D. Cases

Miller v. California 

F: Miller had a sawed-off shotgun.  He argued that he had a 2nd Am right to possess it.

Held: No you don’t.  A sawed-off shotgun is not the type used by the Militia. (Court doesn’t really explain why – just says it wouldn’t make the militia effective.)

Comment:  

· The broadest reading of Miller regarding individual rights is that the Amendment protects the right of individuals to have arms that could reasonably be used in the Militia. (But this is not the conventional view of Miller).

· Under this line of reasoning, handguns would be okay b/c they are useful to the Militia. 

· The narrower view of Miller is that by the 2nd Am, citizens may be obligated to carry arms.  Hence, it’s a states’ rights argument.  The Federal Gov’t can interfere with a state law judgment that citizens should have arms. 

· This narrow view is what scholars and Emerson are questioning – it is up for grabs. 

US v. Emerson – (ts: look over, enter notes)

F: Emerson is subject to a restraining order by his wife.  Texas law says if you are, then you can’t have a gun.  The problem is that obtaining a restraining order is a very routine matter – not very probative. 

· This case pushes toward the individual right argument. Says “the people” are individuals; not states. (Note: this is not the only account and the text indicates otherwise.)

· Note: If 2nd Am is a fundamental right:

· Compelling gov’t interest? Yes ( protecting people in danger.

· But – narrowly-tailored? Probably not ( no great proof of danger, no findings made, TROs easy to get.

· Point: A broader rule protects against more violence but is a greater intrusion on peoples’ rights.  And if it is a fundamental right ( MUST be narrowly-tailored.

Comment
· This Court picked up the Levinsion, The Embarrassing Second Amendment argument and took it very seriously.

· Right or wrong, it is a plausible conclusion. Being briefed in the 5th Circuit. 

E. Other possible analyses of why there is a right to bear arms:

1. 9th Amendment + right to privacy ( gives us right to at least keep guns in the home?

a. If you argue 9th Am is about those not in Ams 1-8, then that doesn’t make sense b/c it is mentioned.

2. Would a ban on guns intrude upon “traditional liberties” – it has been part of our entire history.

3. Roe/Griswold: Is it about shaping the way you are in the world, your destiny, personal autonomy.

F. Assuming there is a right to bear arms ( implications? 


1. What right?



a. what weapons?




i. only those reasonably necessary to protect persons/property?

ii. or – if to protect you against oppressive governments ( then extends to all weapons the gov’t has.  But it can’t be right that an individual has nuclear weapons.


2. Who? 



a. federal regulations say




i.  no selling to people under 21.




ii.  no possession by:

· Felons

· Fugitives

· Mentally defective

· Illegal aliens

· People who have been dishonorably discharged.

· People subject to restraining orders.

· Misdeameanor involving domestic violence.

b. Are such regulations constitutional, assuming a 2nd Am right?

(1) We deny felons the right to vote, but there is no constitutional right to vote (only the right to not be discriminated against in voting).

· Is the problem just that its overbroad? (should be more narrowly-tailored, e.g. only violent felons, not one-time pot sellers).

3. Licensing/safety regs? 



a. In some states, you must show you are not in a prohibited category.



b. In other states, you must show (a) and (b) your personal need for a weapon.

· Do these schemes violate the 2nd Am? 

c. What about child-proof locks, smart-guns? 


i. What if they cost more?  Is that “infringing”?

ii. Is it a question of if it is an “undue burden”? a “substantial burden”? (Like Roe? – regs that unduly burden the right are unconstitutional.)

d. Point:  If you take the right to bear arms seriously, the implications for regulations are serious.

G. The states – is the 2nd Am incorporated? 

1. How would the right to bear arms devolve onto the states (i.e. can an individual object if the state limits his right to bear arms or is this only a right against the federal gov’t?)


a. Incorporation of BORs?



i. What standard ?




(1) Not Duncan ( its about criminal justice.

(2) Palco? ( “if implicit in ordered liberty” – is gun ownership implicit in ordered liberty?  Maybe.


b. If not ( 

i. Right of Privacy (SDP)




ii. Traditional Rights.

c. Privileges and Immunities Clause:

i.  Slaughterhouse ( the “bundle of rights of US citizenship”, i.e. rights arising b/w citizen and the US Gov’t, are incorporated and apply to the states.  

i. Lupu: If the right to bear arms is seen as a right arising out of the relationship b/w the Individual and the Fed Gov’t ( pretty strong argument that the P&I clause of US citizenship bears on the right to bear arms.


2. If the right is a state right, Incorporating via DPC doesn't make sense. 

3. If broader view of Miller (indiv right) --> Incorporation makes sense -- much easier move.  



a. Idea that there is an individual right makes sense.

b. Cong passes 14th Am --> fed gov't suspicious of how states will treat citizens.  Passes 14th am w/ intention of certain rights to protect the individual from the state -- includes 2nd Am so citizens could protect themselves.

H. What is a "well-regulated militia"? -- 3 possibilities:

1. "well regulated militia" means "well-controlled by state":  

a. supports limited states right view. 

2. "well regulated militia" means "sufficiently armed" 

a. supports broader individual rights view. 


3. "well regulated militia" means  "only peaceable citizens"



a. supports idea that some people can't bear arms (e.g. felons).

b. But see paradox:  If purpose is to facilitate revolution against tyrannical gov't -- gov't won't arm dangerous people.  So that wouldn't make sense IF that was the purpose. 

V. FREEDOM OF EXPRESSION

A  First Am: “Congress shall make no law. . . abridging the freedom of speech or the press; or the right of people peaceable to assemble, and to petition the Government for a redress of grievances.”

1. Themes:  Think about:

a.  physical proximity of speaker to audience in each; how far removed is the speaker from the audience?



b. content ( what they permit and they don’t permit.



c. their clarity ( result in chilling effect?



d. Ask: could this be cured by more speech?

B. Subversive Advocacy: Ds charged with attempting to cause disloyalty, obstruction; with urging people to not do something. 

1. Incitement: The Court tries to distinguish b/w general political dissent and advocacy of abstract theories (not punished) and incitement of illegal acts (= an “unprotected category.”)

a. Seditious Libel = criminalizing utterances that brings government into disrepute.

a. Clear and Present Danger – WWI cases (Pre-Brandenburg) – Rule: Speech could be punished as an attempt to commit an illegal act if the speech created a “clear and present danger” that the illegal act would come about (even if never in fact occurred.

Schenk v US – (1919) opposition to WWI

Facts: Espionage Act made it a crime to “willfully cause or attempt to cause insubordination, disloyalty, mutiny, or refusal of duty, in the military. . . or willfully obstruct the recruiting or enlistment service of the U.S.”  D’s were charged with conspiring to violate the Act.  The sent a document to two draftees that did not explicit advocate illegal resistance to the draft; it merely advocated peaceful measures, such as petitioning for repeal of the Conscription Act.”

Held: USSC convicted Ds for violation of the act. 

Rule: Holmes says whether or not a given utterance is protected by the 1st Am depends on the circs; D’s document might have been constitutionally protected in time of peace.  Issue was “whether the words are used in such circumstances and are of such a nature as the create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent.”  



Comment:

· By “present” Holmes does not mean “now/right away.” He’s not focused on time demension; not really focused on clarity restriction. 

· If intent leads toward criminal attempt to obstruct draft ( that is enough. 

· Here, 1st Am has no bite whatsoever. 

Abrams: Holmes (dissent) begins to find that people are being persecuted for things he finds troubling. 

· Famous quote: “Persecution for the expression of opinions seems to me perfectly logical. . . but when men have realized that time has upset many fighting faiths, they may come to believe even more then they believe the very foundations of their own conduct that the ultimate good desired is better reached by free trade in ideas – that the best test of truth is the power of the thought to get itself accepted in the competition of the market, and that truth is the only ground upon which their wishes safely can be carried out.  That at any rate is the theory of our Constitution.  It is an experiment, as all life is an experiment.  Every year if not every day we have to wager our salvation upon some prophecy based upon imperfect knowledge.  While that experiment is part of our system I think that we should be eternally vigilant against attempt to check the expression of opinions that we loathe and believe to be fraught with death, unless they so imminently threaten immediate interference w/ the lawful and pressing purposes of the law that n immediate check is required to save the country. 

· Comment:

· Limitations on this paragraph: It assumes rational actors

· Gov’t regulates economic markets all the time and it works; hence calling it a “market” doesn’t explain why the speech market shouldn’t be regulated too.

· “Fire in a crowded theater” = case of market failure, no perfect info, no opportunity for contrary ideas to take hold; hence regulation is justified.  

· Economic market vs. speech market:  We trust the government’s regulation of the market b/c it wants everyone to have perfect info.  Not so with speech/ideas.  When gov’t acts here, its in a self-interested way. 

b. The Learned Hand Approach (later adopted in Dennis)

Masses Publishing Co. v. Patten (pre-Schenk case).

His approach:  Focus on the words the speaker uses rather than the outcome of the speech.

· If the words have no purpose other than to counsel crime they can be regulated. 

· But if there is a political message that might influence criminal behavior ( don’t regulate it. 

Significance of his test:  It makes the likely effects of the speech completely irrelevant. Does not look to whether people are likely to respond. 

· It puts control in the speaker’s hands. 

· His test was not adopted (instead, C&P danger) until 50 years later (BB, which combined his test with C&P). 

b. The “Red Scare cases”:  Debate breaks out in USSC over whether C&P should be applied.  Court here says no c&p test; rather – The legislature’s own conclusion that certain types of speech were intrinsically dangerous was to be respected.

Gitlow v NY: (1925)

F: NY banned the advocating (orally or writing) the overthrow of a gov’t. D was involved in publication of “Left-wing Manifesto”.

Held: There was no showing that the publication had posed any present danger of gov’tl overthrow; nevertheless the Court upheld the conviction.

Rationale: “c&p is for where the statute proscribes acts involving the danger of substantive evil , without any reference to the language itself. . .”  Here, by contrast, the legislature had already determined that certain types of language posed a risk.  It was not for the court to question the leg. 

· No immediacy requirement. 

Dissent – Holmes, Brandeis: c&p should be applied; the manifesto had no chance of starting a present conflagration.

Lupu:  What is right wing guy advocated breaking Civil Rights Laws – should we suppress?

Whitney (1927) (overruled in Brandenburg – famous for Bradeis’ concurrence)

F: Mrs. W was an afflent sociatlite attracted to left-wing politics started the Communist Labor Party, but she is the most conservative of the group. Advocates moderate platform, loses, and then is prosecuted with being part of a group that advocates an unlawful idea. 

Held:  Upheld conviction; deference to legislature.

Bradeis Concurrence:

(1) legislature’s determination alone not enough; only courts can decide.

(2) Value of free speech:  An orderly society cannot be maintained merely through fear and enforced silence, for “fear breeds repression. . . an repression breeds hate. .  and hate menaces stable government.” The fitting remedy for evil counsels is good ones. (the “safety valve theory of free speech.”) 

(3) Emergency: Anytime bad ideas could be used to combat good ones, this combat, rather than suppression of the bad ideas, must be allowed to take place.  Only where the incidence of the evil apprehended is so imminent that it may befall before there is opportunity for full discussion. 

Comment:  Bradeis’s vision of the 1st Am:

· Notion of affirmative obligation of citizenship: people should come together to deliberate and reflect.  We should encourage this, not discourage.

· Dangers of suppression.  Brandeis turns the focus from danger of the speech to danger of the suppression.  If we suppress “bad” speech, we’ll incidentally end up suppressing “good” speech. 

· Unless there is market failure, we shouldn’t suppress speech. 

c. The Smith Act Prosecutions: During and after WWII, fears of Int’l communist threat became even more pronounced.  Con passes Smith Act.

Dennis v. US (1951)-- Court purported to apply “c&p danger” standard, but does so with dramatically less 1st Am protection to political speech than Holmes or Brandeis would have wanted.

F: Ds convicted for violating act and conspiring to teach and advocate the overthrow of the gov’t. 

Held:  Adopts the Hand test – Does the gravity of the evil, discounted by its improbability, justify such invasion of free speech as is necessary to avoid the danger?

· Plurality and concurrence here dispense with the requirement of imminence.  Court disregards the “Time will allow counterspeech.” 



Comment:

· Whereas Brandeis said you need both Gravity and Imminence, Hand said it’s a sliding scale – the graver it is, the less imminence necessary. 

Yates/ Selaed/ Noto:  Smith Act convictions where USSC held that even if you are a member of a criminal group which advocates overthrowing the gov’t (even if you don’), for a conviction, you must:

(1) Know of unlawful aims, and

(2) Have specific intent to further unlawful aims. 

d. The Modern Incitement Test 



Brandenburg v. Ohio

F: During the Civil Rights movement. D is a leader of the Klu Klux Klan. D charged with same type of statute as Whitney (advocating crime or violence for political reform).  Mr. BB had said, “It is possible that we’ll have to take revenge.  This is what we’re going to do to N____’s – bury them.” In analysis, the Court does not look at facts and circs to determine if there was a c&p danger; rather, the Court questions the facial validity of the statute. 

Held: Conviction overturned. USSC combines the most speech-protective aspects of both the “c&p danger” test and the “advocacy/incitement” distinction.

· Now you must look to (1) facial validity of the statute (if overbroad ( facially invalid), and (2) application of the statute. 

New Test: Speech advocating the use of force or crime could only be proscribed where 2 conditions were satisfied: 

(1) the advocacy is “directed to inciting or producing imminent lawless action”; and 

(2) the advocacy is also “likely to incite or produce such action.”

Significance of new test:  Seen as combing both Holmes and Hand test in a way that gives “double protection” to speech.

· Holmes: c&p legacy reflected in “likely to incite or produce” imminent unlawful action.

· Hand: what should be restricted is only direct advocacy of action, not mere doctrine.  Seen in the intention requirement.

Comment:  Issues Raised by BB:

· Temporal and Spacial Issues: In analysis for “likely to incite” must consider temporal and special issues – if too much time will pass after advocating, not imminent.  Or if audience has to go far, not immininent. (Tuition hypo).

· Market Failure ( if there is time for the market to cure the speech, probably not imminent (Brandeis). 

· Mediums of Communication: The less connected the medium (web, radio, letter) ( the less imminent. 
· Under BB Test: Look at 

· (1) the harms of the speech and 

· (2) the pubic interest (social value) of 

· (a) the speech and the 

· (b) danger of suppressing the speech.

· Don’t forget – BB does not apply to all speech problems! ( cousins of BB:

· e.g 1: . copycat crimes from movies – doesn’t fit b/c filmmaker isn’t advocating). 

· E.g. teaching “how to evade your taxes” course is “knowing information being transmitted in aiding/abetting a crime” – still a crime even though no imminence. 

e. Threats: There is no existing current USSC law for protecting threats that are good v. threats that are bad. 

i. Watts: black anti-war activitst, in a speech said, “if they ever make me carry a rifle, the first man i want to get in my sights on LBJ.  They are not going to make me kill my black brothers.”  Watts convicted under a law making it a crime to threaten to kill the President.  

Held: USSC reversed the conviction on the grounds that the circs showed that the speaker did not intend to made a “real threat” but rather to state his political opposition to the President.   Just hyperbole. 


ii. What harms are threats?



(1) Apprehension, fear.



(2) Restraining action (e.g. if conditional threat). 



(3) Spend additional resources.


iii. Do threats have value? 

(1) Informational value:  sometimes they contain protected content (e.g. “Capitalism is of unjust so if x, y, and z, I will destroy it”)

iv. We must distinguish b/w true threats from language which is threatening. 




v. Lupu’s potential standard for threats ( Unprotected threats =





(1) Communication which speakers






(i) intends (ask: should there be scienter?), OR






(ii) should reasonably foresee (or is forseeability enough?)





(2) Will cause another


(3) To believe (reasonably) that the speaker presents a credible danger of unlawful harm to (i) personal: the others’ (target’s) person, family or property, (ii) terroristic/political harm. 




vi. Themes to think about re the threat standard: 

(1) Does the 1st Am impose a scienter requirement? I.e. does speaker have to intend harm or is it enough to reasonably foresee?

(2) OR – does scienter not matter ( if target interpreted it as threat, we should be able to ban it?

(i) Danger of no scienter requirement at all (not even “should have known”):  You could have innocent intent and be misinterpreted.

(ii) What about middle prong (“should have known”)?  Is objective std enough or do we want added protection for speakers (subjective knowledge)? 

(3) Chilling effect:  We see it as a bad thing with, e.g., libel so we have scienter req.  But maybe w/ threats chilling effect is a good thing?



(i) Ask: Is self-censorship bad? 

(4) Should there be a distinction b/w personal threats and terroristic/political b/c there is less social value to political speech? 

(i) Terroristic/political threats: sometimes about political matters.  Even if we are willing to impose weaker standards for personal threats b/c no social value ( is there more 1st Am value in terrorist threats?  Do we want more breathing room?

(ii) Example: Mr. BB’s statement (“Its possible we’ll have to take revenge.  This is what we’ll have to do – bury them!”)

· No imminence requirement with our threat rule.

· Is this a threat or a ranting and raving? 

(5) Threats vs. Incitments: Incitements sometimes do no harm (don’t incite) whereas threats always do harm, whether or not they follow through and whether or not they intend harm.  

f. Fighting Words: Words which are likely to make the person to whom they are addressed commit an act of violence (probably against the speaker).  Receive no 1st Am protection b/c they are not normally part of any “dialogue” or “expostition of ideas.” 

= Category people thought was dormant (settled by Cohen) but now revived by Hate Speech (racial epithets).

· One of the “unprotected categories”

i. Cantrell v. Connecticut:  Jehovah’s W playing phonograhph insulting Catholics. Arrete for CL breach of peace, b/c “he offended an annoyed people.” Court reverses conviction b/c its too widely drawn.

Chaplinsky – Origin of the Fighting Words Doctrine


F: D was a Jehovah’s W who called the city marshall as “goddamned racketeer” and a “damned fascist,” and then got into a fight with him on the sidewalk.   He was convicted under a broad statute which said, “no person shall address any offensive, derisive or annoying word to any other person who is lawfully in any street or public place. . .” But state court interpreted statute narrowly to say, “words likely to cause an average addresee to fight.”

Held:  USSC upheld conviction b/c the words were ones that would provoke the average person to retaliate. 

Rule:  Fighting words are “those which by their very utterance inflict injury or tend to incite an immediate breach of the peace.  They are not an essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the societal interest in order and morality.” 




Comment:

· FWs must be face-to-face. 

· Lupu disagrees that words can inflict injury “by their very nature” – the injury only arises out of some social relation/meaning. Hence (
· **We should only take the face-to-face part from chaplinsky, not the “inflictly injury by their very utterance” part. 

· Two problems with the FW doctrine:

(1) Does the Constitutional std require a narrow statute (or narrow ready of the statute) like in Chaplinsky? Yes, broad statutes will still be struck down.

(2) Even if narrow, there is still a question about what counts as “offensive” in the culture. 

· What do we expect people to know about our culture?  Duty to inquire?  Who is the “average addressee?” 

· Do we only look at the speaker to do we have to put it in context and look at audience (e.g. black person using racial epithet with another black person). 

· Gender issue:  Women are not likely to respond with violence – does this mean you can say offensive things to women and they are not “fighting words”?  Is there a constitutional problem with this (Equal Protection) b/c they are less protected from FWs?

· FW cases always involve POs. Should Pos just be able to deal with it b/c its their job, or is it worse for them b/c they can’t walk away? 

Gooding v. Wilson:  D said to PO, “You white son of  bitch, I’ll kill you.  If you put your hands on me, I’ll drop you to pieces.” 

· Arrested and convicted under breach of peace.

· Note: Could have been arrested under threat rule.

Cohen v. California – Lupu’s favorite case: Places limits on Chaplinsky.

· Stands for the proposition that profane, offensive language is nonetheless 1st Am speech and may not be suppressed under the guise of regulating the “manner” of speech. 

Facts: D is charged with “offensive conduct.”  (so this is communicative conduct.)  D is in a corridor courthouse and wearing a jacket that says, “Fuck the Draft.”  The lower court tried to base the conviction on the fact that he was on a courthouse. 

Held: Conviction reversed on 1st Am grounds.  Harlan’s opinion rejected a number of arguments by the state:

(1) The place argument:  If inside courtroom it might have been different b/c people are put on notice that there is a level of decorum

(2) Not unprotected speech: He found that the jacket was not obscene, b/c an expression is obscene only if it is “in some significant way, erotic.”  No erotic “psychic stimulation” could result when one read the jacket

(3) Not “captive audience”: We are often captives outside the sanctuary of the home and subject to objectionble speech, but here those in the courthouse could have avoided further bombardment by averting their eyes. 

(4) Rejects argument that the state has a right to ban expletives in order to “maintain what officials regard as a suitable level of discourse within the body politic.”  The 1st Ams general function is to remove govt’l restraints for the arena of public discussion.  Gov’t cannot restrict language b/c


(i) There will be no logical stopping point.


(ii) Fair Warning Problem – what is offensive? Chilling effect. 


(iii) Emotive content:  Words have an emotive force, people pick them for a particular reason.  Speakers should be free to pick the words they want or else the same point wouldn’t come across.

(iv) It is not the governments job to protect the discourse or the debasing of the culture.  

· More speech can cure bad speech.

· If you let shocking words be used, they lose their shock value.

(v) Gov’t might abuse power and ban particular words as a smokescreen for unpopular views.

Dissent, Black: This is conduct, not speech. 

· Lupu: All speech is a form of conduct.  Ask: Is the gov’t interested in content of communication? 

Limits on Chaplinsky:

(1) There is protection for profanity.

(2) FWs must be directed to the person of the hearer, not generally to the world at large. 

(3) Cohen undermined the notion that there is any unprotected category of “words that by their very utterance inflict injury.” 

Comment:

· Can FWs ever be uttered generally to a crowd? 

· “Law students are lazy?”

· Ho Chi Min picture hanging on storefront in South Vietnamese neighborhood?  Too removed or will people be provoked immediately? 

· Does it matter if its political speech – does it deserve greater protection? 

E.  Injury to Reputation (Defamation) and Invasion of Privacy


1. Initially there was no 1st Am protection for defamatory statements.

a. Originally there was a tort of defamation at common law – harming one’s good name or reputation caused by pecuniary harm or social/dignitary harm.


i. Truth was a defense, but D had burden of proof.


ii. They were presumed damages.

iii. Pre-NYT there are std categories that are unprotected ( libel was always put in that category b/c its defamatory and false.  



(1) Rationale: No social value in false statement; 

b. The class of unprotected statements was even extended to include those that defame groups as well as individuals – harmful to one’s reputation, harmful to community.



Beauharnais v. Ill.

c. Theme:  With defamation and invasion of privacy ( more speech cannot cure the harm. The damage cannot be undone. 


2. Defamation
New York Times v. Sullivan – most important first amendment decision.

Facts:  Ad place in NYT/ Sullivan (PO) sues for factual falsity and damaging his reputation even though not mentioned by name.

Held: USSC reversed the judgment and held that state defamation rules are limited by 1st Am principles. 

· Rules of libel do not conform to the 1st Am. 

· Court applies strict rule of scienter:  not just false and defamatory – D had to know it was false and acted with malice. 

· Debate on public issues must be “uninhibited, robust, and wide open.”  Requiring critics of official conduct to guarantee the truth of all statements would lead to self-sensorship rather than free debate. 

Rule: “The 1st Am prohibits a public official from recovering damages for a defamatory falsehood relating to his official conduct unless he proves that the statement was made with actual malice – that is – with knowledge that it was false or w/ reckless disregard of whether it was false or not.

· The case thus establishes a “constitutional privilege for good faith critics of gov’t officials.” 

· Knowing or reckless falsity: NYT requires the public official to prove that the defendant knew his statement was false. 

· Actual malice = high scienter requirement (does not mean ill-will, it is defined in scienter – knowing falsehood or reckless disregard of truth; a high probability of falsehood.) ( all subjective standards. 

Rationale of Rule: 

· To alleviate chilling effect on the press.

· If we had strict liability for the press ( very expensive newspapers. 

· Timing: if you wait to publish news ( goes stale. 

· Value of public discourse regarding public affairs.

· Public officials have access to the media ( can correct misstatements. 

· Newspapers have their own incentives for accuracty.

Comment:

· Dramatically changed rules for the media – papers can carelessly defamed. 

· Consequences: Flips CL libel laws on their head.

· Note: The statute involved made it a crime to publish any “false scandalous and malicious writings” against the federal gov’t w/ intent to bring it into “contempt or disrepute.” Suits by political officials are 1st cousins of seditious libel; gov’t can’t make seditious libel a crime, so this raises the most serious concerns about press censoring itself..

· Problem of defining std of care:  is it what a “responsible newspaper” would do?

· Result = now if a story is iffy, press will go ahead and print it (in the past – “when in doubt – leave it out.”)

· Now plaintiffs have to prove:

(1) false statement, and

(2) it is defamatory,

(3) actual malice (by clear and convincing evidence)

· Why actual malice – why not negligence?

· Negligence std bears too much resemblence to gov’t control of the press. 

(4) burden is on P to prove (how to prove a negative?)

3. Post-NYT: Extending/Limiting the rule:
a. Who the rule applies to – public figures vs. private figures: 

i. Applies to public officials, public figures in matters of public interest, and matters of public interest. 


(1) Lupu criticism:  When merely public figures ( hard to see relation to seditious libel. But the theory is that they have access to the media too. 

(2) And in many campaigns you have incumbants and nonincumbants – should have the same rules. 

b. “Public Figure” narrowly defined:  The Court has recognized 3 classes of public figures: 

 

i. whose who have general fame and notoriety in the community,

ii. those who have voluntarily injected themselves into a public controversy in order to influence the resolution os the issues involved, who are public figures only w/ respect to that controversy.

iii. involuntary public figures who are directly affected by the actions of public figures, such as defendant in a criminal case. 

· Being a public figure is a matter of degree

· Court recognizes a difference b/w interjecting yourself into the public and just having general notoriety. 

c. “Private Figure”: NYT std does NOT apply where P is neither a public official nor public figure, there is no const’l req that he prove that D knew his statement was false or reckless. Gertz. 

i. “Private figure” read narrowly ( general fame or notoriety in the community.


c. Media and non-media defendants. 

d. Statements of “no public interest.” ( 

Dunn and Bradstreet: 

· credit reporting agency falsely reported that a corp was inoslvent.  

· Involved private figure and private interest.  

· Issue: should ct apply strict liab, i.e. no need to show knowing or reckless disregard of the truth?

· Held: Yes. Where private figure & private matters ( strict liability. 

e. Open Q: What = a public vs. private interest? (b/c if private ( state can impose strict liability). 

i. Especially hard to determine the difference when it’s a “private” matter involving a public official. 

4.  Privacy Torts
a. Intentional Inflection of Emotional Distress.: NYT applies to action for IIMD – 

· Rule: a public figure or public official may recover against the publisher who causes such distress only if he can prove that the publication contained a false statement of fact published either with knowledge that the statement as false or w/ reckless regard as to whether it was true or not. 

Hustler Magazine v. Falwell

F: Hustler magazine uses illustration to parody Falwell; suggests he is a drunken hypocrit who had sex with his mother.

USSC: 

· Reject libel claim b/c one could not reasonably think it is true.  Overturns IIMD claim b/c “even when a speaker or writer is motivated by hatred or ill-will, his expression is protected by the 1st Am.”  

· Political parody and satire is an important element of political speech, and believed that there is no way to distinguish such “core” political speech from the kind of satire involved here. 

· When public officials sue b/c papers parody them (not assertions of fact) USSC will make it unactionable. You can only recover if there is a false statement. 

· The “is this a public figure” question isn’t hard with parodies b/c why else would mag be making fun of them? 

· If you put themselves out there ( its open season. 

b. Privacy

i. Invasion of Privacy: not griswold privacy, but tort privacy b/w 2 individuals.


Cox Broadcasting.(rape victims names ( father sues on behalf of daughter)

USSC: “in this collision b/w privacy and free press” – J. White declined to answer the “broader question whether truthful publication may ever be subjected to civil or criminal liability, or whether the state may ever define and protect an area of privacy free from unwanted publicity in the press.  However, he recognized “the impressive credentials for a right of privacy” and claimed that earlier cases had “carefully left open the question” of whether the Constitution requires “that truth be recognized as a defense in a defamation action brought by a private person, “as well as the question whether truthful publication of very private matters unrelated to public affairs could be constitutionally proscribed.

ii. False Light:  cause of action for false statements, but not defamatory per se..  Doesn’t portray in a negative light but is still defamatory.

· P claims that he has been presented to public view in a misleading way, and that the erroneous presentation wold be highy offensive to a reasonable person.

· vs. defamation:  P need not show that his reputation has been damaged (could even be improved).

Time Hill (movie making victims out to be heroes0.

Held: 


Florida Star: 

F: State law bans publication of rape victims names.  Press on notice so there are no fair warning problems. 

Held: State law violates 1st Am.  The information was “public information” – it was on file at the PO station.  Once the gov’t has the information and has released it to some, it can’t prevent the publication simply b/c it will “amplify the public knowledge.”  Can’t say its public for some purposes, but not for others.

iii. Open Qs – Privacy of True Information = problem area. 

(i)Hypo: Paper gets info that Chelsea Clinton has irrevocable fertility problems.  Paper hears it from lab technician who leaks it.  Paper publishes story.  Chelsea is distraught, brings suit under state tort law – “this is personal, private, and I should be entitled to damages.”   Should she have a claim? 

(1) paper offers 1st Am defense:  There is a public interest b/c it may promote fertility in young women.  Is there social good in the info?

(2) The info has been made public – the paper came into the info innocently, albeit from someone who disclosed the info illegally (as long as paper didn’t find it illegally, you blame the leaker, not the press.)

(ii) Note – these cases involve highly personal facts that are (arguably) of no private interest.

· Court has never decided its limitations, if any, the 1st Am places upon states’ ability to grant relief in such actions.  Since a true privacy case concedes that disclosures are accurate, the const’l issue becomes: must truth be recognized as a defense in this type of action?

· Note:  “more speech” is no remedy.

· No commend and debate on matters of public interest will be impeded.

F. Hate speech

1. Themes:  

· The campaign against hate speech is the result of an attempt to extend/expand anti-discrimination norms (housing, employment) into (1) the filed of expression and (2) the general criminal law (hate crimes).

· L.Rev. Article Proposition: One’s culture’s attitude toward honor, respect in language is reflected in a country’s first amendment law and what it criminalizes and what it doesn’t. 

Nazi-Skokie dispute:  Even if speech which will undeniably cause psychic pain to listeners must not be suppressed, so long as the pain comes from the content of speech.

F: Nazi group planned to march in survivor community in skokie, ill.  The village enacted ordinances designed to neutralize the demonstration, including one forbidding the dissemination of any material s which promote or incite racial or religious hatred.

Held: Unconstitutional.  Although shocking, any shock effect of the march was due to the content of the ideas expressed, and “the public expression of ideas may not be prohibited merely b/c the ideas are themselves offensive to some of their hearers.” 

· Not captive audience.

Comments:

· What about the picture of Ho Chi Min? 

· Burning the American flag? Can we say “all burning of the flag is FW per se”?

· Lupu: It all goes back to Cohen – must be face-to-face and cause fight (not fear, dishonor, disrespect). 

· Skokie is a little different b/c it stirs up terrible memories and fears (not real future fears but reflective kind of fear). 

Beuharnia – Group Libel

· Extended defamation protection to groups as well.
· Never overruled specifically but we know BB placed great doubt b/c the reasonaing on which it relied was undermined in BB.

· Undermined by Cohen too ( emotive power of speech:  just b/c it offends and angers people ( not good enough to prohibit unless it immediately causes harm.

· The speech here doesn’t fit:  It is not “narrowly tailored to to prevent immediate harm of retaliatory action.”

· Black’s dissent:  Minority groups should be concerned about laws like this – b/c it can turn against them (can be used to prevent Malcolm X from criticizing whites.)

· Left with Question:  Could we develop a more narrowly-tailored law that responds to imminent harm?

RAV v. City of St. Paul: Anti-hate speech laws run afoul of content-neutrality. 

F: Teens assembled cross and burned it on lawn across the street from black family’s house.  Statute bans under “Bias-Motivated Crime Ordinance” the “placing on…property a symbol, object, appellation. . . including burning cross or swastika, which one knows or has reasonable grounds to knaw arouses anger, alarm or resentment in others on the basis of race, color, creed, religion or gender. . commits disorderly conduct. . .” 

Held: The ordinance, on its face, violated the 1st Am.  Court split on rationale.

Scalia Opinion: the law was impermissibly content-based b/c it prohibits otherwise permitted speech solely on the basis of subjects the speech addresses. 

· Minnesota Sup Ct had said, “this only applies to FWs” and Scalia accepted the interpretation -- says “even assuming it is a FW statute” ( 

· Scalia says that even though FWs are an unprotected category, “when the gov’t is regulating a supposedly “unprotected” category, it may not do so in a content-based manner.” 

· Exception:  When the basis for the content disrimination consists entirely of the very reason the entire class of speech at issue is proscribable. (e.g. gov’t can choose to proscribe only the most extreme of an unprotected class). 
· Application: the statute here applied only to FWs that insult or provke violence “on the basis of race ,color, creed, religion or gender.  All other abusive language, no matter how bad, was permitted. FWs re union membership or homosexuality were not covered. 

· The statute was not only content-based, it was viewpoint-based. (e.g. 2 people in an argument; one could hold sign “anti-catholic bigots” but other side could say “papists.”

· Compelling state interest, but not narrowly-tailored b/c not “necessary” and there were “adequate content-neutral alternatives.”

Concurrences:  All other J’s just said it was overly-broad. 

Note: 

· This could have been prosecuted under arson, damage to property, threats – something that has nothing to do with the shape of a cross even. 

· Scalia works hard to get somewhere that the Constitution doesn’t call for – could have just said “over-broad.” 

Questions:  

(1) Could he have been prosecuted for “terroristic threat”? 

· Should D have reasonably foreseen that guy would take it to mean “I am going to be a credible danger? 

· Is this what a burning cross means? 

· **Depends on scienter requirement. 

(2) Theme: They should have thought about connection b/w anti-discim norms and speech:  The same concerns that motivated the CRA motivated this ordinance.

· Can the gov’t regulate speech (anti-discrim) in the same way it regulates action? ( A state can always pass a FW statute and apply it to race FWs.  

· Can it pass a specific race FW statute?  Scalia suggests no.

2. Employment context ( race/sex harrassment.
a. If ER and coworkers call you racist names and its pervasive ( violates CRA.  USSC unsympathetic to “1st Am” defense.  Why?


b. Captive Audience – can’t avert eyes at job.

c. Its somewhat of a Time, Place, Manner restriction – you can do this, just not at work.


d. Its part of “Equal Employment Opp.”

3. Campuses: 


a. Also governed by anti-discrim norm.


b. Some people argued its like the workplace – can regulate hate speech.


c. Problems with this:



i. Campus is not a limited community where you leave at night.

ii. Univ is place where academic freedom, ability to express yourself is important.  Ideas are exchanged, debated.

iii. Yet -- is a community where anti-discrim norms govern.  How to reconcile all-purpose community w/ equal opp norms?

· Ts: see diff univ policies, p. 1114. Ask – After RAV, can state ban 

(1) “Visceral contempt and hatred in general”?

(2) “Visc. Contempt and hatred for humans on base of race”?

· Scalia might say this ok ( not viewpoint based.

· Is the states case weaker in stat 1 or stat 2? 

· Do they address different harms? 

d. Ask:


i. What is the harm the speech causes?


· Vagueness, fair warning problems, but besides this --

· Hurt feelings, anger ( is this enough? 

· Do these words do more than injure feelings? 


ii. Value of the speech?


iii. Can more speech cure? 

4. Place with no anti-discrim norms (i.e. no gov’t, campus or employment): Lupu suggests that if its this hard to pass statute at place where there are these norms (campus) to do it in the general public will be even harder.

5. Hate Crimes: Increased penalties.  

a. Two harms:




i. To victim.




ii. Societal harms. 

b. These statutes are being upheld – why different from RAV? If a state can’t single out speech, then why crimes?

i. Wisconsin v. Mitchell:  D had racist motivation for the crime.  Upheld b/c the state was not singling out expression or speech – just his motivation.

· Hate crimes do not involve a message or speech.

ii. vs. NJ statute invalidated by a NJ Sup Ct what “enhanced penalty with property crime (vandalism) if included placing symbol of creed, race, religion, including cross, swastika.”  NJ Ct struck it down under RAV. 

iii. Reconciling:  Its ok to single out crime motivated by race, etc, but not a crime with a racist message.  You can punish the motivation, not the message.

G. Obscenity, Offensiveness and Indecency


1. Originally, obscenity was a Chaplinsky category that did not 1st protection.


2. Early test for obscenity – Roth v. United States (1957)

a. Court reaffirmed Chaplinsky view that implicit in the history of the 1st Am is the rejection of obscenity as protected speech. But Court wanted to reconcile the definition of obscentiy with 1st Am.  

i. Definition: Court defined obscenity as: 

a. whether to the average person, apply contemporary standards (must look to effect on community as a whole)

b. the dominant theme of the material taken as a whole (not isolated exerpts).

c. appeals to the prurient interest (b/c “utterly w/out social value.”)



b. Should obscenity be protected?




i. No, it is not speech, works with physical impact.

ii. No, even if speech, espouses no political views or values for marketplace of ideas.

iii. Yes, there is social value and may be used for political purposes at core of first amendment governance – obscenity is inherently political.



c. Pervasive Themes in these cases:




i. Fair warning/notice problems





(1) more leeway to law enforcement





(2) chilling effect (is self-censorship really a harm here?)




ii. Problem of the danger/threat of suppresstion to “art”.




iii. Question of harm





(1) The “what is the social harm” question is never answered. 


(2) Roth does a bad job of explaining it. Says it has “no value” but doesn’t say what harm is.




iv. Whatever the harm is, can more speech cure it?

d. Kingsley Pictures: Its about sexually explicit material, not themes.  Here ( move has adultery theme – couldn’t suppress.

e. Stanley v. Georgia:  You have a right of privacy to possess obscene materials in your home.  Yet no one has right to distribute.  So, state make it contraband by distribution, but once its in the home ( protected.


3. Test for obscenity – Miller v. California (1973)

a. Court announces a three part test for obscenity.  Trier of fact must determine whether:

(1) Whether average person applying contemporary community standards would find the work taken as a whole, appeals to the prurient interest in sex.

· “community” is not national community.  Localities are entitled to have their own standards. 

(2) Whether the work depicts or describes, in a patently offensive way, sexual conduct specific defined by the applicable state law.

(3) Whether the work, taken as a whole, lacks serious literary, artistic, political or scientific merit.



b. Problems with the test:




i. Fair warning still not given.

ii. Harm still not identified; no legitimate attempt to functionally justify the std.

(1) In incitement and FW cases, there was a narrow focus on the harm and the law must be narrowly focused to prevent that harm – not so here.

(2) Court suggests it is b/c sexually explicit material has no social value.




iii. Art? 





(1) Does Miller sufficiently protect it?  

c. Paris Adult Theater (1973): Court upholds law prohibiting adult movie theaters.  Court gives no weight to fact only consenting adults can watch the obscene movies.  Court defers to legislative empirical findings that obscenity causes anti-social behavior. Court holds that states have legitimate interest in regulating whether adults may watch.  Looks like rational basis review.

i. note: If the patrons are consenting adults, isn’t that proof of acceptance of community standards.

4. Child Pornography: no 1st protection. Gov’t can punish pornographic depiction of children even if the Miller standard are not satisfied.  In general, something can be obscene to children, but not to adults.

New York v. Ferber (1982):  

Facts: NY criminal statute prohibiting persons knowingly promoting sexual performances by children under 16 by distributing material which depicts such performances. 

Held: Court upheld a conviction on child pornography.  The jury had determined that the material was not obscene yet the Court affirmed the conviction.  Held that child pornography, even though not a Chaplinsky category, or not obscene, still afforded protection under the 1st Am. 


Comment:  

· This differs from Miller obscenity std in that:


(1) Doesn’t have to take the work as a whole


(2) Doesn’t have to be patently offensive


(3) Doesn’t matter if appealed to prurient interest.

· The big difference with child pornography and Miller obscenity is THE HARM.

· Here it is clear – 2 harms from child pornography:

(1) Harm from production (the sex)

(2) Harm from distribution (permanent record)

· = cousin of the “tortious distribution of harmful information” (Chelsea example).

· This could NOT just be about the underlying illegal act (sex with kids) b/c the film could have been made somewhere where its legal (e.g. film documentary about child prostitution in Taiwan). So what is the additional harm in viewing it? 

· Lupu suggests that this is one of those types of conduct that just about all of human kind agrees it is wrong. 

· Does 1st Am allow us an inquiry into the social value (e.g. the documentary)? Can D use this as a defense?

· Ferber only covers live children; animation or using a 18 year old who looks 12 is okay. 


5. Feminism and Pornography:  theoretically protected area of expression.

a. The Indianapolis Pornograhpy Ordinace:  prohibits pornography, defined as “the graphic, sexually explicit subordination of women”

American Booksellers v. Hudrut (1985):  Indianapolis ordinance held to violate 1st Am b/c 

(1) the ordinance was viewpoint legislation: dominance, subordination.

(2) the ordinance was overbroad: wasn’t even close to matching up to miller.  M/D were trying to persuade states to adopt new stds.  The Court was not persuaded that it should rethink the justifications. 

· Female porn if not low value speech.  Thus, is not enough like obscenity for the city to prohibit it.

i. resonates with the child porn law b/c they both aim at societal harms; here, harm to women.



ii. Ordinance reflects theme of subordination of women. 

iii. Prevents trafficking or porno, can’t force someone to watch porno, if one is injured ( can sue filmmaker.



iv. Was not to be publicly enforced – only private civil actions. 



v. This ordinance turns Miller on its head:

(1) Miller and Roth were about outlier sex explicitness; the ordinance aims at the mainstream – R movies, beer commercials, etc.

(2) Miller and Roth were not political; M/D says pornography is at the center of culture and is core ( they were highlighting it as political speech.  

· Result = the politicized pornography. 

· Problem = when you politicize it, you make it run against the grain of the 1st Am. 

vi. Connection b/w pornography and hate speech:

(1) RAV: Scalia is thinking about the race-based speech statute the same way Easterbrook (here) is thinking about this statute – the state can’t identify certain attitudes as bad and repress them. In other words:

· Racist speech is to fighting words as

· Pornography is to obscenity

(2) Just as the German law of insults was designed to protect against external show of disrespect, American hate speech law and M/D porno law has to do with how the speech makes people feel. 

· Both situations involve trying to protect people against being hurt, as well as external climate – to make anti-discrim norms.

(3) Question: Can state suppress just some obsenity?  (e.g. violent)

· Scalia says that you can outlaw all of obsenity, but you cannot choose the obsenity based on viewpoint if it is a viewpoint that is otherwise protected. But perhaps you can still single out the most extreme of the category not based on viewpoint. 

· The rest of the RAV Court may disagree (they just said “overbroad”).

· Lupu suggests that to single out one area, it must be b/c that is the area that causes the most harm – if some types of materials are known to cause more bad effects ( like the copy-cat crimes we discussed after Brandenburg?  (note to self:  speech that causes copy-cat crimes not unprotected b/c doesn’t fly under incitement test – no advocating). 

vii. Connection b/w the M/D statute and Brandeis & Whitney: 


(1) Whatever harm pornography causes, can more speech cure it? 


(2) Lupu suggest it can, and M/D added to the cure. 

b. Can you suppress porn on theory that it involves illegality in its production?



i. e.g. prostitution, sodomy, coercion of actresses? 




ii. Unlike child porn, this typically is not so –

(1) Like in Chelsea hypo – state can’t prevent publishing records just b/c underlying act was illegality. You don’t hold the publisher responsible; rather, the leaker.





(2) With porn: If you apply general 1st Am principle:

(i) Big difference b/w children and adults: Adults can legally consent to these acts.






(ii) Harder to tell if adult porns involved illegal conduct. 


6. Smut Regulations/Zoning as Restrictions.



a. Time, Place and Manner must be reasonable and rational. 



b. City must provide some decent opportunity. 



c. Early cases:  

· Erznoznik/ Schad:  “All nudity banned” or “all live entertainment banned.”  Both were overly-inclusive (not all nudity banned) and under-inclusive (not all traffic distractions banned). 

d. Major cases – shaped American cities (note: they are content specific statutes – adult films only banned.)

Young v. American Mini Theaters

F: Detroit zoning plan of “dispersal zoning” – “no adult store w/in 100 ft of another” b/c it contributes to an atmosphere of vice.  City had made record of harm that had occurred. 

Held:  Constitutional. 

· Court talks about secondary effects:  No the communicative impact (which is the primary effect); rather, secondary effects = property values decreasing, drugs in the neighborhood, crim. 

· You can’t zone in a way that they have nowhere to go – there must be reasonable alternatives. If not ( = suppression.

Concurrence: Stevens makes argument that it is “low value” speech – not obscene but sexually explicit.  No core majority for this proposition.

Renton 

F:  The Seattle suburbs zones adult theaters to keep them away from residences, schools, churches, parks.  There is very little land left at the end. The theaters complain and distinguish Am Mimi Theaters: (1) no showing of prior harm here, and (2) no alternate channel here.

Held:  Zoning is constitutional. USSC is unsympathetic.  Says:

(1) They showed other cities had harm (good enough), and

(2) If it turns out land is too expensive ( too bad.  City doesn’t have to make sure the alternate channel is feasible, as long as there is one. 

Comment:  Other Justices might not have signed onto Stevens’ “lower speech” doctrine, but in effect they are treating it this way.


7. 1st Am and other types of media: 

a.  Originalist Argument re new media: The FF's didn't foresee this type of media, therefore the 1st Am doesn't apply (not persuasive).



b. Pacifica -- Radio, Television

i. TV/Radio: Limited number of channels; hence, regulation if more accepted.

ii. Facts: George Carlin does "7 dirty words" act, played on radio.  Father hears it with son, calls and complains.  Statute says, "No indecent or obscene" materials.

iii. Held:  Although the FCC cannot suppress all indecent speech (whatever that may be -- not unprotected category), it does have the authority to channel it, i.e. regulate it by time. USSC upholds reg b/c of 2 reasons:



(1) Captive Audience Problem with radio/tv (lupu says: unpersuasive).



(2) Children -- desire to protect them. (more persuasive).

· But don't forget: can't zone out entirely, an alternate channel must be available. 

iv. What = "indecent"?



(1) passage oriented (not work on the whole)



(2) not focused on literary value.



c. Dial-a-porn:  

i. If obscene --> Congress can ban.

ii. If not, but sexually explicit --> Congress can restrict to adults only. 

· Cong can require that some ev of being adult be shown.



c. Communications Decency Act
Reno v. ACLU I -- Internet

Facts: Cong can restrict non-obscene materials as "obscene to children" if it is a minor-focused rule. But you cannot outlaw for all adults what is "obscene to minors" on the off-chance that a minor may get it.  Can regulate, not ban.

Held: Court invalidates the Communications Decency Act which would forbid "indecent" materials on the Internet in order to protect children.  Court applies strict scrutiny and says not narrowly tailored b/c:


(1) Commercial and non-commerical sites thrown in. 

(2) Vague and potentially overbroad b/c "indecent" is unclear.

(3) Hard to identify minors, therefore it imposes too high of a burden on Const’l rights of adults.

Comment: Outlaws way too much speech.  Costs too high for compliance.

· Stevens:  "One mans lyric is another man's vulgarity"

· Seems odd coming from Mr. Low Value Speech, but

· Maybe he recognizes the potential democratizing value of Internet?

· Not captive audience? (you have to click)

· Court said computer networks (the Internet) is more like newspapers than like broadcast TV, and that content-based restriction on what is placed on the Internet must be strictly scrutinized. 

· Court said they would have upheld if there was a way to know that the only communications w/ minors were covered.

· Note: Does this conflict w/ Ferber – why do we protect speech on the Internet but not otherwise?

d. Child Online Protection Act.
Reno v. ACLU II

Facts: Congress makes changes in the Act.  much harder case now b/c:

(1) Limited to commercial conveyers.

(2) Definition of what's harmful to minors.



(i) Looks like definition from Miller.

Potential Problems with the Act: 

(1) How to separate adults from minors?

· If age-separating mechanism is bad ==> we still have a Butler v. Michigan problem b/c its suppressing everything that adults can see but kids cannot -- CAN'T DO THIS.

(2) The Act attempts to address -- sets up age-proving mechansims (e.g. credit card, social sec) and says the companies cannot use this information for anything else.

· Me: It is getting used for other purposes, people stopping using Internet. 

Held (District Court): Still unconstitutional.  Better than before b/c the category can be restricted to kids, BUT -- too high compliance costs on (1) Web-site displayers, and (2) Adult users b/c they are not going to trust that they can put numbers in computer and as a result they won't hit the site.

· This burdens too much speech:

· Costs to users

· Users won't use. 

Comment: But doing the balance, doesn't protection to minors outweigh the cost?  Court doesn't see it that way.  

· "This is not the least restrictive means/ most narrowly tailored".

· Parents should bear burden.

· = powerful and sensible argument but not obvious that USSC will buy them. 
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