Con Law II Checklist
General Framework

1. What are the claim(s) I would make in favor of my client?
a. Claim 1

b. Claim 2
2. What would the state/other party reply w/--strongest argument for opposition?
a. Claim 1

b. Claim 2
3. What are the SOR for each claim?  (It depends…Say what depends on…)
a. If unsure, what is the SOR from my perspective?

b. SOR from other perspective?

c. MOST LIKELY SOR, and why?

4. Analyze each claim under the appropriate SOR.

5. Pick which side will most likely win and why.

(Where appropriate talk about specific Justice’s interpretation of certain rights & interests or approaches to SORs.  Also, use case names in establishing SOR’s, similar fact patterns, etc.)
**In rationale/viewpoint questions, make sure to use reasoning & language from cases as well as perspectives of scholars discussed in class.**

When comparing two theories or Justices, think about…

1. Constitutional theory;

2. Context;
3. Rationale or purpose.

Substantive Rights Analysis

· Fall w/in EXPRESS RIGHT?

· (Article I, § 9) suspends habeas corpus?

· (Article I, §10) state laws that impairs Ks?  (See Economic Due Process Below)

· (Article I, §§ 9 and 10) state or federal passed bills of attainder or ex post facto laws?

· Does the state impose the retroactive law w/ the explicit purpose to punish?  Is it a criminal law?
· If YES, ex post facto.

· Is the retroactive law SO punitive either in purpose OR effect to negate the legislature’s intent to deem it a civil law?

· traditionally regarded as punishment? 

· imposes an affirmative disability or restraint?

· promotes traditional aims of punishment?

· has a rational connection to a non-punitive purpose?

· excessive with respect to purpose of law?

· If the above  factors lead to YES, then ex post facto law;

· If the above factors lead to NO, then NOT ex post facto law.
· Or just civil law? 

· civil law like Alaska’s “Meghan’s Law” imposing retroactive registration and community notification convicted sex offenders against children? (Smith v. Doe)
· (Article III, §2) denies trail by jury in criminal cases except impeachment?

· (Article III, §3) involves requirements for conviction of treason?

· (Article IV, §2) involves guarantees citizens of each state priv. & imm. of the citizens of the several states?  

· (Article VI, §3) allows religious tests for voting?

OR is the right IMPLIED in Substantive Due Process…

· Is the right a “fundamental” right? [SOR = strict scrutiny; the government must show that the legislation is narrowly tailored or necessary to further a compelling state interest]

· Or just a “liberty” interest? [SOR = rational basis; the government must merely show a rational basis for the law.]
· Fall w/in rights INCORPORATED? [court has rejected TOTAL incorporation]
· Incorporated b/c falls under the following?

· 1st Amendment? (Gitlow v. NY)
· Double jeopardy? (Benton v. MD)

· Right to plead 5th self incrimination—no negative inference from silence?  (Griffin v. CA)

· Exclusionary rule for searches and seizures?  (Mapp v. Ohio)

· EVERYTHING ELSE but…

· NOT Incorporated b/c falls under the following?

· 7th Amendment right to jury trial in civil cases;

· Right to grand jury indictment;

· 12 person jury;

· unanimous verdict for conviction.

· Fall w/in SUBSTANTIVE ECONOMIC due process? [SOR = rational basis]
· Involves unreasonable interference w/ right to K (in private business)?  (Lochner v. NY)
· Involves state regulation business that deals w/ a public interest? (Nebbia v. NY—death of economic due process)

·  milk prices involve public interest
· USE deferential review of state legislature—“[t]he guaranty of due process…demands only that the law shall not be unreasonable, arbitrary or capricious, and that the means selected shall have a real and substantial relation to the object sought to be attained.”

· NO economic legislation has been held unconstitutional under this standard.

· EVEN MORE deferential—up to the legislatures to decide the wisdom of legislation—upheld unlawful to engage in debt-adjusting unless member of KS bar.  (Ferguson v. Skrupa (1963))

· Involves excessive punitive damages?

· Is the putative damage award grossly disproportionate to the actual damages? (BMV v. Gore) [Due Process prohibits imposition of grossly excessive or arbitrary punishments on a tortfeasor.  State Farm]
· Look @ these FACTORS 
· What was degree of reprehensibility of of the Δ’s conduct?

· What was the disparity between the actual or potential harm suffered by the Π and the punitive award?

· What was the difference between the punitive damages awarded by the jury and the civil penalties authorized or imposed in comparable cases?

· Determinative Factor (State Farm Mutual Automobile Insurance Co. v. Campbell)

· Are punitive damages w/in single digit ratio (9 to 1 at most) of actual damages?  

· Involves a taking?  (*some takings cases revival of substantive economic due process*)

· Fall w/in fundamental rights UNDER the substantive due process clause recognized by the Court?

· Involves Contraception? (Surely fundamental, SOR = strict scrutiny)
· contraceptives used by married persons (Griswold v. Conn)
· contraceptives by unmarried persons (Eisendstadt v. Baird)

· fundamental right to decide when to procreate (Eisendstadt v. Baird)

· Dicta—If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.  (Eisendstadt v. Baird)

· minor’s right to privacy extends to an individual’s liberty to make choices regarding contraception (4 justices) (Carey v. Population Services Int’l) (1977)
· Involves Abortion? [intermediate standard before viability; rational basis after viability; state has legitimate interest in health of woman AND rights of fetus] 
· Decision of woman to decide whether or not to have a child?

· Roe = fundamental;

· Casey = liberty interest (if abortion).

· Before viability? 

· Roe—grants right in privacy = strict scrutiny.

· Casey—grants right in liberty interest = undue burden analysis (woman maintains right to choose to have an abortion prior to viability w/out)
· Regulations that DO NOT constitute undue burden (probably—facial challenge)
· informed consent; [facial]

· 24 waiting period; [facial]

· minor consent w/ judicial override; [facial] 

· dr. & record keeping req’ds. [facial]

· Regulations that DO constitute undue burden

· husband permission statement; [facial]

· partial birth abortion ban written broadly w/ no exception for health of the mother (Stenberg v. Carhart)

· For the health of the mother? (fundamental right to abortion for health of mother?)
· MUST include physical, emotional, psychological, familial, etc. in health.  (Doe v. Bolton—same day as Roe to be read together);

· [or] Don’t have to include b/c Casey rewrote Roe?

· [or] where health of mother does not count will be undue burden under Casey
· Involves Marital Rights?
· State miscegenation law violated Equal Protection AND due process—referred to “freedom to marry as one of the vital personal rights essential to the orderly pursuit of happiness.” (Loving v. Virginia)

· PLUS marriage is a fundamental right.  Skinner v. State of Oklahoma.

· Involves Family Rights?
· Right to raise children as parent’s wish

· State statue prohibiting instruction in certain foreign languages in private schools “materially interferes with the power of parents to control the education of their own.”  (Meyer v. Nebraska)
· State law requiring parents to send children to public schools would “unreasonably interfere w/ the liberty of parents & guardians to direct upbringing & education of children.”  (Piece v. Society of Sisters)
· The broad statute was unconstitutional as applied b/c it violated the fundamental right of parents to make decisions concerning the care, custody, and control of their children.  Troxel v. Granville (2000) [SOR = strict scrutiny]

· Father’s rights to raise child [**fact specific area**]
· BF who also raised children (something more—lived together for 18 years) until mother died could not be irrefutably presumed unfit—there is a private liberty interest to children on has sired and raised AND state can only break that relationship subject to strict scrutiny.  Stanley v. Illinois (1972) [SOR = strict scrutiny]
· No fundamental right of BF who sires child through an adulterous affair and only lives with the child for a very short while (small connection).  Michael H. & Victoria D. & Gerald D. (1989) [SOR = rational basis?  Depends on degree of connection w/ child]
· Right to family living arrangements

· Family living arrangements (beyond nuclear family—to extended family) are one of the liberties granted in Due Process. Moore v. East Cleveland (1977).  [SOR = more than rational basis, “careful” scrutiny]

· Family living arrangements may be limited to “family” meaning all blood/marriage/adoption relatives.  (Village of Belle Terre v. Boraas (1974))  Upheld local ordinance that defined single “family” as not more than two unrelated persons.  [SOR = rational basis]
· Involves Homosexuality?
· Right to Homosexual Sodomy

· Consensual, homosexual sodomy is not a fundamental right.  Bowers v. Hardwick  OVERRULED; [SOR = rational basis]
· Precedent protects intimate personal choices central to personal life and liberty—“the fundamental interest all individuals have in controlling the nature of their intimate associations w/ others.”  Bowers dissent (Blackmun) (plus 3)

· Right to privacy w/in own home
· Spatial privacy w/in own home, right to be let alone Stanley v. Georgia—held that State could not punish private possession of obscene material) Bowers dissent (Blackmun) (plus 3)

· NO b/c essential “liberty” exists to engage in non-reproductive, sexual conduct others may find immoral (Griswold, Eisenstadt, and Carey) Bowers dissent Stevens (plus 2)

· Right to consensual intimate contact

· “[T]he liberty protected by the Constitution allows persons the right to” engage in consensual intimate contact.  Liberty interest in homosexual conduct.  (Lawrence v. Texas) (2003) [SOR = assume rational basis b/c liberty interest but doesn’t say explicitly]
· Right to Homosexual Marriage
· None but fruits in above; see OUTLINE EP section
· Also, think privileges & immunities.
· Right to Homosexuality AND minors, coercion, prostitution, gay marriage, or gays in the military

· Explicitly reserved by O’Conner in concurring opinion in Lawrence.

· Involves Due Process of Aliens?
· Aliens do NOT have the same due process rights as US citizens.

· Holding an alien w/out bail does not violate 5th Amendment due process. Demore v. Hyung Joon Kim
· “Congress may make rules as to aliens that would be unacceptable if applied to citizens.”
· BUT would have had 5 for rights of aliens (2 would have gone other way IF the time period of the detention was longer—Kennedy & Breyer)
· Involves Personal Lifestyle Choices—(last ditch effort?)?  
· Right to privacy in own home

· Privacy right extended to overturn conviction for possession of obscene materials in one’s own home (Stanley v. Georgia (1969))

· Right to walk, stroll, or loaf (concurrence in Roe)
· Right concerning basic matters of procreation, marriage and family life generally

· Only infringements on substantial claims of infringement on the individual’s freedom of choice w/ respect to certain basic matters as procreation, marriage, and family life, not police grooming regulations.  (Kelley v. Johnson (1976))

· Involves Right to Treatment and Protection?

· Mentally ill detained person has 1) right to safe conditions & confinement (personal security) 2) right to freedom from bodily restraint, & 3) treatment when the State institutionalizes an individual who is thereafter dependent on the State b/c a duty to provide certain services (at the State’s discretion) is created.  Youngberg v. Romeo (1982)

· Right to Treatment if confined involuntarily and not dangerous.

· Involuntary confinement of a patient who was not dangerous to self or others w/out providing any treatment violates the due process guarantee.  O’Conner v. Donaldson (1975) (unanimous)

· No right to affirmative protection for government.

· State is not constitutionally responsible for failing to affirmatively protect private citizens from harm which arises from other sources—child placed in custody of father by social services (after complaints & accusations for abuse) & no cause of action existed b/c no right to be protected.  DeShaney v. Winnebago Cty. Dept. of Social Services (1989)

· Brennan w/ Marshal & Blackmun dissenting—by helping the child and limiting help from other channels (cutting off private aid), the State puts itself in a position to have an affirmative duty to the child.

· No right to protection from high speed chases (reckless/dangerous gov’t activity in pursuit of protection)

· Police officer does not violate substantive due process by causing death by a high speed chase aimed at apprehending a suspected offender.  Sacramento v. Lewis (1998) (unanimous).

· Theory:  on its way to becoming a fundamental right OR is it on the fence?

· consensus theory?  
· essential to ordered liberty (Palko v. Conn.)

· penumbras? create a zone of privacy & conduct w/in that zone (like in Griswold)?

· other cases to ground right/compare right to?

· tradition?

· 9th Amendment?

· If fundamental, STRICT SCRUTINY.   

· IF liberty interest, RATIONAL BASIS REVIEW.
Equal Protection
	Type of Equal Protection
	Type of Right
	Standard of Review
	Consequences

	Traditional Equal Protection
	Econ & Social Legislation
	Rational Relation
	Deferential 

(usually validated)

	New Equal Protection
	Fundamental Rights & Suspect Classification
	Strict Scrutiny = compelling governmental interest & narrowly tailored
	Strict in theory/fatal in fact (usually invalidated)

	Newer Equal Protection
	Gender Based Classification
	Classification must serve an important governmental objective AND be substantially related to that objective
	Usually will invalidate, but not always (intermediate standard)


· Does the law create an unreasonable, arbitrary classification—treat TWO classes of people similarly situated differently? 
· If YES, ask…
· Is the law facially neutral?
· Is there a discriminatory EFFECT?—If so then must to prove law motivated by a discriminatory PURPOSE to invalidate law in order to prove invidious discrimination?

· Prove discriminatory PURPOSE by…
· Must prove disparate impact PLUS intent (Washington v. Davis)
· May Look to Following Factors to Prove INTENT to discriminate…(Village of Arlington Heights)

· historical background 

· departures from the normal sequence of proper procedures;

· legislative or administrative history (testimony);

· specific prior events (before law enacted);

· disparate impact (not sufficient alone)

· other stuff (not exhaustive list)

· But only need to show race is a motivating factor (not THE factor) to trigger the shift in the burden (Village of Arlington Heights v. Metro Housing Dev. Corp.)

· UNLESS 100% discriminatory enforcement (Yick Wo v. Hopkins (1886))
· BUT Hunter suggests need to prove NO permissible intent existed to really meet the test…

· Overturned law where (1) discriminatory intent was a motivating factor AND (2) no permissible intent existed AND (3) law would NOT have been enacted in absence of racial discrimination.  Hunter v. Underwood (1985)—must prove ALL 3 facts to prove discriminatory purpose to strike down law under Equal Protection.  **Higher burden**

· AND Feeny suggests mere KNOWLEDGE (not specific intent) that discrimination would happen is insufficient.  

· IF can prove law was created with a discriminatory PURPOSE in mind, then SHIFTS burden and city/State can prove would have passed law IN SPITE of the discriminatory purpose.  (Washington v. Davis)

· If state can show would have passed in spite of, rational basis review.

· If CANNOT, look at TYPE of class…

· IF can prove has discriminatory purpose, subject to REVIEW.

· suspect class (race) = strict scrutiny;

· gender = intermediate SOR;

· ALMOST impossible unless b/c of pregnancy case Gedulig v. Aiello (BUT grounded in “real” differences).

· nothing special = rational basis.

· etc…see below.
· Is the law facially discriminatory (recognizes two distinct classes)? [Strict scrutiny or depends on kind of distinction, see race, gender, etc. below]
· Does the law involve a particular factual area of Equal Protection?

· Traditional Equal Protection [SOR = rational basis]

· economic distinctions 

· taxes on slot machines (Fitzgerald v. Racing Ass’n of Central Iowa)

· ads on business vehicles (Railway Express v. NY)

· closed economic classes (New Orleans v. Dukes)

· Suspect Classification [SOR = strict scrutiny]

· race

· Struck down VA miscegenation law prohibiting interracial marriage b/c violated Equal Protection (Loving v. Virginia) 
· note—even though Loving applied to all races (prohibiting interracial marriage for the black and the white person) it still was coined invidious racial discrimination 

· Court applied strict scrutiny BUT upheld a wartime conviction for violations of a military order excluding Americans of Japanese ancestry from certain designated military areas.  (Korematsu v. United States (1944))

· racial classifications subject to strict scrutiny (not per se invalid)—and can be sustained where there is “pressing public necessity”
· Murder conviction of AA defendant where state law excluded AAs from jury service overturned under Equal Protection.  (Strauder v. West Virginia (1880))

· “the law in the States shall be the same for the Blacks as for the White; that all persons, whether colored or white, shall stand equal before the laws of the States, and in regard to the colored race, for whose protection the amendment was primarily designed, that no discrimination shall be made against them by law b/c of their color”

· State court’s consideration of private racial bias (and injury that racial bias may inflict on child) in removing child from mother violated Equal Protection by embodying that racial bias.  (Palmore v. Sidoti (1984))

· discrete and insular minorities

· “More exacting judicial scrutiny” for “discrete and insular minorities” under Equal Protection b/c minorities lack the political power to protect their interests. United States v. Carolene Products (1938) (Stone, footnote) 

· rationale rejected in recent AAction decisions

· criteria of Suspectness—some of the factors that have been considered in labeling a classification suspect include (in cases above):

· the historical purpose of the Equal Protection Clause;

· a history of pervasive discrimination against the class;

· the stigmatizing effect of the classification;

· classification based on an immutable status or condition which a person can’t control;

· discrimination against a “political insular minority.”

· Discrimination in Education [SOR = ?; if w/ race = strict scrutiny; if w/ gender = intermediate]
· appears to be less and less deference over the years (from Plessy to Brown to AA cases)

· Affirmative Action [SOR = strict scrutiny regardless of race of Π (Bakke)]

· In Education

· Remedying De Jure Discrimination = more likely to be upheld (SOR = strict scrutiny)

· Remedying De Facto Discrimination = less likely to be upheld (SOR = strict scrutiny)

· Educational Diversity = compelling state interest (Bakke & Grutter)

· B/C (Grutter)

· important purpose of public education and freedom of speech and though in university environment.;

· businesses require a variety of skills and global marketplace requires diversity;

· necessary for citizenship;

· grounds for Nation’s leaders.

· AA validated IF

· highly individualized, holistic determination (no predetermined or technical bonuses);

· race used in flexible way w/ other soft variables also given weight;

· no quota system—goal of obtaining a “critical mass” of minority students is not a quota (where % change substantially each year);

· no race neutral alternatives available w/out losing academic prestige;

· sunset provision (?)

· AA invalidated IF

· no individualized review;

· # values attributed to anything—limits individual determination/looks quota-like;

· quotas;

· Brenann uses intermediate SOR for white Πs (AND Ginsburg & Souter & Breyer (?) would use less than strict scrutiny)

· In Construction

· Under heightened (not strict SOR), Court upheld a “set aside” provision requiring state and local governments receiving federal public works grants to allocate at least 10% of the funds for purchasing services from minority business enterprises.  Fullilove v. Klutznick (1980)
· Court held strict scrutiny applied to state and local AAction programs—individual right to be treated w/ respect not group right.  City of Richmond v. JA Cronson (1989)—struck down 30% set aside, called remedial but no direct evidence, 

· Need strict scrutiny (14th Amendment EP b/c local and State) to “smoke out” covert racism and allegedly “benign” plans actually based on racial stereotypes/prejudice.

· ALL state, local, AND federal racial classifications must be analyzed under STRICT SCRUTINY.  Adarand v. Pena (1995) (plurality)—federal program provided financial incentives to gov’t contractors to hire sub-contractors certified as small business controlled by social and economically disadvantaged individuals upheld; rebuttable presumption that all racial and ethnic minority groups are socially disadvantaged.

· Rationale—1) skeptical of benign purpose—need to smoke out covert invidious discrimination; 2) need for consistency (framed as an individual right); 3) congruence—law should be same under 5th & 14th Amendment.

· Overruled Metro Broadcasting (as far as SOR goes).

· Gender Classifications [SOR = intermediate scrutiny] [SOR = rational basis for “real” gender differences]

· Discriminatory on its face? 
· = intermediate review, must show 
· (1) important governmental objects AND
·  (2) that the discriminatory means employed are substantially related to the achievement of those objectives (Frontiero, then Craig)

· BUT 4 votes for strict (most votes ever)

· Modern = intermediate w/ teeth, requires “exceedingly persuasive justification” and burden of the justification is demanding and it rests entirely on the State (US v. Virginia & Mississippi University for Women v. Hogan) 

· Discriminatory impact b/c believes discriminatory purpose for facially neutral standard?

· MUST show decision maker CHOOSE law specifically to discriminate; knowledge that it would probably occur is INSUFFICIENT.
· Discriminatory purpose NOT shown when lifetime preference given to veterans for state civil service provisions where 98% of veterans are male.  Personnel Administrator v. Feeney

· (!) Court upheld a CA disability insurance program which exempted from coverage any work loss resulting from normal pregnancy using the rational basis test.  Gedulig v. Aiello (1974). (!) (kills discriminatory effect theory)
· Rational Basis SOR = “real” classification
· Involves “real” gender differences? 
· SOR = rational basis

· pregnancy (Gedulig)

· draft (Feeny)

· statutory rape/pregnancy (Michael M.)

· child birth (Michael H.)

· Sexual Orientation Discrimination [SOR = rational basis; unless fundamental right…?]
· SOR = rational basis 
· but Romer critiqued for not being very deferential
· Fundamental Rights [SOR = strict scrutiny?, some heightened standard]

· Right of Interstate Migration [in flux on existence of fundamental interest and SOR—NOT decided b/c keep agreeing on the MERITS]
· Right to interstate travel is a fundamental right—uses stricter scrutiny of whether it promotes a compelling state interest.   Shapiro v. Thompson (Brennan) (1969)

· State’s statutory scheme distributing benefits from natural resources (oil) based on length of each citizen’s residence struck down under EP—violated newer citizens EP rights = USES Rational Basis review.  Zobel v. Williams (1982).

· Court held that preference in civil serve employment by NY to solely resident veterans who lived in the state at time entered military served violated constitutional rights of veterans who lived outside the state.  Attorney General of NY v. Soto-Lopez (plurality) (1986).

· Brennan w/ Marshall, Blackmun & Powell—violated right to migrate and state had not met heavy burden of strict scrutiny;

· Burger w/ White—concurred on rational basis Zobel precedent (rationale basis).

· O’Conner w/ Rehnquist & Stevens—dissented—heightened scrutiny under “right to migrate” under EP is inappropriate.

· **Note—5 for Zobel rational basis.
· Look at what is being denied during the waiting period—waiting periods may be sustained in less fundamental rights type areas.

· More likely to be struck down if not essential…

· Court upheld 1 year waiting period for divorce under Shapiro in Iowa b/c long tradition of state control AND not necessity.  Sosna v. Iowa (1975)

· Upheld 1 year waiting period for in-state tuition benefits.  Starns v. Malkerson (1971).

· Less likely to be struck down if essential.

· Struck down 1-year waiting period for non-emergency hospital or medical care at public expense under Shapiro.  Memorial Hospital v. Maricopa County (1973) (Marshall)—may not deter or penalize the constitutional right to travel AND medical care is a basic necessity of life as much as welfare assistance. 
· Requirement that person be resident of state for a year and of the county for 3 months before allowed to vote struck down under EP.  Dunn v. Blumstein (1972) (Marshall)—strict scrutiny b/c fundamental right.  Legitimate interest to make sure all voters residents (purity of the ballot and prevention of fraud)—but excessive.  30 days would have been ample but 1 year or 3 months too long.

· BUT upheld 50-day durational voting residency requirement.  Marston v. Lewis (1973)—reasonable time to make accurate voting lists/Constitution not so rigid as to require only 30 days.

· Marshall dissented saying 30 days enough.

· Look at the TYPE of residency req’d:  Bona fide vs. Durational

· Duration Residency Req’d—must be in State for certain time period in order to be eligible for certain benefit.

· Bona fide Continuing Residency Req’d—must be actual resident at the time.  
· Right to Education/Spending On [SOR = rational basis]

· no fundamental right to education.  (San Antonio Independent School Dist. V. Rodriguez)
· Does the law violate the privileges and immunities clause of the 14th Amendment? Or is the right protected under the privileges and immunities clause of the 14th Amendment?
· Does the law make distinctions that between people who are Citizens of the United States?  (Saenz v. Roe)
· Are the distinctions based on bona-fide classifications to ensure valid state resident?

· If yes, narrow window for classification after Saenz.

· Is the benefit portable?

· If portable (education, job training, etc.—can leave and take benefit w/ you), then rational to impose waiting periods b/c cannot get $ back and will not reap benefit.

· If not portable, (welfare benefits—cut off once leave state) then not rational to deny b/c only benefit while citizen.

· Is there discrimination against a newly arrived citizen?

· If yes, APPLY STRICT SCRUTINY based on the right to travel. (Saenz v. Roe)
· Does the law involve Privileges defined under the Privileges and Immunities Clause?  (list of rights from Slaughter-House Cases—BUT in case no Constitutional basis for fundamental rights)  (***???***?)
· to petition Congress;

· to peaceably assemble;

· to use the write of habeas corpus;

· to use navigable waters of the U.S.;

· the right to interstate travel;

· to claim the rights secured by the 13th and 15th amendments;

· the right to vote in federal elections.

Freedom of Expression

Clear & Present/Danger/[Modern = Brandenburg Test]
· Is the advocacy directed to inciting or producing imminent lawless action;

· AND is likely to incite or product such (immediate) actions? 
· Is it direct enough to assume some action a later time?  

· “we’ll take the fucking streets later” is not direct enough (Hess v. Indiana—nothing more than advocacy of illegal action at some indefinite future time) 

· Is it mere advocacy OR so specific that speech is aiding an abetting a crime?  (Rice)
Content-Based vs. Content-Neutral

· Is the law content-based?  
· Gov’t must establish that speech falls into a category of unprotected or low value speech 

· OR APPLY strict scrutiny.
· Prohibited picketing outside of school EXCEPT teacher’s union—struck down under strict scrutiny b/c view-point based and NOT narrowly tailored.  Police Department v. Mosely (1972)
· NY Son of Sam law requiring all Ks w/ convicted person for depiction of crime to turn over income to an escrow fund for victim to be content-based statute—invalid under strict scrutiny review.  Simon & Shuster v. Members of the NY State Crime Victims Board (1991)
· Content-based B/C singles out income derived from expressive activity for a burden the State places on NO OTHER INCOME, and it is directed at works w/in a specific context;
· OR, ask if the law regulate a secondary effect—which makes it content-neutral?

· If yes, higher than rational basis...see content-neutral below.

· If no, b/c regulates the DIRECT effects of the speech

· Is the law content-neutral? [manner, time, place?]
· Intermediate standard of review—it is sufficient that the law is narrowly tailored to serve a significant or substantial government interest AND leave open ample alternative channels of communication?
· Ask, does the nature of the place and the place’s normal activities dictate the kinds of regulations of time, place and manner that are reasonable to THAT place?  Is the manner of expression appropriate/compatible w/ the normal activities of the public place?
· Is their an incidental restriction w/ highly disproportionate impact on speech?
· Sometimes elevated scrutiny IF an incidental restriction either has a highly disproportionate impact on free expression OR directly penalizes expressive activity—then may get heightened (strict) scrutiny. 
· Secondary Effects Doctrine (content-neutral)—is the statute regulating secondary effects (and not reaction to speech itself)?
· Court upheld city ordinance prohibiting adult motion picture theatres from locating w/in 1000 feet from any residential, church, park or school (content-based by type of movies allowed to show).  Renton v. Playtime Theatres (1986)
· Secondary Effects Doctrine:  Justified B/C regulation prohibited a particular KIND of speech BUT the purpose of the regulation is UNRELATED to the speech;
· purpose = deal w/ secondary effects of such theatres in the surround community such as crime & decreased property values.
· therefore, claims ordinance is content-neutral
· Secondary effects doctrine failed—ordinance prohibiting any sign that would bring a foreign gov’t into public disrepute w/in 500 feet of an embassy was struck down.  Boos v. Barry (1988)
· Argument made = content-neutral b/c secondary effect is int’l law obligation to shield diplomats from speech that offends their dignity.
· Court found ordinance content-based b/c signs critical to foreign gov’ts are not allowed (while positive signs are allowed);
· REJECTED secondary effects B/C regulations that focus on the DIRECT impact of the speech on the audience (here offense to foreign diplomats) are not secondary BUT primary effects.
Prior Restraint
· Any prior restraint on expression comes to the Court w/ a heavy presumption against its constitutional validity.
· Statute that allows prior restraint on press infringement of the liberty of the press unconstitutional under 1st Amendment.  Near v. Minnesota (1931) (first prior restraint case)—newspaper attacked mayor & chief of police saying a “Jewish gangster” was in control of gambling, bootlegging and racketeering in Minneapolis;
· What is a prior restraint?  Court has used prior restraint language in…

· to strike down gross receipts tax on newspapers (Grosjean v. American Press) (1936);
· to strike down controls on mailing privileges (Lamont v. Postmaster General) (1965);
· Anything that either directly or indirectly causes excessive caution of the speaker before an adequate judicial determination has been made on whether the speech is protected.
Overbreath (Underbreath)

· Does the law prohibits protected expression as WELL as unprotected expression?
· BUT still struck down ordinance for overbreath 1 year later where ordinance prohibited to “curse or revile or to use obscene or opprobrious language toward or w/ reference to any member of the city police while in actual performance of his duty”—no mention of substantial.  Lewis v. City of New Orleans, (1974) 
· Court found unconstitutionally overbroad resolution of Airport—LAX not open for 1st Amendment activities (no need to mention Broadrick’s substantial test).  Board of Airport Commissioners v. Jews for Jesus (1987)—royally STUPID resolution b/c reaches the “universe” of expressive activity.
· Majority found an ordinance prohibiting 3 or more people on the sidewalks a manner annoying to passerby’s unconstitutionally vague and overbroad.  Coates v. City of Cincinnati
· Does the law substantially infringe on unprotected expression?

· Tightened up overbreath doctrine by requiring SUBSTANTIAL OVERBREATH to statute invalidate statute (statute was upheld).  Broadrick v. Oklahoma (1973)—1st Amendment challenge to statute restricting political activities of the state’s civil servants.
· Court upheld overbreath attack against municipal ordinance—Used substantiality requirement to mean that “there must be a realistic chance that the statute itself will significantly compromise recognized First Amendment protections of parties not before the Court for it be facially challenged on overbreath grounds.  Los Angeles City Council v. Taxpayers for Vincent (1984)
· Expands reach of Broadrick—reversed NY Court of Appeals invalidation of on overbreath grounds of a state statute that prohibited the knowing promotion of a sexual performance by a child under the age of sixteen by distributing material that depicts such a performance.  NY v. Ferber
· Broadrick sound rationale and should be applied here where harmful employment of children to make sexually explicit materials for distribution;
· Message (dicta?)—all overbreath challenges should apply Broadrick regardless of whether speech or action

Fighting Words, Offensive Speech, & Hate Speech

· Government has no power to punish expletives.
· Overturned conviction b/c Δ engaged in speech and no conduct—government has no power to punish the use of offensive expletives absent a particularized and compelling justification.  Cohen v. California (1971)
· Can’t stop speech just b/c hostile audience.  (Skokie)
· But even unprotected speech can not be viewpoint passed (RAV)

· UNLESS real special—“If the basis for the content discrimination consists entirely of the very reason the entire class of speech at issue is proscribable, no significant danger of idea or viewpoint discrimination exists” 

· Black is the narrow exception.

· Any valid Hate Speech Ordinance?

· yes, if sentence enhancement AND prove racial-intent element of crime beyond a reasonable doubt.  (Apprendi v. NJ)  
Expressive Conduct

· Does the speech involve ACTION—have a speech and non-speech element?
· Questions for Conduct that Speaks

· Is the regulation w/ in the constitutional power of the court?
· Does the regulation further important substantial governmental interests?
· Is constitutional interpretation unrelated to suppression of freedom of expression?
· Is the incidental restraint on freedom of expression no greater than necessary to achieve the governmental interest?
· BUT if answer #3—then higher scrutiny (Texas v. Johnson)
· Struck down flag burning conviction—Texas
· Used O’Brien Test at first BUT then when got to #3 on incidental effect on speech and was clear law was VERY MUCH related to suppressing political speech—no sacred symbols under the 1st Amendment—took out of O’Brien and used strict scrutiny.

· Created a two-track approach, if yes to #3 (yes, related to suppression of freedom of expression, then use strict scrutiny to strike down); if no to #4, then continue w/ O’Brien Test.

· “If there is a bedrock principle underlying the First Amendment, it is that the Government may not prohibit the expression of an idea simply b/c society finds the idea itself offensive or disagreeable.”

· **If the regulation is based on the content of the symbolic speech in particular (#3), then most exacting scrutiny applies.**

Public Forum Doctrine

	Type of Forum
	Traditional Public Forum
	Limited Public Forum
	Non-Public Forum

	What is Protected
	Areas considered traditional public forums—historically had as a “a principal purpose the free exchange of ideas.”  Example; outside statehouses, streets, parks.


	Areas opened up by the state/government for expressive activity.
	Areas NOT open for public forums traditionally (deemed by court NOT public forums at all).  For example, jails, libraries, military bases, rapid-transit cars, mail boxes, public debates on TELEVISION, etc.

	Kinds of Rights to Access
	Right of access AND Equality of access assured—CANNOT bar all communicative activity.
	Same rights of ACCESS BUT a gov’t may take the forum away completely
	Need only survive rational basis and not be content based—NO guaranteed access (except not content based exclusion.

	Content-Neutral
	Significant governmental interest PLUS must leave open ample alternate channels of communication
	Significant governmental interest PLUS must leave open ample alternate channels of communication
	Rational Basis w/ marked judicial deference.


Commercial Speech

· Central Hudson Test [correct answers to make the speech regulate-able]
· (1) Is speech involved is illegal or misleading? [no]
· (2) Is the governmental interest advanced by the regulation substantial? [yes]
· (3) Does it directly advance that interest? [yes]
· (4) Is the regulation no more extensive than necessary to achieve the governmental interest? [yes]
· Central Hudson Test Questioned by Concurrence—RI law banning the advertisement of retail liquor prices except at the place of sale violate the 1st Amendment.  44 Liquormart v. Rhode Island (1996) (unanimous decision but plurality on the standard for commercial speech cases).
· Less than strict review = when a State regulates commercial speech to protect consumers from misleading, deceptive, or aggressive sales practices or requires the disclosure of beneficial consumer information.

· (Plurality would change review standard) Far less reason to depart from rigorous review demanded by 1st Amendment = when a State entirely prohibits the dissemination of truthful, non-misleading commercial messages for reasons unrelated to the preservation of a fair bargaining process.  

·  (Liquormart  caveat) MUST ask 

· Is there a blanket ban on speech?

· Is that ban related to consumer protection?

Obscene Speech

· Miller Test

· (1) would the average person, applying contemporary community standards find the work, taken as a whole, appeals to the prurient interest?
· (2) does the work depict or describe, in a patently offensive way, sexual conduct specifically defined by applicable state law?
· (3) does the work, taken as a whole, lack serious literary, artistic, political, or scientific value?
· EXPLICIT HOLDING 
· 1) obscene materials = zero protection;
· 2) States have power to regulate subject to specific safeguards w/out proving no value—UNLESS a showing material is of SERIOUS value can be made;
· 3) determine obscenity by “contemporary community standards” NOT “national standards.
Indecent Speech
· can be regulated on the radio like a nuisance—for appropriate in time, manner, etc
· see outline
Right to Access—see outline
