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CHECKLIST

Read carefully. All facts count.
Argue BOTH SIDES!!!
Analyze each of these with respect to EACH PROVISION of the law in question.

INCORPORATION

· Is the provision/law in question federal or state?

· FEDERAL:

· Most of BOR apply directly to the federal gov’t.
· DP and EP of 14th amend applies to states, but DP of 5th amend applied to federal gov’t and requires fed gov’t to give DP and EP.
· STATE:

· Does provision involve any amendment that was already incorporated?

· (most of them have been; if already incorporated, then no issue.

· Does provision/law involve any of the following amendments?
· 2nd Am – Right to bear arms?

· If so, must discuss whether 2nd amendment can apply to the states.  
· Implicit in ordered liberty? (Balco) ( Maybe

· Is the right fundamentally fair and necessary to ordered liberty in our current system?  If so, it should be incorporated (under Duncan’s approach to incorporation, but that is about criminal justice)
· 3rd (right to no quartering of troops), 5th (right to grand jury in criminal cases), 7th
PRIVILEGES & IMMUNITIES

· Is provision in question a state provision?
· If YES,

· Does provision implicate the right to travel freely or resettle in another state?

· This right is protected under P&I (Saenz v. Roe – states cannot discourage relocation by instituting waiting periods before giving state benefits)
· Intended to protect the citizen of a state against the federal gov’t only, not the legislative power of his own state. (Slaughterhouse Cases)

· Protects only bundle of rights regarding relationship to national gov’t, like protection on the high seas, rt to petition, various other rights, right to travel.
DUE PROCESS

· Does provision in question involve economic rights?
· For instance,  minim wage laws, max working hours, consumer protection, price regs, restriction on business entry, etc.

· If YES:

· Minimum rationality standard (Nebbia, Lee Optical)

· Must have proper legislative purpose.

· Any possible legitimate purpose, whether or not expressed.
· Court will attribute the purpose of the statute from the means (Lee Optical)
· Must not be arbitrary or discriminatory

· Means chosen reasonably relate to ends sought.
· When question  is whether means are properly related to a legit purpose, existence of facts supporting the legislative judgment are presumed (Carolene Products)

· States are free to adopt whatever economic policy may be reasonably deemed to promote public welfare, and to enforce that policy by legislation adapted to its purpose.

· Law does not need to be in every respect logically consistent with its aims.  It’s enough that there is problem and that legislature thought law was reasonable way to correct it (Lee Optical)
· BURDEN – on challenger to show no rational relationship.
· Note – Court has not invalidated economic regulation on DP grounds since 1937.

· Is there another reason to apply higher scrutiny?

· Does law on its face seem to be within specific prohibition of Constitution (i.e. BOR)?

· If YES, then Court should not presume its constitutionality.

· Does law affect group with lack of political input?

· Is there a corrupted or tyrannical majority?

· Does the law affect “discrete and insular minority?

· If YES to any of these, then under Carolene Products FN4, greater scrutiny ought to be applied.

· Does provision in question burden a fundamental right?

FUNDAMENTAL RIGHTS

· Different Approaches to fund rts under substantive DP:
· Harlan – 
· “dignitary interests constrained by traditional regulation”

· “implicit in concept of ordered liberty” / emphases “traditions” and “collective conscience”

· Douglas – penumbral privacy approach / “zones of privacy”

· Established fundamental rights:

· Right to travel from state to state, and be treated equally if they move states? (Saenz v. Roe)

· PRIVACY RIGHT
· RIGHT TO PROCREATE (Skinner v. OK)

· RIGHT TO OBTAIN/USE CONTRACEPTIVES (Griswold, Einsenstadt v. Baird)
· Cannot make distinction between married and unmarried with respect to contraception (Eisenstadt)

· Cannot prohibit sales /dist of contraceptives to minors (Carey)

· RIGHT TO TERMINATE PREGNANCY (Roe, Casey)
· States can’t prohibit abortions (Roe)

· Before viability, state may not prohibit abortions, but may adopt regulations protecting life and health of mom, as long as no undue burden (substantial obstacle). (Casey)

· Burden of persuasion on challenger to show this.

· Undue Burden?

· YES, if:

· Requires spousal notice and consent. (PP v. Danforth, Casey)

· Requires parental consent for minors with NO judicial bypass procedure.

· Complete ban on partial birth abortion.

· No, if:

· Must be performed by licensed physician

· Requires doctor to give truthful info about procedure and alternatives

· Requires 24 hour waiting period for informed consent

· Requires parental consent for minors but there IS a judicial bypass procedure. (mature, in best interest)

· After viability, state can prohibit abortion, EXCEPT where necessary to protect Mom’s life or health.

· States CAN favor childbirth to abortions, and use funding that way (Maher v. Roe; Harris v. McRae)

· State can prohibit state employees from  performing abortions within scope of employment (as long as state facility is not the only option (Webster)

· State CANNOT completely ban partial birth abortions, but can bar specific type if: (Stenberg v. Carhart)

· Other, adequate, and safe methods of abortion available, AND

· Law provides exception for those instances where necessary to preserve life/health of Mom.
· RIGHT TO MARRY (Loving v. VA)

· Most state regulation of marriage is subject to SS, EXCEPT: 

· Where regulation is reasonable and doesn’t significantly interfere in decision to enter marriage, it need only have important gov’t interest and be narrowly tailored to that interest. (Zablocki v. Redhail)

· If restriction is one of following, S.Ct. may apply SS (but we don’t know):

· Age requirements

· Monogamy

· Consanguinity

· Same Sex

· Prisoners have rt to marry, and can’t be conditioned more than anyone else’s right (Turner v. Safley)

· RIGHT TO MAKE FAMILY CHOICES
· State cannot restrict family relationships (Moore v. East Cleveland)

· State cannot prevent extended family from living together. (Moore v. East Cleveland)

· State cannot interfere with child upbringing and choices regarding childcare, education, visitation rights,etc. (unless parent not adequately caring for child) (Troxel v. Granville)

· RIGHT TO VOTE
· At large voting schemes and multimember districts not unconstitutional per se.

· Regulations/voting schemes used to further discrimination by minimizing, canceling out, or diluting voting strength of racial element of population violate 14th amendment (Rodgers v. Lodge)
· What is NOT a fundamental right?

· No right to live with ppl who are not family members (Belle Terre v. Boraas)

· No right to engage in certain sexual acts. (Lawrence never said homosexual sex was fundamental right; BUT, right to privacy of sexual acts is protected by DP.)

· No right to physician-assisted suicide. (Washington v. Glucksburg)
· If law burdens a fundamental right, apply STRICT SCRUTINY.

· Except with regard to privacy cases . . . Casey and Lawrence muddied waters here.
· Abortion – undue burden standard

· Lawrence – didn’t say SS; didn’t say anything about SOR

· If law does NOT burden fundamental right, apply minimum rationality review.
EQUAL PROTECTION

· Does the law impinge on a fundamental right? (See above under DP)

· Does the law make some kind of classification?
· Are all similarly situated people treated alike?

· What is the classification being made?

· Does the classification involve a SUSPECT CLASS?
· Racial classification (race or national origin) (Korematsu, Strauder)
· If YES, apply Strict Scrutiny.
· AFFIRMATIVE ACTION PLAN?

· Technically, court says apply SS, but in actuality not so strict. (seen as a continuum rather than real SS)

· Compelling gov’t int?

· Remedying past discrimination.

· Gov’t CAN use a race-conscious remedy that is narrowly tailored to eliminate effects of discrimination if it is narrowly tailored.

· Narrowly tailored?

· Does preference impose burden on whites that are individually identifiable? 

· If so, then not narrowly tailored (Wygant) 

· Taking away rights as opposed to giving them? 

· Most likely not narrowly tailored (Wygant) 

· More deference to federal AA programs than state. (Fullilove)

· AA in Public Emploment and K’ing

· Adarand Constructors v. Pena – court said correct standard is SS

· Compelling interest?

· Remedying past discrim

· No business presumed disadvantaged because minority owned.

· Must show (Richmond v. Croson)
· Competent body to make findings of discrim?

· Actual findings that discrim occurred?
· Showing that race-neutral alternatives have been tried and failed?
· Narrowly tailored?

· AA in Education

· Compelling interest?
· YES:

· Remedying past discrim

· This interest would eventually end.

· Achieving racial diversity

· Promotes racial understanding

· Breaks down racial stereotypes

· Enables future leadership to have legitimacy by allowing minority representation of leaders

· This interest doesn’t necessarily end.

· NO:

· Having minority teachers as role models. (Wygant)

· Narrowly tailored?

· YES:

· Considering race as one factor in applicant’s candidacy (Grutter v. Bollinger)
· Accepting “critical mass” of underrepresented minorities (Grutter)

· NO:

· Pure quota system (Grutter)

· Assigning point values based solely on race (Grutter)

· Does the classification involve a QUASI-SUSPECT CLASS?
· GENDER?
· Does law affect those who are similarly situated?
· Classification based on average differences?
· Presumption against relying on average differences in making the law.

· Law may NOT make these distinctions; must choose gender-neutral alternative.

· US v. VA (VMI) – no overbroad, archaic generalizations.

· Classification based on real differences?

· Regulation based on gender can be justified if based on “real, physical” differences between the sexes, like pregnancy, anatomy, etc)

· Still presumption of validity, but must ask whether regulation is reasonable with regard to purpose of law.

· Michael M – permissible to make differences in statutory rape law because of real differences in gender.
· Even if there are real differences, gov’t may have to choose gender-neutral alternative if reasonably available?
· Apply Heightened – Intermediate Rational Basis Review

· Intermediate standard established by Craig v. Boren – 

· Substantially related?

· Important gov’t int?
· NOT important purpose to justify classifying based on gender:

· Administrative ease and convenience (Reed v. Reed)

· Gender as proxy for other archaic and overbroad generalizations (Craig v. Boren)
· Later heightened to - Exceedingly persuasive justification?

· (US v. VA – VMI case – allowing women into school)
· LEGITIMACY?
· Quasi-suspect because of stigma, and because this is immutable characteristic

· Apply Intermediate scrutiny

· ALIENS?
· Quasi-suspect when STATE uses it to classify, because it is presumed to be based on animus towards outsiders.

· So when STATE uses it, apply intermediate scrutiny.

· NOT quasi-suspect when FEDERAL GOV’T uses it, because fed gov’t has power to treat citizens differently from non-citizens.
· So, when FEDERAL GOV’T uses it, apply minimum rationality.

· Apply Intermediate scrutiny.

· Is the class neither suspect NOR quasi-suspect?
· Such as:

· Age 

· Apply “relaxed” rational basis standard. (Murgia)

· Ask:

· Are these classifications fair with respect to similarly situated persons?

· Is an age classification an efficient way for the gov’t to sort out who gets the benefit and who doesn’t?

· How expensive or difficult is it to test everyone who wants the benefit, like in Murgia, a police officer?
· Sexual Orientation

· Apply rational basis (Romer v. Evans; Lofton)

· But could argue that it was heightened review in Romer – court struck law under rational basis.

· Court has never directly said that homosexuals are suspect class.

· Alienage

· When FEDERAL GOV’T uses it, apply minimum rationality

· Disability

· Sometimes “pseudo-rational basis” (Cleburne, where court purported to apply rational basis but looked closely at actual purpose behind regulation affecting the mentally retarded)

· Others

· Apply rational basis

· Is the law permissible under applicable standard of scrutiny?

· (See standards above)
· Is the law discriminatory?
· Facially discriminatory?
· See above, Strauder.
· Discriminatory as applied?
· Law appears neutral on its face?
· Facially neutral law presumed legit.

· But it is enforced / applied disproportionately to different classes of people?

· Then, violation of EP.

· Yick Wo – Chinese laundries denied permits
· Disparate impact / purpose?
· Law appears neutral on its face?
· Facially neutral law presumed legit.

· Disparate impact?

· If only disparate impact and no discrim purpose, standard is rational basis.

· Disparate impact ALONE not enough to violate EP (Washington v. Davis; Rogers v. Lodge)
· Enactment (or maintenance) based on invidious / discriminatory purpose?

· When law is facially neutral, must present proof of discriminatory purpose (of passing and/or maintaining the law, not just discriminatory effect. (Washington v. Davis; Rogers v. Lodge)
· Washington v. Davis – facially neutral; police written test req’mt; factors negated intent.

· Rogers v. Lodge – facially neutral; at large voting scheme, no blacks elected was ev of purposeful discrim.
· Proving discriminatory purpose?

· May be inferred from totality of relevant facts, including: (Arlington Heights, Feeney)

· Historical circumstances

· Substantive departures from prior policies

· Procedural irregularities of decisionmaker

· Decision usually made by zoning boards or agencies, not legis.

· Contemporaneous remarks by decisionmaker 

· Fact that law bears more on one race than another. (Rogers v. Lodge)

· Requires more than awareness of consequences; implies that lawmaker chose action because of adverse affects on group (Feeney)

· The larger and more legislative the lawmaking body, the harder to prove discrim intent in enactment.

· If 2 purposes motivated legislature, won’t prevent application of strict scrutiny or save the law. P need show that intent was “motivating/substantial” factor. (Hunter v. Underwood)

· If discrim purpose shown, burden SHIFTS to other side to show that taint was harmless error.

· Palmer v. Thompson – suggests that even if possible discrim purpose, if no actual injury then harmless error. 
APPLYING STANDARDS OF REVIEW
· Applying STRICT SCRUTINY

· Gov’t has burden of proof here.

· Gov’t usually loses under this standard.

· Asks:

· What is the gov’t actual objective/purpose?

· Is actual purpose VITAL and COMPELLING?

· Pressing public necessity for regulation (Korematsu – although may apply only to war / national security)

· Is means chosen NECESSARY to obtain objective?

· No other alternative 
· Least restrictive means

· If empirical evidence or doubt, gov’t will fail.

· Applying Heightened – Intermediate Rational Basis Review

· When to apply?

· Standard often applied where class affected does not BY ITSELF warrant heightened scrutiny, but facts and circumstances show that there is discrimination going on. 

· Apply to GENDER classifications. 
· Asks:

· Exceedingly persuasive justification?

· (US v. VA – VMI case – allowing women into school)
· Applying INTERMEDIATE SCRUTINY

· Gov’t has burden of proof here.

· Gov’t actual objective/purpose?

· Court only looks to actual objective, not any conceivable one.

· No post-hoc or invented justifications.

·  Important purpose?
· For Gender:

· NOT important purpose to justify classifying based on gender:

· Administrative ease and convenience (Reed v. Reed)

· Gender as proxy for other archaic and overbroad generalizations (Craig v. Boren)
· Is means chosen substantially related to the objective?

· Does not have to be least restrictive alternative, but something close.

· BALANCE the harm done by the discrimination in the regulation against the harm that would be done if regulation was gender-neutral.

· If empirical uncertainties exist, gov’t will FAIL.

· Applying RATIONAL BASIS

· Challenger of law bears burden of showing there is no rational basis.

· VERY DEFERENTIAL

· Gov’t usually wins

· Does the law have a conceivable legitimate purpose?

· No need for gov’t to articulate a purpose.

· Just need to imagine any conveivable purpose (Fritz, FCC v. Beach Communications)

· No need to solve whole problem at once – can attack problem little by little (Lee Optical)

· Is the law rationally related to that purpose?

· Means chosen must be reasonably related to the end.

· Don’t need best alternative (Lee Optical)
· Over and underinclusion is tolerated. (Railway Express – prohibition on advertising vehicles upeld)

· Strong presumption of constitutionality in deciding how Congress spends money because Congress should have discretion (Schweiker v. Wilson)

· When can gov’t fail rational basis review?

· Own laws preclude it from asserting the one purpose that is rationally related to its regulation (Allegheny Pittsburgh)

· Its laws are uniform, but it intentionally demands more than that law requires from one person or a group of persons (Village of Willowbrook v. Olech)

· When it appears that there is a bare desire to harm a certain group (Moreno; animus against politically unpopular group of foodstamp households)

· When the gov't passes a regulation out of concern for private prejudice or fear of the group of people being regulated. (Cleburne)
SECOND AMENDMENT

· Is regulation coming from federal gov’t or state?
· FEDERAL GOV’T

· Constrained by 2nd amendment
· Interpretations of 2nd amendment:

· Collective Rights (Miller’s approach)– 

· 2nd am does not apply to individuals; only recognizes right of state to arm militia to fight fed gov’t. (questionable precedent)

· State law would trump federal gov’t law.

· Rationale – protection states tyrannical gov’t

· Sophisticated Collective Rights

· Only members of militia have individual rt to bear arms (National Guard)

· Individual Rights Approach

· Recognizes right of individual owners to bear arms (Emerson (2001) in dicta)

· Rationale – self-defense (state can’t provide total security), protection from tyrannical gov/t

· 2nd amendment would limit state gov’ts.

· STATE:

· Has 2nd amendment been incorporated against the states?

· Implicit in ordered liberty? (Balco) ( Maybe

· Is the right fundamentally fair and necessary to ordered liberty in our current system?  If so, it should be incorporated (under Duncan’s approach to incorporation, but that is about criminal justice)
· If incorporated against the states, then states subject to same limitations as federal gov’t.

· Other arguments for private gun ownership:

· DP (14th am) – “Life, liberty” – FUNDAMENTAL RIGHT

· Right of Privacy (Substantive DP under 14th amendment)

· Right to Life, Liberty (Substantive DP under 14th amendment)
· Therefore, apply strict scrutiny under substantive DP.

· Compelling gov’t int? 

· Protecting people in danger

· Narrowly tailored?

· Questionable – need proof of danger; findings 

· 4th Am – PRIVACY

· Protects keeping arms at home for security.
· Is this traditional liberty of the ppl, widely recognized, not regularly challenged?

· P&I Clause (14th am)
· Protecting citizens from tyranny of state is part of bundle of rights.
· Freed men after civil war vulnerable to private violence; couldn’t count on state for protection.

· REGULATION of FIREARMS:

· Congress can REGULATE, but not prohibit rt to bear arms.

· Who can be regulated?

· Felons, incompetents, illegal aliens, children, dishonorably discharged military personnel, drug addicts, renounced citizens, people subject to court orders prohibiting keeping and bearing of arms.

· How to regulate? (Must view in light of justification)
· What weapons?

· Test weapons against purposes assigned to 2nd amendment:

· Private violence – gov’t could prohibit guns not appropriate for that purpose.

· Tyrannical gov’t – same guns as militia/national guard (goes too far)

· What other regulations?
· Licensing/registration?
· If purpose is self-defense, this should not be a problem.

· If purpose is protection against tyranny, don’t want gov’t to know where guns are.
· Safety Regs?

· Safety features could constitute undue burden or expense.

· Courts probably won’t be persuaded by that argument.

· Standard of Review?

· Unknown – never been decided.

· Maybe follow Casey’s undue burdens test, closely scrutinizing prohibitions of guns.

· State will always have compelling interest in regulation of guns because they are dangerous.
FIRST AMENDMENT

***Always look out for vagueness and failure to warn problems!
· If reasonable person can’t tell what speech is permitted and what is allowed, it is VOID FOR VAGUENESS. (Smith v. Goguen; void for vagueness ( need to clarify what “defacing” entitles)
· If regulates substantially more language than Constitution permits, then unconstitutionally overbroad. (Gooding v. Wilson; Brandenburg)

Ask:

· What is the harm the speech causes?

· What sort of value is lost if we outlaw it?

· Can other speech cure it?

· (Brandeis in Whitney – marketplace of ideas)
Does the law at issue implicate speech values at all?

· If no, then no first amendment applicability. 
· WI v. Mitchell – underlying crime was conduct, not speech; penalty enhancement for race-related crimes
· O’Brien – prohibition on destruction of draft card regulates conscription, not speech.

· If yes, then continue.

If law implicates speech, then is it a communication that gov’t can properly suppress?

· What kind of regulation of speech is at issue?
· Content-based regulations

· STANDARD – Strict scrutiny

· What kind?

· Subject matter restriction? (Application of law depends on topic of speech)

· Viewpoint restriction? (Application of law depends on ideology of message

· Restrictions that make distinction based on viewpoint are unconstitutional. (RAV v. St. Paul Scalia concurrence– can’t outlaw only racist fighting words )
· Can equalize up or down – either outlaw all speech of this type or none of it.

· Content neutral regulations

· STANDARD – Intermediate scrutiny

· Regulations on conduct that affects speech

· Time, place or manner regulation?

· Regulating for health/safety reasons?

· If so, then regulation is justified.

· If not, then not justified.

· Does law involve INCITEMENT / SUBVERSIVE ADVOCACY?
· General Rule - State CANNOT prohibit advocating use of force of violation of laws.
· EXCEPT: 

· (1) Directed at producing IMMINENT lawless action?

· Consider:

· Who speaker is

· Who listeners are

· Where they are

· Context (i.e. wartime)

· (2) LIKELY to INCITE or produce such action? (Brandenberg; Dennis (C&P danger; courts should weigh gravity of the harm and it’s improbability.))

· Consider:

· Commanding language

· Language/style of speaker
· What is NOT incitement?

· Teaching is NOT urging to action (Yates)

· Expressing own views is NOT urging to action.

· Authors whose work used by copycat

· Info that facilitates crime (website with bomb recipes)

· (3) Does the statute draw a distinction between abstract teaching of resorting to force or violence and ACTUALLY preparing a group for violent action?

· If YES to all (3), then statute does NOT violate 1st am.

· Does law involve THREATS?
· General rule – True threats are NOT protected by the first amendment.
· VA v. Black – True threat can be proscribed

· State CAN outlaw statements where:

· Speaker means to communicate

· No requirement that speaker intends to carry out the threat; only that the listener believes it.

· Serious expression of intent to commit act of unlawful violence to someone.

· No imminence requirement.

· State CAN also outlaw threats in the form of actions (VA v. Black, which framed flag burning statute in terms of the threat)
· Why?

· Work REAL harms, such as: 

· Increase in cost of security of precautions;

· Cause people to change behavior

· Not harms that more speech can cure.

· Work harm immediately.

· Hyperbolic threats ARE protected (Watts v. US; not true threat against Pres)

· Does law involve FIGHTING WORDS?
· General Rule – State CAN ban fighting words.

· FIGHTING WORDS:

· Tend to incite an IMMEDIATE breach of peace? (Chaplinsky)

· Must be spoken face to face?

· Likely to cause the average person to fight?

· Not essential part of exposition of ideas; slightest social value.

· NOT fighting words:

· Words that are offensive but not directed at anyone in particular (Cohen v. CA)

· Does law involve INJURY TO REPUTATION / LIBEL?
· Whether this speech is unprotected by the 1st amend depends on who speech is aimed at and what issue the speech involves.
· Is speech true?

· If yes, then that is defense to defamation.

· If not, but was not held out as true (rather parody or joke), then no defamation.

· If held out as an opinion, then no defamation.

· If not true, not opinion, and held out as true, then may be liable.

· Who is speech aimed at?

· Public officials?

· For a public official to recover for defamatory falsehood relating to official conduct or matter of public concern, must prove:
· (1) Statement was FALSE (P’s burden)

· (2) Statement made with ACTUAL MALICE (NY Times v. Sullivan)

· Malice – knowledge that statement was false, or reckless disregard to its truth or falsity. (not mere negligence)

· Public figures?

· No distinction between public figures and public officials for purpose of 1st amendment standards in defamation suits. (Curtis)

· Private individuals?

· Greater interest in protecting private individuals; less need to protect freedom of speech/press.
· Must balance between protecting press from SL for defamation and legit state interest in compensating individuals for wrongful injury to reputation.

· Does the (alleged) defamation involve a matter of public concern?

· If yes, subject to constitutional limitations.

· Decide on case-by-case basis by examining: (Dunn & Bradsreet)

· Content

· Form

· Context of publication

· P must show D was at least negligent; no SL (Gertz)

· Does law involve SYMBOLIC SPEECH? (i.e. Flag burning)
· Gov’t may regulate conduct that communicates (symbolic speech) if regulation is sufficiently justified. (O’Brien)

· (1) Is the conduct expressive enough to implicate 1st am? (Spence)

· Was there an intent to convey particularized message?

· Would message be understood by those who viewed it?

· (2) Are state’s interest implicated on the facts, and related to the suppression of the expression? (TX v. Johnson)
· To measure relatedness, look at law and what it is applied to

· If regulation is UNRELATED to suppression of speech, then following factors must be satisfied in order to uphold regulation. (O’Brien)
· (1) It furthers important/substantial gov’t int.

· (2) Gov’t interest is not related to the suppression of free expression

· (3) If there are incidental restrictions on alleged 1st am freedoms, they are no greater than necessary to further the interest.

· Balance what advantage the speaker is getting by being able to engage in this symbolic speech against what disadvantage the gov't is subjected to by giving this right of symbolic speech.
· If the gov't has an important interest, it can ask the speaker to find a different manner or time to express himself. (this is not true for cases where the gov't does have an interest in the communicative impact of the speech – Cohen v. CA)
· (4) Regulation is within the power of the gov’t. (Art I or police power)

· If regulation is related to suppression of speech, and outside O’Brien test, it is subject to “most exacting scrutiny.” (TX v. Johnson)

· O’Brien suggests some version of putative stricter-than-rationality review.

· Court promises rigor, but doesn’t really apply it; seems just like rational basis.

· Can speech being regulated fit into one of the categories of prohibited speech?  If yes, then reg probably upheld. (i.e. defamation, obscenity, incitement, fighting words, or place-specific rule) 

· Gov’t can ask you why you can’t express yourself in a different way. 

· State CANNOT make it a crime to burn a cross in a public place visible to others. 

· VA v. Black; although VA’s cross burning prohibition saves because it focuses on threat and intimidation; cross burning is NOT prima facie evidence of threat.
· FLAG BURNING

· State cannot prohibit flag burning. (TX v. Johnson; Street v. NY; Spence v. Washington)
· Does law involve HATE SPEECH?
· General Rule – Speech expressing hatred for a group of people cannot be suppressed just because it would anger or offend those people.

· Must ask: Who is making the statement?

· Gov’t actor?

· Under RP, must provide equal respect to all citizens w/o regard to race.

· In workplace, gov’t can outlaw discriminatory speech to ensure non-hostile environment. 

· Private actor?

· Free to speak and act like bigots.
· What kind of lines can state draw in regulating speech?
· CANNOT be on basis of viewpoint.

· Cannot single out single type of communication for suppression (RAV v. St. Paul – cannot outlaw “racist” fighting words; case was death knell for hate speech laws.)
· CAN outlaw hate crimes themselves (WI v. Mitchell)

· Mitchell – General conduct can be prohibited based on nature of HARM, but not based upon speech or viewpoint it advances. 

· CAN be drawn on basis of harm.

· CAN outlaw sexist or racist communication in workplace (place-specific), because incidental to other values in employment (Scalia in RAV)

· Does law involve SEXUALLY EXPLICIT MATERIAL?
· There is a right of privacy to possess obscene materials (not under 1st am) (Stanley v. GA)

· But not necessarily a right to obtain or distribute it.

· Obscene material is UNPROTECTED.
· Justification for suppressing obscene material: NO value at all (Roth v. US)

· Defined as: Average person applying contemporary community standards would find work as a whole appeals to a prurient interest in sex.” (Miller v. CA)

· Ask:

· Average person?

· Community standards? 
· Can be local standards.

· Limits appellate review

· Work as a whole (Roth v. US)

· Prurient interest

· Longing, itching, desire / excessive, deviant, abnormal.

· Not just offensive; must be extreme and patently offensive.
· HOWEVER, State must specifically define the conduct that is prohibited – listed by body parts and sexual acts.
· State can prohibit public nudity (Barnes v. Glen Theatre; requiring thong when dancing is content-neutral, incidental effect on expression)
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