CLASS OUTLINE – CONSTITUTIONAL LAW II


14TH AMENDMENT – FUNDAMENTAL RIGHTS AND INCORPORATION
I.
Pre-Civil War Situation
A.
Barron v. Balt. (1833): Barron sued Baltimore for ruining the use of his wharf through its water diversion tactics; argued that the action violated the 5th Amendment takings clause; that Bill of Rights should apply to states because they are “in favor of the liberty of the citizen.”  Court found no violation of 5th Amendment.
1.
“Universally understood” that the Bill of Rights applied only to the federal government.

2.
Marshall pointed to §§ 9 (limits on powers of federal government) and 10 (limits on powers of state government) of Article I.  These are the only limits.  Framers knew how to be explicit when they wanted to limit the power of the states – if they wanted the Bill of Rights to limit the states, they would have said so.

3.
Significant because it determines who gets to decide for whom (institutional), and because a set of national rights would serve a unifying function (substantive).

B.
Dred Scott Decision (1857): Case was brought under diversity of citizenship jurisdiction – Court held that there was no such jurisdiction because Scott could not be a citizen of a state.  Missouri Compromise was illegal because slaves were property; Congress could not divest people of their property without due process of law by making the practice of slavery illegal in certain states.  

II.
The Purpose and Impact of the Post-Civil War Amendments

A.
Introduction and Precursors to Slaughter-House Cases: 13th, 14th and 15th Amendments were adopted soon after the Civil War:
1.
13th (1865): Gave constitutional sanction to Lincoln’s Emancipation Proclamation.
2.
14th (1868): Used more sweeping, general terms than the Civil Rights Act of 1866; sought to assure the constitutional validity of the Act, which tried to ameliorate problems caused by the “black codes” of several states enacted in response to the 13th Amendment.  The 14th Amendment is very broad – not focused only on matters of slavery.  Amendment erased Dred Scott.

3.
15th (1870): Dealt with racial discrimination in voting.
B.
Slaughter-House Cases (1873): Louisiana passed a law that allowed New Orleans to create a corporation that centralized all slaughterhouse operations in the city; purpose was to restrict the dumping of remains in waterways and provide a single place for animals to be kept and slaughtered.  All competing facilities had to close, but the corporation was required to permit independent butchers to slaughter cattle at charges fixed by statute.  Butchers excluded from the monopoly argued the law deprived them of the right to exercise their trade.  Court held that the butchers’ rights were not violated by the statute; 13th and 14th Amendments do not make the procedural guarantees of the Bill of Rights applicable to the states.  Neither the 13th Amendment nor any of the clauses of the 14th Amendment help the butchers here:

1.
13th Amendment: Purpose was to deal with slavery; the word “servitudes” refers to “personal servitudes,” not property rights, because of the qualifying word “involuntary.”  
2.
Equal Protection: Along with the 13th and 15th Amendment, this was meant to protect the rights of the free man; to complete emancipation.  This clause had the specific purpose of getting rid of discrimination against freed slaves and their allies.
3.
Due Process: Butchers argued that they were deprived of property (ability to carry on profession).  Court says this clause is already in the 5th Amendment and has never been construed to mean that the right to pursue a calling can be understood as property.

4.
Privileges & Immunities: Article IV, § 2, clause 1 is similar – protects “wanderers’ rights”; i.e., if you are from Maryland and you want to sell plants in Virginia, Virginia has to give you the same rights as Maryland.  Butchers argued that the 14th Amendment guarantees the same thing intrastate – state has to respect the rights of all of its citizens.  Court disagrees; the “bundle” that the 14th Amendment protects for citizens of the states is federal.  The 14th Amendment demarks two kinds of citizenship – state and nation.  
a.
Note that this contrasts with the Court’s interpretation of the other two clauses, which the Court says applies to everyone.

b.
Saenz v. Roe (1999): Only case where the Privileges & Immunities Clause has made a real difference; Court struck down a California law that stated that if you moved to California, you cannot get state welfare benefits for a year.  Court held that the Clause protects the right to migrate to and settle in a new state and become a full and equal citizen there immediately.  States cannot discourage poor people from moving there by passing laws like this.

III.
Due Process and the “Incorporation” Doctrine

A.
Issue: Did the 14th Amendment overrule Barron, i.e., have Bill of Rights guarantees been made applicable to the states (or was this idea rejected in the Slaughter-House Cases)?

1.
Relationship between the Bill of Rights and the states was the predominant debate of the 20th century Court.  Today, even the most conservative justices are not inclined to reject incorporation – all but a few Bill of Rights provisions have been incorporated.

B.
Selective versus Total Incorporation: Majority of the Court has never accepted the view that the 14th Amendment Due Process Clause incorporated all the provisions of the Bill of Rights, BUT the Court has long found that “fundamental fairness” as reflected in due process may afford ∆ rights that correspond to some of the guarantees in the Bill of Rights.  

	Justices’ Competing Views

	Cardozo, Frankfurter, Harlan
	Black
	White

	View: Selective incorporation.  Only state practices that are fundamentally unfair violate the Due Process Clause of the 14th Amendment.  The only rights incorporated are those central to the concept of ordered liberty.  Total incorporation would unduly limit state autonomy in the enforcement of criminal law.  Emphasized respect for state policy-makers.

	View: Total incorporation.  14th  Amendment imposes the entire Bill of Rights on the states – no less and no more.  Against “judicial freelancing” – “fundamental fairness” approach is too vague and open-ended and leaves too much room for subjective views.  Total incorporation would curb excess judicial discretion by relying on the clearer standards of the specific guarantees of the Bill of Rights.
	View: Modern approach.  Focus on what is essential to the Anglo-American system of justice.   Look at the particular provision – is it part of the Bill of Rights?  Look at the whole provision, not just a particular practice.  

	Critique: Unpredictable – which rights were at the core, and which were at the periphery?  This changes from judge to judge.
	Critique: View is insensitive to the fact that some clauses have federalism concerns, e.g. 2nd Amendment.
	Critique: (Harlan’s dissent in Duncan) Imposes needlessly detailed constraints on states.  It will lead to the “tail wagging the dog” – state will do something the Court says is constitutionally permissible even though it dilutes the Bill of Rights.


C.
Palko v. Conn. (1937): Connecticut permitted the state to take appeals in criminal cases.  ∆ was convicted of murder on retrial.  ∆ argued that (1) since double jeapordy was prohibited by the 5th Amendment, it was also prohibited by the 14th; and (2) whatever would be a violation of the Bill of Rights if done by the federal government was equally unlawful if done by the state (because of the 14th Amendment).  Court held that the 5th Amendment was not incorporated by the 14th Amendment.  Cardozo used the selective incorporation approach.  (Reversed in 1969 in Benton v. Md.)
1.
Fundamental rights include freedom of thought and speech, but NOT double jeapordy.

D.
Adamson v. Cal. (1947): ∆ argued that his murder conviction violated the 5th and 14th Amendments because the prosecution had been permitted to comment on his failure to take the stand at trial.  Court held that even assuming the prosecution violated ∆’s 5th Amendment privilege against self-incrimination, the 14th Amendment’s Due Process Clause does not extend this privilege to ∆ in state courts.  Court used Cardozo approach.
1.
Alleged violation here was at the periphery of the privilege of self-incrimination; did not violate standard of fundamental fairness.  Therefore, 14th Amendment does not make it unconstitutional.  

2.
Dissent (Black) called for total incorporation.  14th Amendment was crafted specifically for the purpose of applying the Bill of Rights to the states; this goal was unnecessarily thwarted by the Slaughter-House Cases.  

E.
Modern Incorporation: By the early 1960s, the Court began to change its methodology to “This part of the Bill of Rights is incorporated,” rather than “The state’s action in this specific instance is fundamentally fair or unfair.”  This is NOT Black’s methodology.

F.
Duncan v. La. (1968): ∆ was convicted of a misdemeanor punishable by up to two years’ imprisonment.  ∆’s request for a jury trial was denied because the Louisiana constitution granted them only where capital punishment or hard labor could result.  ∆ argued that the 6th and 14th Amendments secured his right to a jury trial in a state prosecution where a sentence as long as two years could be imposed.  Court held that 6th Amendment right to a jury trial is incorporated because it is fundamental to the American system of justice.

1.
Using the Cardozo methodology, ∆’s fate is probably not fundamentally unfair or shocking.  White “changes the game” and tell the states what the rules are.  It’s not what happened to particular ∆, but whether a jury trial generally is sufficiently fundamental to be incorporated.  

	Incorporation Since Duncan

	Rights NOT incorporated by the 14th Amendment:
	Rights incorporated by the 14th Amendment:

	· 5th Amendment grand jury indictment
· 8th Amendment excessive bail provision

· 2nd Amendment right to bear arms

· 3rd Amendment prohibition on quartering of soldiers 

· 7th Amendment right to jury trial for civil suits at common law for more than $20
	· 4th Amendment restrictions on search and seizure

· 5th Amendment rights against double jeopardy and compelled self-incrimination 
· 6th Amendment rights in criminal cases to counsel, confrontation of witnesses and compulsory process, speedy and public trial, and jury trial
· 8th Amendment ban on cruel and unusual punishment
· 1st Amendment freedom from establishment of religion and right to free exercise of speech, press, assembly and petition for redress of grievances
· 5th Amendment right against uncompensated takings


14TH AMENDMENT – SUBSTANTIVE DUE PROCESS & ECONOMIC RIGHTS
I.
Antecedents to Lochner
A.
Origins: Modern substantive due process came about as a way to import natural law norms.  Notion that there were fundamental rights, and that they were entitled to judicial protection, had considerable earlier support, e.g. in the Magna Carta, Blackstone, Adam Smith.  
1.
Natural law: Constitution is a reaffirmation of a social compact preserving preexisting fundamental rights (whether or not they are explicitly stated in the constitution).  

2.
Idea behind substantive due process in the economic context is that the government cannot redistribute wealth unless it is consistent with some identifiable public good.  It is up to the courts to determine whether there is a public good and, if so, if the act was reasonable.
B.
Calder v. Bull (1798): Connecticut legislature enacted a law that permitted a second probate proceeding; outcome was different the second time.  Court upheld the statute; case is significant because Court’s discussion focused on whether certain “natural rights” were guaranteed.
1.
Chase: Proposes that courts should be able to say something violated the constitution because something fundamentally wrong happened – should not be limited to citing specific provisions.  

2.
Iredell: Only explicit constitutional limits on legislative power were judicially enforceable.  No one can agree on natural rights.

C.
Post-1870s: Natural rights argument advanced due to industrialization and attendant political/economic conditions.  Court began suggesting potential limits on legislative power (while still deferring to legislature); upheld economic regulations in a way that opened the door for “public good” arguments – substantive due process.

1.
Munn v. Ill. (1877): State regulation of grain elevator rates upheld, but Court cautioned that the judiciary might intervene where there is no public interest in the particular contract (in which case state’s police power wouldn’t protect the regulation).

a.
Court’s answer to natural rights dilemma – a violation of these rights may be okay if some public good is served.

2.
Mugler v. Kan. (1887): Court sustained a law prohibiting liquor BUT announced that it was prepared to examine the substantive reasonableness of state legislation: for regulation of an economic activity to be consistent with due process the law must bear a real and substantial relation to some public good.  

II.
Lochner Era

A.
Generally: During the Lochner era, there was no deference to legislative judgment.  Instead, there was an intrusion of the judicial economic value choices over those selected by the legislature.
B.
Lochner v. N.Y. (1905): Bakery owner was convicted and fined for permitting an employee to work more than 60 hours/week, in violation of state law.  Bakery owner argued that the law violated his freedom of contract.  Court struck down law as an invalid exercise of police power.  
1.
Lochner Standard: A law that infringes on freedom in the marketplace and of contract is unconstitutional if it does not bear a reasonable relation to a legitimate governmental purpose.  Courts must evaluate means and ends.  

a.
The ends have to be legitimate.  Is what you’re doing important enough?  Lochner presumes the ends are unconstitutional.  
b.
There must be a nexus/fit between means and ends.  To what extent does a particular choice of means advance a particular end?  Is there an alternative available?  Heavy burden on the state to show the nexus or fit.
2.
Majority saw the law not as a health regulation but as pretext for a labor law, i.e., motive was to create equal bargaining power for bakery employees because without the law, if they don’t work long enough, they will lose their jobs.  
a.
This is constitutionally objectionable because the regime of free contract assumes equal bargaining power.  For the state to come in and put weight on one side of the transaction creates inequality.  
b.
To test this suspicion, Court looks at the correlation between health and bakers’ hours – Court demands very persuasive evidence of health concerns.

i.
This law doesn’t really regulate in the name of public health – the bread produced won’t be unhealthful if bakers work too long; working too many baking hours isn’t injurious.
c.
This is the real vice of Lochner – suspicion of the state drives Court’s decision.
3.
Court says that freedom of contract is an individual liberty protected by the 14th Amendment; no longer simply a common law principle.   
4.
Harlan dissents, says that as long as this is a health law, it’s constitutionally permissible.  If there is room for debate, the Court should defer to legislative judgment.
5.
Holmes dissents, notes the laissez-faire ideological content of the majority’s opinion; says that the Court should be looking at whether the constitution actually protects this ideology (it does not).  Therefore, even if the law is about remedying inequalities in bargaining power, the state is entitled to do this if it believes it to be in the public interest.  It is natural that dominant opinions will become the public law (unless a rational man would admit that the law would infringe fundamental principles of law).
C.
30 Years Following Lochner: Court was not consistent in applying Lochner to state economic regulations:

1.
Muller v. Or. (1908): Court sustained an Oregon law that restricted the hours of female workers.  Court emphasized the “physical structure” of a woman; held that legislation to protect women “seems necessary” for equality.  

a.
Court upheld a similar law establishing restrictions for the hours of both sexes in Bunting v. Or. (1917); effectively overruled Lochner.
2.
In the 1920s, Court took the general theory of Lochner (liberty is broad; states have to justify intrusions) and expanded it.  Under the 14th Amendment, states must respect, e.g., freedom of speech, right to marry, right to express oneself in political matters, right of parents to teach children certain languages.

a.
Atkins v. Children’s Hosp. (1923): Women’s minimum wage law violated due process; liberty of contract could not be subjected to greater restriction in the case of women. 

III.
1930s: Decline of Judicial Scrutiny of Economic Regulation

A.
Generally: The Court in the 1930s changed its approach.  Court shifted to a more relaxed standard of review – presumed that laws were rational unless they were really outliers. 

B.
Nebbia v. N.Y. (1934): New York established a minimum retail price for milk; said this was a way to sustain what the state considered to be an important industry; also, price floors would enhance “vigilance” in the pasteurization process.  Nebbia, a grocer, was convicted of selling below the minimum price.  Court upheld the statute.  
1.
General rule is that the government does not interfere with the use of property and the making of contracts, BUT public’s right to regulate these matters in the common interest is as fundamental.  

a.
Public price controls are not per se unconstitutional or unreasonable, and they are not limited to public utilities.  Here, there is a public interest in milk safety.

2.
Minimum rationality standard: Due process requires only that the regulation not be “unreasonable, arbitrary or capricious, and that the means selected shall have a real and substantial relation to the object sought to be obtained.”  

a.
Even if there was a better solution, Court seems to say that a state doesn’t have to choose the best method; only has to be reasonable.

b.
It is consistent with the Due Process Clause for a state to adopt an economic policy that promotes the public welfare.  Courts cannot override these laws.

3.
Court moved the burden of persuasion from the state to the complainant.
C.
W. Coast Hotel Co. v. Parrish (1937): Court upheld a state minimum wage law for women; overruled Adkins.  Court says that if employers are going to pay less than the cost of subsistence, the burden for making up this cost will fall on the rest of the community, which was also struggling.  State can determine that employers must bear the burden because:

1.
It is sensible for the government to worry about subsistence levels – poverty leads to other problems (crime, health problems, etc.).

2.
Employers derive a benefit from their employees, so it is unconscionable for the state to force the community to subsidize employee wages.
3.
Constitution does not say “freedom of contract”; it protects liberty and prohibits its deprivation without due process.  Liberty is subject to the restraints of due process.  A regulation that is reasonable and adopted in the interest of the community is due process.  

IV.
Post-New Deal: Minimal Judicial Scrutiny or Judicial Abdication?
A.
Generally: In the late 1930s, there was a dramatic expansion of legislative power – commerce power, choice of law doctrines gave more power to legislature and reduced federal judicial power.  The universe of legitimate ends expanded; Court became increasingly deferential.

B.
U.S. v. Carolene Prods. (1938): Court upheld federal law prohibiting interstate shipment of filled milk.  Court declined to challenge the validity of Congress’ finding that filled milk resulted in undernourishment and its sale caused a “fraud on the public.”  
1.
The existence of facts supporting Congress’ legislative judgment is presumed.  

2.
Regulatory legislation affecting ordinary commercial transaction is NOT to be presumed unconstitutional UNLESS in the light of facts made known or generally assumed, it is of such a character as to preclude the assumption of a rational basis for the law.  

a.
Essentially a restatement of the standard established in Nebbia and West Coast Hotel.  Footnote 4, however, suggests that there are some cases in which the presumption of constitutionality might not be so heavy.
3.
¶ 1: May “be narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten Amendments, which are deemed equally specific when held to be embraced within the 14th.”  
a.
Presumption of constitutionality is high in due process cases, but when text strictly prohibits something, the Court will obviously adhere to that textualism.
4.
¶ 2: “It is unnecessary to consider now whether legislation which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation, is to be subjected to more exacting judicial scrutiny under the general prohibitions for the 14th Amendment than are most other types of legislation.  On restrictions upon the right to vote; on restraints upon the dissemination; of information; on interferences with political organizations; to prohibition of peaceable assembly.”  
a.
Court will no longer strictly review output of legislation (output of political process) but may think differently about laws that regulate the input to political process, such as speech, voting, etc.

4.
¶ 3: “Nor need we inquire whether similar consideration enter into the review of statutes directed at particular religious, or national, or racial minorities; whether prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry.” 
a.
Perhaps there are some people who are permanent outsiders that get whacked over and over again – courts have to be careful to protect against this kind of “corrupted majority” output.  Even if there isn’t a ¶ 2 problem, there may be people who are just systemically oppressed.  The political processes that should work for them do not, and the courts have to protect them.  
b.
¶ 3 becomes the dividing line between proponents and opponents of affirmative action.
C.
Williamson v. Lee Optical Co. (1955): Oklahoma law made it difficult for opticians to do business with customers under certain circumstances.  Court upheld the statute; found that the state could legitimately argue that there are health issues involved that the statute protects, i.e., there may be some hazards if a doctor doesn’t handle all issues with the glasses.

1.
Minimum rationality standard: Even if a law is needless and wasteful, this is for the legislature to determine.  A law need not be “in every respect logically consistent with its aims to be constitutional.”  It is sufficient if there is an “evil at hand” and that it can be thought that the particular legislation was a rational way to correct it.  

a.
Step 1 – “Attribution of purpose”: Court is willing to attribute a legitimate purpose even if the legislature itself hasn’t articulated it.  This puts an essentially insurmountable burden on the complainant – has to prove that non one could reasonably believe that the means advance the ends.
b.
Step 2 – Connection: Is there a minimal rational connection between the means and the ends?  It must be irrational or arbitrary to be unconstitutional.  If the Court is coming up with the ends, the means will always be rational!

D.
Contemporary Cases: No socioeconomic law has been invalidated on substantive due process grounds since 1937, although the argument has been raised in punitive damage awards in civil cases and in cases involving retroactive legislation.  
1.
BMW of N. Am. v. Gore (1996): Court overturned a $2 million punitive damage award for a concealed paint job (actual damages $4000).  Court noted that the award was invalidated as a matter of procedural due process – there was a lack of fair notice to ∆ of potential legal liability.  But Breyer’s concurrence said that there was also a substantive aspect – even if notice is adequate, at some point, the award is just too arbitrary and lacks any legal standard.  

2.
E. Enterprises v. Apfel (1998), 4 of 5 justices held that imposing liability on companies retroactively is a taking.  Kennedy didn’t agree with the takings analysis but said that the legislation violated substantive due process.
14TH AMENDMENT – EQUAL PROTECTION & ECONOMIC CLASSIFICATIONS
I.
Different Ways of Thinking About Equal Protection

A.
Basic premise of Equal Protection is that if people are similarly situated with respect to the laws, they have to be treated similarly.


B.
Normative Principle: Distributional outcomes must be substantively fair.

C.
Process Principle: Certain kinds of decision-making mechanisms are defective.  Because of these defects, the political process produces distributions that are constitutionally unacceptable.

1.
We need to look at the outcome AND at who made the decision AND under what circumstances AND under what motivation.
2.
Carolene Prods. n.4 ¶ 3 – prejudice might interrupt processes that protect minorities.

II.
Scrutiny of Means in Economic Regulations: The Rationality Requirement
A.
1940s and Warren Court: Deferential approach to legislation challenged under the Equal Protection Clause.
1.
Ry. Express Ag’y v.  N.Y. (1949): New York law prohibited ads on vehicles, unless the ad was for the company that owned the truck and the truck engaged in the usual course of business of the owner.  State courts construed this to mean that if you were an express company, even if the trucks were engaged normally in the delivery business, putting someone else’s business on the side of the truck was illegal.  Railway argued that the classification made by the regulation had no relation to traffic problems, since a violation “turns not on what kind of ads are carried on the trucks but on whose trucks they are carried.”  A truck carrying an ad for a commercial company would not cause any greater distraction than if the commercial company carried the same ad on its own truck.  Court upheld the statute.
a.
Step 1: What is the purpose the state is trying to accomplish?

b.
Step 2: What is the purpose of the classification (my ad versus other ads)?
i.
Issue is whether classification is reasonably related to some legislative purpose.  
ii.
Statute is permissible because the state could have some reason to believe that ads for self are less distracting than ads for others. Legislature based decision on “practical experience”; the classification therefore has a relation to the purpose for which it is made.  Court will defer to this judgment.
iii.
Even if there is distracting advertising elsewhere, Equal Protection does not require that all evils of the same genus be eradicated or none at all.
c.
Jackson concurs; says that you can regulate, but you must regulate everyone who presents the danger the same way.  Agrees that there really is a difference between doing something for self and for hire.

2.
Williamson v. Lee Optical (1955): Legislature can take reform one step at a time, addressing the phase of the problem that seems most acute.  Therefore, legislature is allowed to select one phase of one field and apply a remedy there while neglecting others.  

3.
McDonald v. Board of Election Commissioners (1969): State can solve a problem one step at a time, as long as each step has minimal rationale.
4.
Current legislation in Maryland: If you employ >10,000 people, you have to spend 8% of payroll on health benefits for employees or put money in the state’s insurance fund.  There are only 4 companies in Maryland who employ this many people; all but one, Wal-Mart, already meet this requirement.  Wal-Mart has argued that the legislature is violating their Equal Protection rights.  
a.
State’s justification: Companies making a lot of money in Maryland can afford to pay; it is reasonable to start with the largest cut of companies.  If the legislation specifically said “Wal-Mart,” it would probably be unconstitutional because it singles out one company.  As stated, any company that grows to Wal-Mart size would be subject to the law.  
B.
Early 1970s: Burger Court initially invalidated laws on Equal Protection grounds without asserting grounds for heightened scrutiny – “rationality review with bite.”

1.
U.S. Dep’t of Agric. v. Moreno (1973): Court held that the government could not deny food stamps to households of unrelated persons whole granting them to households of related persons.  Stated purpose of the stamps was to raise nutrition in low-income housing and promote consumption of agricultural products; thus, classification was wholly unrelated to the purpose of the law.  Court said that the government was trying to discriminate against hippies.  
a.
If classifications are based on animus or dislike, there is a “cousin” of the themes and groups referenced in n.4 ¶ 3 of Caroline Prods.  

C.
Late 1970s: Burger Court retreated to deferential rationality review akin to that of the Warren era.

1.
Mass. Bd. of Retirement v. Murgia (1976): Court upheld a law setting a mandatory retirement age for state police as a non-invidious discrimination.  Court found the age classification to be rationally related to the purpose of public safety.

a.
Legislature does not have to choose the best standard; only has to choose one that is rationally related to the state’s objective.
b.
Age is not a Carolene Prods. n.4 ¶ 3 classification (suspect), so rationality review applies. 
D.
1980s: Court mostly applied deferential standards for Equal Protection challenges to socioeconomic legislation, but occasionally put greater bite into rationality review.

1.
U.S. R.R. Retirement Bd. v. Fritz (1980): Law established scheme for Congress to determine which railroad workers could receive dual retirement benefits.  These “windfall” benefits had threatened the railroad retirement system with bankruptcy.  Workers who had retired and were receiving the dual benefits would continue to receive them.  Otherwise, you had to have 10 years of railroad experience AND meet certain other qualifications.  Court upheld the scheme.

a.
Minimum rationality review: Distinction is acceptable as long as it isn’t patently arbitrary.  Congress could properly conclude that certain employees had a greater equitable claim to the windfall benefits than others.

b.
Court will not evaluate reasonableness; so long as there are plausible reasons for Congress’ action, the Court’s inquiry ends.  It is “constitutionally irrelevant” whether this reasoning in fact underlay the legislative decision.  

2.
Logan v. Zimmerman Brush Co. (1982): Illinois law provided that the state agency had 120 days to convene a fact-finding investigation of certain discrimination complaints.  If the agency failed to convene, the claim was jurisdictionally defective and, essentially, dead.  Court noted that there was a Due Process problem and an Equal Protection problem:
a.
Procedural Due Process: The right to be heard is lost; Logan has a liberty or property interest under the 14th Amendment in this right.  

b.
Equal Protection: Something arbitrary here about what gets heard.  

3.
Allegheny Pitts. Coal v. Webster County (1989): West Virginia’s constitution said that property had to be taxed according to market value; Allegheny argued that others were being charged on past, not present, market value.  Court said the system was unconstitutional because there was no justification for the disparity.
4.
Nordlinger v. Hahn (1992): California’s Proposition 13 implemented a system of acquisition value taxation (versus appreciation).  Court upheld the legislation (even though people were taxed at different rates for the same property); held that the state could justify it as a protection against the shock of increased taxation as a result of appreciation.  State only has to be reasonable.

a.
Result is different from Allegheny because here, the state articulated a purpose.  
5.
Village of Willowbrook v. Olech (2000): Court held that the village had no justification for asking a particular homeowner for a larger easement than was standard.  
a.
NOT necessary to prove animus to recover on Equal Protection grounds; a lack of rational justification for demand is sufficient.

b.
Problem with the law was that Olech was put outside of the law – there was only one law regulating easements, and Willowbrook was trying to not apply it to Olech.  Where there is a general law, everyone is entitled to the protection of it.

14th AMENDMENT – EQUAL PROTECTION & 

Minority Disadvantaging Race Classifications
I.
Strict Scrutiny of Racial Classifications Disadvantaging Minorities

A.
Strauder v. W. Va. (1880): Court held unconstitutional a law barring blacks from serving on juries.  Court emphasized that the “common purpose” of the post-Civil War amendments was to secure for recently-emancipated blacks the same civil rights enjoyed by whites.  Court said that the law would be unconstitutional if it excluded anyone based on color.
1.
Law was unconstitutional because it fixed a social stigma on blacks.  Jurors were trusted by society to render judgment.  This law essentially says that blacks are not good enough to do this.  Laws like this will only lead to other stigmatic laws in other areas.

2.
State can still impose certain qualifications on jurors, e.g. age and literacy, because the same limitations would be imposed on all races (even if it would exclude more blacks).

3.
Still, Court did not explicitly refer to race as a suspect classification that triggers the most rigid Equal Protection scrutiny until 1944.
B.
Korematsu v. U.S. (1944): Court sustained conviction for violating a military order during WWII excluding all persons of Japanese ancestry from certain West Coast areas; order set curfews, detentions and exclusion for Japanese-Americans.  
1.
Restrictions that curtail the civil rights of a single racial class are “immediately suspect,” BUT not necessarily unconstitutional.  They are subject to the “most rigid scrutiny,” but “pressing public necessity may sometimes justify the existence of such restrictions,” though “racial antagonism never can.”  2-step analysis: 

a.
State has the burden of showing that the ends are legitimate AND compelling (significant enough to uphold a racial classification); AND
b.
Means must be narrowly-tailored to the ends – very close fit.  There must be no race-neutral alternatives available.



2.
Strauder almost sets a per se bar on racial classifications, Korematsu relaxes this a bit.
II.
The Unconstitutionality of Racial Segregation

A.
Plessy v. Ferguson (1896): Court rejected challenge to Louisiana law requiring “equal but separate accommodations” for black rail passengers.  Court drew a line between political and social equality:
1.
14th Amendment’s object was to enforce the equality of races before the law, NOT to abolish separations based on color in certain social situations, e.g. theaters, railway cars.

2.
When a state exercises its police power this way, the exercise need only be reasonable and extend only to such laws as are “enacted in good faith for the promotion of the public good,” and not to antagonize or oppress a particular class.

a.
In determining reasonableness, legislature is allowed to consider established customs and traditions with a view toward comfort and preservation of public peace and order.

b.
If blacks choose to perceive the law as discriminating, that is their problem.  The law itself doesn’t say anything discriminatory.  

c.
Constitution protects political but not social equality – social equality has to be voluntary.

B.
Brown v. Bd, of Ed. (1954): Consolidated cases from 4 states; in each case, black Πs sought admission to public schools of their community on a non-segregated basis; they had been denied admission by “separate but equal” laws.  Court held that the laws violated Equal Protection.
1.
Court completely rejected the “perception” premise of Plessy – segregation is white-imposed; it is not simply black-perceived discrimination.  Aside from any material detriment, there is psychological injury.
2.
Turning point in constitutional interpretation: Court says that the original meaning of 14th Amendment is inapplicable because Framers were not focused on these kinds of problems; no particularized intention on the Framers’ part to come up with any outcome.  Today, education is the foundation of good citizenship and cultural values.


3.
No mention of strict scrutiny; instead, focuses on white superiority created by politics.

4.
Court did NOT order the integration of schools, simply ordered the end of state segregation.  De facto segregation was not illegal.  There was some remedial integration after Brown, the result of which was white flight, privatization and suburbanization.  

C.
Loving v. Va. (1967): Black man and a white woman were married in D.C. and returned to Virginia.  Virginia law prohibited marriages between whites and other races.  Appellants were convicted of miscegenation.  Court struck down the statute; applied the Korematsu standard:
1.
If a racial classification is to be upheld, it must be shown to be necessary to the accomplishment of some permissible state objective, independent of racial discrimination.  
2.
Here, there was no legitimate overriding purpose – in Korematsu, race was believed to be a legitimate proxy for war and national security.  
D.
Palmore v. Sidoti (1984): Court held that a state judge may not take custody from a mother because she married a man of a different race.  

1.
Judge’s racial classification was not necessary to accomplish the legitimate state purpose of guarding the child’s welfare, and the state cannot give effect to private racial biases.  You cannot use risk of prejudice to justify a racial classification removing a child from his mother’s custody.  
14th AMENDMENT – EQUAL PROTECTION & 

Racially Discriminatory Purpose and Effect
I.
Discrimination in the Administration of the Law

A.
Yick Wo v. Hopkins (1886): Ordinance prohibited operating a laundry in wooden buildings without the consent of the Board, which granted permits to nearly all non-Chinese applicants, but to none of the 200 Chinese applicants.  Yick Wo was jailed for operating his laundry after he was refused a permit.  Court held that Yick Wo’s imprisonment was unjustified; found discrimination in the administration of the ordinance.  

1.
Whatever the intent of the laws, they were applied by authorities with an unequal and oppressive mind – this was a practical denial by the state of Equal Protection.

2.
Even where a law is facially impartial, if it is applied and administered with an evil eye and an unequal hand, so as to practically make unjust and illegal discriminations between persons in similar circumstances, the denial of equal justice is unconstitutional.

3.
No mention of strict scrutiny because state didn’t admit these were racial classifications.


B.
Proof Issues: Burden of proof is difficult for Π; he must show a stark pattern of discrimination.

C.
Problem of Remedy: Yick Wo was convicted of a malum prohibitum crime, so the remedy was easy – overturn the conviction.  Not always so easy. 

II.
Discriminatory Motivation 
A.
Generally: When the Court looks to see if there is a discriminatory purpose, it usually focuses on objective empirical data about the administration of the law.  When it looks to see if there is improper motive, it appears that the Court looks at the subjective state of mind of ∆.  

B.
Gomillion v. Lightfoot (1960): Court held that an Alabama law redefining city boundaries violated the 15th Amendment because it was a device to disenfranchise blacks.  Court inferred a discriminatory motive from circumstantial evidence (i.e., nearly all black voters were removed by the law while no whites were).

C.
Palmer v. Thompson (1971): Court upheld action by Jackson, Mississippi to close its public pools after desegregation; city cited concerns about violence, security, etc.  
1.
Difficult to determine the sole or dominant motivation behind the legislature’s decision; further, it is futile to invalidate a law based on motives, because the law would presumably become valid as soon as the legislature re-passed it for different reasons.
2.
Covert racial discrimination by itself does not mean there is a constitutional violation; there has to be actual injury.

3.
Focus should be on the actual effect of the enactment (as in Gomillion), NOT solely the motivation.  Here, all the pools closed, so all races were deprived.
4.
Court will not overturn a case where it can be justified on racially neutral grounds.
III.
De Facto Discrimination
A.
Overview: In these cases:

1.
No purposeful discrimination appears on the face of the statute or can be inferred from the manner in which it was administered.

2.
Insufficient evidence of racially hostile motivation by the lawmakers or administrators.

3.
Challenged action has differential impact and disadvantageous effect on racial minorities.  

B.
Wash. v. Davis (1976): D.C.P.D. required applicants to pass a test measuring certain language skills.  Some black applicants did not perform adequately on the test and were rejected; argued that the test violated Equal Protection.  Court held that the test was constitutional; the Title VII disparate impact model was too broad, as the law must be motivated by a discriminatory purpose.

1.
Title VII: When a law has a disparate impact, the burden shifts to the employer to validate the criterion as a good predictor of job performance, and that there was no equally good predictor.  

a.
Court rejected this model for Equal Protection cases.  Congress may legislate the model, but states are not constitutionally required to use it when choosing race-neutral criteria.

b.
Court seems worried that this model would open the doors to everything being challenged, since someone is disparately impacted by every policy.

2.
In Equal Protection cases, discriminatory purpose need not be express or apparent on the face of the statute; can be shown by a totality of the circumstances; disparate impact can be one of these. 

3.
Once prima facie case is made, burden of proof shifts to state to rebut presumption of unconstitutional action by showing that there was a permissible, racially neutral reason.
C.
Arlington Hts. v. Metro. Housing (1977): Chicago suburb refused to rezone property to accommodate a federally-subsidized housing development for low- and moderate-income tenants.  Court reaffirmed Wash. v. Davis; official action is not unconstitutional solely because it has a racially disproportionate impact. 

1.
“Subjects of proper inquiry” in determining whether an unconstitutional discriminatory purpose exists – where no clear pattern of discrimination exists, courts should look at:

a.
Impact of the decision (but ordinarily impact alone not enough)

b.
Historical circumstances (racial animosity or even-handed approach; see Rogers)

c.
Is this a substantive departure from prior policies?

d.
Procedural irregularities in the behavior of decision-maker
e.
Contemporaneous statements by decision-makers

f.
Subjective motives of the decision-makers (only in exceptional cases, though)

2.
Footnote 1: If Π can make a prima facie case that the government’s decision was tainted by racial discrimination, the burden of proof shifts to ∆ to rebut the presumption of unconstitutionality.  ∆ must show that the racial taint was a sort of harmless error and that they would have made the same decision anyway.

D.
Rogers v. Lodge (1982): Court affirmed lower court findings of racially discriminatory vote dilution from circumstantial evidence surrounding an at-large voting system in a Georgia county.  Court found that the scheme was maintained for the purpose of preserving white control in the majority black district.
1.
These schemes tend to minimize the voting strength of minority groups.  While NOT unconstitutional per se, there is an Equal Protection violation if the scheme was implemented or maintained with the intent of diluting the vote of racial minorities, even if there is no evidence that it had been chosen for racially discriminatory reasons.  

2.
No direct proof that the system was maintained for discriminatory purposes, but Court is willing to infer from the county’s long history of racial animus that the at-large system would always be in place because it enables white domination of the county.

3.
This is Carolene Prods. n.4, ¶¶ 2-3 (substantive rights about substantive political input).  
4.
Case is a bit of an outlier; shows that the intent requirement sometimes gets relaxed by context (i.e., South had a deep history of discrimination).  Case suggests that Court will apply the disparate impact model where the government is responsible for the impact.
14th AMENDMENT – EQUAL PROTECTION & AFFIRMATIVE ACTION IN EDUCTION
I.
Antecedents: Prior to Bakke, affirmative action was about remediation – idea that these policies fix past wrongs.
A.
Post-Civil War: Freeman’s Bureau – “40 Acres and a Mule.”

B.
1950s and ‘60s: Courts dealt with de jure segregation of schools; took affirmative steps to integrate in addition to desegregating.  

C.
Nixon: Ordered review of workforce composition on federally-funded projects with goal of policing union discrimination.  

D.
Transition: By the time Bakke arose, there was both concern for past wrongs and bureaucratic pressure to include minorities.  At the same time, courts were issuing early interpretations of Title VII’s disparate impact theory – constitutional issues were not raised.

II.
Regents of Univ. of Cal. v. Bakke (1978): Court held that UC-Davis’ policy of reserving 16 of 100 admissions slots for minority students violated the Equal Protection Clause; held that race may be considered among other factors, but cannot be the ONLY factor.
A.
Title VI: Court notes that any university that accepts federal money has to follow Title VI, but Title VI is only coextensive with Equal Protection – it does not offer more protection.  
1.
This means that any rules that the Court says apply in Equal Protection cases automatically apply to Title VI universities – private and public.
B.
Standard of Review: Powell used strict scrutiny; the objects must be compelling enough to justify the policy, and the means chosen must be narrowly tailored.
1.
Whether the policy is a quota or simply the establishment of a goal is “beside the point”; the program was “undeniably a classification based on race and ethnic background.”  

2.
Rejected school’s Carolene Prods. argument that strict scrutiny should not apply because white males are not a minority requiring extraordinary protection; said this may be relevant in deciding whether or not to add new classifications to the list of “suspect” categories or whether a particular classification survives close examination, but that is all.  

3.
Racial and ethnic distinctions automatically qualify for strict scrutiny.  “Race is race.”
4.
The idea of preference itself is a problem because: 




a.
It isn’t always clear when the preference is benign.  

b.
Stigma: Preferential programs only reinforce stereotypes holding that certain groups are unable to achieve success without special protection.
c.
There is a measure of inequity in forcing innocent people in Bakke’s position to bear the burdens of redressing problems that they didn’t create.  

C.
School’s Defenses
1.
Reducing the historic deficit of traditionally disfavored minorities in medicine and countering the effects of societal discrimination.  Court said that the state has a legitimate interest in ameliorating discrimination.  But aiding victims of discrimination at the expense of other innocent individuals in the absence of a finding by the government of a violation of a statute, the constitution, etc. is not an acceptable way of doing this.  

a.
UC-Davis did not claim to have made any such findings, nor was it in a position to do so.  Its mission was education, not formulation of government policy.  This is an extremely difficult standard to meet!

2.
Increasing the number of physicians who will practice in currently underserved communities.  UC-Davis simply failed to carry its burden on that point.

3.
Obtaining the educational benefits that flow from an ethnically diverse student body.  This is clearly a constitutionally permissible goal, but the question remains whether the program is necessary to promote this interest.

a.
Even assuming that the program would contribute to the goal of a diverse class, the school’s argument that this is the only effective means of serving that interest is flawed because it focuses solely on ethnic diversity, rather than considering the “broader array of qualifications and characteristics” of which race is simply one element.

b.
Court cites Harvard program, which did not set target-quotas, but included race and ethnicity among the “pluses” in an applicant’s file.  Court would not assume that a program like Harvard’s would operate it as a cover for a quota – Court would presume good faith in the absence of a showing to the contrary.  

D.
Take-Aways from Bakke:

1.
Some form of strict scrutiny will apply, so you have to consider the weight of the goal and the fit of the means.  Means should give race no more weight than necessary.

2.
If an affirmative action program says that race is a proxy, it will always fail.  When race is NOT a proxy, these justifications have a chance:

a.
Remedial justification: There must be a finding of past discrimination by courts, agencies, etc.  Universities are not competent to do this; findings must also identify who did the discriminating.

b.
Racial diversity: Race will fit tightly with the idea of diversity; can use as long as you follow Powell’s Harvard plan.
II.
University of Michigan Cases

A.
Grutter v. Bollinger (2003): Court held that (1) law school had a compelling interest in attaining a diverse student body; and (2) law school admissions program (no point system) was narrowly tailored to serve its compelling interest in obtaining the educational benefits that flow from a diverse student body, and thus did not violate the Equal Protection Clause.

1.
Affirmed that all racial classifications imposed by government are analyzed under strict scrutiny.  
2.
Agreed that a diverse student body serves a compelling government interest, e.g., promotes cross-racial understanding, helps break down racial stereotypes, etc.

3.
To be narrowly-tailored, a race-conscious admissions program cannot use a quota system, and it cannot insulate each category of applicants with certain desired qualifications from competition with all other applicants. 
4.
University may consider race or ethnicity only as a “plus” in an applicant’s file, without insulating him from comparison with all other candidates for available seats – must still use a highly-individualized, holistic review of an applicant's file.  See Bakke and Gratz.

5.
There must be no other viable alternatives.  Here, a lottery system or decreased emphasis on scores were considered, but would have required a sacrifice of diversity, academic quality, or both.
B.
Gratz v. Bollinger (2003): Undergraduate program had a compelling interest in attaining a diverse student body, but the system was not narrowly-tailored, and thus violated the Equal Protection Clause and Title VI.

1.
Equal protection rights of Caucasian applicants were violated by the school’s policy of automatically distributing 20 points to every “underrepresented minority” applicant solely because of race; that policy was not narrowly tailored to asserted compelling state interest in achieving educational diversity.

2.
Discrimination that violates the Equal Protection Clause committed by institution that accepts federal funds also constitutes a violation of Title VI, which applies to any public or private actor who receives federal assistance (Bakke).
14th AMENDMENT – EQUAL PROTECTION & AFFIRMATIVE ACTION IN PUBLIC CONTRACTING
I.
Race Preferences in Public Employment 
A.
Private Employment: Title VII goes beyond the Equal Protection clause; thus, in private employment, employers can engage in a form of affirmative action – Title VII permits voluntary race-conscious hiring there.  (Contrast with Title VI, which disappears into the Equal Protection Clause under Bakke.)
B.
Wygant v. Jackson Bd. of Ed. (1986): Court held unconstitutional a minority preference in teacher layoffs.  Plurality applied strict scrutiny; held that the asserted state goal of “providing minority role models” was not compelling.  Plan was not sufficiently narrowly tailored.  There must be some showing (with sufficient evidence) of prior discrimination by the governmental unit.



1.
Court emphasizes the identifiable burden (firing/dismissal) on non-minorities.

II.
Race Preferences in Public Contracting and Licensing 
A.
Generally: Cases deal with minority firms, not minority people, and there are usually allegations of deceptive practices.  Unlike the university context, where a student cannot say “He took my spot!,” there is a low-bidder in these cases who can always identify who gained at his expense. 

B.
Fullilove v. Klutznick (1980): Court upheld a requirement in a congressional spending program that 10% of funds granted for local public works projects be used to procure services from minority-controlled businesses.  Court decided the case in context of congressional powers under Article I.
1.
Court emphasized appropriate deference to Congress.  Congress could reasonably determine that the prospective elimination of barriers to minority firm access to public contracts was appropriate to insure that these firms were not denied equal opportunity to participate.

2.
Policy was about remediation, not diversity.  Government was not arguing that it was important to have a multiracial workforce in these contract jobs.

a.
Congress has broad remedial power under the Constitution; they can make reasonable judgments about how to undo past discrimination. 

b.
Note that there were no actual findings by Congress – opinion is very deferential – it is enough to show a general pattern of discrimination and some reasonable connection between the pattern and the remedy.

C.
Richmond v. J.A. Croson Co. (1989): First majority opinion applying strict scrutiny to affirmative action.  Court struck down Richmond’s program requiring contractors on city projects to subcontract at least 30% of the dollar amount of the total contract to one or more minority business enterprises (at least 51% ownership by blacks, Latinos, etc.).  No geographic limit to the plan; the MBE did not have to be from Richmond.  When the statute was passed, there was no direct evidence presented of past race discrimination by Richmond in the area of contracting; one council member simply stated that the industry generally had widespread discrimination.

1.
A state is free to eradicate the effects of private discrimination within its legislative jurisdiction, i.e., within the constraints of § 1 (e.g. by using its spending powers).  Any jurisdiction has a compelling interest in assuring that public funds do not “finance the evil of private prejudice.”

2.
BUT city’s findings were insufficient to support its decision.  It was simply a generalized assertion that there had been discrimination within the industry; provided no guidance for a legislative body to determine the precise scope of the injury it seeks to remedy.  

a.
Mere recitation of a benign or remedial purpose for a racial classification is entitled to little or no weight.

b.
When states or their subdivisions want to take remedial action, they have to identify the discrimination with some specificity before they can use race-conscious relief.

3.
Richmond can take action if it comes up with sufficient evidence of past discrimination.  In the absence of discrimination, the city has a wide array of race-neutral devices at its disposal to increase the accessibility of contracting opportunities to minorities.

a.
City council is competent to make these determinations, and it didn’t have to find that it had engaged in outright discrimination – could have found that it had been a passive participant in past discrimination.  



4.
Court also noted failure to try race-neutral alternatives.

5.
Note that the result is different from Fullilove because here the Court is saying that state and local governments lack the power to enforce the 14th Amendment, unlike Congress.
D.
Metro Broad., Inc. v. FCC (1990): Court upheld two minority preference policies of the FCC; applied intermediate scrutiny:

1.
Benign race-conscious measures mandated by Congress – even if not remedial in the sense of being designed to compensate victims of past governmental or societal discrimination – are constitutionally permissible to the extent that they serve important governmental objectives within the power of Congress and are substantially related to the achievement of those objectives.

2.
O’Connor dissents; says that strict scrutiny should apply.  The only interest recognized as compelling enough to validate a race-conscious policy is remediation, and this is not a remediation case.  NOTE: Signal that diversity is NOT a compelling interest.
E.
Adarand Constructors, Inc. v. Pena (1995): DOT awarded contract to Mountain Gravel.  Terms provided that if Mountain subcontracted to a business certified as controlled by “socially and economically disadvantaged individuals” (according to the Small Business Act, these were presumed to be blacks, etc.) Mountain would receive additional compensation.  Mountain awarded the bid to Gonzales even though Adarand submitted a lower bid; Mountain conceded that they did so because they received additional payment.  Court did not reach the merits; simply said strict scrutiny applied, then remanded.  Overruled Metro Broad.; noted three established propositions with respect to governmental race classifications:


1.
Skepticism: Any preference based on race or ethnicity must receive a most searching examination.

2.
Consistency: Standard of review is NOT dependent on race of those burdened/benefited.

3.
Congruence: Equal Protection analysis is the same under the 5th and 14th Amendments.  Rules are the same for federal, state and local programs – Congress does not get any special deference.
a.
BUT Lupu points out that Congress is always in a better position to identify discriminatory trends across national markets.
14th AMENDMENT – EQUAL PROTECTION & Gender Classifications

I.
Introduction

A.
Generally: It is very difficult to argue that the Framers of the 14th Amendment meant that women should benefit from Equal Protection.  Prior to the 1970s, the Court generally held that the 14th Amendment guarantees did not apply to sex discrimination:

1.
Bradwell v. State (1873): Court denied that the federal privileges and immunities included a woman’s right to practice law in Illinois – decided just after Slaughter-House.

2.
Minor v. Happersett (1874): Court denied that the federal privileges and immunities included the right of women to vote in state elections.

II.
Deference to Laws Maintaining “Separate Spheres”

A.
Goesaert v. Cleary (1948): Court upheld Michigan law which provided that no woman could obtain a bartender’s license unless she was the wife or daughter of the male owner of the bar.  

1.
Rational basis test: Deferred to legislature’s judgment that oversight assured through ownership of a bar by the barmaid’s husband or father minimized hazards that may confront the barmaid.

2.
Women may have enhanced opportunities, but if Michigan thinks that tending bar for women is not a good idea, they are entitled to exclude them from doing so.  The Constitution does not have to reflect these enhancements in opportunity.

III.
Heightened Scrutiny Under Rationality Review

A.
Reed v. Reed (1971): First time the Court struck down a statute based on gender discrimination; law preferred men over women in appointment of administrators of estates.  State defended the preference as a “rational method to resolve an issue that would otherwise require a hearing as to the relative merits of petitioning relatives.”  Court applied more than a minimal rationality review:
1.
Court declined to list sex as a suspect classification but found that the difference in sex of competing applicants did not bear a rational relationship to the state objective of reducing the workload of probate courts.  The preference was too arbitrary.

2.
Policy had some rational basis, but Court was concerned that the law reinforced traditional stereotypes; this carries the danger of perpetuating the conditions.  
IV.
The Failure to Adopt Strict Scrutiny

A.
Frontiero v. Richardson (1973): Court struck down federal law affording wives of men in armed forces an automatic dependency allowance but requiring servicewomen to prove that husbands were dependent.

1.
Drawing a line between the sexes simply for administrative convenience violates equal protection – Reed – even if husbands are rarely dependent upon their service-wives.

2.
4 justices agreed with Brennan’s normative argument that sex classifications were as suspect as race; classifications were the same because neither race nor gender is relevant to virtue or talent.
3.
Factors to be considered in determining whether a classification is suspect include: (1) whether the characteristic is immutable (fixed at birth); (2) whether the characteristic bears any relation to the capability of its member; (3) whether there is a history of gross, stereotyped distinctions; (4) whether the characteristic is visible.
4.
Carolene Prods.-process argument (n.4 ¶ 3): Could argue that women are a discrete and insular minority – certainly a discrete group; to the extent there is an existing social theory about roles, they could be considered insular.  Whether there is prejudice is another issue – probably no real animus toward women, but you could argue that there was prejudice in the law and lawmaking.

B.
Craig v. Boren (1976): Court struck down Oklahoma statute prohibiting males under age 21 and women under 18 from buying beer containing 3.2% alcohol.  Oklahoma said purpose of the law was enhancement of traffic safety; cited statistical evidence that .18% of females and 2% of males had been arrested for drunk driving.  Court announced intermediate standard of review in sex discrimination cases:

1.
Classifications by gender must serve important government objectives and be substantially related to the achievement of those objectives.

2.
Burden of empirical uncertainty is on government.  Statistical differences usually not enough.

3.
Most often, intermediate scrutiny cases turn on the relationship between the means and the ends and whether the government has met its burden of persuasion.  


4.
Always ask whether there is a gender-neutral alternative; if so, what is the cost?

C.
Miss. Univ. for Women v. Hogan (1982): Court sustained male applicant’s challenge to state’s policy of excluding men from the MUW School of nursing.  O’Connor described intermediate scrutiny:

1.
Party seeking to uphold statute that classifies individuals based on their gender must carry burden of showing an “exceedingly persuasive justification for the classification.”  

2.
Burden is met only by showing that the classification serves important governmental objectives and that discriminatory means used are substantially related to achievement of those objectives.

3.
That a statute discriminates against males rather than females does not exempt it from scrutiny or lessen the standard of review.

D.
J.E.B. v. Ala. (1994): Court invalidated gender-based peremptory challenges to jurors.

1.
Ordinary gender stereotypes as a matter of average differences (e.g. physical strength) are not going to be enough.  There must be individualized determinations.  

E.
U.S. v. Va. (1996): VMI, a public institution, admitted only men.  Court held that a state may not discriminate based on gender unless it has an exceedingly persuasive justification for doing so, and then the state must show that the classification is substantially related to the achievement of important governmental objectives.  A fairly easy case because:

1.
State had only one highly prestigious, single-sex institution – and it was only for men.

2.
Virginia’s school system had a history of gender discrimination: University of Virginia had been male-only.  It took a lawsuit to get women admitted.

3.
This was a military school.  If we are sensitive to overbroad generalizations (i.e., women don’t fight), this is pretty easy.

4.
Stated objective (developing citizen soldiers) is not that important.  The state didn’t start arguing “diversity” until the lawsuit arose.

5.
Alternative was plainly inadequate.  Even if the women’s school created by Virginia was closer to VMI’s system, separate but equal is not an attractive option to the Court.
6.
Only good argument was about the costs of gender neutrality – they would cripple VMI’s methods and, therefore, its uniqueness.  But really, VMI did not have to change much.

V.
Possible Treatments of Gender-Conscious Policy Today

A.
Gender-Based Affirmative Action: Some suggestion in these cases that gender-conscious remedial policies may be acceptable.
1.
Califano v. Webster (1977): Court upheld Social Security earning formula which was more favorable to women in old age benefits; it was permissible for Congress to establish this formula based on the theory that in the labor market there had been past discrimination against women.
2.
But see Hogan.


B.
Pure Gender Separation



1.
Separate but equal: It’s acceptable with gender, but not race.

2.
Separation based on physical differences: Distinguish average differences versus real; with real differences, men and women are no longer similarly situated.
a.
Geduldig v. Aiello (1974): California excluded pregnancy from disabilities it covered for employees.  Court held that there was no gender discrimination, only pregnancy discrimination.  All non-pregnant and all pregnant people were treated the same.  

b.
Michael M. v. Superior Court (1981): Court upheld a state statute punishing males, but not females, in cases of statutory rape (even if both are minors).  Real physical difference in this case was that males and females are not similarly-situated in the allocation of risk of pregnancy.  Thus, it’s not arbitrary to treat the two genders differently.

i.
State could not make the statute gender-neutral (i.e., punish both) because it would create a disincentive for female victims to report – the cost of gender-neutral alternative is very high.

C.
Rostker v. Goldberg (1981): Court held that the exclusion of women from registration under the Selective Service Act was constitutional, since only men are eligible for combat and only men should be drafted.  Unlike earlier cases, this is a process analysis rather than physical differences.  Court was very deferential to Congress’ findings; turned on legal distinctions.  
14th AMENDMENT – EQUAL PROTECTION & 

Discrimination Against Non-marital Children and Aliens

I.
Non-marital Children
A.
Generally: Until 1960s, it was common to have different rights for non-marital children and marital children.  Court began to reject constitutionality of these rules in late 1960s:

1.
Court focused on the stigma; employed an intermediate review.

2.
Clearly a suspect classification because it was fixed at birth; not mutable by the child.

3.
Only statutes that survived were those dealing with proof of paternity.

II.
Aliens: 2 distinctions: Federal law versus state law AND lawfully admitted versus unlawfully admitted.

A.
Legal Aliens
1.
Federal government has plenary power to treat non-citizens differently, and does so frequently, e.g., with certain benefits.  BUT Congress must authorize this distinction.  Executive branch can’t do so on its own.  

2.
In the 1970s, Court began to hold that these distinctions by the state were suspicious.  

a.
Carolene Prods. rationale: Non-citizens are typically viewed as outsiders and may be prejudiced against.

b.
Preemption rationale: Admission of aliens should be a matter of exclusive federal jurisdiction; otherwise, state can undermine the economic opportunities of those the federal government would admit.  Significant exception is the area of law re: membership in a state’s political community – states can limit non-citizens’ rights there if they can show that citizenship is an important attribute.

B.
Illegal Aliens
1.
Federal government again has plenary power.

2.
Court has restricted state’s ability to make classifications to detriment of illegal aliens. 

14th AMENDMENT – EQUAL PROTECTION & Disability, Age, Poverty and 

sexual orientation
I.
Disability

A.
Cleburne v. Cleburne Living Ctr. (1985): Ordinance required a special permit for a building to be used as a home for the mentally retarded.  Court held that a lesser standard of scrutiny than “strict” applied to mental retardation classifications.  Classification must be rationally related to a legitimate government purpose.  Π bears burden of showing that law has discriminatory purpose.
1.
Several reasons why this classification was NOT suspect; in general, the justifications for strict scrutiny do not apply because there are real differences between disabled and non-disabled people, as well as among disabled people; government can usually be trusted to treat the disabled fairly.

2.
Applied rationality review; found no rational basis for believing that the CLC would pose any special threat.  Court rejected the council’s justifications; found that excluding the “feebleminded” from getting a permit was not rationally related to any legitimate government objective.  
a.
Only reason they are denied the permit is because they make others uncomfortable; a state’s reaction to that does not bear any relation to a legitimate government objective.

3.
Approach to this case is different – Court looks at legislative record but is not deferential (i.e., they didn’t say, “could a rational legislature have determined”).  Court looks below the surface and thinks the city’s justifications are pretext for some kind of animus.

4.
Case is significant because it shows that rationality review has different levels, depending on how the classification is made.  Still, no generalizable principle articulated  here – rationality review seems stricter, but Court doesn’t announce a clear change in direction.

5.
Explanation for the case is probably that there are classifications that are situationally suspicious, even if not generically suspicious.  In this situation, there was no basis to infer anything other than animus.  The circumstances of an enactment should justify a closer look, even if a heightened standard of review would not otherwise normally apply.

II.
Age

A.
Mass. Bd. of Retirement v. Murgia (1976): Court said that the elderly had not experienced a history of purposeful unequal treatment, nor had they been subjected to unique disabilities on the basis of stereotyped characteristics not truly indicative of their abilities.
1.
Here, the class subject to the statute was officers over age 50; did not discriminate only against the elderly.  Even so, old age does not define a discrete and insular group – everyone gets old.

III.
Poverty
A.
James v. Valtierra (1971): Court rejected an Equal Protection challenge to a California constitutional requirement that no low-rent housing project be developed by any state public body without prior approval in a local referendum.  Court said that a provision for referendum demonstrates devotion to democracy, not to discrimination.
IV.
Sexual Orientation

A.
Generally: Court has not decided whether this is a suspect or quasi-suspect classification.

B.
Romer v. Evans (1996): Colorado passed a constitutional amendment via statewide referendum; barred enactment of any statute or policy that entitled homosexuals to claim minority status, quota protection or claim of discrimination.  Court held that the amendment was invalid under the Equal Protection Clause.

1.
Used the rational basis test:

a.
No relation between classification adopted and objective sought to be obtained.

b.
Breadth of amendment is so discontinuous with the justifications for it that its only explanation can be animus toward homosexuals.

2.
Rejected state’s defense that the amendment simply denied homosexuals special rights; found that the amendment denied them the same specific legal protections afforded to all others; protections “taken for granted by most people either because they already have them or do not need them.”

3.
Court did not reach the question of whether sexual orientation is a suspect classification; government would have had a different burden of proof if it was suspect.  Consider the Frontiero analysis – fairly strong argument that it is suspect.
4.
Amendment 2 cannot survive a Cleburne kind of review because the real reason for the statute was animus.  The concern has to be legitimate.  The fact that the law sweeps so broadly essentially puts homosexuals outside the law – they can never make a claim that discrimination is arbitrary.

C.
After Romer: If, e.g., Denver enacts a civil rights law, are they constitutionally required to include sexual orientation as an impermissible basis for discrimination?

1.
No.  This is purely a policy choice.  The constitution doesn’t oblige the city to include any particular categories in its civil rights laws.

2.
If the city did include this category, and others sought to strike them, there may a constitutional problem.  The first scenario dealt with inaction.  This scenario deals with action in the form of a repeal.  Romer says that the Court will review this under the rationality standard – city is going to have to justify its decision.

14TH AMENDMENT SUBSTANTIVE DUE PROCESS – RIGHT TO PRIVACY & REPRODUCTION
I.
Lochner-Era Antecedents to Griswold and Roe
A.
Meyer v. Neb. (1923): Court reversed the conviction of a teacher for teaching German and thus violating a state law prohibiting the teaching of foreign languages to schoolchildren.
1.
Law infringed on several fundamental rights, e.g., that of a parent to control the education of their children; no circumstances or emergency demanded that this right be limited.

B.
Pierce v. Soc’y of Sisters (1925): Court sustained a challenge by parochial and private schools to an Oregon law mandating that children attend public schools.

1.
No general power of the state to standardize its children by forcing them to accept public instruction only.  “The child is not the mere creature of the state . . . .”

C.
Skinner v. Okla. (1942): Court invalidated Oklahoma statute that provided for compulsory sterilization after a third conviction for a felony involving “moral turpitude,” but excluding some felonies.  Case decided on Equal Protection grounds; evaluated the issue under strict scrutiny.  
1.
Constitutional vice was choosing some crimes but not others – not all felonies were subject to the law.  Court said that this, not the actual sterilization, was unconstitutional.

2.
Case arose after Lochner cases were repudiated.  Court said that marriage and procreation are fundamental rights; cases dealing with them have to be closely examined by courts.  

II.
Contraception
A.
Griswold v. Conn. (1965): Connecticut law made it a crime to use or provide contraceptives, even to married couples.  Court held statute violated the Due Process Clause; 14th Amendment protects the right of marital privacy against state restrictions on a couple’s ability to be counseled about or use contraception.  
1.
Although the Constitution does not explicitly protect a general right to privacy, various guarantees in the Bill of Rights create penumbras that establish a “zone of privacy.” 

a.
Together, the 1st, 3rd, 4th and 9th Amendments create a new constitutional right to privacy in marital relations.  
2.
Case is typically understood as a case about means, not ends.  State was trying to enforce its moral judgment about extramarital sexuality.  No one seemed to disagree with the end of moral concern; the means were just too broad because married couples were affected.

3.
Harlan’s concurring view is the one that adhered; opinion is very narrow and highly domesticated.  We should look at traditional practice and regulations to figure out which rights are protected.  
a.
This law is disturbing because it touches on an area that states have typically regarded as sacrosanct.  Also, it is sort of deviant – no other states were regulating sexual relations between married people.

i.
A criticism of this is that tossing out laws just because they are deviant might have a chilling effect on new socially beneficial laws.

B.
Eisenstadt v. Baird (1972): Court overturned a conviction under a law banning distribution of contraceptives.  Case was decided on Equal Protection grounds (i.e., it unconstitutionally distinguished between married and unmarried people) but Brennan’s opinion extended the right to privacy in contraception issues to all individuals, married OR single.

III.
Abortion
A.
Roe v. Wade (1973): Court held that Texas law making it a crime to procure an abortion (except by medical advice for the purpose of saving the mother’s life) violated the Due Process clause.  

1.
The right to privacy is fundamental, stemming from the 14th Amendment.  This right extends to procreation and to pregnancy and the continuation of pregnancy (abortion).

2.
BUT the right to an abortion is not unqualified and must be considered against important state interests in regulation, including the health of the mother and child.  Therefore:

a.
Before the end of the first trimester, where the state has no compelling interest, abortion decision and its effectuation may not be regulated by the state.
b.
After the end of the first trimester, where the state’s compelling interest is the mother’s health, the state may regulate in ways that are reasonably related to maternal health.

c.
For the stage subsequent to vitality, where the state’s compelling interest is the potentiality of human life, state may regulate and even proscribe abortion EXCEPT where necessary for preservation of the life or health of the mother.

3.
Note that Harlan’s approach in Griswold does not really work here – most states had outlawed abortion, so it wasn’t a traditional right.

B.
Issues Arising After Roe
1.
Who pays?: Court has held repeatedly that the government does not burden abortion when it fails to subsidize it.
a.
Maher v. Roe (1977): No constitutional entitlement to state subsidies for abortion; strict scrutiny was not warranted because the unequal treatment of abortion and childbirth did not interfere with the fundamental right recognized in Roe – used rationality review instead.  States can use money to encourage in the direction of childbirth and away from abortion.  State doesn’t have to be neutral as long as it isn’t coercive.

b.
Harris v. McRae (1980): Court upheld requirements of the Hyde Amendment which barred federal payments for even medically necessary abortions.

c.
Rust v. Sullivan (1991): Court extended Maher and McRae reasoning to a restriction on abortion counseling by any project receiving federal family planning funds; government has no constitutional duty to subsidize an activity just because the activity is constitutionally protected.

2.
Health regulations: Not allowed in the first trimester (other than licensed physician requirement).  Even in the second semester, strict scrutiny of Roe must be met.  

a.
Akron v. Akron Ctr. for Reproductive Health (1983): Court invalidated requirement that abortions performed post-first trimester be performed in a hospital rather than outpatient facilities (which were usually less expensive); provision was a significant obstacle in the path of a woman seeking an abortion.  Also struck down provision requiring the doctor to detailed information about the fetus, potential complications, etc.

3.
Consent and notice (family)

a.
Planned Parenthood v. Danforth (1976): Court struck down requirement of spousal consent; state’s interest was not protecting life or health, it was involving both husbands and wives.  State cannot delegate this power to stop an abortion to a husband.

b.
Parental consent is more complicated because there is legal precedent for requiring parental consent for medical treatment of minors.  States argued that this principle should extend to abortions.  Series of decisions established that a state can insist on notice, but only if there is some kind of judicial bypass that allows a minor to go before a judge and demonstrate that she is either mature enough or that it is in her best interest to abort without notifying her parents.

i.
Bellotti v. Baird (1976): State can involve a parent in a minor’s abortion decision ONLY if it also provided a judicial bypass procedure so that the parental involvement would not amount to an absolute vote.

ii.
Ayotte v. Planned Parenthood of N. New Eng. (2006): New Hampshire law had the required judicial bypass, but there was no medical emergency exception unless the patient’s life was at stake (i.e., not merely health).  Court unanimously ruled that there has to be a health exception but that the state courts were incorrect to enjoin it totally.  Courts could have crafted some kind of judicial remedy.

4.
Viability: There are a series of cases in which the state tries to get doctors to save fetuses where possible.  Supreme Court has struck these down.

a.
Webster v. Reproductive Health Servs. (1989): Court upheld several provisions of a Missouri law that regulated abortions, including (1) a ban on state employees performing abortions; (2) a ban on use of public facilities for abortions, even if the patient paid; and (3) obligation for doctors to use certain tests to determine viability after 20 weeks.  At this time, fetuses were viable at around 22 weeks.  Court upheld the provision, but only by “glossing” it, saying that it was acceptable in light of the physician’s best judgment.  

C.
Planned Parenthood of S.E. Penn. v. Casey (1992): Court reviewed the constitutionality of Pennsylvania abortion regulations.  

1.
Reaffirmed the central holding of Roe – state cannot prohibit a woman’s right to an abortion before viability – based on its constitutional merits (i.e., court’s jurisprudence re: substantive due process) and stare decisis (emphasis on generational reliance on the continued viability of Roe).
a.
Plurality gives a framework for when a decision can be overturned:

i.
Is it still workable?

ii.
Are there reliance issues?

iii.
Evolution of related principles – has the case become an outlier? 

iv.
Time and technology 

v.
National conflicts and value changes

2.
Overturned trimester analysis from Roe; courts must now use an undue burden analysis.  An undue burden exists if the law’s purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.

a.
Main change is in regulatory power.  Roe had imposed strict scrutiny on the regulation it permitted (second trimester).  The burden had been on the state to demonstrate compelling interest and narrow tailoring.  Now, no compelling interest required; only legitimate ends.  No explicit requirement of narrow tailoring, and the burden of proof shifts to Π – must show that there is a substantial obstacle.

3.
Court found that spousal notice requirement was an undue burden despite the alternatives built into the statute; focused on the small number of women who would be unduly burdened by having to tell their husbands, i.e. fear of abuse.

4.
Parental consent provision is valid so long as there is an adequate judicial bypass.

5.
Requirement of a 24-hour waiting period before the abortion is performed (except in cases of medical emergency) does NOT pose an undue burden – overruled Akron I; it’s just another way for the state to encourage toward childbirth and away from abortion.  

6.
Requirement that certain information about abortion clinics – e.g. names of doctors, address, number of abortions performed, etc. – be provided to the state is constitutional; BUT clinic cannot be required to tell the state whether spousal notice was provided; collection of this information is important for medical research.

D.
Implications of Casey
1.
Mazurek v. Armstrong (1997): Court upheld Montana scheme that had previously permitted licensed physicians’ assistants to perform abortions, then shifted to only licensed physicians.  Not an undue burden – only one practitioner was affected, which contradicts the view that the purpose of the law was to create an undue burden.

2.
Stenberg v. Carhart (2000): Court struck down a state law that banned “partial birth abortions” because it was unconstitutionally vague – didn’t graphically define the outlawed procedure – and it lacked an exception to preserve the mother’s life or health.
E.
Carhart v. Gonzalez (8th Cir. 2006): Court considered Partial Birth Abortion Ban Act of 2003, which outlawed the dilation and extraction method (crushing of the skull) of aborting pre-viable fetuses.  Congress tried fix the vagueness problem in Stenberg by being very specific in its statute, but did not include a health exception.  Government argued that courts should defer to Congress’ determination that these abortions were never medically necessary.  8th Circuit ruled that when there is a lack of consensus in the medical community about whether a procedure is “medically necessary,” the Constitution requires legislatures to err on the side of protecting women’s health by including a health exception.  

14TH AMENDMENT SUBSTANTIVE DUE PROCESS – THE RIGHT TO PRIVACY & 
FAMILY RELATIONSHIPS

I.
Marriage

A.
Zablocki v. Redhail (1978): Court invalidated Wisconsin law requiring any resident who was required to support a minor not in his custody could not marry without obtaining court approval, which depended on proof that the applicant’s support obligation had been met and that the children covered by the support were not then or likely to become public charges.

1.
Reaffirmed that the right to marry was a fundamental; strict scrutiny applies to statutes that subject the right to prerequisites.  Classification must be supported by sufficiently important state interests and be closely tailored to effectuate only those interests.

2.
Here, there were less intrusive means, even if the state’s interest was legitimate and substantial.



B.
Turner v. Safley (1987): Extended Zablocki to strike down a prison regulation that restricted prison inmates’ right to marry by conditioning it on the prison superintendent’s approval for compelling reasons, e.g. pregnancy.  O’Connor wrote that the fundamental right to marry “remained extant” even when one party to the marriage was in prison.

II.
Extended Family Relationships
A.
Moore v. E. Cleveland (1977): Court invalidated ordinance limiting occupancy of a dwelling to members of a single “family,” defined as including only “a few categories of related individuals.”  Statute was challenged by a grandmother who shared her home with her two grandsons (who were cousins, not siblings).  Court said that a scrutiny stricter than rationality review was appropriate where the law tries to intrude on the regulation of the family.  

1.
Even if the city had a legitimate interest in preventing overcrowding, the ordinance served this objective marginally at best and had a tenuous relation to it.  

2.
Majority emphasized history and tradition of extended families; noted the “careful respect” for family has always existed in U.S.

B.
Belle Terre v. Boraas (1974): Majority found no privacy rights involved in a family-oriented zoning ordinance the excluded most unrelated groups from a village.  Court invoked deferential rationality review, finding that the ordinance represented social and economic legislation.

C.
Troxel v. Granville (2000): Court held that a state court decision granting grandparents visiting rights over objections of the sole surviving parent violated parent’s substantive due process rights.  

III.
Civil Unions & Same-Sex Marriage
A.
Generally: Vermont legislature established civil unions; identical to marriage except for their name.  Also, not clear that the union would be recognized by other states.

1.
Of the traditional restrictions on marriage – age, relation, number of spouses, sex – sex is the one that is becoming increasingly difficult to justify.  The others all have reasonable justifications.  

2.
Fairly strong case for arguing that bans on same-marriage should be subjected to heightened scrutiny.  Many of the newer laws are clearly motivated and/or maintained by animus; could also argue that the right to marry is a fundamental right (Loving).  But however strong the case for unconstitutionality of these laws is, it seems unlikely that federal courts will agree – remember how drastic Roe was.

3.
State interests in regulating marriage are child-rearing, encouraging procreation, BUT the law of marriage is not limited to couples who can produce children – some couples don’t want or can’t have children.  Every state recognizes the legality of “companionate” marriage.  Thus, all links making marriage and children a single story have been unhooked – weakens state’s argument.

B.
Portability Issues: Opponents of same-sex marriage argue that once one state recognizes the marriage, there will be a deluge of issues when the couple moves to another state, i.e., does the second state have to recognize the union?  If a gay couple is legally married and divorced in Massachusetts, do their divorce rights extend when the move to another state?

1.
Article IV says states have to give full faith and credit to the public acts, records or judicial proceedings of other states.  Traditional interpretation is that marriage is none of these, so other states technically don’t have to give full faith and credit to marriages from other states.  Most states have comity provisions, though. 

2.
However, divorces are judgments.  This suggests that the other states are obliged by the Constitution to give the Massachusetts divorce decree effect.  
3.
This result has lead many states to pass Defense of Marriage Acts to make their marriage rules more explicit for other states.  Some states have put these acts in their constitutions so that another state cannot say that a statute violates the state’s constitution.  

C.
Federal Defense of Marriage Act 
1.
Most constitutionally vulnerable part of the federal DMA is that it doesn’t recognize state laws that recognize gay marriage BUT it explicitly states that it recognizes all other marriage law.  Also says that states do not have to recognize a same-sex marriage from another state – a pretty strong indicator of animus.  

2.
Amendment is the only sure way for opponents of gay marriage to stop legalization.

3.
Campaign for recognition of same-sex marriages has focused on state constitutional law, e.g. Massachusetts.  This is because, to the extent state courts are influenced by federal law, proponents of gay marriage want to avoid the establishment of federal precedent against their position (i.e, they don’t want a federal record of rulings against them).

14TH AMENDMENT SUBSTANTIVE DUE PROCESS – THE RIGHT TO PRIVACY & SEXUALITY 

I.
Sodomy Laws

A.
Bowers v. Hardwick (1986): Georgia law prohibited sodomy, defined as “committing or submitting to any sexual act involving the sex organs of one person and the mouth or anus of another.”  Court upheld the statute as applied to “homosexual sodomy.”

1.
Majority said that the issue was whether the Constitution “confers a fundamental right upon homosexuals to engage in sodomy and hence invalidates” the state laws making the conduct illegal.  So defined, the right was not fundamental within the meaning of substantive due process and thus needed to meet only minimum rationality.  
2.
Long history of proscription against sodomy, so Π could not argue that the right to engage in sodomy was deeply rooted in nation’s history.

3.
Rejected the argument that the law’s intrusion into privacy warranted heightened scrutiny – victimless crimes do not escape the law where the are committed at home.

B.
Lawrence v. Tex. (2003): Police were dispatched to Lawrence’s home in response to a weapons disturbance.  When they entered, they found Lawrence and another man engaged in a sexual act.  Both men were arrested and later convicted under Texas’ sodomy statute.  Court overruled Bowers; held that the Texas law violates the Due Process Clause of the 14th Amendment.
1.
Court rejected the historical argument in Bowers; said that American laws targeting same-sex couples had not developed until the late 20th century.  Moreover, there seems to be an emerging awareness that liberty gives substantial protection to adults in deciding how to conduct their private lives in sexual matters (cited ALI’s Model Penal Code, foreign law, Romer and Casey).  

2.
Avoided deciding the case purely on Equal Protection grounds because it feared states would then limit “sodomy” acts for both homo- and heterosexuals.
3.
Stevens’ analysis in Bowers should govern – the Due Process Clause protects decisions by married and unmarried persons concerning the intimacies of their physical relationship, even when not intended to produce offspring.

4.
Case does not ever assert that the right of sexual freedom is a fundamental right.  

5.
Texas loses because the Court says that no legitimate state interest is furthered that can justify the intrusion into private lives.  

THE 2ND AMENDMENT
I.
Origins
A.
Constitutional Text: Look at the Constitution’s treatment of force in Article I.  How did the Founders divide that power between the federal and state governments? 
1.
§ 8: Congress has the ability to raise and support armies; BUT no appropriations of money to that use shall be longer than a term of two years (i.e., no standing army).  
a.
This provision insures a renewal of support every two years.
2.
§ 8: Provide and maintain the Navy.  Different treatment of the navy probably reflects the view that navies are more defensive than offensive. 

3.
§ 8: Congress can call forth the state militias “to execute the Laws of the Union, suppress Insurrections and repel Invasions.”  In this pursuit, Congress may organize, arm and discipline militias when called in defense of the United States.  
4.
§ 8: States have the power of appointment of officers and training of the militia.  The vision was that all men were expected to keep arms and be ready to serve.

5.
§ 10: States cannot keep troops or warships without Congress’ consent; shows that these state figures are treated differently.

B.
Original Conception of the 2nd Amendment – 3 Theories:

1.
Theory #1 emphasizes role of the Preamble; the 2nd Amendment is designed to ensure that Congress may not interfere with the States’ right to defend itself and call forth a militia – collective rights theory.

2.
Theory #2 holds that the 2nd Amendment creates an individual right to keep and bear arms – individual rights theory.

3.
Theory #3 holds that the 2nd Amendment protects the right to defend against an oppressive government.  This is somewhat consistent with our revolutionary history.

II.
U.S. v. Miller (1939): Only Supreme Court case interpreting the 2nd Amendment.  ∆s carried a sawed-off shotgun from one state to another; were charged under a federal tax law for carrying an unstamped gun.  District court held that the law violated the 2nd Amendment.  Supreme Court reversed.
A.
Analysis: There was no reasonable relation between a sawed-off shotgun and state militias.  Therefore, Congress may prohibit, tax and regulate interstate commerce of such weapons.

1.
These aren’t the kind of weapons a state would expect citizens to have if they are called to militia.  

2.
Implicit in the opinion is the Court’s assumption that the 2nd Amendment only deals with calling the state militia, and protects only weapons that would be useful for the state militia’s needs.  If it could be shown that this kind of gun could be used in the militia, a prohibitive tax might violate it.
III.
U.S. v. Emerson (5th Cir. 2001): Emerson’s wife filed for divorce; at a hearing, she testified about threats that Emerson allegedly made to a friend of hers.  Judge entered a temporary order that enjoined Emerson from numerous acts, including various forms of threatening against any person and causing bodily injury or threatening bodily injury to his wife or child.  There was no finding that Emerson posed a future danger to his wife or child.  Emerson was later indicted in federal court on five counts, including unlawful possession of a firearm, while subject to the order – in violation of 18 U.S.C. § 922(g)(8).
A.
Procedural Claim: Emerson argued that (1) § 922(g)(8)(C)(ii) must be construed to require an explicit finding by the trial court that the person enjoined posed a credible threat to those persons listed; and (2) the court in a criminal proceeding must then review the evidence relied upon by the trial court and acquit if the record was insufficient to sustain that finding.  

1.
Court found nothing in the statute to support Emerson’s second argument; also rejected his explicit finding argument; looking to the disjunctive “or” between § 922(g)(8)(C)(i) and (ii), Court pointed out that if Congress intended to require an express finding in all situations, it would have used the conjunctive “and.” 

B.
Substantive Due Process Claim: Court interpreted § 922(g)’s “knowingly” to require only that an actor “know he is engaging in the activity that the legislature has proscribed.” Court expressed no doubt but that Emerson knew that he possessed a firearm covered by the statute and that he was aware of the court order.  Therefore, his 5th Amendment Due Process claim failed. 
C.
2nd Amendment Claim: Court concluded that the 2nd Amendment is most appropriately interpreted under the individual rights model – protects BOTH the collective militia right and the individual right to protect oneself.  BUT even under an individual rights interpretation, the law can still prevent certain classes of individuals from possessing firearms. 

1.
Court found within § 922(g) the protections of a hearing, prior notice, an order with explicit language prohibiting physical force, and the well-established basis for any temporary injunction that there be a likelihood and strong threat of injury.  Therefore, § 922(g) met standards sufficient to constitutionally enjoin his 2nd Amendment right. 
IV.
Other 2nd Amendment Issues

A.
Method: How can the government regulate?  The 2nd Amendment only prevents outright (federal definitely, and possibly state) prohibitions on gun ownership, but not regulatory measures:

1.
User restrictions: People convicted of a felony, people dishonorably discharged, children and mentally infirm are prohibited from owning a gun.  These are traditional restrictions on that liberty, and will likely be upheld BUT may need to be narrowly-tailored.
2.
Safety regulations: No guns sold without trigger locks, for example.  Courts would likely look at this deferentially, especially if the cost is minimal and not punitive.

3.
Discretionary permitting systems: You might need official permission to own and operate a gun.  While states may license guns, it likely cannot allow law enforcement officials great discretion in determining who may do so.

4.
Registration and ballistic fingerprint laws: Government wants to catalogue all guns.  If the 2nd Amendment protects an implicit right of armed revolution if faced with tyrannical government, then it would be a violation; but if it simply allows self-defense, then it would not be.

B.
States: If you assume there is a right to bear arms for self-defense against the U.S., how can states regulate?

1.
States have to be viewed as the sort of beneficiaries of this view, so it seems backward to say that the 2nd Amendment limits the state in some way.  

2.
Remember that the 2nd Amendment has never been incorporated.  How do we determine whether one of the Bill of Rights has been incorporated?

a.
Cardozo: Implicit in the concept of ordered liberty?  Cardozo used the examples of speech and press.  States will probably have different ideas about this, i.e. more rural areas would be more in favor of incorporation.  How important is uniformity in this regard, i.e. can we leave it to states to decide for themselves?

b.
Privileges and Immunities: Under Slaughter House, this clause protects rights arising out of relationship between citizens and federal government.  If the right to keep and bear arms is borne out of concern with a tyrannical federal government, then people need to keep arms for this purpose; any state law disarming them will destroy that relationship.

c.
Substantive Due Process and the Right to Privacy: Penumbras of privacy/security; traditional longstanding civil liberty to be armed in self-defense; privacy and personhood.

C.
Anachronism?: Possibly, if viewed in connection with the militia theory.  Militias don’t really exist.  But if you include the individual rights model, it’s not really an anachronism.
D.
Future of the 2nd Amendment: Right to bear arms has been repressed since Miller.  Emerson professes to open up the right, but in the end it treats it weakly.  Lupu’s opinion: Supreme Court would say there is an individual right to bear arms, but the federal government has tremendous latitude to regulate.

1ST AMENDMENT – OVERVIEW & INCITEMENT
I.
History of the 1st Amendment
A.
Original Understandings: Based on English laws – included the idea that freedom of speech meant only no government licensing of the press.  

B.
Sedition Act of 1798: Federalist-dominated Congress essentially made it a crime to defame the government.  Truth was a defense, but burden was on ∆ to prove this.  Act was a tool by which Federalists could silence Jeffersonians.  More speech-friendly than English law, but still a limitation on speech.  Jefferson pardoned those convicted under the Act; eventually repealed.

C.
19th Century: No Supreme Court interpretations of the 1st Amendment because the federal government didn’t regulate speech acts very often.  Also, it hadn’t been incorporated.  Some state cases, though (blasphemy cases).

II.
Early Cases – Espionage Act

A.
Schenk v. U.S. (1919): ∆s were handing out leaflets where men who could be recruited were located.  


Court (Holmes) affirmed convictions; held that Constitution permits punishment for speech when the words 

are used in such circumstances and are of such a nature as to create a clear and present danger that they 


will bring about the substantive evils that Congress has a right to prevent.


1.
Clear and Present Danger Test focuses on proximity to harm.  Need:



a.
An act 



b.
Tendency in the act to bring about harm – depends on circumstances in which it is done; 




it does not matter if there was no probability that the listeners would quickly react.



c.
Intent to cause obstruction or disloyalty


2.
No real temporal dimension; government did NOT have to show that something was about to 



happen.  Holmes speculates temporal aspect based on current political and social conditions.  


3.
Court found that the Act covered BOTH actual obstruction and conspiracies/attempts to obstruct.


B.
See also Debs and Frohwerk.

C.
Masses Publ’g Co. v. U.S. (S.D.N.Y. 1917): Postmaster refused to distribute radical magazine; said it violated the Espionage Act because it could obstruct recruiting.  Masses sought an order directing Postmaster to distribute.  Case was decided before Schenk.

1.
Opinion (Hand) does not rest on the 1st Amendment; says that the statute should be read in light of our presuppositions about the value of dissent in a free society.  

a.
If we read the statute too broadly, it is hazardous to democratic principles; need to be 
careful not to read that statute in a way that criminalizes dissenting speech.  

2.
Did not use the clear and present danger test; focused instead on content.  

3.
Held that opinions criticizing the law may not be punished as encouraging the violation of the law unless the full meaning of the expression directly counsels or advises others to violate the law, i.e., telling them that it is their duty or in their interest to violate the law.

D.
Abrams v. U.S. (1919): Russia-Germany case; Abrams et al were accused of attempting to hinder U.S.’s war against Germany.  Court found ∆s guilty; key part of the opinion is Holmes’ dissent:
1.
This is a specific intent statute – “intent to hinder the war against Germany.”  The government did not prove this specific intent.  (Holmes could have stopped here.)
2.
Holmes goes on to discuss freedom of expression more generally:

a.
Best test of truth is whether it gets accepted in the marketplace.  We all have our “fighting faiths,” but market decides which ones are accepted/rejected by others.

b.
Danger has to be imminent and severe before the government can suppress.  

3.
Some flaws with the market theory.  It’s not clear that the market for ideas is efficient when it comes to ideology – most people have preexisting commitments to ideas, so there is no truly “free trade”; the market is distorted.  Also, the government would argue that it has to regulate some areas, e.g. teaching Islamic jihad against America.

a.
Market failure: If someone yells “fire” in a theater, there is no exchange.
III.
Red Scare Cases – Subversive Activity 
A.
Gitlow v. N.Y. (1925): ∆ produced/distributed a manifesto advocating overthrow of government. 


1.
Court said for the first time that the 1st Amendment is incorporated by the 14th Amendment, but 
nevertheless upheld the state law making it a crime to advocate the duty, need, or appropriateness 
of overthrowing government by force or violence.


2.
Government may suppress or punish speech when it directly advocates the violent overthrow of 
the government.

a.
This is a legislative judgment – New York decided that this class of conduct presented a 
clear and present danger, and ∆’s conduct is in this class.
3.
Holmes dissents; says ∆ presented no present danger because only a small minority of people shared the views presented in the manifesto and because it directed an uprising at some “indefinite time in the future.”
B.
Whitney v. Cal. (1927): § 2 of the California Act made it a crime to become a member of an organization organized to advocate a particular kind of conduct – “guilt by association.”  Whitney thought she was joining a political party; Court says she was joining a criminal conspiracy because it was organized to teach the doctrine of criminal syndicalism.  Court unanimously upheld conviction; majority invoked the clear and present danger test but went further:
1.
State has the power to punish those who abuse their rights to speech “by utterances inimical to the public welfare, tending to incite crime, disturb the public peace, or endanger the foundations of organized government and threaten its overthrow.”


a.
In other words, if words have a “bad tendency” they can be punished. 

b.
If you join the group knowing of its unlawful aims, you are a co-conspirator.
2.
Brandeis’ concurrence ​– says that Whitney could have offered to prove that there was no 
imminent danger, but did not – sort of a perverse opinion, given the rest of concurrence:
a.
Citizens have an obligation to take part in the governing process, and they can only fulfill this obligation if they can discuss and criticize governmental policy fully and without fear.  If the government can punish unpopular views, then it cramps freedom, and in the long run, will strangle democratic processes.  
b.
Free speech is not an abstract virtue, but a key element that lies at the heart of a democratic society.
c.
Implicitly, moves beyond the clear and present danger test – says test should be: 

i.
Imminence: No danger flowing from speech can be considered clear and present if there is full opportunity for discussion.  Legislature may suppress if the speech is in close proximity to grave and serious danger.  
ii.
Legislatures have a right to curb truly dangerous expression BUT must define clearly the nature of that danger.  Mere fear of unpopular ideas will not do.

d.
There is an affirmative benefit to open exchange, too.  We should be confident that good ideas will be absorbed and bad ones will be filtered out.  


3.
Case overruled in Brandenburg.  
C.
Dennis v. U.S. (1951): ∆s were leaders of the American Communist party charged under the Smith Act – organizing/conspring to organize a group of people who teach, advocate, etc. overthrowing the government.  Plurality agrees with Holmes and Brandeis, but then backtracks:

1.
This is a different kind of danger because there is foreign involvement; entire world was gripped by the fear of a Communist takeover.  

2.
Plurality turns to Hand’s approach – ask whether the gravity of the evil, discounted by its improbability, justifies such invasion of free speech as is necessary to avoid the danger.

a.
Clear and present danger approach is modified by Hand’s formula.  The more 



serious the danger, the farther away from it you can be to justify conviction.
3.
In this case, the gravity of the danger was overthrowing the government (high).

D.
Other Smith Act Cases
1.
Yates v. U. S. (1957): To be prohibited under the Smith Act, the advocacy has to be for action, not just belief.  Insufficient to urge someone to believe; must urge them to act.
2.
Scales v. U.S. (1961): Under the membership clause of the Smith Act, government must prove not only (1) knowledge of the group’s unlawful aims; but also (2) specific intent to accomplish the illegal aims; and (3) membership must be active rather than nominal.

a.
Constitutional principle – freedom of association.

IV.
The Modern Incitement Test

A.
Brandenburg v. Ohio (1969): ∆ was charged under the Ohio Criminal Syndicalism statute after his KKK rally was taped for the news.  Court overruled Whitney; held that the statute was overbroad – sweeps in both protected and unprotected speech; chilling effect.


1.
1st Amendment does NOT allow a state to forbid or proscribe advocacy of the use of force or of a 
violation of the law UNLESS the advocacy is (1) directed toward inciting or producing (2) 
imminent lawless action and (3) is likely to incite or produce such action.

2.
Decision operates on 2 levels:


a.
Measures the constitutionality of the rule (here, overbroad).


b.
Looks at the rule in relation to the facts.  (Court doesn’t get to this step.)
3.
First time majority uses Holmes’ imminence approach; combines it with Hand’s incitement.

B.
Hess v. Indiana (1973): Court overturned ∆’s conviction for yelling “We'll take the fucking street later (or again)” during an antiwar protect because there was no evidence that the words were intended to produce and did produce imminent lawless action; there was time for consideration by the crowd.  Cannot be unlawful on the grounds that speech has tendency to lead to violence.
C.
Copycat Crimes: E.g., a film shows a unique violent crime; someone mimics the crime – victims sue the filmmaker, arguing that the film incited imminent lawless action


1.
Conventional tort defenses focus on causation – causation is very difficult to prove.

2.
1st Amendment defenses:

a.
Purpose of film – artistic, commercial, but probably not to incite violence


b.
Scienter requirement; no specific intent by filmmakers


c.
Marketplace of ideas – hundreds of thousands of people view, but only a few are 
moved to commit crimes

D.
Manuals: E.g., how to make a bomb, how to cheat the IRS, how to commit a terrorist act, etc.  May the government suppress information that will facilitate the commission of crime?  Not a Brandenburg problem – not about advocacy or incitement, but about information.  Also, imminence has nothing to do with it – this is about facilitation.  Unclear result. 
1ST AMENDMENT – FIGHTING WORDS, REPUTATION & PRIVACY
I.
Fighting Words


A.
Introduction

1.
Here, the concern is that a speaker’s provocative message so outrages the audience that some listeners are likely to resort to violence in response.  The harm depends on the impact to the listener.  Once uttered, the speaker has created the harm.  

2.
In each case, ask: (1) what is the rule of law?; (2) what harms are they trying to suppress?; (3) What is the connection?
B.
Cantwell v. Conn. (1940): ∆ Jehovah’s Witness was arrested for proselytizing.  Court invalidated the conviction; held that a state cannot outlaw annoying or offensive utterances on the street in the absence of a narrowly-tailored statute that defines and punishes specific conduct as constituting a clear and present danger of riot or disorder, NOT mere breach of the peace.

C.
Chaplinsky v. N.H. (1942): ∆ called city marshals racketeers and fascists to their faces.  Court upheld a conviction under law providing that no one “shall address any offensive, derisive, or annoying word to any other person who is lawfully in any street or public place, nor call him by any offensive or derisive name.”

1.
Words must tend to incite an immediate breach of the peace.  Crucial elements:

a.
Words must be face to face

b.
Average addressee

c.
Words must tend to incite immediate breach of the peace

i.
Gooding v. Wilson (1972): Overturned fighting words statute because it was not limited to face-to-face encounters or the average addressee.

2.
Free speech is not absolute.  Some well-defined, narrowly limited classes of speech can be prevented and punished – lewd, obscene, profane, libelous, insulting or fighting words:


a.
No words by their utterance inflict injury, but some tend to incite breach of peace.
D.
Cohen v. Cal. (1971): ∆ protester wore a jacket in a courthouse that said “Fuck the draft.”  ∆ was convicted under a statute that prohibited “maliciously and willfully disturbing the peace or quiet of any neighborhood or person by offensive conduct.”  Court held that unless the speech is likely to incite lawlessness and violence, government cannot restrict speech simply because it is offensive.

1.
No obscenity (not erotic “fuck”) or fighting words (no face-to-face insult); only thing left was state interest in regulating public discourse for quality/civility – social understanding.


a.
Court says there is no right to protect your sensibilities in public; certain language is 
chosen for its emotive force and used to grab attention.  Also, there is a fair warning 
problem – how will people know which words are prohibited?
2.
Case is about the freedom to be outrageous – “one man’s vulgarity is another man’s lyric.”  The government cannot regulate taste in language.

E.
Threats: Definition is unclear; in Watts v. U.S. (1969), Court held that a threat cannot be conditional – must be reason to take it seriously under the circumstances.   

1.
Harm is emotional disturbance – perhaps also restriction of freedom of action and cost of 
preventative action.
2.
Imminence: Is something is a true threat, its harm is done at the time of utterance.  The only way the market can fix it is if the threat is withdrawn.  Thus, no imminence required.  
II.
Injury to Reputation – Libel 
A.
Beauharnais v. Ill. (1952): Court upheld group libel statute; said that if a state can criminalize individual libel, it can logically do the same for group libel.  Libelous utterances are not within the area of constitutionally protected speech.  
III.
Defamation and Other Speech Torts

A.
Generally: Most cases in this area are private parties suing one another over some utterance.  Government action shows up in the rule of liability and process of liability adjudication.  
1.
Government can make people think twice about what they say by implementing a libel law; it can make people pay for what they say by providing for and executing judgments.
B.
Common Law Defamation: Protects against harm to one’s reputation.  The harm can be pecuniary,  social or dignitary.  Very strong English antecedents:

1.
Original offense was a strict liability offense.  

2.
∆ bore the burden of proving that the statement was true.

3.
Presumed, actual and punitive damages.

C.
N.Y. Times v. Sullivan (1964): Perhaps most important 1st Amendment case ever decided.  Suit arose out of an ad run by the NY Times.  Court held that a public elected official may recover damages for a defamatory falsehood related to his official conduct ONLY if he can prove that:

1.
The statement is false; AND 
2.
defamatory; AND 

3.
∆ acted with actual malice – i.e., ∆ knew it was false and acted in reckless disregard of the truth by clear and convincing evidence.
a.
This statement is slightly misleading, since, unlike in other parts of the law, Π does not have to prove evil or ill will.  In this context, “actual malice” only means knowledge of falsity or reckless disregard for the truth.
b.
Π has to show more than mere negligence.
4.
Trial judges should grant summary judgment to ∆ unless the evidence is clear and convincing.  This is to protect against jury bias.
5.
On appellate review, courts should look at the evidence de novo to be sure there was clear and convincing evidence of actual malice.
6.
Court protects the press against negligent or even grossly negligent mistakes here because it is influenced by the civil rights movement.  Also, consider the costs of censorship.  If the decision went the other way, people like Sullivan would sue everywhere.  
7.
Possible standards of liability:

a.
At common law, harm to Π was the same no matter what the press knew or didn’t know when it published – strict liability.  Π has to show negligence or gross negligence – objective standards of fault.

b.
Sullivan uses an intermediate standard for the press.  Standard is more subjective – reckless disregard, knowledge of falsity.

i.
Court said it chose this standard because public officials have more access to reply opportunities.  Also, being a public official is voluntary.

c.
Opposite end of the spectrum from the common law is complete immunity.



8.
Negative externalities of harsher standards:

a.
Difficult questions about standards of journalistic due care – how sure does the paper have to be?  How many sources?

b.
Paper would be more expensive

c.
Fewer stories would be published

D.
Post-Sullivan:

1.
Where the conduct is public, Sullivan has been extended to public figures, which include, e.g., someone running for office, general public figures (actors, athletes), or those who voluntarily thrust themselves into the public eye. 
2.
Where the conduct is private, i.e., story is NOT of a “public concern” (e.g. Bill Clinton’s sex life):

a.
Where the Π is a private figure, the state can set any standard of liability it wants – Dun & Bradstreet.  Sullivan does not apply.

b.
Where Π is a public figure, Constitution does not require actual malice.  BUT states CANNOT impose liability without fault – must be at least negligence.  To recover punitive damages, there must be a showing of actual malice – Gertz.


i.
BUT courts have limited the scope of public figures in defamation cases.
E.
Intentional Infliction of Emotional Distress 
1.
Hustler Magazine v. Falwell (1988): Public figure offended by an outrageous magazine parody cannot recover for the tort of intentional infliction of emotional distress without a showing of “actual malice” under Sullivan.  In other words, if a public figure can show defamation under Sullivan, he can show intentional infliction of emotional distress.

a.
If labeled a parody, no libel claim because ∆ did not claim the statements were true.
b.
If the statements were untrue, then there is no invasion of privacy.

c.
Concern was that if we permit public figures to recover when they are mocked, we will punish ∆s like Larry Flint who are unpopular in certain communities.  There will be a significant chilling effect on the art of satire.

IV.
Privacy

A.
False Light: Publicity placing Π in a false light (i.e., not defamatory, but untrue):

1.
Time, Inc. v. Hill (1967): A party can only recover for “false light portrayals” – false but not necessarily injurious to reputation – on “actual malice” under Sullivan.

B.
Appropriation of Π’s Name or Likeness

1.
Zacchini v. Scripps-Howard (1977): 1st Amendment does not protect media’s use of performer’s act without his consent, and will not be judged under the “actual malice” test of Sullivan or Hill.

C.
Public Disclosure of Non-Newsworthy Facts: Information is true, but Π would have preferred to keep private.
1.
Press will always argue that the matter is of public concern – the issue of what is newsworthy should be left to the market, not the government or judge/juries. 

2.
Not much law on where the line is drawn.  

3.
Civil liability cannot be imposed on a broadcaster for accurately publishing information released to the public or otherwise gained lawfully.  See, e.g.:

a.
Cox Broad. Corp. v. Cohn (1975): Rape victim’s name was published after it was taken from public records; father sued.

b.
Florida Star v. BJF (1989): Protecting publication of a sexual assault victim’s name because it was garnered from a police report made available.

c.
Bartnicki v. Vopper (2001): Media may publish information garnered from an illegal wiretap even if the press knows it was obtained illegally, provided that it merely received the information and didn’t conduct the illegal activity.  

1ST AMENDMENT – HATE SPEECH
I.
Introduction


A.
Generally: Hate speech is not a legal category like incitement or fighting words; it is cultural/political. 

1.
Some attempts to link hate speech to group libel, but there is lingering doubt about the validity of Beauharnais, especially after Skokie and Sullivan.  Most defenders of hate speech law tie their arguments to the current regime of anti-discrimination law.


B.
Harms of Hate Speech: Makes people feel hurt, angry; implicit or explicit threat of violence; damaging to 


the atmosphere of equality.

C.
Problems with regulating

1.
Fair warning – what constitutes hate speech?

2.
Do we only punish overt, crude speech, or do we include subtle, more sophisticated expressions?

3.
Brandeis: Is there anything of value in hate speech?  More valuable to get it out in the open?

II.
R.A.V. v. St. Paul (1991): ∆ burned a cross on the lawn of a black family; could have been prosecuted for a variety of crimes, e.g., arson or trespass.  Instead, ∆ was prosecuted under an ordinance outlawing the “display of a symbol which one knows or has reason to know ‘arouses anger, alarm or resentment in others on the basis of race, color, creed, religion or gender.’”  Ordinance did NOT outlaw any spoken words, but listed “burning cross” as an example of prohibited symbol.  Court was unanimous in determining that the statute was unconstitutional.  
A.
State Court: To the extent the state wanted to protect against “fighting words,” it is overbroad – prohibits conduct that isn’t face-to-face.  Nevertheless, the state court found the statute valid under Chaplinsky.  

1.
State court did not construe the statute to be as narrow as the one in Chaplinsky, however; it upheld it as written.  This is important because the Supreme Court takes state law as it finds it.  Thus, if the Minnesota court had construed the statute more narrowly (instead of just “words inflict injury, so they can be regulated,” it might have had a better chance in the Supreme Court.

B.
Supreme Court (Scalia): Treats the statute as a fighting words law, just as the state court did (even though there is no reference to spoken words).  Says the law is still unconstitutional because:

1.
It amounts to viewpoint discrimination.  For example, the government can outlaw fighting words, but it cannot outlaw discrimination only against Republicans.

2.
This ordinance prohibits otherwise protected speech solely on the base of its viewpoint.


3.
There are some cases where the government can regulate viewpoint-threats, e.g. can outlaw threats 
made against the president.  But the government has to show that the subcategory is more harmful 
than other subcategories.

4.
If the speech in question violates some legal duty (e.g. Title VII and sexual harassment), the state can make such speech illegal.

a.
Workplace harassment laws are about regulations of time, place an manner of hate speech (which the government can regulate), so probably okay under R.A.V.  But employer can’t outlaw only race-based speech – otherwise, there may be an R.A.V. problem.

III.
Other Cases
A.
Wisc. v. Mitchell (1993): Court unanimously upheld state penalty enhancement scheme; law added prison time  TA \l "Wisconsin v. Mitchell (1993; p.1123)" \s "Wisconsin v. Mitchell (1993; p.1123)" \c 1 when crime victim was selected on the basis of race.  How is this decision justified, in light of R.A.V.?

1.
Law was based on the motivation behind ∆s’ criminal conduct, not motivation behind ∆s’ speech.
2.
Court says that motive is always an element of a crime.  

B.
Va. v. Black (2001): Court held that a state ban on cross-burning with intent to intimidate did not violate the 1st Amendment BUT the portion of the statute providing that cross-burning is prima facie evidence of intent to intimidate invalidated the statute, since not all cross-burnings are meant to intimidate (too broad).
1.
Intent requirement saves the law; otherwise ∆ could claim that the act was not meant as a threat. 

2.
1st Amendment permits a state to suppress “true threats,” which encompass those statements where speaker means to communicate serious expression of intent to commit act of unlawful violence to particular individual or group of individuals; speaker need not actually intend to carry out threat.  
a.
This protects individuals from fear of violence and disruption that fear engenders, in addition to protecting them from possibility that threatened violence will occur.
3.
Statute is viewpoint-neutral because it did not single out any particular political or social message, 

just ALL intimidation, which in the proscribable sense of word pursuant to the 1st Amendment, is 


a type of “true threat,” where speaker directs threat to person or group of persons with intent of 


placing victim in fear of bodily harm or death.
4.
No imminence requirement with respect to threats.
1ST AMENDMENT – Obscenity & Child Pornography

I.
Obscenity 

A.
Generally: Core law of obscenity has been rendered mostly obsolete through culture and technology.  3 issues for which the law of obscenity is a backdrop:

1.
Sexually explicit material on the Internet

2.
Broadcast indecency

3.
“Smut zoning”: Power of local government to designate zones for certain uses, e.g. strip clubs.
B.
Persistent Themes and Problems with Regulating Obscenity:

1.
Fair warning and vagueness – how to draw clear lines as to what is acceptable 

2.
Relationship between obscenity law and art – risk of suppression of valuable art 

3.
Market failure: What is the harm of obscenity?  Is it harm that more speech can cure?

4.
In Chaplinsky, the Court noted that obscenity is not protected by the 1st Amendment, i.e., the government can regulate it.  No true obscenity cases before the 1950s.  

C.
Roth v. U.S. (1957): Court held that obscenity is not protected by the 1st Amendment because it has no value BUT differentiates the U.S. standard from the English common law standard: 

1.
Obscenity cannot be banned for isolated passages – work must be taken as a whole (e.g., entire film, not just one scene).

2.
The effects of the material must be measured by how the average person would be affected – NOT the susceptible observer

3.
The obscenity must appeal to prurient interests:
a.
Defines such material as material having a tendency to incite lustful thoughts. 

b.
Offensiveness of the presentation transcends community standards.

D.
Stanley v. Ga. (1969): Court recognized a right to possess obscene material in your home; government cannot criminalize this.  Decision based on right to privacy.  BUT this rule is limited to the home.  Selling, transporting over state lines, and importing CAN be criminalized.  

E.
Miller v. Ca. (1973): Miller focuses on the “captive audience” (recipients of unsolicited ads for pornography) while Paris focuses on non-captive audiences.  Court says the rule is the same in both cases: obscene material is not protected by the 1st Amendment and can be regulated by the states without a showing that the material is utterly without social value, so long as the statute which addresses the restrictions is carefully limited and specifically defined.  States wanting constitutional obscenity laws just follow the Miller language.  3 guidelines: 
1.
Statute must specifically define kind of conduct that can’t be portrayed (solves fair warning problem), and this definition must comport with constitutional standards of obscenity (Roth).
2.
Average person applying contemporary community standards would find that the work, taken as a whole, appeals to prurient interest and is patently offensive (recognizes that different jurisdictions can have different standards; can be statewide, citywide, etc.); and

3.
The work taken as a whole lacks serious literary, artistic, scientific, or social value.

F.
Paris Adult Theatre v. Slaton (1973): 5-4 decision; Court held that states have a legitimate interest in regulating commerce in obscene material and in regulating exhibition of obscene material in places of public accommodation, including so-called adult theaters from which minors and passersby are excluded.
II.
Child Pornography

A.
N.Y. v. Ferber (1982): Court held that states may prohibit child pornography, even if not obscene under Miller, since it presents a special danger of exploitation of children.
1.
There is a scienter requirement – the distributor of the material must know the content and character of what is on the tape.

2.
Remember that a state can always suppress obscene child pornography under Miller (without a scienter requirement).  Ferber deals with cases that, e.g., may have some literary or artistic value (e.g. a documentary on child prostitution in Asia).

3.
Under Ferber, work need not be taken as a whole.
4.
Value of the work need not be considered.  We are willing to forego authentic artistic imagery.

5.
In child pornography cases, the harm arises from the production of the material.  The harm is aggravated because the images are reproduced, continuing their life.  If the focus is on production, why would one state care about child pornography made elsewhere?
a.
Court is saying that this kind of conduct is bad everywhere.  

b.
We prosecute the seller and not just the producer because of the connection between the making and the selling – you wouldn’t make a movie unless someone would sell it.  Sellers are complicit in this unified enterprise.  Also, it is much easier to prosecute sellers.  Producers take great pains to be clandestine.  

B.
Ashcroft v. Free Speech Coalition: Government tried to outlaw Internet distribution of visual depiction of children engaged in sexual activity – would ban any image that appears to be a minor.  Also included cartoons and generated images.  Court said that the material cannot be suppressed if it is not obscene.  With virtual child pornography, the harm to children disappears.
1.
Court rejected argument that there is a harm because people will view the material and harm kids.  
2.
Court also rejected the government’s proof argument (i.e., too hard to prove a child was used, so government should be able presume it is a child and place the burden on ∆).
III.
Feminist Critique of Pornography

A.
Dworkin & McKinnon: Biggest political victory was in the statute that was struck down in Am. 
Booksellers Ass’n v. Hudnut (7th Cir. 1986):
1.
Indianapolis statute created a civil action for women who were coerced into pornography, as well as for women who had seen the material or had unwittingly been assaulted by the pornography.  Court (Easterbrook) said this was viewpoint discrimination. 


a.
Hudnut is the R.A.V. of pornography.  Perhaps Scalia used this as a model.

2.
A state may not declare one perspective right and silence opponents of that perspective by making their actions illegal, even when the actions are harmful or potentially harmful to a group of people (such as women or children).

3.
The more obvious argument (not made by Easterbrook) is that the ordinance permits a right of action for all kinds of things that would otherwise be protected under Miller.

B.
Market Failure Argument: Hudnut takes the harms very seriously, but the harms have to be addressed directly.  Unlike child pornography, state cannot assume that all material was produced under unlawfully.

C.
Lupu: Critique was ultimately doomed by the authors’ perception that pornography is political – that it is 
at the core of how many men view women, not some trivial or marginal issue.  As soon as they took that 
step, they elevated the 1st Amendment value of the speech.  Thus, suppressing it 
is an attempt to suppress 
one view of women in favor of another.  In Hudnut, the court says we can’t suppress a competing view.

1ST AMENDMENT – SYMBOLIC SPEECH
I.
Flag Burning

A.
U.S. v. O’Brien (1968): ∆ burned his draft card on the steps of a courthouse; convicted under a law banning knowing destruction of a selective service certificate.  ∆ argued that the law was designed only to curb protest activities, and that he was expressing himself and should have been protected by the 1st Amendment.  Court held that as long as there is a plausible reason on the surface for wanting to ban destruction of draft cards, this is sufficient.  Court will not look at covert motivations.  In this case, Court found legitimate administrative reasons for the legislation.

1. 
A government regulation that has the incidental effect of regulating speech is lawful if:

a.
It is within the constitutional power of government (here, Congress had the power to orderly enlisting of the military personnel)
b.
It furthers an important or substantial interest (this is somewhere between a compelling interest and rational basis test; here, interest in the administration of registration system)
c.
The governmental interest is unrelated to the suppression of free expression 
i.
If the government interest is related to the suppression of free speech, then the law is content-based and subject to strict scrutiny unless it falls within a category of unprotected speech (fighting words, etc.) or is narrowly tailored.  

ii.
If the government interest is unrelated to the suppression, rational basis test 




d.
The incidental restriction is no greater than is essential to the furtherance of the interest.

B.
Street v. N.Y. (1969): ∆ burned a flag on a street corner; was convicted under a statute that made it a crime to mutilate, etc. by words or act the U.S. flag.  Court overturned the conviction; said that the law had been unconstitutionally applied to permit punishment of ∆ for merely speaking defiant or contemptuous words about the flag.
1.
Government does not have power to criminalize expression of ill words directed toward the flag.
2.
Court noted that ∆’s words were not fighting words or incitement.
3.
Court did not reach the question of whether the state could criminalize flag-burning.

C.
Smith v. Goguen (1974): ∆ was convicted under a state law making it a crime to treat contemptuously the flag.  ∆ had sewn the flag to the seat of his pants.  Court held that the statute was void for vagueness – due process doctrine.  Statutory language failed to draw reasonably clear lines between the kinds of non-ceremonial treatment of the flag that were criminal and those that were not.  Fair notice standards were not met; people had to guess at the meaning of the statute.
D.
Spence v. Wash. (1974): Court overturned conviction under statute prohibiting “improper use” of the flag, including display to which a picture, etc. had been attached.  ∆ had sewn peace sign on a flag.
1.
Government argued that the state had an interest in preserving the national flag as a symbol of the U.S.  Issue was whether the government can protect against misappropriation of use of the flag.

2.
State cannot constitutionally suppress the use of the flag as part of a political message.  

E.
Tex. v. Johnson (1989): ∆ burned a flag during a protest against the RNC; charged under the Texas Penal Code – desecration of venerated objects.  Case established that flag-burning is expressive conduct protected by the 1st Amendment.
1.
Government argued that the flag burning is per se fighting words.  Court says that no reasonable onlooker would have looked at ∆’s “generalized expression of dissatisfaction” with a personal insult or invitation to fight.

2.
Government also argued that it had an interest in preserving the flag as a symbol of national unity.

a.
In his dissent, Stevens says that the statute should be permitted as a way of regulating the time, place and manner of speech.

b.
Majority rejects Stevens’ argument on Cohen-type grounds.  The government can’t prohibit expression simply because it disagrees with its message, and this principle is NOT dependent on the particular mode in which the message is expressed.  

3.
Court held that when a government’s interest in restricting speech is based on a desire to suppress ideas or viewpoints expressed by symbolic conduct, strict scrutiny applies and the government has a high burden of proof to justify the restriction.

a.
Here, the flag-burning provision could not be justified as unrelated to suppression of free speech – fails under strict scrutiny (track 1 of O’Brien).
b.
However, the public monument provision could be justified – public property not subject to defacing, while flags are private property.  This provision passes under a rational basis test (track 2 of O’Brien).

F.
Post-Johnson 
1.
Congress decided that if the flag-burning statute was worded differently, it would be upheld – Flag Protection Act of 1989.
2.
In U.S. v. Eichman (1990), Court held that the law was unconstitutional even though there was no explicit content-based limitation, because it was clear that the government’s asserted interest was related to suppression of free speech, as the language of the statute dealt with disrespect of the flag and seeks to preserve the flag as representative of certain national ideals.
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