Constitutional Law II Outline

Standards of Review 

	Standard 
	Means 
	Ends

	Rational 
	Rationally related  
	Legitimate

	Intermediate 
	Substantially related 
	Important 

	Strict 
	Necessary 
	Compelling 


Substantive Due Process 

Substantive Due Process: guarantees that laws will be reasonable and not arbitrary, and equal protection guarantees that similarly situated persons will be treated alike.  Both guarantees require the Ct to review the substance of the law rather than the procedures employed.  Can bring both as a claim.  


ex.: if a law prohibits all people from purchasing contraception—due process;

if law prohibits only unmarried people from purchasing—equal protection issue.

Tests: are the same for 5th and 14th amend due process.

Strict scrutiny: suspect classification or fundamental right.

· Law upheld only if it is necessary to achieve a compelling or overriding gov purpose.  Ct will consider whether less burdensome means for accomplishing the legislative goal is available.  Most laws fail this test.

· Fundamental rights include: right to travel, privacy (?), voting and 1st amend. rights

Intermediate scrutiny: Quasi-suspect: gender or legitimacy.

· Law upheld if it is substantially related to an important gov purpose.

Rational Basis: Whenever the other 2 standards aren’t applicable.

· Law upheld if it is rationally related to a legitimate interest.  Most laws upheld unless they are arbitrary or irrational.

· Laws are presumed valid and there is a high deference to legislature.  Law need not be the best law that could have achieved the goal.

· It isn’t a requirement of equal protection that all genius of evil be protected against (law can be underinclusive and still be valid)

However, note that under 14th amend a law can be held unconst. if it fails vagueness doctrine.  To trigger strict scrutiny, there must be an intent to discriminate on the part of the gov.  Intent can be shown 3 ways: facial discrimination, discriminatory application or discriminatory motive.  See box handout.

Privileges and Immunities

Slaughter House - PRIV & IMMUNITIES only includes rights granted by virtue of US citizenship - does not apply rights to the states by virtue of natural law 

Crandall v. NV (1967) – right to travel between states is a right of US citizens under PRIV & IMMUNITIES 

Saenz v. Roe – right of newly arrived citizens to enjoy full Priv/immunities enjoyed by other citizens of the state (CA welfare residency requirements)

PRIV & IMMUNITIES only protects a narrow set of rights which would likely already be enforced against the states without the clause  

Incorporation

Incorporation fundamentally altered constitutional law by applying BOR to the states through DUE PROCESS 

Incorporation under the Brennan view – DUE PROCESS incorporates nearly all of BOR plus many additional rights 

BOR applicable to states: “essential to liberty” incorporated through 14th Amend.

· All 1st amend (speech, press, assembly, petition, free exercise, nonestablishment of religion)

· Some 4th (unreasonable search and seizure)

· Some 5th (priv. against self-incrimination, takings clause)

· Some 6th (speedy and public trial by impartial jury, notice and right of confrontation, compulsory process, right to legal counsel in all criminal proceedings)

· Some 8th (cruel and unusual punishment, excessive bail, excessive fine provisions)

BOR not applicable to states: 2nd—right to bear arms; 5th—grand jury clause or double jeopardy; 7th—jury in civil cases; and unsure of 9th amend or 3rd –quartering soldiers

14th amend: prohibits states (not fed. gov or private persons) from depriving any person of life, liberty, or property without due process and equal protection.

Remember under Baron v. Mayor & City of Baltimore BOR doesn’t apply to states.  Only gets incorp. after 14th amend.

Palko v. CT double jeopardy isn’t a right protected by 14th amend.


Test for apply BOR: due process protects all of the rights that are so fundamental that are 
inherent in the idea of a free society.


Ct says double jeopardy isn’t implicit in the concept of a free society.


Case cited because of its articulation of “selective” incorporation approach.

Sub. due process is the reason why 1st amendment applies to the states.

Economic Freedom

Court looks at economic regulations under RB – balance between economic freedom and state regulation is struck by legislature through the political process 

Day is gone when DUE PROCESS is used to strike down economic regulations because they might be unwise, improvident, or out of harmony with a particular school of thought

Lochner v. NY (1905) “There is a limit to the valid exercise of the police power; otherwise the 14th amend would have no efficacy and the legislatures of the States would have unbounded power.”  Important for understanding some decisions of the era, but later repudiated.  Era ended with West Coast Hotel Co.  

Carolene Products – deference given to leg findings that determine policy ends and the means adopted to achieve those ends 

Process theory (FN 4) - court may not give such deference when the regulation harms a group less able to seek redress through the political process or when BOR / fundamental rights are violated  

Williamson v. Lee Optical (1955): “The day is gone when the Ct uses the Due Process Clause to strike down state laws, regulatory of business and industrial conditions, because they may be unwise, improvident, or out of harmony with a particular school of thought.”  Legislature, not ct gets to balance advantages/disadvantages of a new requirement.

Fundamental Rights  

Courts recognize that procedural protections mean little when they substantive rights are taken away – DUE PROCESS has an inherent substantive component

Cannot use valid procedures to strip fundamental rights

Court does sit as a super legislature to decide the wisdom of laws (Lochner) but it will strike down laws that infringe on fundamental rights 

  

Strict Scrutiny applied to fundamental rights 

Determining Fundamental Rights

DUE PROCESS is best understood as the ongoing balance between individual liberty and organized society 

Common law approach – courts looks to contemporary societal values to determine which rights are fundamental 

Difficult to determine societal values in a diverse society where opinions differ and values change 

Court determining fundamental rights through a common law approach is inherent in judicial review - either way (finding fundamental rights or not) judges impose their view 

Constitution is about liberty not democracy – court protects individual liberty over majoritarian principles

Process theory – court should error on personal liberty when protecting fundamental rights 

Constitutional right protect people – common law approach protects rights people would protect for themselves 

Broad or narrow construction – the more narrowly a right is framed the less likely a court is to protect the right under the common law approach 

Affirmative rights – courts are less likely to find affirmative rights - constitutional rights limit states but do not require states to act 


Stare decisis – common law approach requires court to change is approach and precedent 



Used to keep decisions where continuity is important (Casey) 

Avoided to overturn laws where the underlying facts and views of society have changed have such that precedent is wrong or bad (Lawrence) or where there hasn’t been reliance.

Privacy and Personal Autonomy
DUE PROCESS includes an implied right of privacy and personal autonomy – 9th is evidence of an expansive views of individual liberties (read meaningless by conservatives)

Under the common law approach to DUE PROCESS privacy and autonomy rights are applied to family relationships & choice, contraceptives, abortion, sexuality and the right to die 

Privacy – certain amendments have been interpreted to create a zone of privacy which is protected by DUE PROCESS / 9th gives evidence of expansive view


Enumerated rights do not makes sense without additional protections  



Personal autonomy – right to privacy is meaningless without conduct protections 

Contraception

Griswold – law banning the use of contraceptives for married coupled violates DUE PROCESS 

Regulates a lawful relationship protected within the zone of privacy - SS applied  


Ends – preventing adultery - compelling 

Means – bans use of contraceptives for all married couples -not narrowly tailored (overbroad) 


Government regulation may not be achieved in a way that sweeps too Broad to infringe in an area of protected rights

Governing sale also sweeps too Broadly   


Says zones of privacy created by: 1st, 3rd, 4th, 5th, and 9th.
“penumbras of BOR”

Eisenstadt – court applied Griswold to non-married couple – Broadens privacy rights in personal relationships beyond marriage (common law approach) under equal protection grounds.

Carey –(1977, post Roe) Struck down a NY prohibition of the sale or distribution of contraceptives to minors under 16.

Abortion

Roe – privacy evolves to include a more Broad right to autonomy – right to make decisions in personal/family relationship and right to bodily autonomy.  “Const doesn’t explicitly mention any right to privacy, but the ct has recognized a right of personal privacy or zone of privacy exists.”  Not based on penumbras of BOR.

Ends – mothers health – compelling after the 2nd trimester when risks of abortion are higher than risks of pregnancy 



Means – state can regulate procedures after 2nd  


Ends – potential life – compelling after viability 


Means – state can ban after viability (3rd) – must have exceptions for the health of the mother 

Banning is narrowly tailored because it is the only way of protecting the compelling interest in potential life

Balance – Roe may be an attempt to balance important interests on both sides of the debate and avoid a zero sum outcome 

Problem is that SS is not about balancing – fundamental rights cannot be infringed upon unless interest is compelling and means are narrow 

The state doesn’t have a compelling reason for protecting potential life and the state might have a legit interest in protecting human life, but it isn’t a compelling one that it can trump individual liberties and privacy based decisions.

Roe system: 1st trimester: abortion fine, 2nd trimester: abortion OK but state can put on more regulations, 3rd trimester: abortion may or may not be OK, depending on state regulations.

Anti-abortion legislatures passed a variety of such laws after Roe and nearly all of them were struck down by SC with 2 exceptions: restrictions on abortions for minors and limitations on public abortion funding (Maher v. Roe).

Casey – looks at abortion under intermediate scrutiny balancing test which recognizes the powerful interests on both sides – more honest that Roe SS test, drawing the line at viability.

Undue burden – state may regulate to protect the health of the mother and potential life unless it places an undue burden on a woman’s fundamental rights

Preserves the viability line in Roe – state can prohibit abortion after viability if there is an exception for the health of the mother

Banning before viability is an undue burden (complete burden) – after the potential life interest outweigh the mothers

Changes Roe by allowing regulation during the entire pregnancy – makes more sense than Roe because compelling interests are always compelling 




Informed consent / 24 hour wait period – allowed




Husband notification – not allowed (even with judicial bypass)




Parental notification – allowed with judicial bypass procedures 

Courts have been aggressive in protecting the choice rights side in the balancing test 

Ex  - partial birth abortion must be allowed if it is the safer option

Casey test: undue burden.  No rigid trimester framework like Roe & MUST allow medical necessary for mother.  4 dissenters want rational bases (overruling Roe and almost any/all anti-abortion laws are valid)

Whenever the ct can’t get to a majority opinion (like this one with the no 5 votes for anything): you take the most narrow construction of the closest circumstances where all 5 would vote for it: undue burden wins.


After Casey, some cts have overturned some waiting period laws based on different fact 
patterns.  Depends on the testimony at trial.

Abortion or Gay marriage—remember: 

· Ripeness—a fed ct won’t hear the case unless the P has been harmed or there is an immediate threat of harm

· Mootness—not applicable b/c of Roe’s reasoning for abortion, gay marriage: need real live controversy during all stages of review

· Standing—need the right Ps (injury in fact and can be remedied by ct decision)

Gay marriage: full faith and credit issues (if allowed in one state would have to be recognized in another state, but then see DOMA (is it const?), also Priv. & immunities issues. Does it violate the constitution to allow states to limit marriage to heterosexuals?

1.  Could violate substantive due process.  Loving:  you have a fundamental right to marry the person of your choice (regardless of the race).  The same could be said about the gay rights, building on Lawrence.

2.  Could violate the Equal Protection Clause.  What is the state’s interest in limiting gay marriage?  What interest is being upheld?

States used to say illicit sexual behavior – but post Lawrence, you can’t do that. 

If the purpose is animus toward gays, then that is not upholdable under Lawrence, “morality alone cannot be the basis for a state law”. 

Family Relationships & Autonomy 

Parents have a fundamental right to raise children in the way they choose


Pierce– state cannot ban private schools 

Meyer – state cannot restrain the teaching of foreign language education 

Troxel v. Grainville-state can’t grant grandparent visitation rights over the objection of 
parent b/c state can’t infringe on fundamental right of parents to make childrearing 
decisions.

Court have recognized a more expansive right of family relationship however it still sticks to traditional notions of family in other cases 

Moore – grandmother and her grandchildren from different mothers can be considered one family 

Michael H – presumption that a husband is the father – outside father does not have a right to challenge the paternity (I think ct got this wrong).

Sexuality 

Lawrence – state law banning homosexual sodomy violates due process.  Uses rational basis test.  Also looks at intl decisions and laws for this case.  Liberty protects the person from unwarranted gov intrusions into a dwelling or other private places.  State can’t justify this intrusion into liberty. 

Cautious steps towards recognizing fundamental right to autonomy in sexual relationships – does not say there is a fundamental right or what scrutiny is used 

Fundamental interest – Bowers narrowed right to homosexual sodomy - not about sodomy but about Broad constitutional protections

Does not explicitly say there is a fundamental right – does not want to go that far because law can be struck down under lower scrutiny  

Scrutiny – indicates rational basis although regulation involves a Broad right to privacy (neutral law struck down under Griswold)

Discrimination is not a legitimate government interest -did not use EQUAL PROTECTION because it would allow for neutral laws 

Focus on demeaning and targeting nature of the law despite the fact a neutral law would be struck down under Griswold suggests a common law evolution 

When there is no societal harm the personal moral decision is left to individuals not the legislature – moral disapproval not a legitimate interest 

Dissent sees court taking sides in the cultural debate – court over leg rather than personal liberty over leg 

Distinct from same sex marriage – state is not criminalizing an activity but failing to recognize it 

Distinct from Roe & adoption cases – state interest is more than pure regulation of morality  

Right to Die & Refuse Treatment 
Glucksberg – no fundamental right to die – state law preventing assisted suicide passed RB 

Court used a conservative approach - tied rights to specific provisions rather than the common law approach 

Cruzan (1990)– patient allowed to deny treatment – bodily integrity right greater when denying treatment as opposed affirmative killing.  State required clear and convincing evidence that she would have wanted the feeding tube removed.  (State can have high standard)
Affirmative Rights 

Dechaney – (sad facts of WI not protecting a child nearly beaten to death) substantive DUE PROCESS limits states ability to act but does not affirmatively require action.  States only have affirmative duty when child is in its custody.  

No constitutional requirement for states to provide education, healthcare and employment 

Procedural DUE PROCESS claim when entitlements are taken away 

Equal Protection
14th guarantees citizens equal protection under the laws – for states and then incorp.

EQUAL PROTECTION is a question of scope because all laws treat some people 
differently

Court applies higher scrutiny based on whether a law discriminates on the basis of a suspect classification or fundamental right 

Political process theory (CP FN 4) – deference to the majority legislative process unless laws burden fundamental rights or discreet and insular minorities with immutable characteristic who are not protected by the political process  

Non Suspect Class or Fundamental Right Discrimination  

Railway – advertising regulation which treated for profit advertisers and self advertisers differently although they effected the ends the same did not violate EQUAL PROTECTION under RB 

Regulation rationally related to legitimate ends – deference to the legislature in policy ends unless they violate another constitutional provision 

 

Means analysis not probing – law can be both over and under inclusive 

Suspect Classifications
	Strict 
	Intermediate 
	Rational Basis 

	Race 
	Sex (+) 
	Age / Disability (+)

	National Origin 
	Legitimacy of child
	Wealth 

	Alienage 
	
	Sexual Orientation (+)


What factors should the ct consider when determining the level of scrutiny?

1. History of Const

a. Original meaning of equal protection clause doesn’t correlate with the levels of 
scrutiny

2. History of discrimination

· the longer the history of discrim in an area, the more likely that the law was passed for invalid reasons and therefore will lead to the sliding scale of scrutiny

3. Determine the likelihood of animus behind the law

4. Political powerlessness of the group

· Political process availability-protecting from the tyranny of the majority

· Discrete and insular minorities was the purpose of footnote 4 of Caroline Products.

5. Immutable characteristics

· This ties into the political process.  For example, age discrimination (what goes around comes around because those that disc against elderly will eventually fall into that category)

14th only intended to apply EQUAL PROTECTION to race – courts have added additional suspect classifications based on CP FN 4


Political process – need help of the court to avoid tyranny of the majority 


Discrete and insular – historical and systematic isolation / obvious characteristics   


Immutable characteristics – cannot change what it is that makes them suspect 


Historical discrimination – higher protection for historical discrimination and prejudice 

Racial Discrimination

Korematsu – established strict scrutiny as the basis of review for discriminatory race based laws 


Upheld interment under SS – motivated by deference to the military during war time 

In reality the law was not motivated by military concerns but prejudice and the means were both over (most not un-loyal) and under inclusive (Germans) 

Brown – racial segregation in education violates EQUAL PROTECTION – separate but equal is inherently unequal 

Inequality not based on unequal facilities (Plessy) but on the intangible inequalities that come from segregation – lead to beliefs of inferiority on both sides

Outcome based on psychological evidence, common sense and the importance of education rather than history, constitutional language, precedent 

Later cases applied Brown to other areas to the point where racial segregation is unconstitutional 

Bolling v. Sharpe – Broadened idea of the 5th amend and general concepts of equal protection (14th Amend applies to DC even though it isn’t a state).  Can’t allow the fed. gov to segregate in DC.

Brown II – court took cautious approach in implementing its order because an ignored mandate would undermine the power of the court

Court needed other Branches (one Branch usually cannot act alone) – still Brown was integral to Brining about change 

Loving – state law banning interracial marriage violates EQUAL PROTECTION – SS applied despite the fact the law was facially neutral as to race


Purpose – law enacted to protect white racial integrity


Effect – applied only to mixed race marriages involving whites 



Court looked behind the neutral purpose and effect argued by the state 

Loving (dicta) – strong dicta that court would apply SS regardless of the purpose or effect 

Assumption that facially race based laws must have some forbidden purpose or effect

Ignores simple record keeping law – perhaps courts should create rebuttable presumption

Johnson v. CA – SS reviewing CA law racially segregating prisons.

Yick Wo – application process for local laundry facility violated EQUAL PROTECTION under SS – only one white applicant was denied while all Chinese applicants were

Law is neutral on its face and there is no evidence of a discriminatory purpose but the effect demonstrates a discriminatory motive

Discriminatory effect can be so great that only a discriminatory purpose can account for it 

Can prove discriminatory purpose through: 

· statistics, 

· historical context where the law was passed, 

· legislative history 

· proving race was a motivating factor in legislature’s position—even if only a part of the legislation, but then you don’t win, you simply shift the burden to the gov to prove that the law would have been passed anyway

Courts have made job easier – only need to show discrimination was a purpose not the primary purpose   

Palmer – MS closing all public pools to avoid a desegregation order did not violate EQUAL PROTECTION under RB 

Discriminatory purpose was clear from the history and context but there was no discriminatory effect because all races were denied public pools

RB is applied when there is a presumed discriminatory purpose but no discriminatory effect - can never be sure about the true purpose of a neutral law 

Court ignores clear effect that blacks are impacted by the law more severely than whites – relies on state not having an affirmative obligation 

Washington v. Davis – neutral pre-employment test for officers did not violate equal protection despite its discriminatory effect (challengers conceded a neutral purpose) 

RB applied to law that are neutral on their face and in application despite their effect – disparate alone impact is not enough to violate EQUAL PROTECTION (Yick Wo still applies)


Should courts apply SS to law with a clear disparate impact

Past discrimination – disparate impact takes history into an account – current laws may be benign but history still has an effect

Process based – if burden fell on majority it would repeal the law - court should provide same protections to minorities that political process gives majorities

Under SS state must justify the test by showing it accurately measures what it tests for – higher government obligation to end disparities resulting from past racism 

Railway Express – Box 8 see above.

Bakke (1978) / Gratts / Grutter  - SS applies to affirmative action programs – application of SS appears to be closer to IMS (deference to education is antithetical to SS) 

How compelling of a state interest is diversity?  Ct lists the following benefits:

1. perspectives

2. concrete educational benefits


-to succeed today, you need the skills to relate to people of all different backgrounds

3. global competition/economic growth in American society

4. Decreased workforce tension

5. Government leadership

6. Community leadership

-top jobs in this country should be divided more equally on the basis of race.

While there are a great many benefits to affirmative action, there is a societal cost.

Potential cost in higher education (according to Thomas-dissent):

· some discrimination against white or Asian American applicants
· individual costs might not be as high as some might think
· Programs stamp minorities with a badge of inferiority (stigma)
· Entitlement: minorities might get a sense of entitlement and not work as hard to get benefits
· highly controversial point
· Racial tension—increases and is fostered because of affirmative action
· many people resent the benefits given b/c of affirmative action
· Decreased success—students who are admitted under aff. action which their ave. scores are lower then the rest of the student body statically tend to get lower grades at the school than they would have if they had attended a school with comparable admit scores (i.e. SATs and such)
· can lead to more college drop outs
· majority doesn’t talk about this or repute this potential cost
Undergrad policy doesn’t meet SS (don’t have to discriminate to get diversity); law school program does (because just one factor considered, not as heavily weighted as undergrad).

Alternative compelling interests – remedying past discrimination – would not overrule Washington but simply allow states to act

Position of racial minorities is due to centuries of discriminatory laws – color blind constitution (Plessy dissent) cannot ignore present inequalities 

Rejected by court - vague and does not justify current discrimination

Sexual Discrimination 
Craig – court adopts intermediate scrutiny for sex discrimination (not explicit) – balances past discrimination and legitimate differences between sexes. Ct struck down 3/2 beer to females at 18 and males at 21.

Ex – like race sex is not relevant in job selection but may be relevant in healthcare coverage – IMS invalidates the bad law but keeps the good ones 

US v. VA (VMI) – court appears to raise the level to something above IMS – requires an exceedingly persuasive justification for gender based actions 

Court takes a closer look at the government objective to make sure it is not based on illegitimate, overbroad or outdated generalizations about talents, abilities, or preferences

Ct also reaffirms that discrimination can never be an important gov interest

MI University for Women v. Hogan: If the statutory objective is to exclude or protect members of 1 gender because they are presumed to suffer from an inherent handicap or to be innately inferior he objective itself is illegitimate.  

Disability Discrimination
Cleburne – ordinance requiring special permits for disability groups homes violates EQUAL PROTECTION under RB 

RB – court concerned about beneficial laws, real distinctions, opening the door to age & illness, group is politically powerful and not targeted 

Law does not pass RB – distinction between disabilities group homes and other group homes is based on prejudice rather than actual differences 

Sexual Orientation Discrimination
Romer – CO state amendment prohibiting laws form giving homosexuals minority protections violates EQUAL PROTECTION under RB 

RB – homosexuals are minorities but discreet by choice, politically powerful interest group and innateness is debatable – ignores prejudice and discrimination 

Law does not pass RB – law does not put homosexuals on equal footing but withdraws protection for only them 

Morality interests are too far removed to justify Breadth of law – discrimination is not a legitimate interest

Is sexual orientation an immutable characteristic, and if so, shouldn’t this have SS apply?

Fundamental Interests
Court applies strict scrutiny to fundamental rights - court uses EQUAL PROTECTION when right is denied to some and DUE PROCESS when it is denied to all 

EQUAL PROTECTION protects limited fundamental rights (voting and judicial process) protection not extended to social interests (Rodriquez – welfare, housing, education)


Judicial process-Warren Ct said state can’t discriminate who can use the appellate 
process (can’t limit it only to people who can afford a layer.  Later cts have said 
that this doesn’t apply to civil cases (including habeas).

San Antonio School Dist: ct says that education isn’t a fundamental right under the equal protection clause.  SC is halting the list of rights recognized under the equal protection clause.

Freedom of Speech
Overview: SC has never said why certain speech doesn’t fall under the 1st amend.  There is no one theory that will answer all 1st amend questions.  

First Amend theory: serve 3 principle values:

1. advancing knowledge and truth in the marketplace of ideas

2. facilitating representative democracy and self-gov

a. broad debate informs and improves the making of public policy

b. free speech prevents gov from entrenching itself indefinitely—keeps clear the political channels of change

c. prevents gov abuse of power

d. promotes political stability by providing a safety valve for dissent

3. Promoting individual autonomy, self-expression and self-fulfillment

Categorical Exceptions 

Chaplinsky – some speech is categorically eliminated from the first amendment – perjury, true threats, solicitation, child pornography.  Ct specifically excludes: “the lewd and obscene, the profane, the libelous, and the insulting or ‘fighting’ words”

Excepted categories due not have a redeeming social value or contribute to the market place of ideas

Governments interest in limiting harm outweighs individuals free expression interest – balance applied to the whole category (no content / viewpoint distinctions) 

This case has never been overturned, but most states won’t prosecute you for fighting words.

Incitement
Brandenburg – court establishes a new test – more stringent for determining whether potentially dangerous speech can be suppressed (combines most protective elements of prior tests)

a. specifically directed at producing or instigating lawless action 

1) harm must be imminent 

2) harm must be likely to occur  

Court errors towards overprotection because of the government tendency to overestimate danger

Speech protections are most important during dangerous times – not needed when no one is using it and no one is taking it away

Important for the court to protect 1st amendment – only protection against majority overreaction 

Whitey v. CA-Brandenburg says this test is discredited, but important foundation for the current test.  Current test is far more protective of speech.  Gov. can’t act to prevent harm (even if likely) if it isn’t significant.

Aspects of the test required by the various cases studied: 

	
	Schenck
	Holmes/

Brandeis
	Hand: Masses
	Dennis/

Yates
	Brandenburg

	Directed
	No
	No
	Yes
	Yes
	Yes

	Imminent
	No
	Yes
	No
	No
	Yes

	Likely
	No
	Sort of
	No
	No
	Yes


Fighting Words & Profanity
Cohen – limited the scope of fighting words and profanity categorical exceptions – conviction for F the draft jacket violated 1st amend.  “State lacks the power to punish Cohen for the underlying content of the message.”

1) speech not excluded from protection where a response is unlikely or does not occur

2) limited to statements directed at the hearer not addressed generally

3) offensive, profane, or lewd speech is not precluded from protection 

Fighting words - different from incitement because it causes a reaction from people who disagree rather than incite people who agree 

Profanity – ability of speaker to make their point in the way they want outweighs offensiveness to the hearer – rhetorical value in profanity contributes to discourse 

Targeted laws may be allowed so long as they do not discriminate on content – limiting profanity discriminates on content 

Don’t use the power of the state to allow the most fragile listener to determine debate content.  

Libel & Defamation
	Statement 
	Public individual / public concern  
	Private individual / public concern  
	Public individual / no public concern 
	Private individual / no public concern  

	Constitutional requirement 
	Showing of actual malice (NY Times / Butts)  
	Showing of fault – actual malice for punitive damages (Gertz)  
	No clear answer – difficult to find issues for the category (lots of public concern)
	No extra requirement (Dun)


NY Times v. Sullivan: Ct said that erroneous statements are going to be inevitable but need breathing room for public debates.  Doesn’t apply to all gov. workers.

Curtis Publishing Co v. Butts: extended NY Times libel rules to public figures.

Gertz v. Welch private person should be able to recover without meeting the NY Times Standard.

b. Dun & Bardstreet, Inc. v. Greenmoss: involved a private credit report.  No actual malice needs to be shown.  

Ct considers 3 variables in deciding how far to extend NY Times substantive limits on liability:

2. identity of the P

a. public official

i. public figure (ct has construed this quite narrowly)

· general fame or notoriety or involvement in particular controversy

ii. Not public figure: spouse of wealthy person, person engaging in criminal conduct, scientist in fed. funded program

b. private figure

c. Most often the most important factor

3. Identity of the D

a. media

b. non-media

4. Nature of the issue discussed

a. matter of public concern

b. matter of private concern

Market place of ideas – even false statements make a contribution to the market place of ideas by making the true statements more powerful 


This standard allows people to say some really nasty things and get away with it.

Breathing room – importance of critical and robust social / political discourse requires room for statements which may prove to be false

Self censorship constrain an open democratic society 

· Public officials – person has substantial authority in public affairs / policy and is viewed by the public as a representative

· Court errors on the side of saying almost anyone is a public official if the criticism concerns their official conduct 

· SC said that the burden of proof is still on P, but otherwise, states can make up their own rules on this category of people.  Can have compensatory damages, not punitive.

· Public figures – general fame or notoriety or voluntarily injected themselves into the forefront of a public conflict (narrowly construed)

· Actual malice – very difficult to show actual malice by clear and convincing evidence 

· Malice defined in NY Times: 1) knowledge that the statement was false OR 2) reckless disregard as to the truth or falsity

· Statements of opinion – closer a statement gets to opinion the harder it is to establish liability 

· Public concern – almost anything can be a public concern – seems to be defined by what the public is interested in

Obscenity
Miller v. CA– No prosecution for selling obscene materials.

Whether material is obscene is a question of fact for the jury.  

Test: court settled on the current standard for determining a states ability to regulate obscenity

1) prurient interest – turn on (Roth)

2) patently offensive depictions or description of sex

Prongs 1 & 2 are measured by local community standards – made more difficult due to the internet which mixes local communities  

3) Whether the work, taken as a whole, lacks serious literary, artistic, political or scientific value 

Prong 3 measured by an objective reasonableness – mitigates the chance that a conservative can dominate guidelines 

Stanley v. GA: 1st amend prohibits making the private possession of obscene materials a crime.

Gov. can still criminalize the purchase, sale, creation/production of obscenity; but if you happen to have it, you can look at porn in your own home because of this case.  

Child Pornography 

NY v. Ferber – extends Chaplinsky categorical exceptions to include child pornography  

Applies where material depicts children sexually but does not rise to the level of obscenity – court protects children (cannot consent) and material has no social value 

It is irrelevant to the child who has been abused whether or not the material has any literary, artistic, political or social value.  

Osborne v. OH: Mere possession of child porn is a crime.  Stanley doesn’t apply.

Ashcroft v. Free Speech Coalition (2002): Declined to extend Ferber to porn not produced with actual child, state interest in protecting exploited children doesn’t apply.  I think the ct got this wrong.  Gov. is enjoined from enforcing COPA=child online protection Act.  


Shouldn’t this be a case-by-case analysis or other type of safety valve?

Symbolic Speech 

US v. O’Brien (burning draft card) – Conduct doesn’t become speech whenever the person engaging in the conduct intends thereby to express an idea.


We still use this test, but don’t use the case as a good application of test.

Johnson v. TX  (Burning the flag)– SS.  Can’t allow only pro-gov speech, must allow anti-gov speech including burning flag.


Flag Protection Act of 1989 struck down US v. Eichman.

O’Brien test for determining whether court will protect expressive conduct regulations 

1) regulation within the constitutional power of the government (assumed) 

2) furthers an important or substantial government interest

3) government interest is unrelated to the suppression of free expression 

a. threshold question, if applies then see #2 & 4

4) And incidental restriction on speech is not greater than essential for the furtherance of government interest


Difficult to determine whether a law is motivated by suppression

Court looks to the whether the motivations are genuine (Ikeman – neutral flag law struck down ) and how Broadly the government phrases and applies the laws (Johnson – negative flag burning)  




Application - first step is to determine if conduct is expressive in the first place 

Test – expressive conduct must actually convey a message and the message must be understood by the intended audience 

If the conduct is expressive then look to O’Brien to determine if regulation is motivated by the expressive conduct or other permissible reasons 

If government is motivated by suppression then SS or particular speech test applies – if not then IMS (rest of O’Brien) applies 

Hate Speech / Content Discrimination
RAV v. St. Paul– Not analyzed under O’Brien test, instead SS.  Law prohibiting cross burning with that invokes fear or anger in racial and religious minorities violates 1st – cannot ban speech or discriminate based on content.  Doesn’t criminalize fighting words, only racist ones.  This isn’t a narrowly tailored law.

If a state criminalizes a type of speech then it must eliminate it all – law discriminates on content (about race) and view point (racist) 

Exception – for content distinction based on the same reasons why a category of speech is excluded from protection in the first place

SS application – state interest of protecting minorities is compelling but the mean are not narrowly tailored (overbroad)

It is possible that speech which did not fall within the RAV exception might still pass SS

VA v. Black– statute criminalizing cross burning with the intent to intimidate falls within the RAV exception – does not violate 1st amend.


Law regulates threats – content based because only one type of threat is prohibited 

Exception application – threats are excepted because they are intimidating and terrifying – cross burning (type of threat) is prohibited because it is one of the most intimidating and terrifying threats

Different from RAV – distinction is not based on view point (racist views) but prohibits cross burning motivated by any reason 

Cannot have the prima facie element – would kick the case out of RAV exception by convicting for an intent – exception allows regulation because the speech is prohibited for the worst intentions

WI v. Mitchell – sentence enhancement for hate motivation is allowed 

Different from RAV – law based on the motivation behind Ds criminal conduct not the motivation behind their speech. Defendant’s motive for committing a crime is traditionally a factor considered by a judge at sentencing.

Hate speech can’t be suppressed as group libel (Beauharnais).  

RAV exception may apply to other speech regulations which different on content 

First look to whether the types of speech is excluded from coverage – categorical exception or otherwise (particular test – incitement, obscenity)

If the law makes distinctions based on content then determine if the distinction is one of degree (worst type excluded) or based on view point 

Freedom of Religion 
Free Exercise
Church of the Lukumi - SS applied to laws which specifically target a religious practice – law fails SS because although animal cruelty prevention is compelling the law is under-inclusive 

Court may look behind the language and of the law to see if the legislative history and context suggest a discriminatory motivation 

Test: If the object of the law is to infringe upon or restrict practices because of their religious motivation, the law isn’t neutral; and its invalid unless its justified by a compelling interest and is narrowly tailored to advance that interest.

Locke – state law prohibiting scholarship money for religious studies (degree to be a minister or priest) survives SS


Law does not deny punish activity but simply denies benefit 

Not motivated by animus but by avoiding religious entanglement – very compelling state interest (obeying the WA state constitution)


Scholarship allows students to attend religious colleges, just chose not to fund a distinct 
category of instruction.

Sherbert v. Verner: SS applied.  There isn’t a const right to unemployment benefits; but test was that individual’s claims that religious reasons wouldn’t allow them to comply with state laws (can’t refuse her unemployment benefits because she won’t take a job that forces her to work on her Sabbath).  

A person doesn’t have to be a member of a formal religious organization to receive exemption from unemployment compensation requirements.  All that is required is that a person sincerely hold religious belief that prevent him from working on a certain day (Frazee v. IL Dept. of Employment Security).  
Unemployment Division v. Smith - RB applied to laws without a facial discrimination or a discriminatory motivation.  Can deny unemployment benefits for someone fired for using drugs, even if peyote is for religious purposes.

Neutral laws do not implicate free exercise – states are not forced to make religious exceptions to neutral laws.  Doesn’t extend Sherbert.  

Court concerned about excessive exceptions and fact that majority would not create many law which limit religion (political process).  States can have exceptions, but not const required to.  Remember there is some religion that would need an exemption from virtually every law.

“We have never held that an individual’s religious beliefs excuse him from compliance with an otherwise valid law prohibiting conduct that the state is free to regulate.”

Establishment Clause

Ct has never been able to settle fully what establishment clause does or prevent other than having no national church.

We can’t have absolute separation between church and state.  Ex. fire department has to be able to stop a church fire even though the dept. is a gov entity.  

Lemon Test – attempt to put all establishment clause cases together - Sometimes the test is simply ignored (legislative prayer grand-fathered in with other common ceremonial symbols)

1) law must have a secular purpose 

2) primary effect neither advances nor inhibits religion 

3) most not foster excessive entanglement of religion

Courts uses these basic principles to balance the important interests on both sides 

Coercion / Endorsement - coercion violates establishment clause but should the threshold be endorsement – coercion violates free exercise so establishment must mean something more 

Endorsement test (5 justices) – measured by whether a reasonable person would view see symbolism/prayer/funding as endorsement 

Justices disagree on how test is applied and what counts as endorsement – some want the test to be more realistic about religious passions on both sides 

Coercion test (four justices) – measured by actual force – symbolism cases would come out very differently under coercion 

Lee v. Weisman –middle school with local clergy giving nonsectarian prayer not allowed.  Ct seems to say that coercion is the main factor in the decision.  Ignores Lemon test.

Gov can’t prohibit the teaching of evolution in school because the purpose of the law would be to enforce and instill in children the bible version of creation and not provide any alternative explanation.  

Separation / Neutrality - establishment clause requires a separation between church and state however free exercise requires some level of neutrality 


Tension – separation cannot be so great as to create extra burdens

Current trend is towards neutrality – distinction in funding cases seems to be whether money is given directly or indirection (fictional distinction) 

Lynch v. Donnelly: Christmas display downtown.  Christmas has a secular component today.  Mentions factors of Lemon test, but doesn’t use it explicitly.  O’Connor’s concurrence: would get rid of Lemon test, replace it with would a reasonable observer view the gov as endorsing religion.

Lemon test and religious schools:

Ct looks at the breadth of the statutory class of beneficiaries: the broader the class the more likely the ct is to uphold the statute.  Also looks at the identity of the recipient of the aid (ct looks at where the money goes (to parents vs. to schools).

Mueller v. Allen: MN tax deduction for school (regardless of religious or not).  Important that the statute was a genuine tax deduction, that it was neutral on its face, and that it provided only indirect support to parochial schools.  

Zelman v. Simmons-Harris: OH tuition aid for any schools: Ct says that it was entirely neutral with respect to any religion.  Effects prong is the most important in this analysis.  Any effects of advancing religion isn’t done by gov, but done by parents choice.  Neutrality principal trumps all (treat all religious institutions on equal terms as secular institutions).  

Prayer & bible reading in school are invalid (Eagel v. Vitale).  Regardless of participation being voluntary.

State aid upheld: Textbooks to all students (Allen); religiously neutral instructional materials (Mitchel v. Helms); provide transportation to/from all schools (Everson); reimburse expenses of compiling state required data, like administering standardized tests (Committee for Public Education v. Regan).

Other thoughts:

The term judicial activism is bankrupt and ads nothing to a legal argument, it is used by people who don’t know what they talk about as a code for this is a decision I do not agree with.
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