Contracts I – Bishop (Fall 2005)
1. Was there an Agreement?

Was there an Offer or a Promise?
*Objective Theory of Ks: whether a reasonable person would have believed the other party intended to be bound
A. Offer: a manifestation of willingness to enter into a bargain leading another to understand that his assent to the bargain is invited and will conclude it. §24  (Note: cuz offer makes no unconditional commitment absent acceptance, its not a promise)
B. Promise: a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made. §2
C. Contract: a promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.

D. Content of offer or promise: essential terms / missing terms (price, description, quantity) though may be ok under UCC


1. Offers or Promises: 
a. Unilateral: $750 discount on mortgage if paid by a certain date (Petterson) 
b. Forebearance: $5,000 to forebear in use of tobacco, alcohol until 21 (Sidway)
c. Oral: Provide annual bonus in March for sales agents making over $20,000 (Cook)

d. Implied: Provide child support after acting as father / guardian for 10 years (Wright)
2. Not Offers or Promises:
a. Mere Invitation to Make an Offer: “40 acres, need cash” (Lonergan)
b. Newspaper Advertisement: “Truck for $3,000 and exchange” (Izadi)
E. Context of offer or promise: setting, method, relationship (board room, party, ad, family, business)? 
*A promise may be oral, written, or wholly/partly inferred from conduct §4 


1. Offers or Promises:




a. Formal subcontracting bid submitted by fax (Drennan)



b. Written offer of 2 year employment and pay raises (Crabtree)


2. Not Offers or Promises

a. Newspaper ad (mere invitation to make offer, Lonergan) unless bait & switch (Izadi)
 


b. Family gift of $3,000 from aunt to nephew (gratuitous promise, Dougherty)
Was the Offer or Promise Terminated in Some Way?

A. Methods of Termination: rejection, counter-offer, time lapse, revocation, death, or incapacity. §36
1. Counter-Offer:  proposing a substituted bargain differing from that proposed by the original offer. 

It terminates the offeree’s power of acceptance (§39) such as in case of additional or different terms §59 

a. Counter Offer to buy car for $800 after Epstein offered it to me for $1,000
b. Conditional Acceptance to buy car for $1,000 on condition that Epstein puts new tires on it

c. Additional Terms to lease apartment if I can keep a dog in the apartment
*Mirror image C/L rule: not acceptance, but counter-offer if any material terms changed

*UCC 2-207 rule: additional terms okay if expressly assented to or performance knocks them out


2. Revocation: the unequivocal renunciation of the offer through conduct or action by the offeror
a. Direct telling prospective buyer during negotiations I sold my house to another (Normile) or telling debtor that I sold off his mortgage and the discount’s off (Petterson)



b. Indirect Awareness Pacino wanted Epstein’s car, but learns from Stone that Stone bought it



c. Unaware (not sufficient) I announce in the shower that I’m revoking my offer to sell my car 

B. Non-Revocable Offers
1. Option Contract: an offer and an additional promise to hold the promise open for which there is some payment for that additional promise.
a. Prospective car buyer gives seller $50 for one week to think about buying the car for $1,000

b. Prospective real estate buyer gives seller a down payment as an option on a house
2. Firm offer rule (UCC §2.205): sale of goods in which a merchant expressly promises in a signed writing not to revoke offer gives assurances that it will be held open, but no longer than 3 months (no consideration needed).
3. Reasonable and Foreseeable Reliance



a. Sub contractor’s bid irrevocable once received and used in prime contract (Drennan)
4. Performance Begun in Unilateral Contract: requires performance as only method of acceptance, but damages are limited to reliance (not expectancy)
a. Esptein offers me $1,000 to paint his house and I begin to paint his house (check this?)



b. Sales agent stays on for several months to get bonus orally promised by employer (Cook)
Was the Offer or Promise Accepted?
A. Who can accept an offer? Only the party to whom the offer was made
B. How can an offer be accepted? 

1. Default rule: any reasonable method

2. Restrictions: an offer can specify certain means of acceptance (e.g. by mail, telephone, by a certain date)


3. Start of Performance: okay for bilateral contracts, not enough for unilateral contracts


a. Bilateral rule: implies acceptance and a promise to perform, thereby creating a bilateral conract


b. Unilateral rule: not enough to constitute acceptance and does not create a unilateral contract
i. Epstein offers me $1,000 to paint his house and I simply start painting (check this?)
4. Mailbox rule: an acceptance is effective when it is sent (all other communications only when received)
C. When can an offer be accepted?
1. Not After Counter-Offer:  proposing a substituted bargain differing from that proposed by the original offer terminates the offeree’s power of acceptance (§39) such as in case of additional or different terms §59 
a. Counter Offer to buy car for $800 after Epstein offered it to me for $1,000
b. Conditional Acceptance to buy car for $1,000 on condition that Epstein puts new tries on it

c. Additional Terms to lease apartment if I can keep a dog in the apartment


2. Not After Revocation: unequivocally renouncing the availability of an offer through conduct or action
a. Direct telling prospective buyer during negotiations I sold my house to another (Normile) or telling debtor that I sold off his mortgage and the discount’s off (Petterson)


b. Indirect Awareness Pacino wanted Epstein’s car, but learns from Stone that Stone bought it



c. Unaware (not sufficient) I announce in the shower that I’m revoking my offer to sell my car 

3. Under UCC
a. Firm offer rule (UCC §2.205): sale of goods in which a merchant (business) expressly promises in writing not to revoke the offer gives assurances that it will be held open, but no longer than 3 months.
b. Varying terms rule (UCC §2.207): allows non-matching communications for non-material terms or so long as the parties expressly get the other parties’ acceptance of such terms (Brown Machine, Horning)

c. Knockout rule (UCC §2.207): knocks non-common material terms out of contract (Brown Machine)

Example: P wants A,B,C and D wants A,B,F. Final contract is A and B (C and F knocked out) (CHECK?)

4. Under Common Law


a. Mirror image rule: not acceptance, but counter-offer if any material terms changed

b. Last shot rule: silence interpreted as acceptance of last form if performance follows (Princess Cruises)
Was there Consideration?
A. Consideration Defined: a bargained for exchange including acts, forebearance, promises, or other rights §71
1. Questions: Did A ask for anything in exchange for B’s promise? Did B give up the thing A asked for?
2. Consideration
a. Agreement to pay for goods or services paying for house construction (Eurice & Bros)
b. Forebearance giving up liquor and tobacco for a few years in exchange for $5,000 (Hamer)
c. Option contract paying $10 to keep chance to sell land open for 120 days (Berryman)

d. Adequacy irrelevant seeking loan of $25 and agreeing to repay it with $2,000 (Batsakis)
e. Conditional promise: enforceable even if remote contingency (e.g. if GC wins the bid, sub will be used)

3. No Consideration

a. Unsought forebearance delay suit for convenience & not as product of negotiations (Baehr)
b. Gratuitous promise offer nephew $3,000 in note w/o anything sought in return (Dougherty)
c. Past performance offer lifetime pension for past services rendered by workers (Plowman)



d. Condition subsequent picking up pension check for past services rendered (Plowman) 

e. Charitable gift pledge to pay $5,000 to charity without negotiating conditions (Allegheny)



f. Illusory promise designer retains right not to use celebrity’s endorsement at all (Wood)



g. False recital of consideration: note referring to made up “valuable consideration” (Dougherty)



h. Pre-existing legal duty


4. Consideration Not Needed: Antecedent Consideration/Enrichment and a Fresh Promise
*Fresh promise waives promisor’s intent to use the legal defense rather than operating as a new promise unsupported by consideration, so the past consideration is sufficient
a. Renewed Promise to Pay Debts After Statue of Limitation (§82)



b. Renewed Promise to Pay Debts After Bankruptcy (§83)




c. Renewed Promise After Voidable Duty (§85)



d. Promise for Benefit Received to the extent its necessary to prevent injustice (§86)

i. Enforceable: $30 a month promise by boss whose life had been saved McGowin
ii. Unenforceable: Dad’s promise to pay debt to man who cared for his dying son Mills
2. Was there Reliance or Unjust Enrichment?
A. Promissory Estoppel Defined: a promise that is relied on, that the promise maker should have reasonably expected to be relied on, and for which injustice can be avoided only by enforcement. §90 
B: Role of Reliance
1. Enforcing a contract without consideration (Ch 2)
2. Enforcing a contract without acceptance (Ch 3) (pre-contractual reliance)

3. Preventing the assertion of a Statute of Frauds defense (Ch 4) (post-contractual reliance)

C. Key Questions: 

1. What did the relying party do differently? (e.g. gave up a job, sold a house, moved states)




a. Son gave up his home, moved his family, and improved the home his mom promised him (Greiner)


b. Mom gave up career & search for birth father cuz boyfriend supported child for years (family, Wright)
c. BU hired professional staff to index and care for King’s collection (charitable gift, King)

d. Saleswoman stayed with employer for several months get bonus (oral promise, Cook)

e. Franchise didn’t renew current lease on assurances that new one would be ironed out (Pop’s Cone)

2. Did or should the promise maker have known that his actions would reasonably induce the other party’s reliance?
a. Subcontractor knew the GC would rely on its bid to make and win the prime contract (Drennan)


b. Bank likely knew homeowner wouldn’t pursue insurance when bank said it would (Shoemaker)


c. Boss expected employee would rely on pension offer in decision to retire (commercial context, Katz)
D. Amount of Reliance Needed and Damages


1. §90: binding but limited as justice requires (e.g. bilateral K under which party could have just accepted to bind the offeror)

2. §45: little reliance needed (start/tender performance) (e.g. unilateral K under which parties can recover for lost profits)

3. §87: requires substantial reliance (e.g. general contractor’s reliance on a sub-contractor)


4. §129: specific enforcement of land Ks to overcome SOF writing requirement


5. §139: enforceable but limited as justice requires (e.g. reliance overcomes SOF writing requirement based on listed factors)
E. Restitution Defined
F. Key Questions

1. Was any promise involved?

2. Was a benefit conferred?
a. Thrust upon party without request (officious)? (e.g. man shovels walk w/o asking then demands $20)

b. Reasonable expectation of repayment? (e.g. emergency services (yes); birthday gift (no))
G. Elements of Unjust Enrichment: P conferred benefit on D; D had knowledge of the benefit; D accepted or retained the benefit conferred; it would be inequitable for D to retain the benefit without giving compensation
H. Restitution


1. Boyfriend unjustly enriched by $1.1 million wealth increase since wife gave up career to care for kids (Watts)
I. No Restitution
1. Hospital provided services to man involuntarily committed for bipolar disorder (Pelo)

2. Building that paid general contractor not unjustly enriched when GC didn’t pay sub-contractor (Commerce)
J. Promissory Restitution: Express promise to pay for services but only after the benefits are received (enforceable if not gratuitous or officious and only to the extent justice requires §86)

1. Father’s promise to pay stranger who previously took care of his dying son not enforceable (3rd party, Mills) 

2. Boss’s promise to pay employee disabled because he saved boss from fatal accident enforceable (Webb)
3. Any Other Reason this Agreement Shouldn’t be Enforced?
A. Lack of Capacity: each party must have the legal capacity to contract (under 18, mental limitations, intoxicated)

B. Dealings of the parties


1. Duress, Undue Influence, Misrepresentation, Non-disclosure
a. Seller threatens to shoot buyer’s dog if he doesn’t enter the agreement (physical threat of duress)
b. Seller refuses to deliver goods buyer is relying on for business until he reorders (economic duress)

c. Seller believed house had no termites and told buyer that, but it turns out it does (misrepresentation)
a. Seller knew house had cockroaches, but purposely didn’t disclose the information (non-disclosure)
C. Problems in the substance of the deal

1. Illegality, Contravenes Public Policy, Unconscionability

a. A deal to kill people (illegality)


b. A deal to prohibit tavern owner from ever opening another tavern (unfair restraint on right to contract)
c. A deal whose terms were oppressive at the time the contract was formed (unconscionability)
D. Mistake (parties’ beliefs): a party on its own mistakenly reaches a wrong idea or conclusion
1. Rule: where there is a mutual, material mistake it is grounds for not enforcing a deal
a. Buyer and seller independently reached wrong assumption that a cow they were exchanging was barren
E. Ambiguity in the agreement

1. Requirements: term w/ at least 2 reasonable meanings, each party w/ a different one in mind, & neither party w/ any reason to know the other party has a different one in mind (if only 1 party, court might enforce on its terms as the only innocent)
a. Purchase agreement derailed by 2 sailings (Oct & Dec) which the parties weren’t aware of (Peerless)
F. Missing Terms in the agreement
1. Postponed Bargaining: The “Agreement to Agree”: certain terms postponed for later decision



a. Key: whether either party knew or had reason to know meaning attached to K by other (if so, bound)
b. UCC §204-3: a contract doesn’t fail for indefiniteness if parties have intended to make a contract and there’s a reasonably certain basis for giving an appropriate remedy.

c. To avoid being bound during negotiations: make intent not to be bound crystal clear until final K’s signed

d. Key Terms Needed: 10 year additional lease w/o mutually fixed price (no contract, Walker) (may be ok under UCC so long as seriously intended and a workable formula is included in the deal)
F. Statute of Frauds
*Was contract within the statute of frauds? Yes SOF applies, if over 1 year, sale of goods over $500, etc. 

*Was there a writing that satisfies the SOF? Yes, if there are writings signed by D which would satisfy.

*If not, any other reason why SOF doesn’t apply? Yes if part performance (129) or promissory estoppel (139)

1. Basic Idea: forbid enforcement unless there’s a writing signed by D with the material terms
2. Rationale: to prevent fraud out of a concern that parties will allege there was an agreement when there wasn’t
3. Big 3 Statute of Fraud areas / Little 3 Statute of Fraud areas
a. Sale of goods for $500 or more or lease of goods for over $1,000
b. Transfer of interest in real estate (no 1 year requirement according to Bishop e.g. 6 month lease is okay)
c. Services contracts not capable of being performed within 1 year of date of the contract


---------------------------------------------------------------------------------------------------------

d. Promises to a 3rd party to answer for the debts of another



e. Promises in consideration of marriage



f. Promises by an estate representative

4. Within Statute of Frauds
a. Agreement to sell property for $400: selling property is forever and $500 is a separate category 

b. An easement for 2 years: exceeds 1 year requirement 

c. An agreement to work for 2 years: exceeds 1 year requirement (Alaska Democratic Party)

d. Future deal over 1 year away: exceeds 1 year requirement (e.g. 3 hour lecture 16 months from now)
5. Not Within Statute of Frauds
a. 1 year lease not within SOF because it doesn’t exceed 1 year requirement
b. Lifetime deals: not within SOF because you could die tomorrow


c. Task completion: not within SOF because always possible to complete in 1 year w/ unlimited resources
 
6. Writing Requirement (satisfying the SOF)
a. Writing signed by D: must be a writing signed by the party against whom enforcement is sought 
b. Multiple writings okay: separate letters offering 2 year term with raises every 6 months (Crabtree)
c. All material terms in writing: who is making the agreement and what each person is agreeing to do

i. Boston Red Sox agree to employ Pedro Martinez as a pitcher for $20 million a year for 1 year.
*D need not have signed the writing intending to meet the SOF, the writing need not have been given to P, the writing can be from after the formation of the contract

7. Partial or Full Performance Absent Writing


a. Real estate: an oral agreement will satisfy SOF if 2 of the 3 are met (CHECK THIS?)



i. Buyer’s payment in full or in part




ii. Buyer’s possession of the land




iii. Buyer’s improvements to the land




*Only specific performance can be sought, not monetary damages (lease reneged, Winternitz)


b. Services: part performance never enough to satisfy SOF (oral agreement to work 13 months, 7 done)

8. UCC Exceptions that Take Contract Out of the Statute of Frauds (SOF cannot be asserted)


a. Part performance: payment or goods delivered & accepted (orally purchased barns delivered, Buffaloe)
b. Merchants exception: buyer through unqualified objection must repudiate agreement sent by seller w/in 10 days in writing (purchase orders sent and kept without objection satisfy SOF even absent seller’s signature, Bazak)
*Still requires evidence of a deal to ensure unsolicited / fabricated purchase orders aren’t deemed binding
c. Special manufacture & substantial beginning of manufacture: since goods aren’t suitable for sale to others
9. SOF Reliance: remedy limited based on the following criteria
a. the availability/adequacy of other remedies, particularly cancellation and restitution; 
b. the definite and substantial character of the action or forbearance in relation to the remedy sought; 
c. the extent to which the reliance corroborates evidence of the making and terms of the promise; 
d. the reasonableness of the action or forbearance; 
e. the extent to which the action or forbearance was foreseeable by the promisor
4. What are the Terms of the Agreement?

*Agreement, Bargain, Contract (from most inclusive to least inclusive)

1. Under UCC
a. Firm offer rule (UCC §2.205): sale of goods in which a merchant (business) expressly promises in writing not to revoke the offer gives assurances that it will be held open, but no longer than 3 months.
b. Varying terms rule (UCC §2.207): allows non-matching communications for non-material terms or so long as the parties expressly get the other parties’ acceptance of such terms (Brown Machine, Horning)

c. Knockout rule (UCC §2.207): knocks non-common material terms out of contract (Brown Machine)


Example: P wants A,B,C and D wants A,B,F. Final contract is A and B (C and F knocked out) (CHECK?)

d. Implied Warranty of Merchantability (UCC §2-314): goods are fit for ordinary uses.

Example: breach if restaurant serves contaminated food cuz its business is selling food (but not church)

2. Under Common Law


a. Mirror image rule: not acceptance, but counter-offer if any material terms changed

b. Last shot rule: silence interpreted as acceptance of last form if performance follows (Princess Cruises)

3. Trailing Terms: terms sent after purchase, such as in shrink-wrap with a computer
a. Merchant-to-merchant (§2-207): additional terms become part of K if immaterial or w/ express assent

b. Merchant-to-consumer (§2-207): no additional terms become part of K absent express assent (Klocek)


c. Market efficiency: consumer bound by computer’s 30 day accept-or-return policy (Hill)

4. Parol Evidence Rule: a written version of a deal controls anything that came before because it’s more reliable
a. Wholly Integrated: a written agreement the court decides was meant to be the final version of the deal (merger clause suggests its wholly integrates, though not 100% determinative)
b. Partially Integrated: a written agreement the court decides doesn’t include all the deal’s terms
c. Parol Evidence: a statement by 1 or both parties made before they entered the integrated agreement


d. General Parol Evidence Rule: do not even admit or look at parol evidence to change a later writing.




i. Exceptions: in which parol evidence is always admitted





i. Ambiguous term: admissible to explain term (e.g. what “chicken” means Frigaliment)
ii. Consistent additional term to a partially integrated agreement: admissible to add terms (e.g. how chickens were to be wrapped in an agreement that doesn’t specify)
iii. Establishing a defense: admissible to get out of K completely because of a defense such as the other party’s misrepresentation or an unwritten condition (e.g. getting financing from the bank before moving ahead with the contract)




*Note: you cannot use parol evidence to change a term of an agreement




ii. Factors to weigh: merger clause (presumption of integration), extent of prior revisions/past negotiations

5. Roles of Judge and Jury
a. Interpretation: judge interprets whether there’s ambiguity, jury decides whose meaning wins
i. Traditional means: plain meaning rule (e.g. ambiguity on its face)

ii. Modern use of extrinsic evidence to establish contextual interpretation
b. Integration: judge determines whether writing is partially or fully integrated jury decides if & only if consistent additional terms were made
i. Traditional means: 4 corners rule (e.g. merger clause)

ii. Modern use of extrinisic evidence: trade usage, testimony, preliminary negotiations, reference to an external standard, course of performance

iii. Intermediate rule: patent (4 corners rule) vs. latent (extrinsic 3rd party evidence)

6. Party Responsible for Ambiguity
a. Both – both parties knew or should have known about the other’s understanding, but proceeded without correcting the mis-impression 

b. Neither – neither party knew about the other’s meaning

c. Only innocent – only 1 party did not know and should not have known about the other party’s understanding (other party proceeded w/o correcting mis-impression) – this is the only way to win – P has to prove that other party knew or should have known about Ps meaning

7. Maxims


a. Consistent


b. Ambiguity against the drafter


c. Expression of one excludes the other (e.g. listing dogs and cats excludes rabbits)


d. Of the same kind or class



e. Specific over general


f. Negotiated terms over boilerplate terms


g. Consistent with public interest

8. Not Parol Evidence if term is ambiguous (e.g. can be brought in)


a. Course of performance (UCC §2-208)

b. Course of dealing (UCC §2-205)

c. Usage of trade (UCC §2-205)

d. Collateral agreement 


9. Implied Terms 



a. Good Faith / Fair Dealing: an obligation for what a reasonable party would do with respect to express terms
i. Exclusivity: seller’s implied reasonable efforts to ensure profits on endorsed clothing (Wood)

ii. Discretion: movie company’s bad faith in not producing any of Locke’s proposed movies (Locke)



iii. Requirements / Output: can buy more/less than K if in good faith but not from another seller (Empire)
iv. At-Will Employment: good faith doesn’t apply since it negates express termination term (Donahue)

*Note: a company will be held to its own policy manual procedures, but that’s it
b. Notice of Termination: reasonable notice required to terminate oral agreement for sale of goods (Leibel)
*Note: a reseller of goods (UCC applies) but broker who merely provides distribution service (UCC doesn’t apply)
*Additional consideration: a boss says there’ll always be a place at our biz if you’d be willing to file these papers (this may be enough to overcome the at-will employment presumption)
c. Mutuality of Obligations: unless both parties are bound under the agreement, neither party is bound

10. Warranties
a. Warranty Definition: any promise related to the sale of any item (usually the quality of it)
b. Express Warranties (§2-313): by words, description, sample, or model

i. Distinguish between factual representations (e.g. fastest in its class) & mere puffery (e.g. best in its class)
c. Implied Warranty of Merchantability (UCC §2-314): goods would pass without objection in the trade (are of good quality) and are fit for the ordinary purposes for which such goods are used (defect issue). Requires the seller to be a merchant of goods of that kind.

i. Can be excluded/modified by a seller so long as it is explicitly stated (e.g. AS IS)
d. Implied Warranty of Fitness for a Particular Purpose (UCC §2-315): created only when the buyer relies on the seller’s skill or judgment to select suitable goods and the seller has reason to know of this reliance. Requires a showing that the goods are not fit for the buyer’s particular purpose which the seller knew (almost impossible to argue against a manufacturer since manufacturer wouldn’t know specific purpose Bayliner)
i. Can be excluded/modified by a seller so long as it is in writing and explicitly stated (e.g. AS IS)
e. Implied Warranty of Habitability: there may be an implied warranty of skillful construction in the sale of a newly constructed home (Caceci)
f. Merger clauses: a merger clause does not negate an implied warranty unless explicitly stated (e.g. AS IS)
g. Inconsistent disclaimers: have no effect on a warranty (express or implied)

5. Legal Consequences for Breaching an Agreement (e.g. remedies)?

A. Pre-Requisites: there was an agreement and there was no excuse for its breach.


B. Specific Performance: requiring the party to do what she agreed to do

1. Real estate deals: buyer can always get specific performance (each piece of real estate is unique)
2. Services contract: can never get specific performance (maybe injunctive relief)
3. Sale of goods: can get specific performance only if goods are unique (e.g. a Picasso, special widget)

C. Money Damages


1. Punitive damages: generally not recoverable in contract law

2. Liquidated damages: a provision that sets the amount of damages will be deemed valid only if its tied to compensating the non-breaching party rather than punishing the breaching party
a. Set sum like $10,000: likely to be punitive (invalid)
b. Flexible approach like $1,000 a day each day late: likely to be compensatory (valid)

3. Expectation Interest: putting non-breaching party in same economic position as if K’d been performed.
a. Example: Homeowner contracts with a guy to have her home painted for $500. Painter doesn’t do it. Painter has to pay someone else $600 to do it. Damages: $100.

4. Reliance Interest: putting non-breaching party in the same economic position as if there had never been a contract.

a. Example: In reliance on starting a McDonalds franchise, I spend $7,000 to build a golden arch. McDonald’s breaches. Damages: McDonald’s owes me $7,000.



5. Limitations on Money Damages



a. Reasonable Certainty rule: P must prove money damages with reasonable certainty.




b. Avoidable Damages rule: P cannot recover for damages she could have avoided.

c. Foreseeability Limitation rule: P cannot recover for consequential damages unless the damages were foreseeable by the defendant at the time the contract was entered into.
i. Consequential damages: special, unique to a particular plaintiff and you can only recover if the defendant was aware of P’s circumstances.

ii. Example: Owner of beach house tells painter it needs to be done by Sunday to rent it for a wedding (special circumstances). If painter breaches, owner can get consequential damages.
