Contracts Outline 


I. REMEDIES FOR BREACH OF CONTRACT
A. Section 1:  Goals of Contract Damages
1. Three Types of Contract Damages – 

a. Expectancy – Places the aggrieved party in the same position as they would have been if the contract been performed as promised
b. Reliance – Places the aggrieved party in the same position as they would have been had the contract not been made
c. Restitution – Places the breaching party in the same position as they would have been had the contract not been made
2. Hawkins v. McGee
a. Expectation damages were awarded – the difference between the value of the hand as promised (100% good hand) and the hand delivered (the defective hand)

b. Pain and suffering is not recoverable for the original operation but should be included when determining expectation damages
c. Sullivan v. O’Connor
i. Expectation damages were not awarded because they were too difficult to calculate.  The value of the improved nose was indeterminate 
ii. Reliance damages were awarded, including the patient’s out of pocket expenses and pain and suffering for subsequent surgeries to repair the damage
3. Groves v. John Wunder Co.
a. Lessor suing lessee for failing to perform improvements to land as promised.

b. Court awarded damages as the cost necessary to complete the promised work.
i. “Ugly Fountain” philosophy – the landowner has a right to do what he wants with his property and courts should not allow damages to be solely the detrimental land value when that is less than the cost of completion.  
c. Peevyhouse v. Garland Coal & Mining Co.
i. Court awarded the difference between the value of the land as promised and the land as delivered.  
ii. Claimed that awarding the cost of completion would not be the proper measure of expectancy because courts could not enforce its usage to restore the land.  The true loss to the plaintiff was actually the difference in land values, not the cost of completion
d. For land sales, courts are divided between awarding the cost of completion and the difference in land value.  Courts typically award whichever remedy will not overcompensate the aggrieved party.  
i. This determination is made based on the motive of the plaintiff. If the land will be restored as promised, then cost of completion is appropriate.  If not, then value of the land is appropriate.
ii. Where the cost of completion if greater than the diminution in land value, the cost of completion should always be granted.
e. RST § 901 – General Principle – Damages – Official Comment
i. Expectancy is the goal of contract damages
4. Acme Mills & Elevator v. Johnson
a. Transfer of property ownership does not take place until delivery

b. Contract-Market Differential:  The difference between the contract price and the market price at the time and place of delivery
i. Where the market price is less than the contract price, the buyer is unable to recover because he benefits from the breach.  Where the market price is higher than the contract price, the seller is unable to recover because he would benefit from breach.
c. Efficient Breach:  Where breach provides for compensating the aggrieved party’s expectancy damages with some left over to be retained by the breaching party
i. Critiques: (1) only works with a functioning market with objective criteria, (2) the breaching party’s reputation is still damaged through breach even if it is efficient, (3) is it right to reward breaches with additional profits?
ii. Did not allow aggrieved party to recover the cost of a cover contract (superseded by UCC, not cover contracts may be recovered)
d. Laurin v. DeCarolis Constr. Co., Inc.
i. Court erroneously awarded the landowner the market value of the removed gravel.  The proper measure of damages was the market value of the gravel minus the cost of removing the gravel from the ground.  
A) Ie. landowner should be awarded the contractor’s profits
ii. In cases where goods have been unlawfully removed from land, the aggrieved party may choose damages for either (1) the fair market value of the removed goods; or (2) the devaluation of the land
B. Section 2:  Limitations on Expectation Damages

1. Rockingham County v. Luten Bridge Co.
a. Contractor completed the construction of a bridge after repudiation by the county

b. The aggrieved party has a duty to mitigate damages after the breach has occurred.  
i. Damages are awarded as “the cost of labor and materials expended and expense incurred in the partial performance of the contract[] prior to breach” and the expected profit had the contract been fulfilled
A) This is reliance damage and lost profits
c. Leingang v. City of Mandan Weed Board
i. Contractor was awarded 20% of the contract price in damages because that was the anticipated profit.  Modified to include the reasonable expenditures incurred in partial performance and lost profits.  
d. Kearsarge Computer, Inc. v. Acme Staple Co.
i. Differences between fixed and variable costs.  

A) Fixed costs cannot be avoided by breach (salaries, utilities, rent, contract employees, etc)

B) Variable costs can be mitigated after breach (hourly labor, materials, equipment rentals)

C) A company may recover fixed costs associated with a contract but not variable costs, which it is required to mitigate

ii. General Rule:  The injured party’s gains after the breach are not to be deducted from the damages unless these gains could not have been realized except for the breach

A) Kearsarge has infinite capacity to produce and loss from one contract cannot be mitigated by seeking a replacement contract.
B) Award was for full value of contract.
iii. Lost volume seller – a manufacturer who has infinite capacity for demand and any breach of contract results in loss of sale (manufacturing, data processing, etc)
2. Parker v. Twentieth Century-Fox Film Corp.
a. Actress had a song and dance movie contract but the movie was cancelled, she was offered a second (replacement) contract in a western movie.  Several rights were removed from the second contract.

b. Wrongful Discharge Damages – The employee discharged may recover the total amount of the agreed salary, minus the amount that the employer proves has already been paid or (and?) the amount the employee might have earned with reasonable effort from other employment
i. The employee must make a good faith effort to mitigate the damages by seeking to obtain a replacement contract.  Failure to obtain a replacement does not bar damages.

ii. When mitigating the damages from wrongful discharge, the employee is not required to accept work that is either (1) substantially different from the previous work or (2) of an inferior kind
c. Billetter v. Posell
i. Unemployment benefits are not used to calculate mitigation for wrongful discharge damages

ii. An lower salary offer by the wrongfully discharging employer does not count as mitigation because it would force the employee to accept contract modifications without the ability to recover damages
d. RSC § 350 – Avoidability is a Limitation on Damages

i. Avoidability is a limitation on damages except as stated in subsection [ii], damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation
ii. The injured party is not precluded from recovery by the rule states in subsection [i] to the extent that it has made reasonable but unsuccessful efforts to avoid loss
e. The “Collateral Source” Rule 

3. Missouri Furnace Co. v. Cochran
a. Buyer sought a cover contract after seller’s breach.  Court awarded only the market price at the time of delivery and not the value of the cover contract.

i. Rule was that buyer was not obligated to seek a cover contract, so seller was not liable for this additional expense [Reversed in UCC]
b. Reliance Cooperage v. Treat
i. Buyer suing seller for breach of contract seeking the contract-market differential at the time of delivery.  
ii. Court awarded this contract-market differential because there were not damages to mitigate until the official day of delivery.
A) The market differential used is the market at the time of anticipated delivery

c. Breach by Anticipatory Repudiation

i. UCC § 2-610 – Anticipatory Repudiation

A) When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may
1. for a commercially reasonable time await performance by the repudiating party; or

2. resort to any remedy for breach (§ 2-703 or § 2-711), even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; and
3. in either case suspend his own performance or proceed in accordance with the provisions of this Article on the seller’s right to identify goods to the contract notwithstanding breack or to salvage unfinished goods (§ 2-704)

d. Buyer’s Damages Under the UCC

i. UCC § 2-711 – Buyer’s Remedies in General; Buyer’s Security Interest in Rejected Goods
A) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance then with respect to any goods involved, and with respect to the whole if the breach goes to the whole contract (§ 2-612), the buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as has been paid
1. “cover” and have damages under the next section as to all the goods affected whether or not they have been identified to the contract; or

2. Recover damages for non-delivery as provided in this Article (§ 2-713)

B) Where the seller fails to deliver or repudiates the buyer may also

1. If the goods have been identified recover them as provided in this Article (§ 2-502); or
2. In a proper case obtain specific performance or replevy the good as provided in this Article (§ 2-716)

C) On rightful rejection or justifiable revocation of acceptance a buyer has a security interest in goods in his possession or control for any payments made on their price and any expenses reasonably incurred in their inspection, receipt, transportation, care and custody and may hold such goods and resell them in like manner as an aggrieved seller (§ 2-706)
ii. UCC § 2-712 – “Cover”; Buyer’s Procurement of Substitute Goods
A) After a breach within the preceding section the buyer may “cover” by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller
B) The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages as hereinafter defined (§ 2-715), but less expenses saved in consequence of the seller’s breach
C) Failure of the buyer to effect cover within this section  does not bar him from any other remedy

iii. UCC § 2-713 – Buyer’s Damages for Non-Delivery

A) Contract-market differential after a commercially reasonable time, along with incidental or consequential damages, minus the expenses saved as a result of the seller’s breach
B) Market price is determined at the time of tender or at the time of arrival if the goods are rejected by the buyer

4. Neri v. Retail Marine Corp.
a. When a lost volume seller loses a sale from buyer repudiation, the profit from that sale is lost
i. Seller may recover incidental charges and the lost profit on the sale

ii. Determining lost volume sellers

A) Seller has nearly infinite capacity to produce (not a unique, discontinued or limited model); and
B) Seller must show that the sale subsequent to repudiation would also have been profitable

iii. Incidental charges are necessary because contract-market differential will not recover fixed/overhead costs
b. Commonwealth Edison Co. v. Decker Coal Co.
i. UCC § 2-708 remedies are only available if the aggrieved party is not entitled to recover the full contract price.  UCC § 2-708(2) is limited to lost volume sellers and may only be used if § 2-708(1) is inadequate to provide compensation
c. UCC § 2-703 – Seller’s Remedies in General

i. Where the buyer wrongfully rejects or revokes acceptance of goods or fails to make a payment due to a part or the whole, then with respect to any goods directly affected and, if the breach is of the whole contract (§ 2-612), then also with respect to the whole undelivered balance, the aggrieved seller may

A) Withhold delivery of such goods;

B) Stop delivery by any bailee as hereafter provided (§ 2-705);

C)  Proceed under the next section respecting goods still unidentified to the contract;
D) Resell and recover damages as hereafter provided (§ 2-706);

E) Recover damages for non-acceptance (§ 2-708) or in a proper case the price (§ 2-709)

F)    Cancel.

d. UCC § 2-708 – Seller’s Damages from Non-Acceptance or Repudiation

i. Subject to subsection [ii] and the provisions of this Article with respect to proof of the market price (§ 2-723), the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (§ 2-710), but less any expenses saves in consequence of the buyer’s breach
ii. If the measure of damages provided in subsection [i] is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (§ 2-710), due to allowance for costs reasonably incurred and due credit for payments or proceeds of resale
e. UCC § 2-710 – Seller’s Incidental Damages
i. Incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the breach.
f. UCC § 2-718 – Liquidation or Limitation of Damages; Deposits

i. Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty

ii. Where the seller justifiably withholds delivery of goods because of the buyer’s breach. The buyer is entitled to restitution of any amount by which the sum of his payments exceeds

A) The amount to which the seller is entitled by virtue of terms liquidating the seller’s damages in accordance with subsection [i], or

B) In the absence of such terms, twenty per cent of the value of the total performance for which the buyer is obligated under the contract or $500, whichever is smaller
iii. The buyer’s right to restitution under subsection [ii] is subject to offset to the extent that the seller establishes

A) A right to recover damages under the provisions of this Article other than subsection [i], and

B) The amount or value of any benefits received by the buyer directly or indirectly by reason of the contract
iv. Where a seller has received payment in goods their reasonable value or the proceeds of their resale shall be treated as payments for the purposes of subsection [ii]; but if the seller has notice of the buyer’s breach before reselling goods received in part performance, his resale is subject to the conditions laid down in this Article on the resale by an aggrieved seller (§ 2-706)
g. UCC § 2-351 – Foreseeability Clause
5. Hadley v. Baxendale
a. Common carrier delayed the shipping of a part, resulting in lost profits from inoperative manufacturing facility

b. Damages for breach of contract are only those that arise out of the breach itself or that were contemplated by both parties at the time of contract formation (must be foreseeable)
i. Consequential damages – those damages arising naturally from the breach of contract that can be foreseen by both parties
ii. Special circumstances/damages – must be communicated at the time of contract formation and to a person with sufficient authority or agency to place the damages within the contemplation of both parties 

A) Ex.  the FedEx desk clerk does not have sufficient authority to authorize a $100M loss if a package arrives late

c. Hadley rules:

i. Damages that are ordinary and natural pose no problems to recovery; 

ii. Those that are special damages must be foreseeable
A) Foreseeable means “known to the parties” at the time of contract formation
d. Promisor is liable for damages which are foreseeable at the time of contract formation

e. Promisee may recover damages that arise naturally out of the breach
i. In either case (promisor or promisee), special damages must be communicated at the time of contract formation
f. Lamkins v. International Harvester Co.
i. If the seller had known that failure to deliver a $20 lighting accessory would have subjected him to liability for the entire value of the crop, he would likely not have consented.  
ii. This special damage should have been communicated (also, should buyer have mitigated/covered?)
g. Victoria Laundry (Windsor) Ltd. V. Newman Indus., Ltd.
i. Buyer was allowed to recover lost profits because seller was aware of the nature of buyer’s business.
ii. Buyer could not recover profits from lost dying contracts because seller was unaware of these contracts

A) Reinforces that damages must be foreseeable and contemplated at the time of formation
h. Note “Liable to Result”
i. Hector Martinez & Co. v. Southern Pacific Transp. Co.
i. The aggrieved party does not have to show that the harm was foreseeable at the time of contract formation, only that the damages were not unforeseeable (how does this square with Hadley?)
j. Note: Foreseeability Today

6. Valentine v. General American Credit, Inc.
a. Emotional distress damages are uniformly denied in contract remedies
i. Exceptions: elements of personalty and where the damage suffered upon breach is incapable of compensation by the terms of the contract
b. Limitations on Expectancy Damaged

i. Avoidability (Mitigation) – aggrieved party is not allowed to pile up damages

ii. Foreseeability – aggrieved party must show that the damages were reasonable and foreseeable at the time of contract formation
iii. Certainty – Must prove with certainty what the value of the damages is
c. Note: Emotional Distress Damages

7. Freund v. Washington Square Press, Inc.
a. Author was not awarded royalties because they could not be determined with specificity.  
i. The publisher did not contract to deliver bound books to the author, but rather contracted to pay royalties.

ii. The amount of damages is not the cost saved by the publisher, but the loss incurred by the author

iii. Aggrieved party must prove the amount lost because of breach, which is difficult to determine with book royalties
b. Fera v. Village Plaza, Inc.
i. Where there is a range of possible lost profits [provided by expert witnesses], a jury may determine the actual amount of damages awarded.
A) The court could also have denied lost profits for failure to determine them with certainty
c. RSC § 352, Comment b

i. If the breach prevents the injured party from carrying on a well established business, the resulting loss of profits can often be proved with sufficient certainty. Evidence of past performance will form the basis for a reasonable prediction as to the future.

ii. However, if the business is a new one or if it is a speculative one that is subject to great fluctuations in volume, costs or prices, proof will be more difficult. Nevertheless, damages may be established with reasonable certainty with the aid of expert testimony, economic and financial data, market surveys and analyses, business records of similar enterprises, and the like
C. Section 3:  Alternative Interests: Reliance and Restitution

1. Chicago Coliseum Club v. Dempsey
a. Boxing promoter was able to recover only those costs incurred after the contract formation and before the breach
i. All other expenses incurred were either in anticipation of the contract formation or in reaction to the breach
ii. Prior expenses would be recoverable if they flowed naturally from the contract formation.  Expenses incurred in attempting to obtain the contract are insufficient for recovery
iii. Expenses in forcing an injunction are not recoverable because the injunction is sought at promoter’s own risk.  If that injunction is still in effect at the time of trial, then it is not recoverable

b. Expectancy damages allow one to recover fixed, but not variable costs
c. Reliance damages allow one to recover variable but not fixed costs

i. Fixed costs are not specific to the breached contract
d. Security Stove & Mfg. Co. v. American Ry. Express Co.
i. Common carriers should know that some pre-contractual expenses have been incurred before contract formation.  

ii. These carriers are liable for those lost expenditures when there is delay, damage, or other loss incurred as a result of the carrier’s failure to perform their duty
e. Anglia Television Ltd. v. Reed
i. When actor repudiated after accepting a contract, the cost incurred by the studio up to termination was awarded.  Court held that actor should have known that repudiation would result in wasted expenditures.
f. RSC § 349

i. As an alternative to [expectation damages], the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed
g. L. Albert & Son v. Armstrong Rubber Co.
i. Buyer rejected delivery of machines because of lengthy delay in receiving them.
ii. Damages awarded should be the reliance costs incurred by the buyer minus the losses buyer would have sustained in the venture
A) Full reliance would overcompensate and no reliance would undercompensate.  Reliance damages should be mitigated by the loss that would have been incurred.
2. Boone v. Coe
a. Restitution – seeks to put the breaching party in the same position as before the contract (or implied contract) was formed

b. Damages that fall within the statute of frauds are not recoverable

i. Exceptions – A party may recover the value of services rendered (quantum meruit) and the value of improvements made
c. Restitution theory – measured by the value gained by the breaching party rather than injury suffered by the aggrieved party

i. Want to prevent unjust enrichment to breaching party
ii. Applies to quasi-contracts (implied in law contracts) – where the facts suggest a contract but no actual contract has been formed

iii. Theory of liability for restitution – a benefit has been requested by one party and conferred by the other

iv. Theory of recovery – the value of the benefit conferred by the aggrieved party
3. United States v. Algernon Blair, Inc.
a. Quantum Meruit – The reasonable value of labor and materials, undiminished by any losses which would have been incurred by the aggrieved party

i. Standard for Reasonable Damages – (a) amount for which such services could have been purchased from one in the subcontractor’s position at the time services were rendered, or (b) the increase in value to the other’s property or other interests advanced

ii. Normal measures of contract damages are the value of the contract less any losses which would have been incurred, quantum meruit is not diminished by losses which would have been sustained when the party not suing for QM breached
A) If the party seeking QM had breached, then the amount would have been diminished by the losses which would have been incurred
iii. Where an employment contract is terminated by wrongful discharge before performance is complete (employer in breach), the contract value  not limit recovery

b. RSC § 370 – Requirement that a Benefit be Conferred
i. A party is entitled to restitution under [the Restatement] only to the extent that he has conferred a benefit on the other party by way of part performance or reliance
c. RSC § 371 – Measure of Restitution Interest
i. If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either 
A) The reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position; or

B) The extent to which the other party’s property has been increased in value or his other interests advanced
d. Kearns v. Andree
i. Contractor was allowed to recover the costs incurred in satisfying the buyer’s demands even though they could not recover the cost of repairing those damages after breach
A) More of a reliance damage than restitution
e. Oliver v. Campbell
i. Even when wrongfully discharged, if the contract has been “effectively performed” then the value of the contract will limit the amount of recovery
f. Discontinuity and Full Performance

4. Plaintiff in Breach Cases:

a. Britton – Employment

b. Pinches – Construction

c. Vines – Real Property

5. Britton v. Turner
a. When an employee breaches an employment contract, he may sue for quantum meruit
i. Amount of recovery for employee in breach - the stipulated contract price minus the cost to procure new labor to complete the work and any damages sustained by the breach
b. Thach v. Durham
i. Denies buyer (buyer in breach) recovery of his down payment (restitution) because it would eliminate the security that a down payment is supposed to afford
6. Pinches v. Swedish Evangelical Lutheran Church
a. When construction is used for substantially the same purposes as originally intended, the contractor may recover the original contract cost minus the difference in the value of the two buildings
i. No recovery can be had for labor or materials furnished under a special contract unless the contract has been performed, or its performance had been dispensed with by the other party
ii. A contractor in default may recover when (1) there is substantial performance, (2) the contractor performed in good faith, (3) the buyer accepts the product
iii. Exception: New York, a contractor in default may not recover even if substantial performance
b. Kelley v. Hance
i. Where the contractor willfully breaches, breach is not in good faith, and there is not substantial performance, no recovery can be had
c. “Willful Breach”

7. Vines v. Orchard Hills, Inc.
a. Buyer in breach may recover when he can prove seller’s unjust enrichment
i. Proving unjust enrichment – Buyer must show that the seller’s damages are less than the monetary value received from the buyer, then buyer may recover the difference
ii. Purchaser attempted to show that the 10% was unjust enrichment or that the land value at the time of breach was greater than the land value when purchaser bought the property with sufficient excess to cover the cost of purchaser’s breach
iii. For sale of real property damages are difficult to show on buyer’s part and the standard 10% fee is difficult to prove as unjust enrichment
b. DeLeon v. Aldrete
i. Purchaser’s breach does not disqualify purchaser from restitution damages if he can show unjust enrichment.   Breach does not terminate contract, but gives the seller the right to terminate the contract.
c. The Forfeiture Rule

i. The buyer bears the burden in proving that the amount retained by the seller in liquidated damages exceeds the actual damages suffered

D. Section 4:  Contractual Controls on the Damage Remedy (Stipulated Remedies and Liquidated Damages Clauses)
1. City of Rye v. Public Service Mut. Ins. Co.
a. Stipulated damages will be enforced when:
i. They are non-punitive

ii. Address necessary compensation (reasonably anticipate the harm suffered by breach)
iii. Actual damages are difficult to prove by another method (contract-market differential, etc)

b. UCC and RSC allow for damages to be determined either
i. What was reasonable at the time of contract formation; or

ii. Actual damages at the time the damages occurred

c. RSC § 356(1)
i. Party collecting damages must show that the actual amount of damages is difficult to prove.  
ii. If the party fails to receive stipulated damages, it is not precluded from seeking to recover the actual damages
d. Yockey v. Horn
i. Partners signed an agreement on ending partnership stating stipulated (liquidated) damages for breaching the agreement.  Yockey sued when Horn broke the agreement. 
ii. Recovery was allowed because (1) the actual damage to Yockey’s business could not be conclusively proved and (2) the damages suffered were the type anticipated by the breach.
e. Muldoon v. Lynch
i. Delay in constructing a monument, contractor suing for the contract price, family seeking to deduct $10/day in delay as provided by contract liquidated damages clause.
ii. Contractor recovered without deductions because the liquidated damages clause (1) did not address the type of injury anticipated by non-completion and (2) the clause acted as a penalty rather than addressing actual damages.
f. RSC § 356(1) – Liquidated Damages and Penalties
i. Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in light of the anticipated or actual loss by the breach and the difficulties of proof or loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty
g. Wilt v. Waterfield
i. Buyer suing seller to recover damage from the sale of land after seller breached.
ii. Buyer was allowed to recover $7000 rather than the $1900 in the liquidated damages clause because (1) the actual damages ($7000) were easily calculated by contract-market differential and (2) the liquidated damages clause did not adequately compensate the buyer’s loss from breach.
2. Fretwell v. Protection Alarm Co.
a. Contractual limitations of liability also limit tort liability
b. Stipulated damages clauses may limit the liability of the parties in the event of a breach of contract rather than trying to predict the damages that will be suffered 
i. Ex. Liability limitation – “Cost of lost materials or $500, whichever is less”

c. A party can contract to indemnify itself against its own negligence as long as this is made explicitly clear in the terms of the contract.  
d. Clauses stipulating liability limitations are generally enforceable where it is apparent that the parties intended for the clause to be enforceable.
E. Section 5:  Enforcement in Equity – Specific Performance and Injunctions
1. Van Wagner Advertising Corps. v. S & M Enterprises
a. In order to grant specific performance, the damages must be unique

i. Definition of uniqueness - when the court cannot obtain, at a reasonable cost, enough information about substitutes to permit it to calculate an award of money damages without imposing an unacceptably high risk of undercompensation on the injured promisee
ii. Exception – Sale of land
b. Curtice Bros. Co. v. Catts
i. Alternative to ordering specific performance – Injunction
A) Court may enjoin the breaching party from transferring the goods to any party other than the aggrieved

B) (ie. Rather than force the sale of a crop, court enjoins the seller from selling the crop to anyone except the buyer)

C) This is easier to enforce and uses fewer resources 
c. RSC § 360 – Factors Affecting the Adequacy of Damages
i. In determining whether the remedy in damages would be adequate, the following circumstances are significant:

A) The difficulty of proving damages with reasonable certainty,
B) The difficulty of procuring a suitable substitute performance by means of money awarded as damages, and

C) The likelihood that an award of damages could not be collected

d. Paloukos v. Intermountain Chevrolet Co.
i. Because the market value of a new truck was easily ascertained, the court did not grant specific performance (delivery) but instead granted monetary damages
A) Note: Had the car in question been a specialized Chevy Corvette pace car, then specific performance may have been granted (Sedmack v. Charlie’s Chevrolet)
2. Laclede Gas Co. v. Amoco Oil Co.
a. Distributor suing supplier for cutting off supply, seeking specific performance

i. Specific performance granted

b. In rare cases where there is an adequate remedy at law, specific performance will be granted where there is “considerable expense, trouble or loss, which cannot be estimated in advance”
i. Distributor had no other long term contracts, nor is there evidence that it could use the propane from short-term contracts to replace supplier’s propane.  Also, there is evidence that no other supplier would enter into a new long-term contract

c. Requirement Contract – contract to deliver as much as buyer reasonably requires

d. Output Contract – contract to deliver as much as seller can reasonably produce
3. Fitzpatrick v. Michael
a. A court will not grant equity relief when there is partial performance of an executory contract, even if there is no other adequate remedy at law
i. Equity will not enforce a non-enforceable contract, unless a breach of the non-enforceable contract will cause a loss to the promisee distinct from that resulting from a mere failure of the promisor to carry out his affirmative promise
b. RSC § 367 – Contract for Personal Services of Supervision

i. A promise to render personal service will not be specifically enforced
ii. A promise to render personal service exclusively for one employer will not be enforced by an injunction against serving another if its probably result will compel a performance involving personal relations the enforced continuance of which is undesirable or will be to leave the employee without other reasonable means of making a living
c. Dallas Cowboys Football Club, Inc. v. Harris
i. Court granted an injunction preventing a professional football player from playing for another team because comparable or better players were not available to the aggrieved team

A) Contract also expressly stipulated an injunctive remedy in the event of breach
d. Pingley v. Brunson
i. Specific performance will not be granted where personal services are to be performed on a continuous basis over a period of time, except where the performer possesses unique and exceptional skill or ability in his area of expertise
ii. In Pingley, the other comparable performers were available to the night club.  
A) Contract did not stipulate an injunctive remedy if performer breached
e. Enforcing Non-compete Pledges
i. Non-competition agreements are subject to the temporal scope, geographic scope, and type of activity being restricted
A) Balances equities to protect the employer and the individual rights of the employee
B) Jurisdictions are divided on approaches to unenforceable non-competition clauses
1. Void contract as unenforceable
2. “Blue Pencil” to remove unenforceable terms but enforce the remainder
3. Alter the clause to make it enforceable
ii. Fullerton Lumber Co. v. Torborg
A) Employer suing employee who had breached a non-competition agreement by opening a competing lumber yard
B) 10 years on the non competition agreement was excessive and remanded for further proceedings
1. Court suggested that the length of the injunction should be the amount of time it took the employee to build up the first business

2. Date of injunction should run from the time of the judgment since employee had already engaged in some competition
iii. Data Management, Inc. v. Greene
A) Three approaches to overly broad covenants: 
1. Characterize the clause as “unenforceable;” 
2. “Blue pencil” rule, where specific terms and parts are removed to make the clause enforceable; and 
3. Reasonably alter the clause to render it enforceable
B) Courts should seek to enforce the substance of the clause which was entered into in good faith (also consistent with UCC which allows enforcement of a contract by deleting any unconscionable clause and enforcing the rest)
4. Northern Delaware Indus. Dev. Corp. v. E.W. Bliss Co.
a. Landowner suing contractor trying to force hiring of more laborers to speed up a delayed project
b. Courts should not order specific performance of any building contract in a situation in which it would be impractical to carry out such an order unless there are special circumstances or public interest is directly involved
c. RSC § 366 – Effect of Difficulty on Enforcement or Supervision

i. A promise will not be specifically enforced if the character and magnitude of the performance would impose on the court burdens in enforcement or supervision that are disproportionate to the advantage to be gained from enforcement and to the harm to be suffered from its denial
d. City Stores Co. v. Ammerman
i. Court granted specific performance requiring a developer to grant a lease to a retailer because the terms of the performance (square footage, floor space, rent, etc) could be determined and the harm of not granting the lease was difficult to prove
II. GROUNDS FOR ENFORCING PROMISES

A. Theories of Contract Liability

1. Express Actual Contract
a. Contains bargain and consideration
b. Doctrinal elements:

i. Bargained for exchange
ii. Consideration

A) Unilateral contract – Promise for an act

B) Bilateral contract – promise for a promise

iii. Distinguished from gifts

iv. Court will generally not inquire into the adequacy of consideration

2. Implied in Fact Contract

a. Implied by the facts but no actual express contract, still considered a valid contract

b. Bargain, probably with consideration
c. Requires some inference as to parties’ intentions, but can obtain any theory of remedies

3. Implied in Law Contract
a. Element of bargain is not express or inferable, arises from the desire to prevent unjust enrichment
b. May be lacking in a promise, but there is a benefit conferred on one party by the other

c. Remedy tends to be restitution or quantum meruit

4. Promissory Estoppel

a. One party is estopped from denying a promise because the other party reasonably relied on that promise
b. Tends to favor reliance damages
· XK: Doctor and patient discuss procedure and payment.  Payment expressly agrees to pay.  There is clearly a contract.

· IFK: Patient comes in with pain, doctor offers patient advice.  Patient should have expected to have to compensate doctor.  This is an actual contract based on the intentions of the people involved and should be enforced.

· ILK: Doctor goes to lunch, sees a person unconscious on the pavement.  Doctor provides a service and aid.  We imply that unconscious people would happy to have a doctor provide the services which the doctor regularly performs for society.  Therefore unconscious person should pay, despite unconscious intentions.  If the rescuer were not a doctor (or nurse, etc) then the person would be an officious intermeddler and obligation of patient to compensate might be contested.

B. Section 1:  Formality
1. Congrgation Kadimah Toras-Moshe v. DeLeo
a. Congregation seeking to enforce an oral promise from decedent
b. Rule of Consideration:  There must be a legal benefit conferred on the promisor or a legal detriment to the promisee for consideration to be valid
i. Gratuitous promises are unenforceable
ii. Might have been enforceable if the congregation had bargained for how to use the money
c. Estate promises must be reduced to writing; oral promises are unenforceable against estates
d. RSC § 71 – Requirements of Exchange; Type of Exchange

i. To constitute consideration, a performance or a return promise must be bargained for.

ii. A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.

iii. The performance may consist of: 

A) an act other than a promise, or

B) a forbearance, or

C) the creation, modification, or destruction of a legal relation.

iv. The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person

e. RSC § 81 – Consideration as a Motive or Inducing Cause

i. The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise

ii. The fact that a promise does not of itself induce a performance or return promise does not prevent the performance or return promise from being consideration for the promise
C. Section 2:  Exchange Through Bargain

1. Hamer v. Sidway
a. Consideration consists of a right, benefit, profit, or interest accruing on one party or a forbearance, detriment, loss or responsibility given, suffered or undertaken by the other
b. The actual benefit conferred on the promisor is not an inquiry for the court

i. The court will only examine whether the promisee suffers some detriment
c. Earle v. Angell
i. Nephew suing to recover payment for attending a funereal
ii. A contract to pay money after one’s death is valid if there is sufficient consideration
d. Whitten v. Greeley-Shaw
i. A promise by a mistress not to call was not valid consideration to render a contract binding
ii. For consideration to be valid it must be bargained for by the promisee and given in exchange for promises

e. RSC § 71, 81

f. An Apology for Consideration (Patterson)

2. Fisher v. Union Trust Co.
a. Grantee suing grantor’s estate for specific performance to transfer land ownership
b. A grantor may not transfer interest in land if the deed is encumbered
c. Nominal or meritorious consideration are insufficient to create a binding contract 

i. $1 that is clearly a joke will not make a valid contract

d. Personalty (personal property) gifts can only be consummated by unconditional delivery.  
e. Reality gifts can only be consummated by execution and delivery of a deed
f. “Meritorious” Consideration

g. Simmons v. United States
i. Prize-winner caught a fish and sought prize money.  He knew the offer was outstanding, but did not intend to catch the fish.  Reward granted.

ii. For an executory contract, if the conditions for acceptance are known, then the contract may be accepted even for reasons unrelated to the offer
h. “Nominal” Consideration

3. Batsakis v. Demotsis
a. Lender required $2000 in payment on 500,000 drachmas (value $750)
b. The court will not void a contract for inadequacy of consideration if the consideration has some value.  
c. Embola v. Tuppela
i. Lender gave prospector $50 to return to Alaska to sue to recover his mine in exchange for $10,000 if the mine was recovered.
ii. Court held that this was a valid contract because it was “more of an investment than a loan” since there was no guarantee that the prospector would get the mine back
d. “Adequacy” of Consideration

4. Duncan v. Black
a. A contract which is illegal or contrary to the purpose of a statute will not be enforced
b. Elements of valid consideration on a settlement claim:

i. Claim upon which the settlement is made must be in good faith
ii. Settlement must have a legal, credible or reasonable foundation
c. Military College Co. v. Brooks
i. Promise to pay a promissory note, and a renewal of that promise is adequate consideration to support a contract theory (implied in fact)
d. RSC § 74 – Settlement of Claims
i. Forbearance to assert or the surrender of a clam or defense which proves to be invalid is not consideration unless
A) The claim or defense is in fact doubtful because of uncertainty as to the facts or the law, or

B) The forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid

ii. The execution of a written instrument surrendering a claim or defense by one who is under no duty to execute it is consideration if the execution of the written instrument is bargained for even though [that party] is not asserting the claim or defense and believes no valid claim or defense exists
5.  Martin v. Little, Brown & Co.
a. Reader suing publisher to recover quantum meruit for providing a highlighted and annotated copy of a book.  Court held that the service was gratuitous.
b. Implied Contract: arises where the parties agree about the obligations to be incurred, which are determined from the surrounding circumstances
i. Promise to pay may be implied where one party performs services for the receiving party a useful service of a character usually charged for, and the receiving party expresses no dissent or avails himself to the service

A) This service must not be a gratuity, and the receiving party must perform an action indicating a promise to pay

c. Not implied in law contract (quasi contract) because there is no indication that the benefit was passively obtained and unconscionable to retain 
d. Collins v. Lewis
i. Bailor took possession of cows and informed the bailee that he would be charged for the service
A) Bailee’s silent acceptance gives rise to an implied in law contract

ii. How an implied in law contract arises: where the plaintiff, without being requested to do so, renders services under circumstances indicating that he expects to be paid, and the defendant, knowing such circumstances, avails himself to the benefit of those services
e. Seaview Ass’n of Fire Island, N.Y., Inc. v. Williams
i. Homeowner’s association suing to recover unpaid association fees
ii. Created an implied in fact contract because the homeowner had “actual or constructive knowledge” that the fees needed to be paid, and purchasing one or more homes was implied consent to pay the resulting fees
A) Could also be implied in law contract because homeowners received a benefit from the association without paying for it and could be considered unjustly enriched
f. Martin v. Campanaro
i. Quantum meruit is an appropriate remedy in implied in law contracts because a benefit was conferred by one party on the other, resulting in unjust enrichment
D. Section 3:  Promises Grounded in the Past

1. Mills v. Wyman
a. Promisee attempting to sue promisor’s family for unpaid services.  No obligation to pay because father received no benefit from treatment of non-minor son’s illness
b. In order for a promise to be enforceable, the promisor must have received some benefit from the promisee
c. A written promise is unenforceable by law unless something is paid or promised in exchange for the promise.  

i. It is only when the promisor  making the promise gains something, or the promisee loses something, that the law will give the promise validity
d. Promises to Pay Barred Obligations

2. Webb v. McGowin
a. Promisee suffered injuries while saving promisor’s life in a lumber mill.
i. Saving promisor’s life was material benefit and the subsequent promise to pay created a binding contract

b. Where a promisee cares for, improves, and preserves the property of the promisor, though done without promisor’s request, it is sufficient consideration for the promisor’s subsequent agreement to pay for the service because of the material benefit received
c. Harrington v. Taylor
i. Promisee stopped an ax blow, saving promisor’s life, suing to recover promised payment

ii. A humanitarian act, voluntarily performed, is not such consideration as to entitle recovery under the law
d. Restatement of Restitution § 112, Illustrations 2, 3
e. Restitution Absent the Later Promise

f. Promises Grounded in the Past (Henderson)

g. RSC § 86 – Promise for Benefit Conceived
i. A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.
ii. A promise is not binding under subsection [i]:

A) If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or
B) To the extent that its value is disproportionate to the benefit

h. Edson v. Poppe
i. Contractor suing to recover the cost of drilling a well that promisor agreed to pay

ii. Where circumstances do not indicate that the work was gratuitous and therefore the subsequent promise to pay is supported by consideration
i. Muir v. Kane
i. Real estate broker suing client to recover for services performed.  
ii. Court held that an oral enforcement to pay was binding, even though barred by statute of frauds and services were performed before contract was signed
j. In re Schoenkerman’s Estate
i. Promisees suing to recover on promissory notes issued for personal services

A) Personal services are usually not recoverable when they are of a type normally performed gratuitously (caring for a loved one, etc)

ii. Issuance of the promissory notes acknowledged the obligation of the promisor to compensate promisee for their services
A) Recovery is limited to the value of the notes
E. Section 4:  Reliance on a Promise (Promissory Estoppel)
1. Kirksey v. Kirksey
a. If an offer stipulates an action, then the act itself is necessary for acceptance
i. A promise to perform the action is insufficient

b. Sister-in-law moved at the request of her brother in law
c. Ricketts v. Scothorn
i. Donee was induced to quit her job with the promise of being paid $2000.   Judgment for donee.

ii. When the donor seeks to influence the actions of the donee and the donee performs actions that place the donee in a worse situation, then the donor is estopped from denying his promise to the donee
A) Performance of an action that promisee is not required to perform supplies adequate consideration for a promise
d. Prescott v. Jones
i. Insurer sent a letter to insuree stating that it would renew the insurance if insuree did nothing.
A) Insuree sued to recover damages after a fire, but insurer did not have to pay because insuree never sent the premiums
ii. When the actions of the parties are unclear or ambiguous, or they parties did not act to change their behavior, then there is no reliance or consideration on the promise
2. Allegheny College v. National Chautauqua County Bank
a. Donee suing donor to recover a promised donation after the donor’s death.
i. College agreed to put the donor’s name on the memorial fund

b. A promise and consideration must be exchanged, in whole or at least in part.  
i. It is not enough that the promise induces the detriment or that the detriment induces the promise if the other party is wanting
c. Contract here is implied in fact and is a bilateral agreement
d. Siegel v. Spear & Co.
i. Bailor suing bailee to recover the value of goods lost in a fire.  

ii. Where the bailee voluntarily undertook a promise to get insurance and induced the bailor to deliver the goods
A) His inducement of delivery is sufficient to support the bailee’s promise to obtain insurance
e. How is promissory estoppel different from bargain theory?

i. Bargain theory is enforceable without reliance on a promise
ii. Promissory estoppel is enforceable because one party was induced to rely on the promise and perform some act
f. Misfeasance and Nonfeasance

3. East Providence Credit Union v. Geremia
a. Lender’s promise to pay insurance premium is more than a gratuitous promise because the lender has the option to charge interest on the loan, so it provides consideration
b. Rule of Promissory Estoppel:  Promissory estoppel may be applied if the following three questions are answered affirmatively:

i. Was there a promise which the promisor should reasonably expect to induce action or forbearance by the promisee?
ii. Did the promisee induce such action or forbearance?
iii. Can injustice be avoided only by enforcement of the promise?

c. In general, promissory estoppel is applied to promises based on past or present facts (not future promises)
d. RSC § 90 – Promissory Estoppel
i. Promissory estoppel may be applied if the following three questions are answered affirmatively:

A) Was there a promise which the promisor should reasonably expect to induce action or forbearance by the promisee?

B) Did the promisee induce such action or forbearance?

C) Can injustice be avoided only by enforcement of the promise?
e. I. & I. Holding Corp. v. Gainsburg
i. An invitation or request to perform services need not be expressed, but can be implied. 

ii. It is sufficient reliance where the promisee is told to go on with his work as before, and promisee does so
iii. Courts generally read in reliance for charitable subscription cases
f. Salisbury v. Northwestern Bell Tel. Co.
i. In charitable subscription cases, it is difficult to show reliance by the promisor, but courts tend to find reliance anyway
g. Equitable estoppel – cannot deny a promise because of current or past facts made by promisor

h. Promissory estoppel – cannot deny a promise because of promisee’s reliance on that promise
4. Seavey v. Drake
a. Promisee improved land promised to him, even though the contract was unenforceable under the statute of frauds.  Court granted specific performance to deliver the land because promisee had relied on the promise to convey the land.
b. Specific performance for a parol contract to convey land is enforced in favor of the vendee who has performed his part of the contract, when a failure or refusal to convey would operate as fraud upon him

i. Where the promisee has at least partially performed the contract, equity may remove the bar created by the statute of frauds
c. Reliance and the Statute of Frauds

i. Partial performance is a recognized exception to the statute of frauds

ii. Where the promisee has partially performed, then an oral contract for the sale of land may be enforced

5. Forrer v. Sears, Roebuck & Co.
a. Permanent contracts or for life contracts are employment at will when the employee furnishes no consideration.  
i. Employment at will allows the contract to be terminated by either party, at any time, with or without cause, without constituting a breach of contract
ii. When an employee is actually hired, for any length of time, then the employer’s promise has been performed

iii. It is not enough to show reliance in employment cases, must show that the employer actually benefitted
b. Hunter v. Hayes
i. Employee was allowed to recover two months because she was never hired, resulting in her lack of employment for two months from reliance
c. It is too easy to show reliance in employment at will cases, so promissory estoppel is rarely granted
6. Stearns v. Emery-Waterhouse Co.
a. Oral, ancillary promises may be enforced if the circumstances show objectively that “a fraud, or a substantial injustice tantamount to a fraud” would result from strict application of the statute of frauds
i. Employee can evade the statute of frauds where the employer’s conduct was fraudulent or where there is a direct benefit conferred on the employer as a result of employee’s reliance
b. Equitable estoppel is based on the promisor’s fraudulent conduct, and can avoid the statute of frauds if there is a fraudulent promise of employment

c. Promissory estoppel will not avoid the statute of frauds based on the employee’s reliance on the promise of employment
d. Goldstick v. ICM Realty
i. Employment at will is the dominant type of employment and the doctrine would be undermined if employees could use promissory estoppel by arguing that they gave up other job opportunities 
7. Goodman v. Dicker
a. Franchisee set up a business relying on franchisor’s shipment of merchandise.  Franchisee was allowed to recover the cost of set-up but not lost profits
b. Rule of equitable estoppel:  One who by his language or conduct leads another to do what he would not otherwise have done, is estopped from denying the promise that led the other to perform the action
c. American Nat’l Bank v. A.G. Sommerville, Inc.
d. D’Ulisse-Cupo v. Board of Notre Dame High School
i. On negligent misrepresentation, there is no need to show that the promisor knowingly made false statements, only that false statements were made.  
A) These statements do not have to be promissory in nature, it is sufficient that they contained false information
ii. Promissory estoppel may be enforced there the promisee relied on the misrepresentations
e. RSC § 90 – Promissory Estoppel
i. A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise…
ii. A charitable subscription or a marriage settlement is binding under subsection [i] without proof that the promise induced action or forbearance
f. Promissory Estoppel Damages

g. Reliance on Contract Adjustments

h. Mahban v. MGM Grand Hotels, Inc.
i. Equitable estoppel was enforced against a lessor when the lessor told the lessee to undertake actions in preparation for re-opening and lessee took those actions.
A) Court allowed lessee to recover the costs associated with preparing to reopen

i. Damages for promissory estoppel are typically reliance damages
8. Levine v. Blumenthal
a. When part of a liquidated damage clause has been paid, it is not sufficient relief unless there was a subsequent agreement, with valid consideration, that partial relief was adequate
i. Test for adequate consideration of subsequent agreement – Whether the additional consideration consisted of something which the promisor was not already legally bound to do or give
b. The Legal-Duty Rule

F. Section 5:  Promises of Limited Commitment

1. Introduction

a. Davis v. General Goods Corp.
i. Where the promisor has unlimited rights to determine the nature and extent of performance, the agreement is illusory and will not be enforced
ii. May not recover quantum meruit because promisee relied on the liberality and good will of the promisor rather than a contractual agreement 
b. Nat Nal Service Stations, Inc. v. Wolf
i. Each independent sale constituted a unique contract where neither party was obligated to deal with the other
A) Buyer received the promised discount
c. Mutuality of Obligation

2. Obering v. Swain-Roach Lumber Co.
a. Obering is required to buy the property from Swain-Roach pursuant to the contract in Swain-Roach buying the original property and reserving timber

b. Where the contract is not enforceable at the time of signing because it is contingent on a future event, performance of the future event by one party will render the contract binding and enforceable on both parties
c. Paul v. Rosen
i. Contract for sale is unenforceable where the buyer has not performed the action necessary to bind the seller, and the buyer possessed the discretion whether or not to perform that action
d. RSC § 77 – Illusory and Alternative Promises
i. A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performances unless
A) Each of the alternative performance would have been consideration if it alone had been bargained for; or

B) One of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would not have been consideration
e. Gurfein v. Werbelovsky
i. Buyer seeking specific performance for the sale of plate glass.  
ii. Where the seller has the opportunity to compel the buyer to pay, there is mutuality of obligation and a valid, binding contract
3. Wood v. Lucy, Lady Duff-Gordon
a. A valid contract was formed and actions were implied by the agreement to confer a benefit (profits) on the promisee
i. Since profits were the sole source of compensation, they created an implied promise by the promisor to perform actions to obtain those profits. This implied action rendered the contract binding

ii. Acceptance of an exclusive agency is an assumption of its duties, and a promise by the agent to perform the terms of the contract creates a mutuality of obligation that may be implied even though it is not expressed

A) This standard can be expanded beyond exclusive agencies and can include industry standards
4. Omni Group, Inc. v. Seattle-First Nat’l Bank
a. Illusory promises have no consideration and are unenforceable at law
i. Parties cannot create an enforceable contract by waiving the condition that makes the contract illusory
ii. A bilateral contract which is dependent on some condition (ex. An engineer’s report) is not necessarily illusory
b. Flexible Business Arrangements

c. Lima Locomotive & Mach. Co. v. National Steel Castings, Co.
i. Requirement contracts are not illusory because the buyer is compelled only to buy what is required for his business

A) There is a definite way to prove breach even though the quantity is indefinite

B) To prevent abuse, quantities are often estimated in good faith

ii. Output contracts are not illusory for the same reason
5. Feld v. Henry S. Levy & Sons, Inc.
a. UCC § 2-306(2) – 

i. A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes, unless otherwise agreed, an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sales.
b. Good faith cessation of production terminates any further obligations and excuses further performance by the party discontinuing production
c. Corenswet, Inc. v. Amana Refrigeration, Inc.
i. Parties can contract out of UCC provisions, but cannot contract out of the good faith requirement to fulfill the contract
A) When a party has a unilateral ability to terminate the contract, it may only do so in good faith even if just cause is not required
d. The Franchised Dealer and the Law

III. THE MAKING OF ARRANGEMENTS

A. Section 1:  Mutual Assent

1. Embry v. Hargadine-McKittrick Dry Goods. Co.  
a. The Restatement of Contracts and Mutual Assent (Whittier)

2. Kabil Developments Corp. v. Mignot
a. New York Trust Co. v. Island Oil & Transport Corp.
b. Robbins v. Lynch
3. McDonald v. Mobil Coal Producing, Inc.
a. It is a jury question whether an employee handbook modifies the terms of at will employment or merely provides a framework in which a company acts
b. Disclaimers in a contract or employee handbook must be conspicuous

i. Set off in different type face, by different color, different font size, headed with “disclaimer” etc…

c. RSC § 21 – Neither real nor apparent intention that a promise be legally binding is essential to the formation of a contract, but a manifestation of intention that a promise shall not affect legal relations may prevent the formation of a contract
d. Kari v. General Motors Corp.
i. The handbook clearly intended not to create an offer capable of acceptance and was “couched” in disclaimers.
e. Pine River State Bank v. Mettille
i. Where an at-will employee retains employment with knowledge of new or changed conditions, the new or changed conditions may become contractual obligations.  

ii. Employment contracts can be replaced by subsequent unilateral contracts and the employee’s retention constitutes acceptance.  

iii. Applying unilateral contract doctrine to personnel handbooks does not unduly circumscribe the employer’s discretion
f. Altering the Terms of At-Will Employment

4. Moulton v. Kershaw
a. Letter sent to buyer stating that it was an offering a certain price.  Buyer sued to recover a quantity ordered.
b. The letter contained no specific quantities, constituting it as an advertisement not an offer to sell

c. Advertisements and form letters are not offers to sell
i. If the reasonable person would understand the add to be exaggerated, then any liability of potential offers is lost (ie. ‘too good to be true’ is not an offer
ii. If the statement is deliberately misleading, then in some cases it may be construed as an offer

d. Analyzing terms to determine whether there is a contract – (not exclusive list, but helpful guidelines)
i. Definite quantity – courts are less forgiving for indefinite quantities
ii. Price term – courts are more forgiving for indefinite prices, especially where there is a history of payment or an understanding of market price
iii. Goods vs. real property – courts are more forgiving when goods terms are in question, and less when real property is in question

A) Partially because it is very difficult to provide damages for breaches of real property contracts
e. Promissory Liability (Sharp)

f. RSC § 17 – Requirement of a Bargain
i. Except as stated in subsection  [ii], the formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration 
g. RSC § 18 – Manifestation of Mutual Assent

i. Manifestation of mutual assent to an exchange requires that the party either make a promise or begin or render a performance

h. RSC § 21 – Intention to be Legally Bound
i. Neother real nor apparent intention that a promise be legally binding is essential to the formation of a contract, but a manifestation of intention that a promise shall not affect legal relations may prevent the formation of a contract 
i. RSC § 23 – Necessity that Manifestations have Reference to Each Other
i. It is essential to a bargain that each party manifest assent with reference to the manifestation of the other

5. Joseph Martin, Jr. Delicatessen v. Schumacher
a. Contract contained a term with future rent “to be determined” is not enforceable
i. Contract offered no method for determining a reasonable rent from which the T.C. could construct a remedy

b. An agreement to make a future agreement, in which material terms are left for future negotiations, is unenforceable, especially for real estate or lease of real property

i. Sometimes prior history will allow for enforcement of a contract with an indefinite term
c. UCC § 2-204 – 
i. If one party can show a history of course of dealing from which it might be possible to construct a reasonable remedy for the uncertain term then the contract may be enforced
d. RSC § 33 – Certainty
i. Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain
ii. The terms of the contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy

iii. The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.
e. Southwest Eng’g Co. v. Martin Tractor Co.
i. UCC § 2-204(3) –

A) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy
ii. If the parties intend to be bound by an agreement, but leave one or more terms open, then the agreement is enforceable if there is a reasonable basis for granting a remedy
iii. Where parties have reached an enforceable agreement for the sale of goods, but omit the terms of payment, the law will imply, as part of the agreement, that payment is to be made at the time of delivery
6. Empro Mfg. Co. v. Ball-Co Mfg., Inc.
a. An agreement to agree is a promise to approach the agreement in good faith
b. Contemplating a Writing
7. Raffles v. Wichelhaus
a. Assent is determined by the outward manifestations of the parties, not subjective intent
b. When a term has multiple meanings, then there is no outward manifestation of assent if the parties intended those multiple meanings

i. If one party knows that the other party has a different meaning, then that agreement is in bad faith because of the good faith obligation to clarify such terms
ii. Where both parties know the terms are ambiguous, then the court has an obligation to clarify
c. Flower City Painting Contractors v. Gumina Constr. Co.
d. Dickey v. Hurd
e. RSC § 20 – Effect of Misunderstanding
i. There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and
A) Neither party knows or has reason to know the meaning attached by the other; or
B) Each party knows or each party has reason to know the meaning attached by the other.

ii. The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if

A) That party does not know has no reason to know of any different meaning attached by the other, and the other knows the meaning attached by the first party

B. Section 2:  Control Over Contract Formation

1. Cobaugh v. Klick Lewis, Inc.
a. Hole in one wins a car

i. No evidence that the prize winner knew that the time for acceptance has expired

b. The promoter of a prize winning contest, by making public the conditions and rules of the contest, makes an offer, and if before the offer is withdrawn another person acts upon it, the promoter is bound to perform his promise.  

i. The only acceptance of the offer that is necessary is the performance of the act requested to win the prize

c. Unknown Offers of Rewards

d. “Master of the Offer”

i. Offeror can determine the terms of the offer (performance, expiration, promise, etc…)
ii. Offeror can determine the time and method of acceptance

e. How to terminate the power of acceptance an offer

i. Lapse of time – the time period for accepting the offer expires

ii. Counter offer by the offeree – 
iii. Death of the offeror or offeree – 

f. RSC § 24 – Offer defined 

i. An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to the bargain is invited and will conclude it
g. RSC § 26 – Preliminary Obligations

i. A manifestation  of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until pit[ has made a further manifestation of assent

2. Allied Steel & Conveyors, Inc. v. Ford Motor Co.
a. Beginning performance of the terms specified in the offer was sufficient to constitute acceptance if the offeror acquiesced to beginning work

b. An offeror may prescribe the manner of acceptance by the offeree, and an acceptance of the offer in the manner prescribed will bind the offeror 
i. If the offeror prescribes an exclusive manner of acceptance an attempt by the offeree to accept the offer in a different manner does not bind the offeror in the absence of a meeting of the minds on the altered type of acceptance
ii. If the offeror merely suggests a permitted method of acceptance, other methods of acceptance are not precluded
c. Panhandle Eastern Pipe Line Co. v. Smith
i. When there is a dispute concerning the mode of acceptance, the offer itself must clearly and definitely express an exclusive mode of acceptance

A) The more unreasonable the method of acceptance appears, the less likely it will be that a court will interpret the offer as requiring a specific mode of acceptance
3. Davis v. Jacoby
a. Family promises to take care of father- and mother-in-law.  Father commits suicide beforehand.  Do they still get the farm?
b. RSC § 31:  In cases of doubt, it is presumed that an offer invites the formation of a bilateral contract by an acceptance amounting in effect to a promise by the offeree to perform what the offer requests, rather than the formation of one or more unilateral contracts by actual performance on the part of the offeree
i. Bilateral contracts immediately and fully protect both parties, so the interpretation of the proposed contract as bilateral is favored

c. Bilateral contract:  A contract in which there are mutual promises between two parties to the contract; each party being both a promisor and a promisee

d. Unilateral contract:  a contract in which no promisor receives a promise as consideration of his promise

e. Death of the offeror or the offeree terminates the offeree’s power of acceptance

i. If the contract is bilateral, and a return promise is given, then the contract is enforceable even after the death of the offeror or offeree

ii. If it is unilateral and the act cannot be performed before the offeror’s death, then the offer is revoked on death
f. Jordan v. Dobbins
i. This guaranty is revocable by the guarantor at any time before the guaranty is acted upon.  

A) The guarantor’s death acts as the revocation of the offer if the guaranty has not been acted upon
g. RSC § 36 – Methods of Termination of the Power of Acceptance
i. An offeree’s power of acceptance may be terminated by

A) Rejection or counter-offer by the offeree; or

B) Lapse of time; or

C) Revocation by the offeror; or

D) Death or incapacity of the offeror or offeree.

ii. In addition, an offeree’s power of acceptance is terminated by the non-concurrence of any condition of acceptance under the terms of the offer

4. Petterson v. Pattberg
a. An offer to sell property may be withdrawn before acceptance without any formal notice to the person to whom the offer is made.  

i. When the offeree has actual knowledge that the offeror acted in a way that is inconsistent with the continuance of the offer (such as selling the property or bond) then the offer is withdrawn.
b. Tender of a payment is necessary and sufficient to create acceptance of a unilateral contract
i. Tender – attempted execution of performance

ii. Gifts – A promise to make a gift is not binding, but once delivered it cannot be revoked
c. The True Conception of Unilateral Contracts

d. The Unilateral Contract

e. RSC § 45 – Option Contract Created by Part Performance or Tender
i. Where an offer invites an offeree to accept by rendering a performance does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it

ii. The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer
C. Section 3:  Precontractual Obligation

1. Thomason v. Bescher
a. A covenant under seal serves the purpose of keeping the offer open for the time specified and preventing the withdrawal by the offeror 
i. On acceptance an offer to perform within the time allotted constitutes a bilateral contract

b. Dickenson v. Dodds – offeror’s option is not binding when nothing is bargained in exchange for the option (ie. option is gratuitous)
c. Marsh v. Lott
i. $0.25 was paid for an option on a contract, although $30,000 was the upfront value to be paid for the land on acceptance
ii. Any money consideration, however small, paid and received for an option to purchase property at its adequate value is binding upon the seller thereof for the time specified therein
d. Smith v. Wheeler
i. When an optionor acknowledges receipt of payment for an option contract, he is estopped from denying the option
e. RSC § 87(1) – Option Contract
i. An offer is binding as an option contract if it
A) Is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or
B) Is made irrevocable by statute
2. James Baird Co. v. Gimbel Bros., Inc.
a. Regulatory language in the sub’s contract will serve to prevent general’s reliance on the sub’s bid, binding the sub to a contractual obligation
3. Drennan v. Star-Paving Co.
a. Default rule – when the sub’s bid does not contain regulatory language and the general reasonably relies on the bid for its own bid (firm offer), then the sub is bound to the price if the general wins the bid
i. The general is not allowed to use a sub’s bid to seek lower bids and if the general wins, he is obligated to use the sub’s bid in the contract
b. E.A. Coronis Associates v. M. Gordon Construction. Co.
c. The Firm Offer in Context

d. Liability in the Reverse Case 
e. Ragosta v. Wilder
D. Section 4:  Conduct Concluding a Bargain

1. Livingstone v. Evans
a. Mirror Image Rule – Outdated rule stating that any deviation from the terms of the offer terminates the offer
b. The “Deviant Acceptance” at Common Law

c. Contract Formation Through Exchange of Printed Forms

2. Idaho Power Co. v. Westinghouse Electric Corp.
a. UCC § 2-207(1) – Additional Terms in Acceptance or Confirmation (Rejects Mirror Image Rule)
i. Written confirmation which is sent within a reasonable time operates as acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms

ii. Additional terms are to be construed as proposals for addition to the contract between merchants unless 

A) The offer expressly limits acceptance to the terms of the offer;

B) They materially alter it;

C) Notification of objection to them has already been given or is given within a reasonable time after notice of them is received

b. Where an offer and acceptance have conflicting terms
i. If an offeree wants to negate contract terms, it must explicitly reject the terms of the offer.  Failure to do so is implied acceptance
3. ProCD, Inc. v. Zeidenberg

a. Dealing with shrinkwrap licenses and notifications of interior restrictions on a product
b. UCC § 2-204(1) – A vendor, as master of the offer may invite acceptance by conduct, and may propose limitations on the kind of conduct, and may propose limitations on the kind of conduct that constitutes acceptance.  A buyer may accept by performing the acts the vendor proposes to treat as acceptance
c. UCC § 2-606(1)(b) – After the buyer has the opportunity to inspect the goods, and fails to reject under § 2-602(1), then the offer is accepted
d. Hill v. Gateway 2000, Inc.
i. 9 U.S.C. § 2 states that the terms should be enforced, save upon such grounds as exist at law or in equity for the revocation of any contract.  

A) It does not require that the contract be read to be accepted
4. Morrison v. Thoelke
a. Mailbox Rule (Adams v. Lindsell)– The offeree has power to accept and close the contract by mailing a letter of acceptance, properly stamped and addressed, within a reasonable time.  
i. The contract is regarded as made at the time and place that the letter of acceptance is put into the possession of the post office department

ii. Lawfully intercepting the letter or renouncing the acceptance does not prevent the formation of the contract

b. Deposited Acceptance Rule – The contract is complete upon deposit of the acceptance in the mail

c. General Rule – Acceptance is effective upon dispatch when sent by mail, telegram, or courier
i. Exception:  Option contracts – an option contract is only effective upon receipt
ii. Minority rule: Acceptance is effective on receipt (small minority)
d. Replies from a Distance

e. Kibler v. Caplis
i. Acceptances of option contracts are not binding until after they are received by the offeror
f. RSC § 63 – Time When Acceptance Takes Affect
i. Unless an offer provides otherwise,

A) An acceptance made in a manner and by a medium invited by an offer is operative and completed the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reached the offeror, but

B) An acceptance under an option contract is not operative until received by the offeror

g. The European Approach

h. Silence as Consent: The Implied Contract Revisited

5. Hobbs v. Massasoit Whip Co.
a. RSC § 69 – Acceptance by Silence or Exercise of Dominion
i. Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases only:  [recognizes default rule that silence is not acceptance]
A) Where an offeree takes the benefit of the offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation
B) Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer.  Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept
ii. An offeree who does any act inconsistent with the offeror’s ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable.  But if the act is wrongful as against the offeror it is an acceptance only if ratified by him
b. 39 U.S.C. § 3009 – 

i. Except for (1) free samples clearly and conspicuously marked as such, and (2) merchandise mailed by a charitable organization soliciting contributions, the mailing of unordered merchandise or of communications prohibited under subsection (c) of this section constitutes an unfair method of competition and an unfair trade practice….
ii. Any merchandise mailed in violation of subsection (a) of this section, or within the exceptions contained therein, may be treated as a gift by the recipient, who shall have the right to retain, use, discard, or dispose of it in any manner he sees fit without any obligation whatsoever to the sender
iii. No mailer of any merchandise mailed in violation of subsection (a) of this section, or within the exceptions contained therein, shall mail to any recipient of such merchandise a bill for such merchandise or any dunning communications
c. The Privilege of Silence

d. Austin v. Burge
i. Subscriber was sent, and retained, newspapers that were sent after he cancelled his subscription.  Court ordered him to pay
ii. Where a person has received and retained goods, then they are obligated to pay for the goods.
A) Reversed by unsolicited merchandise statute in most states
e. Unsolicited Merchandise

6. Morone v. Morone
a. Agreements between domestic partners are enforceable in the same way as if they parties were not living together, provided that the contract is not for illicit sexual relations
b. Cohabitation without marriage does not inherently give rise to property or financial rights which normally attend marital status, but the parties may still contract to transfer these rights within the normal rules of contract law
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