Chpt 1-Remedies

Overall questions: what kinds of promises will we enforce? What about almost promises?

What should the remedy be? Be careful not to overcompensate.

I. Expectancy and other interests

i. In general the goal of contracts is to achieve the most economic good. Sometimes breaches are efficient and should be encouraged

ii. Expectancy or reliance damages? 

1. Hawkins v Mcgee- Patient suing dr. for non performance of a promise to make his hand good or perfect. Dr. argues that it was not a promise, but court finds that it was an inducement

a. Expectancy - Court awards difference in value between what was actually performed and what was supposed to be performed, ie between deformed hand he got and good hand he was promised.

2. Sullivan v o’connor - patient suing a doctornose job mess up case. 

a. Need clear instructions for medical contracts cases, otherwise its just malpractice.

b. Expectancy it too harsh in cases where there's no negligence. Use reliance.

3. Courts prefer to use expectancy damages because reliance is hard to measure. In general expectancy measures damages as if the contract had been completed. Reliance measures as if the contract were never made. Restitution is rarely used.

a. Favors the party that was breached against if you usually put them in as good a position as if the contract had been completed. 

b. Reliance isn't as economically efficient and risks being punitive.

iii. Is it the difference in value or the cost of completion? 

1. Groves v john wunder- owner suing contractor for cost of completion for grading he did not finish when he took the gravel off of his land.

a. cost of completion- minority rule.

b. Different from peevyhouse bc the regrading was a central part of the contract. 

2. Peevyhouse- owner suing contractor for cost of completion for not filling in mining holes on their homestead.

a. would rather under compensate than over compensate. 

b. Difference in value - majority rule.

iv. Contract – market differential is the measure of damages

1. Acme Mills- mill and farmer made an agreement. Farmer didn’t deliver. But the mill bought wheat for cheaper and farmer got a better price for his wheat.

a. The damage is the contract – market differential, which is negative in this case, so no damages are awarded

i. Got restitution for the sacks.

b. Laurin v decoralis- house seller removed the gravel on the property before new tenant came

i. Damages here are not diminution of value of the property bc the property’s value was not based on gravel. The damages should be the profit from the gravel but not the work put in. 

c. Courts don't use punitive damages in general (restatement 355) unless there was a tort committed that would allow for damages.

II. Limitations on expectancy

i. Damages must be mitigated if repudiation is clear and certain

1. Rockingham county v. luten bridge-county commission commissioned bridge and then revoked. But the contractor finished it. Sued for cost of completing the bridge

a. Damages from breach have to me mitigated as much as possible. 

b. Leingang-Breacher still has to pay for damages that can't be avoided.

c. Kearsage- If all costs are fixed then all costs are awarded

2. Parker v twentieth century fox- parker offered a role with a lot of control in a musical. Replaced with a western with no control.

a. An employee has to accept employment to mitigate damages, but the work has to be comparable or substantially similar.

b. Billeter- don't have to take a job if its for less money, but if you do take the job, it waives the right to sue for the difference because it’s a new offer and new contract.

ii. Buyers and sellers damages under the ucc

1. Missouri furnace v cochran- contract for coke at 1.20. seller breaches because of a coke shortage and buyer enters into contract for 4.00. 

a. Damages are based on the difference in market price for each delivery date and the contract price.  

i. Overruled by the UCC 2-712 ) "The buyer may recover from the seller as damagesthe difference between the cost of cover and the contract price together with any incidental or consequential damages as hereinafter defined (Section 2-715), but less expenses saved in consequence of the seller’s breach."

1. As long as the actions are reasonable at the time its done then the breaching seller is obligated for damages. Ie in a rising market.

b. Reliance cooperage- buyer sued seller for non delivery of staves. Court held that bc the contract performance date was dec 30, the buyer was not obligated to mitigate under anticipatory repudiation before that date. Buyer entitled to full damages

i. Anticipatory repudiation doctrine is to held the injured party and should be interpretted that way. 

ii. Buyers can cover by seeking a new contract, but are not required to.

iii. Look at UCC 2-610

2. Remedies availabe to buyers when seller breaches:

a. Wait commercially reasonable time

b. Cancel contract and get remedy and cover losses with new contract

c. Suspend performance

3. Anticipatory repudiation

a. Suit can be brought before the date of performance, but does not have to be

i. Allowed to wait for performance for a "reasonable time"

ii. UCC encourages covering and injured party self help.

4. Neri v retail marine- buyer sues seller for his deposit on a boat, seller counter sues for lost profits. Lost volume seller.

a. Use ucc 708 not 718

b. Bc seller's business is expandable(infinite capacity to meet demand) then he should get lost profit, cost of storage, and the rest of the deposit goes back to the buyer.

c. Analysis starts with 2-703 in this case

i. can either resell 2-706 or 

ii. recover damages 2-708

iii. Consequential damages and foreseeability

1. Damages should only be given when they are reasonably foreseeable or foreseen and arise naturally out of the breach

a. There are special damage and natural or general damages

i. General- No special communication for general damages.

ii. Special- Arise from special or unique circumstances. For recovery the seller must have knowledge and the consequences have to be communicated at the time of formation.

b. Hadley v baxendale- mill needed shaft repaired to keep working and told that to deliver company.  Delivery company promised next day delivery but did not perform. Mill sued for lost work

i. These damages were not foreseeable

c. Lamkins- farmer could not recover for lost crop when his headlight for his tractor was not delivered. The damage was too remote.

d. Victoria laundry- could recover when new washing machine was 5 months late for normal business and they specified they wanted it asap, but not for the specially lucrative contracts

e. Hector martinez- the harm doesn't have to be the most foreseeable, it just has to a foreseeable harm.

2. Promisor is at informational disadvantage for what's at stake. It has to be particularly laid out and communicated

iv. Limitations on Expectancy:(Goal is compensation)

1. Avoidability (mitigation)

2. Foreseeability (as we saw in hadley)

3. Certainty-don't want over compensation.

v. Emotional distress is not a reasonably foreseen damage in contracts

1. Valentine v gen am credit- employee was fired and she sued for emotional distress from loss of job security.

a. This is not a contract claim, otherwise every breach would have emotional distress

i. Exceptions for marriage and loss of personal liberty or cases dealing with death

b. Employment at will is the rule

2. Hancock- emotional distress not relevant in contracts where the terms of the contract cover the breach (ie a housing contract)

vi. Uncertainty and lost profits-the value should be calculated as relates to the injured party not the cost of the breacher's performance

1. Freund v washington sq press- professor contracted to have his book published. The publishing house breached and didn't publish. Professor sought specific performance, but that is not given unless money damages won't do.

a. Professor didn't actually lose anything except some time. Nominal damages only.

b. Damages are based on natrual and probable consequences of breach to the plaintiff, not what the defaulting party saved.

c. Reliance could've been awarded.

d. Fera shopping mall case- In order to recover on future profits, there has to be some certainty as to how muc they would be

i. Where injury is found, recovery is not precluded for lack of precise proof.

III. Reliance and restitution alternatives

i. Reliance-Can't seek expectancy and reliance damages bc that would overcompensate. Where its too hard to determine expectancy, reliance is used.

1. Chicago colliseum v dempsey- chicago coliseum contracts with dempsey for him to fight there and nowhere else. He repudiates and breaks an injunction against him and fights somewhere else.

a.  can't recover for pre contractual reliance before desmpsey signed. Dempsey is unique and difficult to get so there was no guarantee that he would sign with them.

b. Can collect for variable costs (ie subcontractor or architect) after he signed contract related to just this fight, but not for fixed costs.

c. This case is the rule, but there are some exceptions

i. Security stove-reliance makes sense with a carrier (delivery company) so covered pre contractual costs because the breach made the eneterprise value.

ii. Anglia tv- reasonable that company would incur pre-contractual expenses. Reed isn't unique, so he's liable. He should know they've expended stuff.

2. Losing contracts- L. Albert and son vs. armstong rubber. reliance damages are reduced by the loss that the buyer would've incurred on the contract. 

a. Seller has to prove the buyer's loss.

3. Can't have relieance if you're the breaching party.

ii. Restitution

1. No reliance or expectancy where the contract is void because it falls under statute of frauds unless the breaching party has benefitted from activity under the contract.

a. Can collect restitution, even where the contract is void for statute of fraud.

2. Boone v coe- land owner orally contracted for farmer to come work his land. Farmer came but there was no barn up or materials for a house furnished. 

a. The land owner did not receive any benefit from the part of the contract that was performed. So no recovery 

3. US v algernon blair- steel subcontractor does not receive the cranes he needs from the contractor and breaches to mitigate his losses.

a. He can recover for the work done already and should not be punished for his mitigating breach.

b. The standard is reasonable value of work already performed 

c. Quantum meruit- collect for market price. Non breaching party sues then the recovery goes on market price of what the work was worth, which could be more than the contract price. But if the subcontractor breaches then they are capped at the contract price.

4. Can recover under oral contract for work performed in good faith because its not the contraact that's being enforced, but prevention of unjust enrichment.

5. Kearns- buyer and a seller, seller fixed up the house for the buyer in an ugly way at sellers' request.

a. Recovered for cost of what they did that buyer asked for. Can't recover for what it cost to fix for the ugliness for a new buyer.

b. If its something the breaching party asks for you, you can recover even if you don't get the benefit.

iii. Plaintiff in default

1. Britton v Turner- worker contracted to work for 12 months. Left after 9.5 months. Old rule was that he could not receive any compensation bc he didn't finish the contract.

a. New rule- employer pays for work that he received minus costs incurred from the breach

b. Old rule punished partial performance more than total breach, which didn't make sense.

c. Recovery is value received minus the harm to the employer.

d. A mitigation to this rule is Thach, where one who breaches shouldn't be favored over the other party. 

2. Pinches v swedish evangelical- contractor messed up on specs for the church. Church wanted specific performance or the cost of remedy which would have negated any profits

a. Can either use cost of completion or dimunition in value. When cost of completion is too high, use dimunition. 

b. Even if the contractor hasn't substantially performed then they're entitled to work performed 

c. Without partial recovery, partial performance would be punished more than breach.

3. Kelly v hance- abandonment of work in bad faith precludes recovery

IV. Stipulated remedies-liquidation damages or penalties

i. Vines v orchard hill- buyer puts down deposit on a house and breaches. The deposit was in the contract as liquidated damages but buyer seeks to recover bc the house was sold for more than double 6 years later. 

1. The time to measure the harm was at breach (not 6 years later). If seller could've sold for more at the time of breach then the buyer is entitled to that difference back. Buyer has to establish what the seller's damages are. 

2. Deposit was stipulated as liquidated damages and 10% is normal in real estate because its hard to prove damages.

a. The rule is that buyer can get back a deposit minus the loss to the seller. Real esttate is the exception to this.

3. Deleon, purchaser had paid for most of a house but was always late.  Seller was fed up and sold to someone else. Don't usually return this money, except that it would create such an unfair situation if it wasn't returned.

a. If you breach you can't recover reliance, as in the architect.

ii. City of rye v public services ins. Co. - contractor contracts with city to build apt buildings. The contractor goes over deadline and doesn't pay the 200$ a day penalty stipulated in contract.

1. The court upholds this because the liquidated damage clause is disproportionate to any loss the city actually incurred. It was solely punitive. 

2. 2-718 recognizes damages if theyr'e reasonable with respect to anticipated harm or the actual damages. And the restatement only recognizes anticipated harm.

3. horn- partners who agreed not to sue each other. One breaches.  where damages are hard to measure, the court will uphold a liquidation clause. 

4. Muldoon- widow stipulated 10$ day penalty if her husband's memorial wasn't finished on time. Court holds that there was no harm to her from the delay so she can't collect. 

iii. courts encourage liquidated damages clauses that are reasonable because they reduce litigation 

1. Sometimes courts will increase liq damages bc too little would be seen as arbitrary and punitive, while the right amount is just.

iv. Fretwell v protection alarm- alarm company that stipulated a limit to its damages and liability (and encouraged customers to get insuarnce). Fretwell's are broken into and alarm co. didn't follow correct protocol.

1. Not allowed to recover bc offerrors can put clauses in contracts limiting their damages as  long as they're clear and understood by offeree. 

V. Equitable remedies- specific performance and injunctions

i. Uniqueness and adequacy of remedy

1. Manchester dairy v hayward.- farmer breaches in contract with dairy coop. original stipulated damages were 5$ a head of cow, but they seek specific performance

a. Court holds that specific performance is too cumbersome but an injunction preventing other sales would be appropriate. 

i. In this case 5$ a head doesn't cover the actual cost of the breach bc it’s a cooperative so one breach weakens the whole. 

2. Van Wagner adv v s&m corp- lessee had lease to a very unique billboard in nyc. Lessor bought the building and wanted to revoke its contract. There was an argument over the interpretation of a clause as to whether only a seller could breach or if a new tenant/buyer could breach]

a. Ruled that even when something is unique specific performance isn't awarded unless its value can't be assessed. 

i. In this case it could be assessed.

b. Curtice bros. - court awards an injunction against a farmer who had contracted to sell his whole tomato crop to a canner and then breached. The canner is in a unique situation bc it needs to run at full performance for 6 weeks. 

i. Injunction is appropriate because the canner had many suppliers and this one dropped out.  That makes the factory drop below the feasability line so then that one breacher ruins the whole canning facility. The injunction forced the farmer to sell to this canner if he wanted to sell at all.

c. Sometimes specific performance is impossible and spec performance won't be used when its not unique (paloukos)

3. Laclede gas co. v amoco- amoco had contract with a gas supplier to give gas. Amoco had no power of cancellation. During the oil embargo they cut supplies and raised prices. Amoco breached claiming lack of mutuality.

a. Just bc one party can't get out, doesn't make it a void contract. There was an end to the contract in that all the units would eventually have natural gas.

b. Amoco is providing a unique service in that it gave a long term propane contract. 

c. Both parties don't need the potential to be subjected to specific performance for it to be a valid remedy.

d. Expectation interest was uncertain because there's no quantity specified. 

ii. Personal service contracts and non competes

1. Fitzpatrick v Michael- caretaker sued bc she was promised huge inheritance if she cared for man and his now deceased wife. He kicked her out and that inheritance was part of her pay.

a. This was in equity court so it only deals with specific performance or not

b. Can't do specific performance with personal service contracts bc it would create an unpleasant situation

c. Court also has not way to enforce this.

d. Equity will not enforce a negative covenant where it could not enforce a positive one. Unless it would create new damages, like a defendant breach with a non compete clause. 

2. Dallas cowboys case- definition of unique is broad. If there's no one else available to do the same job at the same level then he is unique.

3. Pingley- specific performance not given when breaching a  long term contract for employment does not prevent employer from finding a replacement

a.  five other musicians in town who could play, so he was not unique

4. Fullerton and data management- non competes are enforceable but they have to be pared down to a point where they make sense and our fair.

a. Non compete clauses that protect a legitimate business interest will be enforced for a reasonable amount of time.

b. The bargaining position between employees/employers isn't always fair. 3 different ways of fixing them:

i. Unconscionable, throw them out

ii. Reasonable alteration

iii. Editing them

iii. Judicial capability

1. Northern deleware indus dev v ew bliss co. - steel maker wants specific performance to force the contractor building his mill to hire more workers. The contract contemplated this but there was nothing specific

a. Courts will not intervene and order specific perfromance for building contracts unless there's a public interest or unique circumstance

2. Tyson's corner case- specific performace was given for a contract where a dept store was promised good terms in exchange for support for zoning problems. Bc it was in a new suburban locaiton it was too hard to measure damages.

3. In grayson, the court ordered the finishing of a building despite the fact that the contractor could not get funding. Settled for damages. 

a. The court had to enforce arbitration result because it was in the contract that arbitration was how things would be resolved. 

Chapter 2- grounds for enforcing promises

1. Theories of liability

a. Express actual contract-focuses on a bargain and consideration. Patient and dr discuss a deal. Dr performs the procedure, patient is obligated to pay

b. Implied in fact contract-actual contract, but not expressed explicitly.  But its available in the facts, which allows for the inference. Normal course of dealings

i. patient comes in , patient complaims, dr gives some advice.  No fee or agreement discussed. From the verbal exchange, there's clearly a bargain. Its an actual contract, just not express.

ii. all of the remedies are available for both of these

c. Implied in law contract-when the bargain isn't express or inferable. Arise from impulse of unjust enrichment.  

i.  dr goes to lunch, unconscious person is on the sidewalk.  Dr. adminsters service.  This is what dr does.  And we imply from social norms that unconscious person wants help and that its normal to pay.

ii. Nothing explicit, and no facts to infer from. But perhaps there was a matter of request. 

iii. Looking to make sure it wasn't a volunteer and that there was a benefit conferred.

iv. Expectancy and reliance don't work here. 

1. Or restitution

a. quantum meruit, value of benefit conferred (is a form of restitution).

d. Promissory estoppel-it’s a promise that we stop someone from denying.  You've induced someone to rely on your promise, so we stop them from denying and give a remedy if that's the only way to prevent injustice. 

i.  reliance damages

ii. not that different from bargain for exchange (express contract). Except that there's no consideration

1. Need to distinguish gifts from bargains (hamer v sidway and fischer v union trust)

2. Formality and bargain theory of consideration

a. The more agreements that are made the more we have to enforce.

i. Not all promises are enforced, like those that are jokes or if there's a good reason not to enforce.

ii. Promises are assumed enforceable unless there is a reason not to.

iii. Only enforce promises that involve bargains, ie consideration

b. Form and consideration

i. Congregation kadimah toras moshe v deleo- dying man made a promise to a synagogue to give money and they would name some thing after him. He died without writing a check and now the synagogue is suing the estate. 

1. An oral promise for a charitable subscription without consideration is not enforceable. 

ii. Hamer v. Sidway- nephew promises uncle to abstain from drinking, smoking and swearing until he's 21. nephew complies, but uncle holds money with interest until later. Uncle dies.

1. consideration can be a gain to one party or a loss to another or the abandonment of a legal right

2. The nephew's giving up his right to those habits is consideration.

a. We enforce trades (hamer)

3. Earle- a nephew who promised to come to aunt's funeral in exchange for 500 gave consideration in his promise. 

a. Promise for a promise is consideration

4. Whitten- it is not consideration when one party slips in something they'll abstain from, but its not what the other party wanted.  

a. Consideration must be bargained for

iii. Fischer v Union Trust- father promises daughter title to land. Daughter jokingly gives father one dollar as consideration. After his death, the banks confiscated some of the land to pay the rest of the mortgage off. 

1. When the consideration is so much smaller than the value of the thing ( a dollar in this case) you have to look at whether or not it’s a joke. 

a. Affection is not consideration nor is a nominal amount.

b. We don't enforce gifts or jokes (fischer)

iv. Batsakis v demotsis- during wartime promisee wants to get out of greece. Promisor gives her equivalent of 25$ in exchange for her promise to pay 2000$ after the war.

1. Court held that just bc consideration is small, doesn't make it void.  This was wartime so she was paying for the ability to get this money at all. 

a. We enforce hard bargains(batsakis)

2. Embola-insane guy who's friend gave him the money to try to reclaim his gold mine. The friend was entitled to the 10,000 promised bc though the consideration was small, the risk of getting nothing was big, making it valid. Like an investment.

3. Unliquidated claims

a. Duncan v black - seller settled dispute over a cotton allotment (2 years after buying land0 with a buyer with a 1500 note. Seller then refused to pay the note.  He was suing to get the 1500 value of the note

i. Consideration can't be the forebearance of pursuing an invlaid claim and the cotton allotment wasn't valid. 

1. When consideration is giving up a claim, it can be valid if claim was valid (duncan)

ii. Settlement and postponment (military college) of a claim are both vaid consideration. 

4. Mere volunteers cannot collect for performance.

a. Martin v. little,brown and co.- a guy found that d's book was plagiarised. Offered to point it out and even send in highlighted copies of the book. Company said, yeah send it then pursued the claim but would not pay him.

i. A contract requires the specification of terms  and a bargain and consideration.  This had none of that.

ii. He also seeks to recover under quasi contract or contract in law. This prevents unjust enrichment at the expense of another. But there has to be proof that offeree wanted this thing done

1.  there's no proof that the company wanted him to do this

iii. Volunteer can't impose contractual liability, no bargain, not even a promise (martin)

b. Collins- cow boarding case. An implied in law contract (or quasi contract) existed bc the boarder wrote to the owner that his cow was being held at a certain price every day. And the owner accepted with silence.

c. Seaview ass'n- implied in fact contract exists when offeree knows about the services and benefits from them even without action. 

i. Expectancy interest is what's protected

ii. This is also implied in law, but focus on implied in fact.

5. Promises ground in the past

a. Look to see if there's a restitution interest.  Is there any benefit to the promisor? If yes, they pay. If not they don't

b. Mills v. Wyman- son is sick at see and pl nurses him to help. Father promises to pay after the son dies.

i. Something must be gained from a promise for it to be enforced.

ii.  There is no consideration here. The care had already been given. Only moral obligation requires him to pay nurse.

1. Nurse could've sued deceased's estate if he'd had something, because a benefit would've been conferred.

c. Webb v mcgowin- webb saved mcgowin's life and mcgowin promised him 15$ every two weeks for the rest of his life.

i. An event in the past can be grounds for consideration

1. In this case webb could've gotten restitution on the spot and by relinquishing that claim it was consideration.

2. This is restitution interest

ii. where the promisee takes care of improves or preserves promisor's property without his request, the subsequent agreement is enough consideration bc of material benefit received. 

1. Moral obligation is enough, where a material benefit was received. 

2. Benefit to promissor or injury to promisee is sufficient consideration. 

3. Agreement to pay after and acceptance by mcgowin shows that service was not free.

iii. Harrington- man saves a husband from his wife's ax blow. Here there is no enforceable contract bc this did not occur at work and there was no intent to charge (see SS114)

1. There is no unust enrichment here bc he was not at work and he couldn't normally get paid for that.

iv. Edson- man dug a well for d's tenant. D promised to pay after seeing the well. D argued that this promise wasn’t enforceable bc it was ground on a past action. 

1. There was nothing gratuitous or voluntary in the act and it clearly benefited the d. 

v. Muir- courts will enforce a moral obligation. Even though the contract was void under statute of frauds and the written part of the contract was too late.

1. If a contract that would be barred under statute of frauds or statute of limitations but the promisee promises to keep his promise, then its enforceable

vi. In re schoenkermann- a promissory note can overcome the usual assumption that household services are rendered gratuitously.

6. Promissory estoppel or reliance on a promise

a. Origins, relations to consideration

i. Kirksey v kirksey- man invited his brother's widow and children onto his land. She travelled and lived there for two years but he kicked her off.

1. Reliance is not enough to enforce a gratuitous promise. This is before promissory estoppel, but could be used.

a. Has to be detriment to promisee 

2. Rickets v scotthorn- Granddaughter quit her job at her grandfathers offer to support her. reliance plus a promise is enough to enforce a contract. 

a. There was a detriment here. Promise of a detriment isn't enough, but actual detriment is. 

b. Granddaughter quit job.  The grandfather wanted her to do this enough that he entered into an agreement. 

c. Promissory estoppel is used here

3. Prescott- silence is not enough for acceptance. The letter saying that the insurance company would renew if they didn't hear anything isn't definite enough. Pl had to do something, like pay premiums or send some acknowledgment. 

a. This is different from cow boarding- large benefit for cow boarding for 40 days. Here there's no direct benefit conferred. There would've been if the premiums had been paid.

ii. Promissory estoppel means preventing a party from withdrawing a promise if the promisee has relied on that promise. 

1. There is an actual promise here, and the only way to make justice is to enforce.

iii. Allegheny college v chataqua bank-dying woman promises money to a college. She gives 1000 of it and college says it will give it to scholarships for ministry students. She dies.

1. Implied bilateral contract

2. Donative promises are enforceable. Assumption of the duty is binding. Implied duty to perpetuate the name of the college

3. A promise in condition to name something after someone is enforceable. The 1000 came with an implied promise to promote the name.

4. Important to distinguish between detriments that occur with the promise and detriments that are the motivation for the promise. Only the latter are enforceable.

5. This is different than promissory estoppel. Prom estop wouldn't have worked because there was no reliance here. This is the ny circuit and it doesn't recognize prom estop. So they manufacture consideration.

b. Relation to consideration and the role of reliance.

i. East providence credit v geremia - promisee's take out a loan on the car with car as collateral and promise to pay insurance or have the bank pay it and the insurance plus interest will be added to their loan. Promisee's stop insurance payment, bank says it will take them over and doesn't, car accident.

1. A promise to pay interest on an additional loan can be consideration.

2. There was no actual reliance here. The borrowers were not capable of making the payment, so they had no choice, so no reliance.   

3. Promissory estoppel 3 part test:

a. Was the promise reasonably expected to induce action

b. Was the action induced

c. Can injustice be avoided only by enforcement 

ii. I&I holding- court used implied promise for a charitable hospital subscription. The court tried to show reliance, but the work would've continued without that contribution.

1. Held that there was a request or invitation to continue its work and that this is a unilateral contract and will be enforced.

a. "Continue your work" is enough for consideration

iii. Salsbury- this is a decision that contradicts deleo and the courts are split. Court enforces charitable subscription to new college based on restatement SS90 and nothing else. 

1. Use public policy goals.

2. This case was overturned. Not automatic enforcement of charitable donations. Consideration and reliance aren't required, but they have to be thought about

iv. Use in equity and part performance

1. Seavy v drake- son was living on land and had invested money in it. 

a. Statute of frauds prevents enforcement of oral contracts regarding land except when there has been partial performance or reliance

b. Seems that this is an implied in fact contract.

c. Prom estoppel in the employment context

i. Forrer v. Sears- employee for sears quits and starts farm. Sears asks him to come back for permanent employment in exchange for giving up the farm. He gives up the farm and takes a loss and sears fires him three months later

1. Bc employment at will is the prevailing doctrine unless specified otherwise sears fulfilled their side of the contract.

a. Giving up the farm was consideration, and forrer relied, but prom estop isn't used because sears fulfilled their part of the promise.

2. Hunter- the situation is different in a case with a flagger where she was never given the new employment after quitting her job. 

a. Inducing someone to quit their job is grounds for prom estop. 

3. Stearns v emery waterhouse- sears employee left his comfortable job in exchange for an oral promise for employment to age 55 at 99,000. he was demoted after two years and then fired. 

a. This promise falls under stat of frauds so prom estop can't be used.

b. You can use promis estop for reliance on employee's promise, but not on employer's bc its too easy for an employee to lie.

c. Goldstick- promissory estoppel with employment will ruin employment at will.

d. Approaches to damages

i. Goodman v. Dicker- franchisor relies on emerson's promise of awarding a franchise. Hires salesmen etc, and then the radios never come. 

1. Promissory estoppel is used bc regardless of what the terms of the written agreement were, the franchisor obviously said things that induced reliance.

a. This reliance should be recovered for, but the lost profits, or expectancy,  shouldn't be because you can't show what they would be. Otherwise they'd be recoverable as well because promissory estop is a contract.

ii. American nat'l bank- a guy signed something saying he'd received cars and promised not to attack the validity of the contract. It allowed seller to assign the rights to third party, which it did. Pl is suing, but d claims that he never got the car.

1. Estoppel in pais means you can't say that something you said earlier, wasn't really true.

2. This is an issue of fact here as to whether pl relied on the statements in the contract about the contract's validity. If they did then the d is estopped from presenting that as defense bc the promise was relied on by the bank?

iii. d'ullise - cupo - hinted at rehiring this woman, and they didn't. just because someone negligently misrepresented themselves doesn't mean its prom estop. She should've sued in tort.

iv. Fried v fisher - fisher had been in a co-lease with fried. The lease was signed over to brill and his son and fisher moved and opened a restaurant. When brill breached, fried sued fisher. 

1. It is clear that fisher relied on the promise, so there is promissory estoppel here.

v. Mahban v mgm- clause in lease allowing termination by either side if the premises were damaged. 10 weeks After a fire, mgm mailed a letter setting up new construction plans. 6 weeks later they terminated.

1. Implication that there was no termination and reliance on that were enough to prevent termination

e. Reliance on contract adjustments

i. Levine v blumenthal- lessees tell lessor that they can't afford the increase in rent that's part of the lease. Lessor agrees to hold off. Lessees skip out on last month's rent.

1. There is no promissory estoppel here because there is no consideration for the second, oral promise.

7. Illusory promises

a. Retained discretion-there needs to be some sort of commitment for their to be a contract.

b. A promise that is too indefinite for enforcement under bargain theory

i. Davis v general foods- woman offers to send recipe to general foods. They agree to look at it but say that even if they use it compensation isn't guaranteed. They use it and don't compensate. 

1. A promise that is broad and doesn't offer any consideration for the promise is not enforceable 

ii. Nat nal service stations v wolf-  gas station signs a contract that if they buy gas from wolf then they get a one cent/gallon discount.  

1. Each purchase was its own contract so it doesn't violate statute of frauds. It was at will

2. Mutuallity is not a rule in contracts. A contract that binds only one side is an acceptable contract. Once the service station made a purchase, the wholesaler was required by the contract to give the discount. 

3. No obligation to buy, but if you do, there's no obligation to sell. If you do sell, you have to give a discount.

iii. Obering v swain roach lumber- family agreed with lumber company that if the lumber company bought a tract of their land at auction, the family would buy it back and the company could keep lumber rights. Family refused to buy the land

1. Consideration and performance can be the same thing. 

2. Lumber company's purchase of the land created a binding contract.

iv. Gurfein v. werbelevsky- glass buyer who wanted his glass shipped within three months and it never came. Buyer could cancel anytime before shipment

1. If there is a period of time when the buyer would be bound, but had not yet received the glass then that is consideration and there is a contract. 

a. The time after shipment but before receipt qualified.

c. Limits on discretion

i. Wood v lucy, lady duff-gordon- pl got exclusive rights to lady's designs in exchange lady would get half of profits.

1. If it looks like a contract its going to be treated that way.

2. If action on the sales agent's part is implied clearly in the contract (ie lady's payments depended on it) then that is enough to be consideration and form a contract.

ii. Omni group v seatlle first- clarks signed earnest money agreement with omni to sell to omni on the condition that omni get a feasibility study and it comes out ok. 

1. A promise for a promise is valid consideration unless the promise is unreasonable or absurd or illusory. 

2. Omni was bound to purchase unless the feasibility report came out bad. Has to act in good faith.

iii. Lima locomotive v nat'l steel- nat'l steel promised to provide all of lima's steel needs every month. Buyer claimed it was void for lack of mutuality bc the amount could've been indefinite.

1. When a supplier is selling in the normal course of business, the normal requirements of that business will determine what a reasonable amount it every month.

iv. Feld v henry s levy- bread maker promised to sell all of its bread crumbs to feld. Seller stopped making bread crumbs bc it wasn't economical and buyer wouldn't agree to price increase. 

1. UCC requires good faith in output exclusivity contracts.

a. Seller must do everything in its capability to fulfill the contract. 

2. Where there's an escape clause built into the contract, the seller can't breach unless it will destroy his business.

v. Cornswet v amana- franchisor and franchisee had agreement for 7 years with obligation of 10 days notice of termination for any or no reason. Franchisor terminated and franchisee sues. 

1. Court holds that the 10 day clause was legal and therefore not unconscionable so it was upheld. 

 

 

Chapter 3- contract formation- Offer, acceptance, consideration. 

1. Mutual Assent

a. Contracts are decided based on the objective intent of the parties. Courts also look at the subjective intent and hear testimony on that, but mostly base decisions on objectivism

b. Objective or subjective view of contract formation, manifested intent.

i. Embry v. hargadine-mckittrick- employee asked for renewal of contract and was brushed off. Eight days after the 1 year contract expired, embry went into the president and threatened to quit if he didn't get an extention. President told him not to worry and keep working.

1. You can find a contract where one party didn't intend it if there are signals that induce promisee to believe there was a contract.

a. Contracts are based on words and actions, not intent.

ii. Kabil development v mignot- helicopter provider met with contractor for USFS and discussed details of the service kabil wanted. Kabil then used their estimates in a bid to USFS. Provider backed out, and Contractor had to pay more for services elsewhere.

1. communications and overt acts of the parties can form a contract regardless of either party's unexpressed intentions.

a. However, intentions can be relevant and should be admitted to help thejury understand the parties' actions. But manifestation controls

iii. New york trust co. v island oil- a scam case with oil. 

1. The standard for interpreting statements is what a normally constituted person would have understood them to mean when used in their actual setting.

iv. Robbins v. lynch- only disclosed or communicated intent counts. 

c. Intention

i. Mcdonald v mobil coal- employee relies on employee handbook statements regarding employee discipline. His supervisor also tells him not to worry. Company fires mcdonald because employment is at will

1. Promises in an employee handbook are binding unless there is a very clear disclaimer that says that the company can change policy at any time. 

a. Saying its not a contract is not enough.

b. Jury question as to whether a reasonable person would think it was a contract and would've relied onit.

2. The handbook bargained the rights in it for not forming a union.

a. Court wants to prevent companies luring employees with handbook statements and then not keeping their word.

ii. Kari v general motors- employee handbook made it clear that the severance plan discussed in it was just for information and details should be worked out with supervisors.

1. A clear statement and disclaimer that something is not a contract (and the fact that there's no consideration given by employee) is good enough to prevent contract forming.

iii.  Pine river v mettile- a change in a handbook constitutes an offer and employees staying on the job constitutes acceptance of that offer.

d. Invitation or offer?

i. Moulton v. Kershaw- salt wholesaler sends out a notice to potential buyers stating a price for salt  by the car load. Buyer placed order, but seller withdrew the offer.

1. A letter promoting business is not the same as an offer

a. An offer has to include details, most importantly the amount sold

b. Has to be clear how a breach would be remedied.

c. If an offer has an obvious limit, ie the entire grape harvest of an orchard, then it is an offer.

ii. Lefkowitz- an advertisement was an offer bc it was for a limited item. 

1. General rule is that advertisements are not offers. 

e. Certainty

i. Joseph martin deli v schumacher- lessee exercised option in lease to renew which stated that lessor and lessee would agree on an emount.  They didn't agree and lessee sues for specific performance at lower rent and lessor for eviction.

1. Agreement to agree is not enforceable if a material term is left out. If they had specified what they would use to measure the value it would be enforceable

a. If agreements aren't specific then courts will be imposing themselves where they don't belong. Must clearly be a contract.

b. In goods, if a course of dealing has been established, then a similar clause will be enforced.

ii. Southwest engine co. v martin- one indefinite term, even for payment will not void a contract if everything else is clear. 

f. Letters of intent

i. Empro mfg. v ball co.- Empro wanted to buy ball's assets. Signed letter of intent, that required empro shareholder approval and gave empro other escape hatches. Ball pulled out bc of promissory note conditions and empro sues.

1. A letter of intent is not a contract unless everything is laid out and agreed upon and the contract serves only to memorialize that. 

a. There were too many escape clauses in this contract for it to be binding. If the conditions were small like obtaining a lease then it would be valid.

b. Intent is objective

2. Parties have to be free to negotiate and not be bound until they objectively intend to.

a. Reliance measures can sometimes be recovered, but not here. 

ii. Billings v willby- subcontractor negotiations conducted by letter. There was a contract because all of the terms had clearly been laid out, it just needed to be formalized and signed. 

g. Misunderstanding

i. Raffles v wichelhaus- cotton speculator thouhgt he bought cotton on an oct ship called the peerless. Seller thought it was the december ship. 

1. When there is a good faith misunderstsanding between the parties the only fair ruling is that there was never a contract.

2. This is a case of what seemed to be "a meeting of the minds" but was only discovered later not to be.

ii. Flower city painting v gumina- subcontractor who thought painting meant interiors only and charged more for exteriors. Contractor fired him. 

1. There was a misunderstanding here, so have to use reasonable standard. First the court uses industry standard, but flowers was a new painter. 

a. The court views it from flowers' view and decides there's no contract. 

iii. Dickey v. hurd- buyer wanted seller's land and seller gave him until july 18. buyer said he's respond by the date. Clearly the buyer thought response was all that was needed. Seller wanted down payment by the 18th. 

1. Misunderstandings happen when there's no communication about an issue.

a.  If one party tells another that they interpret a clause a certain way, then the other party can't ignore that interpretation.

2. Offer

a. An offer has one legal consequence, it gives the offeree the power of acceptance

i. If the power is exercised, contract formed.

ii. Offeror has power over what is offered, in some way to whom it is offered, and master over what is seeking in return.

b. Knowledge and Master of the offer

i. Cobaugh v klick lewis- golf tournament player saw a sign that said he'd win a new car if he hit a hole in one. He succeeded, and car dealership wouldn't deliver bc the contest had been for a different tournament.

1. A mistake of not withdrawing an offer does not void the offer.

2. There was consideration because the offerror got advertising and the golfer didn't have to hit the ball and he did- another consideration.

3. Objectively the offer was still good and there was no way the golfer could know that it wasn't.

4. Gloverv. Jewish war vets-The offeree has to act with the intention of accepting the offer.

ii. Caldwell v. cline- a letter begins an offer from the time it is received since offers exist to be accepted, so it doesn't exist until there's power or possibility to accept.

iii. Textron v frohlich- when there's no time specified for acceptance the court will allow a jury to decide on a "reasonable time" for how long the offer is open.

iv. Allied Steel v Ford motor- ford bought a second round of equip from allied and had new clause putting responsibility for any negligence on allied. It specified that the only way of accepting was by returning the contract. But work began and an accident occurred before the contract was returned

1. Even if a method of acceptance is stated, it is not the only method of acceptance unless that is explicitly stated.

2. Beginning work on a project is acceptance by partial performance. Ford was bound, so allied was bound.

a. The terms of the new contract were known before performance began, making allied bound.

3. Panhandle pipe line v smith- the stranger the specified form of acceptance, the more explicit the language has to be 

c. Promise or act? 

i. Davis v jacoby- niece and husband promise to come take care of sick aunt and uncle and uncle promises his estate in return. Uncle kills himself but niece comes anyway and takes care of aunt.

1. Contracts are seen as bilateral whenever possible (ie two promises)

2. Communications could've indicated that the uncle sought performance or a return promise, but court errs on the side of earlier enforcement. 

3. Court looks for outward intent, and it seems that ensuring his wife's care was the goal, and  a return promise ensured that.

ii. Jordan v. dobbins- offeror's death does cancel this unilateral contract when an offer is revocable at any time, like in this case with an offer to pay someone else's debt.

d. Termination of the power of acceptance

i. Petterson v pattberg- lender offered borrower a discount on his mortgage if he paid it off early by a specific date. Borrower came on time to pay it off and lender told him that he'd already sold the rest of the mortgage to some one else and withdrew the offer.

1. A unilateral offer can be withdrawn up to the point of tender of payment, which would be performance.

a. Court disagrees, and some hold it has to be cash in the hand, and others hold you only need to announcement at the door that he is here to pay the mortgage.

3. Precontractual obligations

a. Options contracts

i. Offerree creates an obligation  in the offerror by beginning the performance of an options contract. 

1. The oferror isn't obligated to do anything but not revoke until offerree performs completley. 

2. Oferree can complete that performance and then there's a contract. 

ii. Usually someone who makes an offer can revoke it if its before acceptance (starting the act).

iii. Often there's a bargain for keeping an offer open for a period of time. This is common, but the window isn't guaranteed without consideration (dickinson). 

1. Don't have to pay the consideration, just have to recite it. 

iv. Dickinson v dodds- Seller offered land to buyer and gave him two days to decide. There was no consideration for that option to buy. Buyer learned that seller had sold during those two days and told seller he wanted to buy. 

1. Once a buyer learns that a unilateral contract has been withdrawn he can't try to force acceptance.

2. Offerror can sell the property to someone else, and original offeree cannot argue that there was really a contract because there was nothing bargained in exchange for that promise to keep the window open. Gratuitous promise. 

a. need for "reinforcements" to allow agreements to be off the table from other potential offerrees for whatever period the parties wanted.

v. Thomason v Bescher-  seller offered land for its timber in exchange for 6000. consideration for the window was 1$. Seller's then withdrew the offer.

1. Option can't be withdrawn before payment because the offeree tendered the payment (thouhg he didn't acutally pay) before the time ran out. 

2. However, without the seal, the 1$ would have to be delivered and be serious consideration. 

a. Marsh v. lott- nominal consideration is enough for an options contract as long as the terms of the actual contract are reasonable.

b. Smith v. wheeler- even mentioning that the offeree will exchange one dollar for the option, but not actually paying it is enough to keep an options contract open.

b. Firm Offers

i. James Baird  co. v gimbel bros' - linoleum subcontractor sends a litter to contractors bidding for a big job. The price is off by half. Baird uses that price, sub withdraws and baird wins contract with that low price.

1. General rule that if an offer is accepted after it is withdrawn, then it doesn't count applies here.

a. Using the sub's bid in its bid does not constitute acceptance because the contractor could've made an options contract.

b. Hand doesn't deal well with whether or not there was consideratoin. By using the sub's bid, the contractor did something it didn't have to do, and that is what the sub is trying to get him to do. Really should be reliance damage

2. Because the contractor would not have been bound at this point, the subcontractor is also not bound so no reliance damages.  Always look for both parties being bound.

ii. Drennan v Star Paving.- subcontractor submitted a bid for paving to contractor. Contractor attached his name to that part of the job and submitted the bid. Got the contract and sub withdrew his bid.

1. There is not binding bilateral contract here and no options contract. 

a. But there is reliance and the only way to avoid injustice it do bind them

b. This is promissory estoppel

2. Major difference between baird and drennan is that in baird contractor was not bound by using the bid, so the subcontractor was not bound either.  In drennan, the contractor could not go out and negotiate a better deal with someone else if it got the contract. The sub and the contractor were bound and the contractor relied on that.

iii. Ea Coronis v m gordon construction- contractor used steel subcontractor's bid and was awarded the contract. Two weeks after the award, contractor still hadn't accepted the offer and sub withdrew it.

1. Use drennan promissory estop and not 2-205. 2-205 requires a firm writing laying out the terms.  This was not the case here, but drennan facts could apply.

iv. Drennan vs. Baird- when contracts are quiet on acceptance  you get drennan. 

1. In baird, the sub tried to tailor his terms, trying to get the sub to accept in a way other than just using the bid. Contractor had to accept it afterward.

2. Drennan- when subs are silent he's trying to get the general to use that bid. He's inducing reliance. 

a.  It’s a limited subsidiary promise that the offerror won't revoke until the general has had the chance to use it within  a reasonable amount of time

b. Starts to resemble an options contract, but its not. The general is restricted as well. 

i. The general cannot use that bid to seek better deals. So its not a typical options contract. Hes not free to do what he'd like.

4. Acceptance

a. Deviant Acceptance Rule aka Mirror Image Rule; Counteroffers

i. Livingston v. evans- the common law rule- seller offered land for 1800 and the buyer counter offered. Seller responded that he can't reduce. Buyer tried to accept at 1800 but seller had sold to someone else.

1. A counter offer is a revocation of the offer. However, that revocation depends on what the buyer responds. If the buyer responds by leaving the deal open, the it is still open to that buyer.

a. This seller left the deal open with his language.

b. If he'd simply said no, the deal would've been revoked.

ii. Idaho power v westinghouse - Buyer suing seller for breach of warranty for a voltage regulator that went bust.  Seller claims that its agreement to sell limited liability. 

1. Use 2.207, not common law mirror image rule

2. Unless specifically stated, additional terms are not assumed to be necessary to close the deal. 

3. Vague terms won't be enforced

4. UCC encourages courts to step in to resolve these terms conflict.

b. Shrinkwrap licenses

i. Procd v zeidenberg- offeror had proprietary software and the license or contract was inside the box. Had to accept it for the software to install. Offeree took the information from the software to sell to companies, and claimed that because he didn't know of the terms when he bought the software, they weren't binding.

1. Shrinkwrap licenses are binding because offeree can choose not to accept and return the software. 

a. The package mentioned a license agreement inside.

b. The time of acceptance is not purchase, but installation, after he's had time to inspect it.

c. There are many things purchased where the full terms are only known later, like insurance or tickets.

ii. Hills v gateway- computer that could be returned within 30 days required arbitration. Hills didn't return it within the 30 days. 

1. There doesn't have to be notice of a binding contract on the box if buyer is notified at the time of purchase. 

2. By not returning within 30 days, buyer accepts.

c. Mailbox rule

i. Morrison v. thoelke- buyers signed a contract and sent it to the sellers, who signed it and sent it back.  While it was in the mail they called to revoke it.  

1. Contracts are formed when they are signed and put in the mailbox, not when they are received.

a. enables offerees to choose between choices of offers and be comfortable when they accept. 

i. The offeror is the master of the offer, so he can specify that acceptance is by receipt and not by sending if that's what he wants. Otherwise its assumed by sending. 

 

 

 

 

 

 

 

 

 

