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CONTRACTS

GENERAL TIPS:

Always:

C( Circumstances surrounding the dealings/transaction

A( Actors [parties] involved (identity, capacity, etc.)

P( Policy implications

Anytime something appears fishy:  fraud/uncons./bad faith( look to see if offending party has an excuse.

Courts look at contracts from an “ex ante” viewpoint (generally); i.e. at time of formation.

U.C.C.= moral sense of the  community injected into the contracting process

*always ask:  what will the court’s decision have an effect on in the future? (other similar K’s, policy implications—slippery slope, etc.)

discretion:  court interprets in SOME AREAS where terms may be vague. 

---------------------------------------------------------------------------------------------------------------------------------

SUMMARY

Policy Reasons for enforcing promise...

(1) Damage can be done if people break promises 

(2) Moral obligation to keep promises 

(3) Unjust enrichment

(4) Gives and respects autonomy

· Clearest case for enforcement is a bargain--benefit to promisor, detriment to promisee 

- weeds out gratuitous promises.

-protective of promisor (guarantees a benefit to him).

… and against enforcing a promise:

(1) Not all damage is worth redressing

(2) People can sometimes protect themselves

(3) Market may be most efficient corrector (reputation; trust; long-term relationship: RELATIONAL FEATURES)

(4) Sometimes promises broken for good reason

(5) Enforcement might discourage the making of promises

· Clearest case for non-enforcement is a mere favor

Holmesian Theory: a party has a right to break a contract and pay damages


Party based theories are those that focus 0n protecting one party in a transaction (party has willed (chosen to be bound) his commitment or protecting the reasonable reliance on the promises of others.

Standards (substance) based theories evaluate the substance of a contractual relationship to see if conforms to a standard of formation that the theory considers primary: what will maximize efficiency or what is fair and equitable to the parties.

Process based theories focus on the manner in which the parties reached their agreement.

Remedies:

1) Specific performance (UCC§2-716)-- implies a level of vigilance on the court's part (unusual)

2) Pay money (UCC§2-344)

a) Protect expectation of victim - paying the lost profit (most sought by plaintiffs) 

b) Reliance - restore victim to level of the before contract was made 

c) Restitution - pay to victim benefit as determined in dollars paid to other party (basic repayment)

[2b and 2c combination most common]

Enforcing contracts facilitates trade by promoting reliance in future promises. Private contract is a powerful tool for diffusing power in a society.

In learning the rules of contract it is essential to identify

· whether particular rules can be contracted around

· how private parties might opt for alternative provisions

Contracts operate on two levels:

l) Vast area of agreement where bargains are performed and disputes settled without resort to public agencies of

decision (courts)

2) Litigated disputes resolved by courts or their agencies and the results published in opinions

Ask yourself:

· Which promises will be enforced and why?

· When enforceable, what is the scope and content of promissory obligations?

· How will these promises be enforced? What remedies are available when a contractual promise is breached? · Which of the foregoing answers can parties contract around? What contractual language will be sufficient to produce a particular result?

HOW GOOD A JUSTIFICATION DOES A PARTY HAVE FOR ENFORCEMENT OF AGAINST? (SYMPATHETIC NARRATIVE)

To make a contract it must be done knowlingly (process) and willingly (substance) (willing, voluntary participant)

PROCESS
SUBSTANCE




Disclosure
Vulnerability (income/education)

Understanding
Relative Bargaining Power

Bargaining
Meaningful Choice


Type of Goods


Consequences


Justification

SUMMARY OF POLICY REASONS

ISSUE
PRO
CON

Consideration
(1) Evidence of Contract

(2) Deters the use of promises

(3) Encourages caution in contracting

(4) Reluctance to intervene

(a) Familiar situations

(b) Respect autonomy

(5) No increase to societal wealth if not mutually beneficial

(6) Without it, the courts would be flooded.
(1) Moral Obligation

(2) Reliance



Moral Obligation

(Consideration for past performance)
(1) Material and substantial benefit to the promisor, usually, plus subsequent promise.

(2) Courts believe that the promisor, if given the chance to bargain before the event, would have.

(3) Such benefits are the types of promises worth enforcing (encourages assisting others)

(4) Consideration model may be too.
(1) Person who received the benefit is the best person to judge the value of the benefit conferred.

(2) There may be good (beneficial) reasons for breaking a promise.

(3) Too much intervention into the contracting process threatens person’s autonomy.

(4) Hard to encourage charitable acts.

Promissory Estoppel (Reliance on a promise)
(1) Control promisor who promises recklessly and/or negligently without regard for to reliance of others (rubber check theory for promise enforcement: control behavior)

(2) Prevent resulting injustice.

(3) Want some level of reliance.  Reasonable reliance can be beneficial.

(4) Moral.

(5) Safety net to catch contracts that fall through the rigid cracks of the bargain model.
(1) Extra-legal sanctions (guilt, reputation)

(2) Social benefit?

(3) Would hamper future promise-making.

Statute of Frauds
(1) Prevent Fraud

(2) POSNER:  prevents people from lying to extract an agreement to behave in a certain way.

(3) Screens out frivolous commitments/appreciation of seriousness

(4) Quality of consent.  Cautionary function.  If you sign, got to be serious.

(5) Better organizes parties’ affairs (memory is not perfect).

(6) Avoid misunderstandings

(7) Better evidence in court.
(1) Abuse of “escape” clause (escape hatch for opportunism).

(2) Cost to contracting will increase, encourages reneging (Law and Economics School argument.

(3) Encourages deceit, rule exploitation by taking advantage of the rule outside of its purpose. (equitable argument).

(4) May exclude perfectly viable K’s not in writing.

Capacity to Contract
(1) Want a mutually beneficial exchange—parties must know what is mutually beneficial.

(2) Limit opportunism

(3) Prevent Exploitation


Unconscionability
(1) Protect people who cannot protect themselves.

(2) Some people do not read contracts (practical)

(3) No notice = no mutual assent

(4) Inequal bargaining power controls:  scarce resources, writing of contracts.  Not negotiable.  No bargaining terms favorable to one side only.

(5) Encourages both a pristine process and substance in contracting process.
(1) Prevents contracting with “higher risk” persons.

(2) May hurt those you’re trying to protect by removing the enforceability of such a contract.



Default Rules 

(vs. immutable rules)
(1) Reduce transaction costs

(2) If parties had to specify all terms, the negotiation process would be more lengthy and costly

(3) Approximate what parties would have bargained for.

(4) Consistency, predictability, and administerability. 


Bright Line Rules
(1) easy to understand 

(2) easy to apply

(3) not a lot of info gathering to enforce/apply.
(1) standards may be arbitrary & uncommon sensical.

(2) May not solve the problem

(3) Model will be stretched into weird proportions to encompass new rules, eventually having numerous exceptions and irregularities, thus ceasing to provide bright line guidance. 

Multi-factor Rules
(1) more flexibility

(2) reflects what courts actually do.

(3) Greater sense of “justice”
(1) reduce certainty in the contracting process, driving up costs and making contracting system shakier.

(2) Increases risk

(3) Increases negotiation time and cost.

OVERVIEW OF CONTRACTS

TIMELINE:


ENTRY PATHS:




REQUIREMENTS:








EXITS PATHS:



REMEDIES:





(P.E.)
(M.O.)




TEST FOR PROMISE ENFORCEABILITY

I. Is there a bargained-for exchange and consideration? R§17

A. Benefit to Promisor or Detriment to Promisee? R§71(2)

1. YES- Hamer v. Sidwav;  Fiege v.Boehme (forbearance, good faith, mutuality.

2. NO-Kirksey v. Kirksey;  Bogigian v. Bogigian(gratuitous acts, lack of performance or exchange; duress; fraud; unconscionability.

B. Sufficient Exchange? 

1. YES: Thomas v. Thomas

2. NO: In Re Greene

C. Mutuality? UCC§2-204—escape hatch for one side.

1. YES:  McMichael v. Price; Wood v. Lucy, Lady Duff Gordon; Omni Group v. Seattle Ist Nat'l Bank. 
2. NO: Rehm-Zeiher v. FG Walker Co
D. No pre-existing duty for same promise? R§73,89; UCC§2-209; 

1. YES: Angel v. Murray, 

2. NO:  Alaska Packers v. Domenico, Levine v. Blumenthal

II.  Was there a promise for past consideration, a moral obligation? (R§86) Webb v. McGowin; NO: Mills v. Wyman, Manwill v. Oyler, Harrington v. Taylor
A. Quasi Contract.

1. Defendant received a benefit.

2. Defendant appreciates or is aware of the benefit.

3. It's unjust for defendant to retain the benefit without paying for it.

B. Contract implied in fact.

1. Defendant requests that plaintiff perform work (look at conduct)

2. Plaintiff expected defendant to compensate him for those services

3. Defendant knew or should have known that the plaintiff expected compensation.

III. Does the contract violate the Statute of Frauds? R§ll0-50 (139); UCC§2-201;  
1year = Klewin v. Flagship Properties; North Shore Bottling v. Schmidt & Sons; Mason v. Anderson; 

Writing = Crabtree v. Elizabeth Arden; DF Activities v. Brown

IV. Was there reliance on the promise? (R§90) Rickem v. Scothorn, Feinberg v. Pfeiffer Co, Grouse v. Group Health Plan, Cohen v. Cowles Media

A.
Was it reasonable? Should the promisor have expected reliance?

B.
Is enforcement of the promise the only way to avoid injustice? (Look at private rememdies, extra-legal, relational)

CHECKLIST FOR CONTRACT FORMATION

I. Is a written contract necessary? (Statute of Frauds)

II. Are there any outward manifestations of mutual assent that a reasonable person could conclude that an intent to be bound was present? R§17,18. 

III. Is there an offer? (R§24; UCC§2-206)

A. Language: ambiguity or specificity. SUFFICIENTLY DEFINITE AS TO MATERIAL TERMS!

B. Context of Offer.

C. Relationship between parties, any prior dealings, history. 
D. Intent of offeror to be bound.

E. Is the offer in an advertisement or public solicitation? No offer unless the terms are clear and definite leaving nothing for discussion. 

F. Once it is received, it is valid. 

IV. Is there an acceptance? (Is there consideration?) UCC§2-206; R§50

A. Accepted according to offeror's terms? R§58. 

B. Accepted by performance? (UCC§2-206; R§§25,32,53) (exceptions: R§54(2)) 

C. Accepted by a promise of future performance? (Not valid until after offeror is notified, "releasing of the acceptance" ) R§56

D. Was acceptance implicit?  (Behavior consistent with manifestation of intent?) R§69

V. Was there proper notification of acceptance while the offer was valid?

VI. Was offer terminated or changed before acceptance?

A. Rejection or Counter-Offer (R§36,40,59,61; UCC§2-207).

1. Mirror Image?

2. UCC§2-207 
B. Lapse of Time (R§41)

C. Revocation. Hendricks v. Behee, Dickinson v. Dodds

D. Death

E. Could offer be revoked?

1.  No if it was an option contract after partial performance or agreement (R§§45, 87) 
2.  Check for Reasonable and Foreseeable Reliance (R§90. )

3. Negotiated? R§87

F. Firm Offer Rule. UCC§2-205

VII. Was the Contract Defective?

A. Misunderstanding? R§20 
B. Open Terms UCC§2-204. R§33. 

C. Defect in Bargaining Process.

1. Capacity R§12

a. Infants R§14, 

b. Mental Incompetence R§15
c. Intoxication R§16 (cf Luzy v. Zehmer)

2. Mistake R§§151-158

a. Unilateral R§153. 

b. Mutual R§152. 
3. Fraud and the Duty to Disclose. R§159-169.

4. Duress. R§174-76. 

5. Unconscionability. UCC§2-302. R§208. 

6.  Illegality.
D. Against Public Policy?. R§178. 
QUESTION 1. IS THERE CONSIDERATION?

RESTATEMENT §17-- REQUIREMENT OF A BARGAIN

(1) Except where stated in subsection (2), the formation of a contract requires a bargain in which there is a

manifestation of mutual assent to the exchange and a consideration.

(2) Whether or not there is a bargain a contract may be formed under special rules applicable to formal

contracts or under rules stated in §§82-94.

To avoid enforcing hollow bargains, courts may ask whether the parties assented to the contract in consideration of an expected benefit. The doctrine of consideration is meant to reinforce the solemnity of promises and police unjust agreements. An invitation to enter a contractual commitment must be reciprocated by the other party's real commitment per R§71. Main purpose of consideration is to distinguish bargains from gifts.

CONSIDERATION

Definition of Consideration from Restatement (Second) of Contracts § 71

(1) Performance or a return promise must be bargained for

(2)
Performance or a return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.

(3)
Performance may consist of:

(a) an act other than a promise, or

(b) a forbearance, or

(c) the creation, modification, or destruction of legal relation

(4)
The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person.

Restatement  §81 Consideration as a Motive or Inducing Cause

One promise or performance need not in itself induce the other promise or performance for it to constitute consideration. There may be inducements at work, and as long as the promise or performance merely "purports" to induce the counter-promise, it is consideration and the court will look no further.

Danger in sequential transactions (I agree today, you deliver tomorrow; "I'!1 gladly pay you Tuesday for a hamburger today" )---buyer seeks minimum price while seller seeks maximum price; want to watch for post-contractual opportunism and "buyer's regret" ). Will not condone regret litigation

A. Basic Doctrine (R§71)

1. Elements: requires a bargain, plus... a. A benefit to the promisor, OR b. A legal detriment to the promisee. (A legal detriment is doing or promising to do that which one was not previously obligated to do, or forbearing or promising to forbear from doing that which one had a legal right to do)

2. Benefit and Detriment

Consideration need not be economic loss or benefit; can be the alteration of a legal right (giving up smoking (Hamer) or agreeing to drop a lawsuit not patently without merit (Fiege)), peace-of-mind or other emotional gain

3. Policy Reasons

a. For

(1) Evidence

(2) Deters the use of promises

(3) Encourages caution in contracting

(4)  Reluctance to intervene 

(a) Familiar situations 

(b) Respect autonomy

(5) No increase to societal wealth if not mutually beneficial 

(6) Without it, the courts would be flooded

b. Against

(1) Moral obligation

(2) Reliance

4.  If you have a bargained for agreement with a benefit or detriment, your case for enforcement is airtight!

5.  Elements sometimes used to find consideration: forbearance, good faith, mutuality. Sometimes used to find no consideration: gratuitous acts; lack of any kind of performance or exchange; unconscionability; duress; lack of mutuality

6.  Mutuality of Obligation: (UCC § 2-204) Certain contracts are voidable or legally unenforceable due to factors such as the status of the person making them, improper inducements used by the promisee, or the failure to comply with a requirement in writing. A contract may still have sufficient consideration and still be unenforceable for lack of mutuality. If a party is free to perform or withdraw from the agreement at his own unrestricted pleasure (any unforseeable reason) (" escape clause" ), the promise is deemed illusory and it provides no consideration. (No mutuality in Rehm-Zeiher) (Mutuality in McMichael; Lady Duff)

·

*Efficiency demands one's BEST EFFORT. That only happens when one risks. The same reason that courts will only give preclusive value to issues necessarily decided: BEST EFFORTS (UCC§2-306(2)) is imposed by an exclusive contract unless otherwise agreed.

*Personal Satisfaction Clause: is fine as courts tend to assume that a promisee must have a reason for invoking. (R§228--would a reasonable person be pleased?) (Omni)

Why have mutuality? Discretion must be limited in some way.

7.
Sufficiency of Exchange: general rule: inadequacy of consideration, exorbitance of price, or improvidence in a contract will not, in the absence of fraud, constitute a defense.

a. "Adequate" Consideration: a fair bargain involving an equal exchange of values.

b. "Sufficient" Consideration: legally sufficient to enforce a promise, requiring only that there be some legal detriment incurred as a bargained exchange for the other party's promise.

c. "Nominal" Consideration: a gratuitous promise decorated by the form of consideration. Sufficiency requires that some bargained for exchange exists; it need not be fair; but where a large discrepancy exists, courts tend to look for fraud, duress, etc., and may refuse to enforce such a contract on the ground that no consideration existed, or nominal (in name only) consideration existed. (Court may think it a sham and not enforce)

How to distinguish between conditional gift and consideration? An aid in determining whether words in a promise are a 'gift' or indicate a request for consideration is inquiring whether the happening of the condition will be a benefit to the promisor. While a court will not inquire into the adequacy of consideration, it will verify if consideration exists. Objective Test: would a reasonable person read this as a gratuity?

8.
Pre-existing Duty: performance or promise to perform a pre-existing duty does not constitute consideration. (Fraud may be suspected otherwise).

a. (Sale of Goods) UCC §2-209: an agreement modifying a contract needs no consideration to be binding, but it must meet the test of good faith as defined in § 2-103. A mere technical consideration cannot support a modification made in bad faith (Alaska Packers)

b. R§§73; 89: performance of a legal duty owed to a promisor which is not doubtful or subject to an honest dispute is not consideration. However, if what is bargained for involves an expansion or differing from the duty, it is consideration. (Angel), (Levine)


Why party may attempt to renegotiate:

1. better deal.(performance “simultaneous” vs. “sequential”

2. opportunism-awareness of vulnerability of one of the parties after begun but before process complete.

(information-parties gather information about each other during negotiation, but during PERFORMANCE, there is a temptation to shift the boundaries back towards you.) (1 & 2 are usually considered the ‘bad faith’ by courts.)

3. unforeseen change(courts will respect the parties readjustment on this premise. (this might not have been allowed by common law, but allowed by UCC).

B. Shift from Process View to Substantive View of Consideration

1. Restatement § 79: if you have consideration per §71, you don't also need (a) benefit to promisor or detriment to promisee, (b) an equivalence in value exchanged (sufficiency), OR (c) mutuality of obligation.

2. Restatement § 81: consideration does not have to be the entire motive for the promise; promise does not have to wholly motivate performance by promisee (as long as the return promise or performance is part of what motivates the bargain, that's enough)

C. Demise of Peppercorn Theory: some formality (wax seal) was regarded as evidence of an intent to contract. No longer. In 25 of 50 states, seal has lost all legal effect, in some others, seal exists as presumptive evidence of consideration. Should nominal consideration fill this void?

D.  Remedies (Sullivan)

1. Expectation-- lost income or profit. Put offeree or promisee in a position as if contract had been

performed. Appropriate when there has been a material breach. Is there a punitive element here? YES 

2. Reliance--- recover whatever detriment offeree or promisee has suffered by reliance.

3. Restitution-- put both parties in position as if contract had never existed (remove unjust enrichment)

(most commonly granted, usually with reliance damages).

E.  Summary: What constitutes consideration

1. Conventional Doctrine--benefit to promisor or detriment to promisee. While there must be a "bargained for" exchange, this only means that the original promise must be part of a deal, rather than a gift, to be enforceable. (Hamer, c‑f Kirksey)

2. Consideration is present when one party foregoes an action it has a legal right to take (Hamer), or undertakes a responsibility that limits its freedom of action. Court will not inquire into whether a party benefited from consideration, as long as there is "legal consideration."

3. Generally, a court will look only to sufficiency of consideration (that it's not nominal), not to its adequacy--mere inadequacy will not void a contract. But in the eases of pure exchanges of money, inadequate consideration will be looked at more closely. Equity courts are more exacting in their tests of consideration and will review transactions for adequacy of consideration in ways that courts of law have usually refused to do. (Thomas; In Re Greene)

4.  R§74 Settlement of claim. If a claim proves to be invalid, forbearance to assert that claim is not consideration UNLESS (a) the claim is doubtful because of uncertainty as to the facts or the law, OR (b) the forbearing or surrendering party believes the claim or defense may be fairly determined to be valid (Fiege). (2) However, even if one does not believe in the validity of the claim, if one executes a writing to surrender it and that writing is bargained for, it is consideration

*Prevent litigation over claims

*Encourage settlement through exchange

5. Equity will not aid a volunteer. Those who volunteer services or information have no right to either payment or restitution.

Always look to relations features as an alternative to judicial enforcement (market and societal incentives and penalties)

Existence of Consideration:

Hamer v. Sidway (NY 1886)-- H, nephew of S, relies on promise of S to give him money. Detriment to promisee is sufficient in and of itself to warrant consideration. Forbearance of a legal right to do something (drink. smoke) constitutes consideration.

Apfel v. Prudential-Bache (NY 1993)--- (A sells bookkeeping program to P) An idea is sufficient consideration. Even if not novel, only if it has value to the other party at thc time of contracting. Conduct can establish value even if party contests there was no value. P could have created a clause linking compensation to performance of thc idea, its market success.

Fiege v. Boehme (MD 1956)---- (mistress-man bargain for child support over bastardy proceedings) Forbearance to sue for a lawful claim that thc party believed in 'good faith' to be well-founded, even if later proven to bc claimless, is still consideration, as there was value at thc time of contracting.

Thomas v. Thomas (UK 1842)--- (Widow's brothers-in-law grant dying wish. but makes widow pay £1 for

house) £1 is not nominal.

Angel v. Murray (RI 1974)--- Garbage collector tries to modify contract. Party encounters unanticipated difficulties and other party, not under duress or coercion, voluntarily agrees to modify contract, the new contract is enforceable. Must meet test of good faith. Restatement (Second) of Contracts  §89: a promise modifying a duty under a contract not fully performed on either side is binding (a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made..."

McMichael v. Price (OK 1936)---- (M agrees to buy all sand that P produces) Where the consideration on the one side is an offer/agreement to sell, and the other is an offer/agreement to buy, the obligation of the parties to sell and buy must be mutual, to render the contract binding on either party; or, of one of the parties, not having suffered any previous detriment, can escape future liability under the contract, that party may be said to have a "free way out" and contract lacks mutuality. There was mutuality to court, as there was an intent to enter into a contract that would be mutually binding. In dealing with exclusive rights, one should exercise great care in signing such a contract.

Wood v. Lucy, Lady Duff Gordon (NY 1917)--- (designer hires marketer, gives exclusivity, then sells herself) Promise to use reasonable efforts to effect contract is implied here. A contract for an exclusive dealership contains an implied condition that the dealer shall use his best efforts to sell the supplier's product. Without such a condition, mutuality would be lacking.

Omni Group v. Seattle 1st Nat'l Bank (Wash 1982)--- A 'personal satisfaction' clause does not render a promise illusory, even if the satisfaction required is that of the subjective (promisor) rather than what would be acceptable to a reasonable (objective) person. Usually a requirement to enforcement that the promise must have a good reason. R§228

No Consideration:

Kirksey v. Kirksey (AL 1845)--- (move here and 1 will take care of you) No detriment to party, no

consideration, no contract. Look under promissory estoppel.

Bogigian v. Bogogian (2d 1990)--- (divorced wife signs a contract forgoing a marriage settlement unwittingly) No consideration as parties did not agree that the benefit or detriment would be consideration. Dissent sees only the forms of consideration satisfied and is content. Court saw a faulty process.

Jones v. Star Credit (NY 1969)--- Excessive disparity indicates that fraudulent practices may be involved. Court felt 'knowing advantage was taken of the plaintiff.' See Williams v. Walker. Thomas p. 27 (unconscionable contract). Uses UCC § 2-302: "(I ) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made, the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result. (2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose, and effort to aid the court in making the determination."

In Re Greene (NY 1930)--- (mistress was promised mucho bucks for nominal consideration) No presence of consideration, or 'inadequate' consideration on several points. Release from illusory/imaginary claims is not valid consideration. Court worried about a fraudulent conveyance to escape creditors.

Levine v. Blumenthal (NJ 1936)---(Depression-cra Tenant and landlord agree to half of the current debt; landlord sues for rest) A subsequent agreement, to impose the obligation of a contract, must rest upon a new and independent consideration. There was already a pre-existing duty.

Alaska Packers v. Domenico (0th 1902)--- (" hold-up" by fisherman for modification of contract) Duress can be used to describe the issue of threat of nonperformance to induce modification of a contract. Agreement to deliver the same services as already agreed; no consideration, pre-existing duty. There was an absence of a plausible iustification for modification of contract (housing conditions, etc,)

Rehm-Zeiher v. FG Walker Co O--(W agrees to buy whatever Z furnishes him with) No contract as either party can refuse to deal without risk of liability.

QUESTION 2. IF NO BARGAINED FOR EXCHANGE, IS THERE CONSIDERATION IN A PROMISE THAT FOLLOWS A BENEFIT (MORAL OBLIGATION)? OR, IF NO CONSIDERATION, (A) WAS RELIANCE IMPLICIT IN ACCEPTANCE OF THE OFFER?

Generally, past considerations are not valid consideration (it is no consideration at all). This arises when the promise has been made in return for a detriment previously suffered by the promisee. When the detriment has already been suffered by the promisee before the promisor's promise or performance, there is clearly no bargained-for exchange.

Why will courts then engage in the legal fiction of creating consideration?

(1) Very strong moral obligation (material and substantial benefit, usually to promisor) plus subsequent

promise

(2) Courts believe that the promisor, if given the chance to bargain before the event, would have.

(3) Such benefits are the types of promises worth enforcing (encourages assisting others)

(4) Any contract the court thinks is beneficial is liable to be enforced under a moral obligation theory

Why not? (Look to promissory estoppel for reliance later)

(1)
Person who received the benefit is best person to judge the value of the benefit conferred.

(2)
There are reasons for breaking a promise

(3)
Too much intervention

Restatement {Second) Contracts § 86 "Promise for Benefit Received"

(1)
A promise made in recognition of a benefit previously received by the promisor from thc promisee is binding to the extent necessary to prevent injustice.

(2)
A promise is NOT binding under subsection (1):

(a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or 

(b) to thc extent that its value is disproportionate to the benefit.

When is it 'inequitable' for B to retain a benefit conferred by A on B without B's request?

(!) Did Party A confer a measurable benefit on B with expectation of compensation?

(2)
If B retained benefit after knowing that it had been conferred and A expected compensation, did A give B an opportunity to decline the benefit before it was conferred? If yes, and B did not object, taken a big step toward liability based on a theory of consent.

A quasi-contract is not a contract at all, but a legal restitution. A legal fiction created to prevent unjust enrichment.

Elements:

(1) Defendant received a benefit

(2) Appreciation or knowledge by defendant of the benefit

(3) Under circumstances that would make it unjust for the defendant to retain the benefit without paying for it. The measure for recovery under quasi-contract, or contract-implied-in-law, is the value of the benefit conferred

on defendant (defendant's gain) not the detriment incurred by plaintiff.

A contract implied in fact:

(1) Defendant requests plaintiff to perform work (established by conduct)

(2) Plaintiff expected defendant to compensate him for those services (See Bailey v. West (unwanted horse)) 

(3) Defendant knew or should have known that the plaintiff expected compensation.

Restatement (Second) of Contracts:

§86 Moral Obligation
§90 Promissory Estoppel

(1) Benefit received

              -Recognition by promisor, from promisee

              -Injustice 

(2) Limits

              -Gift? (No enforcement)

              -Value (mismatch of promise and actual benefit)
(1) Reasonable Reliance

(2) Injustice?

(3) Remedy

Moral Obligation alone is not sufficient:

Mills v. Wyman (MA 1825Y---plaintiff took care of defendant's sick son until death. No contract. No link. No link between promise and benefit.

Manwill v. Oyler (UT 1961)---plaintiff cannot recover for payments on defendant's farm. No expectation of compensation as action preceded commitment. Some courts will rearrange the events to find a contract. This one (like most) did not. 

Harrington v. Taylor (NC 1945)---(Protection of wife caused third party damage by husband) Husband promises to "take care" of plaintiff, then later refuses. No contract because courts give the promisor freedom to define the benefit conferred. establish the flexibility of the promise. Contrast with Webb.

Exception

Webb v. MeGowin (AL 1935)--- (W holds on to wood and falls to protect M) Evidentiary Test present?~-Proof of expectation to be paid.'? No. A moral obligation is sufficient consideration to support a subsequent promise to pay where promisor has received a material benefit, although there was no original duty or liability resting on the promisor....The subsequent promise to pay was an affirmance or ratification of the services rendered carrying with it the presumption that a previous request for the service was made. In contrast with Harrington above, here it is the estate of M that is contesting the validity of the contract.

QUESTION 3. IF NO CONSIDERATION, (B) WAS THE PROMISSEE’S RELIANCE A SUBSTITUTE?

PROMISSORY ESTOPPEL

(Before promissory estoppel was fully developed, one method used to enforce agreements without consideration was equitable estoppel--available only as a defense "Shield" not a sword like PE)

Policy Reasons for promissory estoppel...:

( 1 ) Control promisor who promises recklessly and/or negligently without regard for to reliance of others (rubber

check theory for promise enforcement: control behavior)

(2) Prevent resulting injustice

(3) Want some level of reliance. Reasonable reliance can be beneficial

(4) Moral

(5) Safety net to catch contracts that fall through the rigid cracks of the bargain model

... and against promissory estoppel:

(1) Extra-legal sanctions (guilt, reputation) (relational features)

(2) Social benefit?

(3) Would hamper future promise-making

when does it apply? 

(1) family (seldom)

(2) charitable nature (often)

(3) to insure (often)

(4) employment (except at-will)

(5) retirement benefits (often) (incentivizes good work, loyalty, efficient allocation of resources)

(5) preliminary negotiations (seldom)

Promissory estoppel is never guaranteed, it is just an option, with the system defaulting to prefer bargains.

[*”reasonable” and “injustice” are the discretionary terms for courts]


Damages are usually expectancy, not reliance. Why? Contracts are being enforced more than reliance interests protected.

A.  Elements of Promissory Estoppel from R§90:

1. Promise reasonably expected to induce performance of forbearance by promisee 

2. Promise does induce performance or forbearance

3. is binding IF injustice can be avoided only by enforcement

4. Remedy may be limited for reasons of justice

5. Charitable subscription, marriage settlement binding even without performance

B.  Priority for Recovery Grounds

1. Go to most restrictive standard: R§71, bargain plus benefit/detriment

2. No benefit or detriment, try and see a bargain under §71

3. If no bargain, try for promissory estoppel.

C. Defeating considerations---even if a contract exists, there may be reasons for non-enforcement:

1. Content of contract may go against public policy (illegality of contract)

2. §178, furthering public policy is what matters. If denying enforcement because of policy considerations

actually does nothing to further policy, it makes no sense to deny enforcement.

California Supreme Court:

The doctrine of equitable estoppel provides that a person may not deny the existence of a state of facts if he intentionally led another to believe a particular circumstance to be true and to rely upon such belief to his detriment. Elements:

(1) Party to be estopped must be apprised of the facts

(2) he must intend that his conduct shall be acted upon, or must so act that the party asserting estoppel has a right to

believe it was so intended

(3) the other party must be ignorant of the true state of facts

(4) he must rely upon the contract to his injury.

Precursor to Promissory Estoppel

Allegheny College v. Nat'l Chautauqua Bank of Jamestown (NY 1927). woman grants money to institution but says they'll get it at her death; she has conditions. Cardozo used consideration analysis. Makes the contract between Mrs. Johnson and college bilateral so that there is mutuality. J promised for implied promise by college. Justice Cardozo finds elements of a contract somewhere, but he does not rely on promissory estoppel, even if defending it. "When the promisee subjected itself to such a duty at the implied request of the promisor, thc result was the creation of a bilateral agreement... There was a promise on one side and on the other a return promise, made it is true by implication, but expressing an obligation that had been exacted as a condition of thc payment.

Promissory Estoppel is enforced:

Rickett v. Scothorn (NE 1898). Prove that promise caused change in behavior. Prove not only that you relied, but you did so to your detriment. Ricketts did. Grandfather promised granddaughter interest on a note "so she could quit work" (?). Estate tried to stop payments; was not allowed under promissory estoppel. Relied to detriment.

Langer v. Superior Steel Corp (PA 1932)---Retiree gets pension. There was a forbearance to plaintiff. He did not seek other employment and use his knowledge against the company. This was also the benefit to the defendant.

Feinberg v. Pfeiffer Co. (St. Louis 1959). (Woman executive given 'retirement' plan; new executives refuse enforcement). Plaintiff reasonably relied on promise to her detriment: she quit, did not pursue other work, offer was from Board of Directors. Not to enforce would be unjust, provided company would not be unduly harmed by enforcement either. Business had no argument for why! (Don't want to keep paying)

·
Why? Pensions induce better work, loyalty, or efficient allocation of resources.

Grouse v. Group Health Plan, Inc. (MN 1981) (employment offer rescinded). Regular bargain model? No, employment at will=no promise at all (lacks mutuality?). Plaintiff reasonable relied to his detriment, refused other job, quit. Remedy? = loss to income by quitting and refusing other position.

Cohen v. Cowles Media (MN 1992). Can use promissory estoppel for breach of confidentiality. Really a breach of contract.  Intent to be bound. But court said no intent. Unjust result was the reason for using PE after remand from the US S/C.

QUESTION 5. CAN THE PROMISSEE RECOVER RELIANCE INTEREST?

Remedies R§344 (Sullivan)

1. Expectation (compensatory)—lost income or profit. Put offeree or promisee in a position as if contract had been performed. Appropriate when there has been a material breach. Is there a punitive element here? YES 

2. Reliance-- recover whatever detriment offeree or promisee has suffered by reliance. 

3. Restitution put both parties in position as if contract had never existed (remove unjust enrichment) (most commonly granted, usually with reliance damages)

Sullivan v. O'Connor (Mass 1973)--nose job. Used restitution and reliance, but not expectation.

Why? Court did not believe that doctor really promised or maybe that expectation would over-compensate.

No proof of lost income.

--------------------------------------------------------------------------------------------

STATUTE OF FRAUDS (R§§l10-50) (UCC§2-201)

Some oral contracts will not be enforceable unless committed to writing.

Why?

· Prevent fraud

· POSNER: prevents people from lying to extract an agreement to behave in a certain way

· Screens out frivolous commitments/appreciation of seriousness

· Cautionary device: if I sign something it must be serious

· Better organizes parties' affairs (memory is not perfect)

· Avoid misunderstandings

· Better evidence in court

Why not?

· Abuse of" escape" clause (Escape hatch for opportunism)

· Costs to contracting will increase, encourages reneging (law and economic arg)

· Encourages deceit, rule exploitation by taking advantage of the rule outside of its purpose (equitable arg)

If something falls within the SOF, it requires a writing, and without a writing, it is unenforceable as a contract.

2 questions:

1. does the S/F apply?

2. If yes to #1 (above):

a. is it satisfied?

b. Are the exceptions? (Mason/Brown)
(some stretching goes on here). i.e. how “bright” are these bright line rules?

A. Types of Agreements within SOF

1. M

Promise in Consideration of Marriage

2. Y
Agreement cannot be performed within one Year (must be no possibility) (Klewin, North Shore, Mason)

3. L
Interest in Land

4. E
Administrator/Executor promises to pay estate debts from own funds 

5. G
Goods for sale in excess of $500.

6. S
Suretyship--promise to pay the debts of another

B. Requirements of SOF

1. Writing--agreement must be in writing, but not necessarily the full, final, complete writing/integration.

a. R§131(21: writing must reasonably identify the parties, subject matter, and essential terms (common law is very loose; can be series of letters (Elizabeth Arden; DF Activities); paper can take any form; rubber stamp or initials OK)

b. UCC§2-201:

i. Must evidence for sale of goods 

ii. Must be signed, including any authentication assigned by parties (electronic transmission) 

iii. Must specify a quantity

c.
In some cases, a partial performance will suffice in place of a writing (short term leases). Partial performance lends evidentiary weight to existence of agreement, deters fraud in same way as SOF.

2.  Signature--not by both parties, but by the party whom enforcement is charged against

3.  Oral modification, if a subsequent oral modification would result in another contract under the SOF, then its modification also falls within SOF.

C.
Even if contract is not enforceable under SOF, the promise may be under the standards of R§90 (Promissory Estoppel). Some state courts, interpreting their states' statute of frauds, allow promissory estoppel to override the SOF.

D.   Exceptions under §2-201

1. For oral contract for the sale of land (any two of the below): 

a. If partial payment has occurred 

b. If a party is in possession 

c. Party improved the land 

2. Oral contract for services

3. When a buyer accepts or receives all of part of the goods

4. When a buyer makes partial payment for the goods received

5. Between merchants, when no objection is sent within 10 days

6. When a party whom enforcement is sought admits in pleadings, testimony, or otherwise in court

E.  Noncompliance with SOF means the contract is deemed void. However, it is not illegal, and parties may follow through with it. ***The contract is unenforceable at the option of the party against whom enforcement is sought (Borchardt; Keenan)

One Year Requirement

Klewin v. Flagship Properties (CT1991)---an oral contract is not unenforceable if the performance might take longer than one year. If there is any chance that the agreement might be performed within one year, it is enforceable (outside the statute of frauds).

North Shore Bottling v. Schmidt & Sons (NY 1968)---under a contract with two contingencies of performance, if one can be performed within the one year requirement, the entire contract falls outside the SOF. Contract at hand allowed one party to cancel the agreement within one week; it could be done. Court sees party attempting to exploit the rule.

Mason v. Anderson (VT 1985)--$5000 loan to defendant, who promised to pay it back in installments. As one party to a contract had performed his duty completely within the year, the contract is enforceable.

Writing

Crabtree v. Elizabeth Arden (NY 1953)~sufficient writing put coalesced from several scraps of paper, with one being signed by Ms. Arden. Binding.

DF Activities Corp v. Brown (Tth 1988)~Domino's CEO has a fetish for a Frank Lloyd Wright chair. P wants to depose D in hopes she will admit to oral agreement. Posner says that SOF gives people protection from being hauled into court and accused; GET IT IN WRITING.

Electronic Transmission. What is email? Future points towards acceptance as a writing. For a signature, use something to identify the sender.

----------------------------------------------------------------------------------------------------------------------------------

CONTRACT FORMATION--to have an offer, there has to be an intention to be bound on the part of the offeror.

· Judicial preference for reducing the costs of contracting

· Need to identify needs, capabilities, wants, desires

· Two objectives of the bargain relationship: agreement and performance

Has a legal agreement come onto existence?

Agreements may be manifested wholly or partly by words, written or spoken, by acts, and even by a failure to act.

Meaning of those words may be interpreted differently by different parties.

Nonetheless, the heart of contract formation is the mutual assent of each party to the proposed exchange. Generally

we must ask, has sufficient agreement been achieved to justify enforcement in court?

Mutual Assent

A.
"Subjective View"-- 19th century view that a contract arose from a "meeting of the minds". There had to be conscious agreement to commit the same undertaking. Intent of parties important.

B.
"Objective View"-- Manifestation of Mutual Assent--largely dominant view. Looks only to outward manifestations of agreement or non-agreement, and determines whether a party could reasonably interpret those manifestations as signs that a contract existed. The secret and hidden intentions have nothing to do with whether a contract exists. Look at outward acts and how a reasonable person might interpret them. (Manifestation: Embry, Lucy; No: Cohen)

Embry v. Hargandine, McKittrick Dry Goods Co (MO 1907)---E walks into boss's office and says give me a contract extension or I quit. Boss replies don't worry, go back to work. Court finds a valid contract. Held: does not matter what unspoken or secretive intent was there. Ifa reasonable person could reasonably conclude that P's reliance was reasonable, the burden or proving that a contract did not occur shifts to the D. It is up to the D to explicitly explain his intention.

Lucy v. Zehmer (VA 1954)--Contracting over a few drinks. Z claims it was just a joke. Would a reasonable person see a contract? Negotiations, haggling, signatures. Yes. Written manifestation of intent over subjective "joking" intent. Contract was performed (process). Is enforcement the only way to stop injustice? No compelling reliance in this case.

Cohen v. Cowles Media Co (Minn 1990) reheard upon remand (1992)=-While promissory estoppel was the manner in which contract was enforced, in this.first trial, the standard contract method was tried. Definitely evidence of a bargain. Court says that there was no intent for contract to be binding (cf Hamer-moral obligation).

Is there an alternative mechanism that exists to enforce a contract at a lower cost to the court?

THE OFFER (R§24)

A.
Language--an offer will generally be found when there are unequivocal statements of intent to offer (1 hereby offer ... , I will give you...). Language which indicates an invitation to make an offer (I hereby invite bids .... Please quote me your price .... 1 am asking...) will not be read as an offer. Must be distinguished from statements of intent. (Southworth v. Oliver; Courteen Seed). Ambiguity is resolved against the drafter (Jenkins Towel Service v. Fidelity Trust). See UCC§2-206

Why? Offeror is master of the offer; don't want her held to musings, vague intentions, negotiations.

· Specificity of communication may be viewed as creating an offer (see Southworth)
B. Circumstances--In what context was the purported offer made? Was it between merchants, or was it in a social setting (Lucy)?  “surrounding circumstances”
C. Relationship between parties. Look at history, is there an offer based on prior dealings? (Southworth).

1. previous encounters

2. previous discussions

3. industry standards

D. To have an offer there has to an intention to be bound on part of offeror. Offer only if an intent to be bound is manifested (as judged by an objective reasonable person standard).

E. Advertisements. Generally, advertisements are merely invitations to make an offer, not an offer by itself. However, if the terms are so    clear and definite that there is nothing left open for discussion or negotiation, there may be an offer. (Lonergan; Lefkowitz). Advertisements are not allowed to be deceitful through use of small-type (form of misrepresentation)

-Public solicitation--look to language (see I above). (Jenkins Towel Service)

-Auctions: In the absence of an agreement to the contrary, an advertisement that described property will be sold to the highest bidder at a stated time and place is not an offer, even though the power to withdraw the goods is not expressly reserved. (See UCC§2-328(3) and R§28(1)(a))

F.   An offer is valid when it is received

Lonergan v. Scolnick (CA 1954)---S placed ad in paper for land he was selling. L responded, traveled to inspect land. S sold to another. Court: no contract. The ad was just an invitation: letter was a form letter (stated so in letter). "I expect to have a buyer soon...", L should know he is not the only interested party from outward signs. NO OFFER

Lelkowitz v. Great Minneapolis Surplus Store (Minn 1957)--First come first served advertisement. G has a rule that they only sell to women, but did not advertise. Court worried about such behavior, would put consumers at risk. So sorry, today's rule is X. And while extra-legal forces might work (I refuse to ever buy from them), such behavior docs not have an effect in one shot deals. OFFER

Southworth v. Oliver (Oregon 1978)---O approached S, his neighbor, about selling a parcel of his land and a fight to

X. Written letters/notes between them never mention that negotiations are still ongoing. OFFER

The seller should be aware of how his actions will be interpreted and act accordingly (how hard to say: but nothing is firm yet, still negotiating)? Seller is least cost avoider here as buyer has no knowledge of any other parties. Seller must be SPECIFIC; keep reminding buyer at each stage.

ACCEPTANCE (UCC§2-206; R§50)

A.
Power. Offeror is master of the offer. Can revoke the offer at anytime prior to acceptance unless specifically made irrevocable at time of offer. Can set any conditions he wants for terms and acceptance. Ambiguity in offer gives offeree more power, flexibility (see UCC§2-206 comment 1)

B.  Who?

1. Intended party is the only person allowed to accept the offer unless, 

2. the offer is unilateral, usually accepted by performance.

a. Beginning performance makes the offer irrevocable but does not constitute acceptance; does not obligate the offeree.

b. Starting to perform under an offer to enter into a bilateral contract is acceptance and creates a

contract.

UCC § 2-206 "Offer and Acceptance in Formation of Contract".  (ACCOMMODATION)

(1) Unless otherwise unambiguously indicated by thc language or circumstances,

(a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any

medium reasonable in the circumstances;

(b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship of by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute acceptance if the seller reasonably notifies buyer that thc shipment is offered only as an accommodation to the buyer. (SEE CORINTHIAN PHARMACEUTICAL)

(2)  When: the beginning of a requested performance is a reasonable mode of acceptance, an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.

A promise to perform is not acceptance until offeror is notified of offeree's acceptance (as opposed to an act or acceptance). This avoids problems of when acceptance took place to see if a revocation was proper. (See Hendricks)

Restatements

§24 Offer defined. Manifestation of willingness to enter bargain, so made as to justify another in understanding that his assent to that bargain is invited and will conclude it. (Act of acceptance on other)

§26 Preliminary Negotiations. Not an offer if other person knows or has reason to know that offeror does

not intend to conclude a bargain until he makes a further manifestation of assent.

§27
Just because parties manifest intent to memorialize in writing does not necessarily mean a bargain is not concluded.

§32 In case of doubt, an offer is interpreted as inviting the offeree to accept either by promising to perform

what the offer requests or by rendering the performance, as the offeree chooses.

§34 terms may be reasonably certain even if some to be determined in the future. Part performance may

remove uncertainty.

C. How? (Method of Acceptance) When? The base line: anything that conveys is good.

1.
"Any reasonable means"--traditional rule: offeree could accept in method specified or implied by the offeror. NOW, if it is most reasonable to read as an acceptance, it is. Even a minimum of acceptance, grunt, OK, is an acceptance.

· For non-performance, notification is required (Hendricks)

a. UCC §2-206. Acceptance may take place by any reasonable means under the circumstances. Unless the offeror explicitly demands a certain medium, it's up to the offeree, where any ambiguity will be resolved in favor of the offeree.

b. Performance (No longer any difference, no use of uni(bi)lateral contracts)

Where acceptance by performance is acceptable, the beginning of performance makes the offer irrevocable for a reasonable period of time (never more than three Months)(Evertite, Carlill, Industrial America)

i. Restatement §51--Effect of Part Performance without knowledge of the Offer 

Unless the offeror manifests a contrary intention, an offerce who learns of an offer after he has rendered part of the performance requested by the offer may accept by completing the requested performance.

ii. Restatement §53---Performance as Acceptance—manifest intent

1)  An offer can be accepted by the rendering of a performance only if thc offer invites such an acceptance

2) Except as stated in §69 (silence), thc rendering of a performance does NOT constitute an acceptance IF within a reasonable time the offeree exercises reasonable diligence to notify the offeror of non-acceptance

iii. Restatement §54 ,, Performance as Acceptance----Notification

1)  Where an offer invites an offeree to accept by rendering a performance, no notification is necessary to make such an acceptance effective unless the offer requests such a notification.

2) If an offeree who accepts by rendering performance has reason to know that the offeror has no adequate means of learning of the performance with reasonable promptness and certainty, the contractual duty of the offeror is discharged unless

(a) the offeree exercises reasonable diligence to notify the offeror of acceptance, OR 

(b) the offeror learns of the performance within a reasonable time, OR 

(c) the offer indicates that notification of acceptance is not required.

§25 Option Contracts. An option contract is a promise which meets the requirements for the formation of a contract and limits the promisor's power to revoke an offer.

iv. Restatement §45 Option Contract Created by part performance:

1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.

2) The offeror's duty of performance under any option contract so created is conditional on completion of tender of the invited performance in accordance with the terms of the offer.

( “reasonable time to finish”

Restatement §62 Effect of Performance by Offeree Where Offer Invites Either Performance or Promise

(1) Such an acceptance operates as a promise to render complete performance.

LaSalle Nat'l Bank v. Vega (III 19gg)---As contract stated that acceptance was dependent on the trustee's signature, and there was no signature, no contract. Offeror can set the terms by which acceptance is satisfied (master of the offer). NO ACCEPTANCE

Hendricks v. Behee (MO 1990)---revocation of offer must be communicated to the offeree, or his agent, prior to acceptance. Court: notice to offeror is required here. Notice avoids confusion. No contract until acceptance of offer is communicated to offeror! An uncommunicated intent is not acceptance. NO ACCEPTANCE

Ever-Tite Roofing v. Green (LA 1955)---Green makes offer on E's standard contract stating E can accept by writing G or beginning performance. The wait was understood to be a credit check. Was it reasonable under R§417? How difficult was a phone call? No revocation until E showed up at G's house.

Court: acceptance by performance. When did performance begin? In loading the truck. ACCEPTANCE BY PERFORMANCE

Corinthian Pharmaceutical Systems v. Lederle Labs {Indiana 1989)---L circulates price list.  Due to

lawsuit<, raises price. C secretly is informed of price increase and quickly submits an order for 1000 the day before price increase. L ships 50 (non-conformance) and complies with UCC§2-206(1)(b). C is an evil opportunist. Circulation of prices is iust a solicitation, not an offer inviting acceptance. NO ACCEPTANCE

Carlill v, Carbolic Smoke Ball (UK 1893)----Advertisement: use the ball and get the flu we'll give you £100. C used in accordance with the ad, reasonably too, and sues for the money when CSB says it never made an offer (advertisement). Acceptance by performance. Method of acceptance: use as directed. Money was in the bank (said ad. reasonable reliance: not just puffery; a promise).

[Glover v. Jewish War Veterans of the US (DC 1949)---J offered a reward for assistance leading to arrest of a third party. G did not know of reward until after assisting police (they showed up at her door). G now want< the money. Private Reward: G must know of offer for it to be valid {hack to consideration, it must

be one of the motivating factors) (##~). Might he enforceable under R§86, moral obligation theory, See Webb v. McGowin].

Industrial America v. Fulton Industries (DE 1971)----Merger and acquisition broker instigated deal by responding to F's advertisement. I is eventually cut out of deal. Sufficient evidence of acceptance: P was aware of offer {does not have to induce action: hard to prove) and his behavior was consistent with being aware. Once you begin performance, you have a reasonable period of time without the opportunity for offeror to revoke R§45. Don't start if you're not going to finish.

D.  WHEN SENT--MAILBOX RULE (DER1VED FROM ADAMS V. LINDSELL)

·
ACCEPTANCE IS EFFECTIVE AS SOON AS IT IS MAILED OR OTHERWISE OUT OF THE CONTROL OF THE OFFEREE.

(DEFAULT RULE) Restatement §63 Time When Acceptance Takes Effect

Unless the offer provides otherwise,

1. an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree's possession (ONCE IT'S OUT OF OFFEREE" S CONTROL). without regard to whether it ever reaches the offeror; BUT

2. an acceptance under the option contract is not operative until received by the offer.

·
Adams v. Lindsell (UK 1818)---Mailbox rule.

Why? Fair to offeree. Offeror more likely to know if acceptance is lost in the mail. Odds are high that offeree will begin reliance as soon as acceptance is mailed as he stands to lose more.

· Rejection (§42): is only effective upon receipt!, and denies power of acceptance later, unless another offer is extended (see §38)

· Exercise of Option-contract: not applicable

Implicit Acceptance: Russel v. Texaco. Behavior that is consistent with a manifestation of assent.

E.   Silence?

i. Silence is generally not acceptable. Cannot compel the offeree to speak at peril of being bound.

ii. When silence CAN count as acceptance:

Restatement §69.

(1) Silence is acceptance only in the following cases:

(a) Receipt and use of benefits with reason to know they were offered through expectation of compensation

(b) Separate agreement or offeree gives reason to know that silence means acceptance

(c) Custom, history of prior dealings

(2) An offeree who does any act inconsistent with the offeror's ownership of offered property, is bound in accordance with the offered terms unless they are manifestly unreasonable. But if the act is wrongful as against the offeror, it is an acceptance only if ratified by him.

Russell v. Texaco (9th 1956)---R revokes T's license in a written lease unless T continues its presence, which is evidence of acceptance of a new contract. T stays for less than a month over the old contract. then claims no acceptance. Court: Silence is irrelevant; actions loud and powerful. Behavior is manifestation of contract. §69{2} ACCEPTANCE

Ammons v. Wilson & Co (Miss 1936)---P and D has a sales contract for shortening. Custom and practices of long term relationship is impomt: will get you to the jury. Look to history, recurring behavior, to see if silence was consent. General refusal of courts to regard silence, standing alone, as constituting acceptance. EVIDENCE OF ACCEPTANCE

Smith-Scharff Paper Co v. PN Hirsch & Co Stores (Missouri 1988}---P and D has a history where P had stocked D's logo bags and D appreciated the no time lag. Once in the past, D bought P's inventory completely. D is going out of business (merger}. P wants D to buy its stock of logo bags. Court infers a course of dealing (HISTORY-R§69( I )(c)) based on one episode over 20 years ago. "You did it before. you must do it again". PRIOR DEALINGS=ACCEPTANCE

What ex ante effect? Requiring more attention to liquidation, raises costs of relaxing contractual elements in a course of dealing for fear of it being interpreted as a "custom" to be relied on; ONLY AN ACCOMMODATION UCC§2-206(1)(b). Not implicit acceptance, need specific language.

Harris v. Time (Cal 1987}-----open envelope and receive free watch offer. Offer: yes. Consideration: Time wants H to open envelope. Acceptance: yes, performance. All technical requirements of an offer are met, court refuses enforcement: the law disregards trifles!

Question: Electronic Data Interchange (EDI): what will be a writing, a signature, mailbox rule. R§§64-65, Acceptance by Telephone or Teletype; Reasonableness of Medium of Acceptance.
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TERMINATION OF OFFERS

Four ways to terminate an offer

(1) Rejection or counter-offer by offeree

(2) Lapse of time

(3) Revocation by offeree

(4) Death of incapacity of either party

R§36(1). §36(2) states that non-compliance also with any terms or conditions terminates an offer.

A.
Rejection or Counter Offer by offeree is only effective when received by offeror. While in transit, a rejection is considered a counter-offer until received by offeror. R§40
· Counter-Offers and relaxing of common law( Mirror Image Rule

1. Mirror Image: if an acceptance states terms of contract, it must repeat them without departing from them or adding to them. Do not have to repeat, YES is enough. If offeree offers new terms, it is a counter offer--reiection of first offer. Must differentiate between "mere requests" and a change of terms. Terms like "offer" and "acceptance" are not dispositive.

2. UCC§2-207 Additional Terms in Acceptance or Confirmation

(1) A definite and seasonable expression of acceptance (oral) or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional terms.

(2) The additional terms are to be construed as proposals for addition to the contract. Between

merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; OR

(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such a case, the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any' other provisions of this Act.

§2-207
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2.  Non-identical


3.  Conduct that recognizes

Agreement
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agreement
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B. Restatements

§59 Purported Acceptance Which Adds Qualifications

A reply to an offer which purports to accept it but is conditional on the offeror's assent to terms

additional to or different from those offered is not an acceptance but is a counter offer.

§60 If an offer prescribes a manner, time or place of acceptance, it must be complied with. But if it

only offers suggestions, other methods are not precluded.

§61 Acceptance Which Requests Change of Terms
An acceptance which requests a change or addition to the terms of the offer is not thereby invalidated

unless the acceptance is made to depend on an assent to the changed or added terms.

C.
IF the parties are non-merchants under UCC§2-207, the additional terms are merely proposals, and, unless-accepted by the offeror, disappear and are not part of the contract

D.   BATTLE OF THE FORMS (see Pevar)

1. Last Shot Rule: Traditionally, if the acknowledgment of an order contains different terms, it was a counter-offer; if goods are shipped, and offeror accepts them, there has been a contract ruled by the terms of the acknowledgment (counter-offer) because recipient has accepted by taking goods. Thus, party "firing last shot" with a standard form would rule.

2. UCC§2-207(3) rejects Last Shot Rule. if you can't find a contract under (1) because the writings are too different, but conduct (accepting goods)) equals a contract, the contract will be bound NOT by the last form, but by the terms on which the writings agree, with any gaps filled by provisions of the UCC.  

3. Once performance has begun on a contract, the contract will consist of those terms on which the writings agree, supplemented by default provisions of the UCC.

Why? Companies use these preprinted forms, which are rarely identical and often unread. UCC will invoke §314 (implied warranty of merchantability) § 315 (implied warranty of fitness).

B.
Revocation: effective upon receipt manifested by an intention not to enter into the proposed contract. R§42. (Pevar; UCC§2-207)

Leonard Pevar Co v. Evans Products Co (DE 1981)---Contract for sale of goods, so governed by UCC. A seller and buyer can enter into a contract in three ways: oral, written, conduct. Look to conduct if there is unclear or contradictory language or discrepancies. Resolve by only considering material ones (2)(a). If there are material discrepancies, the terms are not included. UCC gap filling provisions are used.  In this case §2-314 (warranty) is used.

Hendricks v. Behee (MO 1990)---revocation of offer must be communicated to the offeree, or his agent, prior to acceptance. Court: notice to offeror is required here. Notice avoids confusion. No contract until acceptance of offer is communicated to offeror! An uncommunicated intent is not acceptance.

Dickinson v. Dodds (UK 1876)---An offeror has the ability to withdraw the offer anytime up to acceptance.

Court: no need of direct notification, awareness of offeree is enough. See R§46 for modem interpretation.

IRREVOCABLE OFFER

A. Option Contracts--consideration given to keep offer open

1.
Only if negotiated. R§87

2.
Partial Performance (R§45): When acceptance may be by performance, when a party begins performance, the offeror is forbidden from revoking the offer unless an unreasonable amount of time has transpired with no completion. (Marchiondo)

Humble Oil v. Westside Investment (TX 1968)--Contract gives H an exclusive, option contract to purchase a parcel of land owned by W by a certain date. Until that date is reached, H has the option to complete the contract or negotiate the final terms of the contract. Option Contract under R§87. If you want an exclusive offer, BUY IT.

Peterson v. Partberg (NY 1928)--(old view) when acceptance is performance, only complete performance

constitutes acceptance. Therefore, offeror can withdraw the offer at any time up until complete performance.

Marchiondo v. Scheck (NM 1967)--(modem view) Once performance begins, an option contract is created

giving offerce a reasonable time to complete performance. R§45,90

· Marine Corps Marathon Hypothetical

B. Reasonable and Foreseeable Reliance

James Baird v. Gimbel Bros (2d 1933)---B withdrew an offer before contractor's bid was accepted. L. Hand: must pay to keep an option open, there must be consideration. Hand straggles to find no reliance argument. Must be a bargain, consideration to make an offer irrevocable.

Drennan v. Star Paving (CA 1958)-=-SP withdrew offer after contractor's bid was accepted, claiming mistake in calculation. Traynor: irrevocable offer. Implies a promise (§90 reliance model). Submission of bid binds sub. to gert.con. As D relied, there was an implied promise to keep offer open. It is customary for Dr to rely on bids. SP could always have added a clause: this offer is revocable.

Electrical Construction v .Maeda Pacific (9th 1985)~Guarn. Court sees bargain, ECM only submits bid after

promise that ifECM is the IowesL MP will pick them. A simple bargain for exchange.

Which is better default rule, Baird or Drennan? Who is better able to avoid the mistake? The default rule should minimize transaction costs, should be what parties would normally agree to. Baird would require general contractors to pay a fee (consideration) for every bid. Drennan, reliance makes it irrevocable.

C.  Firm Offer Rule (UCC §2-20S). An offer to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no even is that time to exceed 3 months. Any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.

(trust as goal)

DEFECTIVE FORMULATION

Factors:

(1)
Mistake

(2)
Lack of Knowledge

(3)
Haste

A.  Misunderstanding

R§20 Effect of misunderstanding. No mutual assent if each party attach materially different meanings to their manifestations AND (1) neither has reason to know of the meaning of the other, OR (2) both knew or had reason to know of other's meaning...

Raffles v. Wiehelhaus (UK 1864)--two ships named peerless unknown to either party. No contract, ship name was an ambiguous term preventing contract formation as each party had different idea of the ship, no meeting of the minds. Buyer would never have agreed to the open-ended term of ANY ship named Peerless. (1) ambiguous term (2) each party different meaning (3) neither knows or should know of meaning attached by other.

Konic International v. Spokane Computer Services (Idaho 1985)---electric surge protector. Both equally mistaken.. Which pant should have known? Who is least cost avoider? No contract for failure of meeting of the minds. §20

B. Indefinite Agreements or Open Terms... aggressive use of UCC §2-204.

(l) A contract for sale of goods may be made in any manner sufficient to show agreement.

(2) An agreement constituting a contract may be found even though the moment of its making is undetermined. 

(3) Even though terms are missing, if the parties intended to make a contract and there is a reasonably certain

basis for giving an appropriate remedy, a contract for sale does not fail for indefiniteness.

Restatement §33 Certainty

Terms must be reasonable certain--provide a basis for determining the existence of a breach and for a remedy.

Varney v. Ditmars (NY 1916)---employee was told he would be given a fair share of the profits by D. After injury, V sues for fair share of profits. Court refuses to define what a fair share of profits is, too vague. Cardozo dissents: look at proof (history, intent. Lady Duff) to embellish underlying agreement.

C. Incomplete and Deferred Agreement: Continuum toward certainty!

MGM Scheider (NY 1976)---studio sues actor for failing to appear in TV series per contract. D claims that date of his requirement v. was missing. If the contract can be rendered certain and complete, the court will do so by following the reference to something certain. COMPLETE Lefkowitz v. Great Minneapolis Supply Store.

Martin Deli v. Schumaeher (NY 198 i)--the contract omitted the future rent to agreed upon later. How hard to put some default mechanism, current keyed to inflation, or interest rate, or fair market price.'? Too indefinite for enforcement. Agreement to agree is not enforceable. INCOMPLETE

Oglebay Norton v. Armco (Ohio 1990)---iron ore contract. Contract had two back-ups in case of inability to negotiate a contract price of iron ore. Court, as intent to contract evident, seeing 30 year friendly history, appoints a 3d party mediator who sets a price. ADR--altemative dispute resolution. COMPLETE

Empro Manufacturing v. Bali-Co Manufacturing (7th 1989)--After parties sign a letter of intent to negotiate the purchase of assets of Bali-Co, B sought other offers. Too many items left open in agreement for court to feel that there was a manifest intent on both parties to be bound by the negotiations. INCOMPLETE

D. Remedies where Agreement Incomplete or Indefinite

· The contract will fail if the court is unable to determine whether there has been a breach or find a reasonable certain basis for giving an appropriate remedy.

Hoffman v. Red Owl Stores (Wis 1965)---franchise. Hoffman jumps through all of Red's hoops. H scouts out a location, does the research. Then R steps in. Very rare in arms length negotiations. Court might have felt R promises were risky, or deceitful. H granted reliance damages but not expectation. Used promissory estoppel. 

DEFECTS IN THE BARGAINING PROCESS

I.  CAPACITY TO CONTRACT
Persons are generally assumed to have the capacity to contract, which is the legal power to form contracts.

Restatement § 12(1)--no one can be bound by a contract who does not have legal capacity to incur at least voidable duties. §12(2)--Those without legal capacity: (a) under guardianship (b) infant (c) mentally ill or defective (d) intoxicated·

A.  INFANTS (R§ 14)
Minors, persons under the age of majority, immature in both mind and experience, lack full capacity to contract, in general, a minor is only bound by those contracts for the necessities of life (food, shelter, clothing, etc.) or for certain statutory exceptions. All other contracts are voidable at the option of the minor.

Policy argument in favor of rule: minors must be protected from adults who would take advantage of them.  Disaffirmance guarantees that aim.

Policy arguments against:

(1) some minors are mature--not enough to warrant lifting the common law right of disaffirmance

(legislature's duty);

(2) adults will never contract with minors for goods/services they might need---existence of necessary

exception; even if necessaries are involved, recovery is limited to unjust enrichment;

(3) adults may be deceived by minor in believing the person to of majority--duty of adult to engage in

reasonable efforts to ascertain and verify age.

EXCEPTIONS:

1. Ratification

2. *Necessaries

3. Unjust enrichment

4. *Fraud

Bowling v. Sperry, (App. Ct. Ind, 1962,)--a minor of 16, purchased an automobile from D. After P discovered that the car was damaged an required care, he returned the car and disaffirmed the contract. Held: Car is not so vital to P to constitute a necessary; contract may be voided at minor's whim.

Bobby Floars Toyota v. Smith, (N.C.App 1980)-‑After minor purchased auto, he continued to make I I monthly payments past his 18th birthday. Held: while no hard and fast rule exists for determining the exact period or time in which a minor must ratify a contract upon reaching the age of majority, court believed that ten months was an adequate amount of time considering the circumstances.

B.  MENTAL INCOMPETENCE (R§ 15)
Restatement §15:

(1)
A person incurs only voidable contract duties by entering into a transaction if by reason of mental illness or defect

(a) he is unable to understand in a reasonable manner the nature and consequences of the transaction; OR 

(b) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.

(2)
Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under subsection (1) terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust. In such a case, a court may grant relief as justice requires.

... comment b: is the transaction one that a reasonably competent person might have made?

Policy argument for: protect the incompetent from exploitation

Policy reasons against:

(1) infirmities are subtle and degree of infirmity hard to quantify; drain on judicial resources; increase in

litigation

(2) false claims of incompetence

(3) a more liberal rule would destabilize contracting process completely (Kovacic: making too many

escape hatches undermines the predictability and stability of the contracting process).

Inadequacy of price alone cannot be a ground for setting aside a contract or affording relief against it…there

must be something more, i.e., belief in suppression of truth in process, suggestion of falsehood, abuse of
confidence, violation of some duty (fiduciary, familial), exercise of undue influence, or taking of undue

advantage of person with the aim of rendering the person susceptible to the "cunning and artful" (p.443).

· A person seeking to avoid the contract has the burden of proof.

Presumption is of COMPETENCE.

Standard of evidence:  CLEAR AND CONVINCING

· If the contract is still executory (not performed) the remedy is usually rescission.

Heights Realty v. Phillips, (N.M.,1988) Real estate transaction where D (agent) sold the property) of P and is seeking payment of commission. Presumption of competence overridden by evidence of some of the following: (1) physical condition (2) adequacy of consideration (3) was transaction improvident? (4) relation of trust and confidence between the parities (5) weakness of the mind as judged by other acts within a reasonable time before and after the act in question. This court demanded and found more than a preponderance of the evidence, clear and convincing. This reflects a basic skepticism concerning claims of incompetence by or against any party.

C. INTOXICATION (R§16)

Restatement . §16

A person incurs only voidable contractual duties by entering into a transaction if the other party has reason to know that by reason of intoxication

(a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, OR

(b) he is unable to act in a reasonable manner in relation to the transaction.

Persons who voluntarily drink or take drugs to the point where they lose "awareness" are usually only permitted to avoid the contract if the other party knew or had reason to know of the person's impairment. Persons who are involuntarily drugged or are taking medication under the advice of a physician or like authority are usually treated as if they were mentally incompetent.

Compare to Lucy v. Zehmer above (contract with genes amounts of alcohol during negotiation phase valid for other reasons, but quantity of drink did not make the contract voidable (" high as a pine" ) as there was evidence of reasonableness in transaction behavior.

II. DEFECTS IN THE BARGAINING PROCESS

in the bargain model, there is an assumption that the parties have roughly equal (1) intelligence, (2) information, and (3) economic resources and that one party has not abused any superiority in bargaining power or ability. Once these traditional conditions have been met, courts are loath to inquire into the adequacy ora contract or to determine what a "fair bargain" is.

Acts or omissions by one party that disrupts the bargaining process are:

(1)
Mistake (unilateral and mutual) (R§§151-158)

(2)
Fraud (actual and constructive) (R§162)

(3)
Misrepresentation (R§§162-164)

(4)
Undue Influence (R§177)

(5)
Duress (R§§175-176)

(6)
Bad Faith (R§175)

(7)
Unconscionability (R§, UCC§2-302)

A.
UNILATERAL (§153) AND MUTUAL (§152) MISTAKE
Failure of the parties to possess sufficient or accurate information about a basic assumption on which the contract was made undermines confidence that the bargaining process will produce an equitable outcome.

Mistake, or errors in transmission.

(a) Offer is garbled. If offeror specifies a means of communication and the offer is garbled, as offeror chose

the medium, he is bound to the garbled offer. Acceptance of garbled offer will result in a contract.

(b) Acceptance is garbled.

·
Generally, a mistake or error in judgment is refused relief (" Buyer's regret") while a clerical or mathematical error is granted relief.

A mistake is a belief that is not in accord with the facts (R§ 151).

Restatement § 152--Where a mistake of both parties makes a contract voidable

(1)
Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the mistake under the rule stated in § 154.

(2)
In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.

Restatement § 153

Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in § 154, AND

(a) the effect of the mistake is such that enforcement of the contract would be unconscionable, OR 

(b) the other party had reason to know of the mistake or his fault caused the mistake

Restatement § 154

A party bears the risk of a mistake when

(a) the risk is allocated to him by agreement of the parties, OR

(b) he is aware, at the time the contract is made, that he has only limited knowledge with respect to

the facts to which the mistake relates but treats his limited knowledge as sufficient, OR

(c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances

to do so.

Summary of Restatement Position:

(1) Mistake must relate to the facts that exist at the time the contract is made. 

(2) Mistake is a basic assumption 

(3) Mistake has a material effect

(4) Party does not bear the risk of the mistake 

(a) no allocation by agreement 

(b) no allocation by court

(c) party is not aware of limited knowledge or is aware but does not treat that knowledge as sufficient

(i.e. common meaning of assumption of risk)


-Then the contract is voidable by the party harmed by the mistake (mutual mistake). The contract is voidable by the person who made the mistake (unilateral mistake) if

(5) the contract "as is" is unconscionable or

(6) if enforced or the other party knew or had reason to know of the mistake's existence (" opportunism").

While the “meeting” of the minds" element is now rejected as required in contract formation, it is required in the event of a mistake as to the terms of the contract. If there is great ambiguity in the contract, and neither party had an understanding of the agreement that matched the understanding of the other party, the common rule is that no contract was ever formed; contract is rescinded. (R§§33-34)

However, if one party to the contract realizes that the other party misunderstands the terms of the agreement, the party that is aware of the misunderstanding must attempt to clear up the mistake as soon as possible. By failing to clear up the misunderstanding, a party subjects himself to the contract on terms that the other party believes. (R §154).

If the circumstances surrounding a contract should put a reasonable person on notice that a mistake may have been committed (circumstances arousing the suspicions of the fair-minded offeree), then the offeree will not be permitted to snap up an offer that is too good to be true: no meeting of the minds.

Boise Junior College District v. Matters Construction, (Idaho, 1969).‑Contractor submitted a bid with a clerical mistake. In order to receive rescission of contract on equitable grounds resulting from a unilateral mistake, a party must show (I) material mistake (2) contract is currently unconscionable (3) no violation of positive legal duty or culpable negligence (4) no prejudice to other party (5) prompt notice of error is given. Clerical mistakes occur in business even with cautious and reasonable conduct. NOTE: generally, relief is refused for errors in judgment (i.e. not reading the document) but allowed for clerical or mathematical mistakes.

Four Million Labels, ‑Business commits an error in filling out form requesting four million labels (previous orders never exceeded 4000). Court allowed rescission of contract. Why? (1) Clerical mistakes happen (2) Previous history (3) "obvious", principle of" You should have known" (4) Label provider is least cost avoider.

[Beachcomber Coins v. Boskett, NJ App.Ct 1979, p. 454 P, a retail coin dealer, bought a coin allegedly worth $500 at the time of transaction from D, a part-time dealer. Coin was a fake. Held. While both parties believed coin to be genuine, thc court found that the P, as a professional, should have known better in this situation; the possibility ora coin being counterfeit is not an unreasonable possibility.]

Lenawee County Board of Health v. Messerly, (Michigan, 1982)-Both parties believed a septic tank to exist on a sale of a parcel of land. Later it is discovered that there is no tank; health regulations required a sewage system. Held: Court recognized that any decision will result in harm to one of the parties; since contract contained an "as is" clause, a reasonable buyer would be put on notice that he was assuming the risk of such an occurrence; buyer with an awareness of"as is" clause has the responsibility to investigate the property; buyer is least cost avoider. 

Sherwood v. Walker Seller of barren cow seeks to rescind contract after cow is found to be pregnant. Allowed. Unknown Oil deposits and more, p. 466 Lesson to be learned: "Is there anything else I should know about the

parcel/product?"

Ayer v. Western Union Telegraph, (Maine,1887)- P telegraphed offer to offeree, but D makes an error in the transmission, changing the price. Offeree accepted at mistaken (lower) price. Held.' given that the offeror chose the means of the transmission, he must bear the cost of the error and sell goods to offeree at price in transmission. However. Western Union is the ultimate responsible party and must reimburse offeror for the difference.

B. FRAUD AND THE DUTY TO DISCLOSE (R§159-169)
In general, a party cannot seek to avoid a contract based on misrepresentation or fraud unless he reasonably relied upon it to the extent that it contributed significantly to his decision to enter into the contract.

Fraud is evidenced by:

(1) false statement of fact, misrepresentation

(2) material fact

(3) knowing, or should have known, that statement was false

(4) party was induced to agree; reasonable reliance.

Courts don't want parties taking advantage of another. A party cannot disclose everything, too all-encompassing a rule. Cannot affirmatively lie. But misrepresentation? Non-disclosure? Duty to disclose if affects health, safety, lives, property. (Hill v. Jones; Vokes v. Arthur Murray)

A party is not affirmatively required to disclose information. However, certain circumstances may arise where a court may see that such a duty is created by another party's actions (i.e. questions) (Hill v. Jones).

An affirmative duty to reveal information exists:

(1) determine the existence of fraud when the party has to disclose information:

(a)
Party misstates a fact (vs. Opinion); falsehood. (Misstatement of fact=X says we are the best, when X never has;  Opinion=we say we are the best). R§159

(b)
Intent to deceive by misstatement.  R§162
(c)
Misstatement induces reliance; party relies on the information as true

(2) To determine the existence of fraud when a party has not disclosed information (surpressio veri):

(a)  There must be a material (not trivial) problem of condition

(b)  Causation, misrepresentation induces purchase

(c)   Reliance.

Fraud is kaleidoscopic, infinite...taking on protean form at will.

Restatement § 159
A misrepresentation is an assertion that is not in accord with the facts

Restatement § 160

Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist.

Restatement § 16l—When non-disclosure is equivalent to an assertion

A person's non-disclosure of a fact known to him is equivalent to an assertion that the facts does not exist in the following cases only:

(a) where he knows that disclosure of the fact is necessary to prevent some previous assertion from

being a misrepresentation or from being fraudulent of material.

(b) where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.

(c) where he knows that disclosure of the fact would correct a mistake of the other party as to the

contents or effect of a writing, evidencing or embodying an agreement in whole or part.

(d) where the other person is entitled to know the fact because of a relation of trust and confidence

between them.

Restatement § 162--When a misrepresentation is fraudulent or material
(1)  A misrepresentation is fraudulent if the maker intends his assertion to induce a party to manifest his

assent and the maker



(a) knows or believes that the assertion is not in accord with the facts, OR

(b) does not have the confidence that he states or implies in the truth of the assertion, OR

(c) knows that he does not have the basis that he states or implies for the assertion.

(2) A misrepresentation is material if it would likely induce a reasonable person to manifest his assent,

or if the maker knows that it would be likely to induce the recipient to do so.

Restatement § 163

If a misrepresentation as to the character or essential terms of a proposed contract induces conduct that appears to be a manifestation of assent by one who neither knows nor has reasonable opportunity to know of the character or essential terms of the proposed contract, his conduct is not effective as a manifestation of assent.

Restatement § 164

(1)
If a party's manifestation of assent is induced by either a fraudulent of a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient.

(2)
I If a party's manifestation of assent is induced by either a fraudulent of a material misrepresentation by one who is not a party to the transaction upon which the recipient is justified in relying, the contract is voidable by the recipient, unless the other party to the transaction in good faith and without reason to know of the misrepresentation either gives or relies materially on the transaction.

Restatement § 169---When reliance on an opinion is not justified
To the extent that an assertion is one of opinion only, the recipient is not justified in relying on it unless the recipient

(a) stands in such a relation of trust and confidence to the person whose opinion is asserted that the

recipient is reasonable in relying on it, OR

(b) reasonably believes that, as compared with himself, the person whose opinion is asserted has

special skill, judgment, or objectivity with respect to the subject matter, OR.

(c) is for some other reason particularly susceptible to a misrepresentation of the type involved.

Morta v. Korea Insurance Corp. (US Ct App 9th 1988)--P signs a release claim that prevents him from any present and future claims resulting from his injury for $900. P claims fraud, undue influence, mistake or deceit. D makes a common statement, "nothing more can be done", which might be a lie, but is so usually part of the negotiation process, that the court does not wish to ascribe fraud to its practice (was P reliance on this statement reasonable?); P had a duty to read the document he was signing. Held: no fact supports any of P's claims; P in fact consulted with an attorney which was evidence that he was skeptical of D's statements. Dissent: to make quality of assent enforceable, D must show that P understood the language of the document (a need to highlight, to draw attention to such a clause) since the clause was so powerful.

Laidlaw v. Organ, (US,1817)--A buyer read information that increased thc value of the object he was purchasing that day; seller did not. Does buyer have a duty to disclose? Held: A purchaser is not required to disclose information bearing upon thc value of the transaction where the information was thc result of a conscious activity requiring an investment of effort. Ex Ante: this encourages thc expenditure of effort in uncovering information; transactions become more balanced and reflective of the "truth"; proving such information was not the result of some effort would be very difficult. Therefore, even if a buyer happens upon information, there is no duty for him to disclose.

Vokes v. Arthur Murray, (US Ct App. 2d 1968)--P purchased thousands of hours of dance lessons from D after D assured her of her dancing potential, which could bc realized only through the purchase a few more lessons .... Held: while D's statements might have been opinions, they are actionable where a party attempts to "trick" another with flattering words; P must not have an equal footing to ascertain the truth of the "flattery"; a merchant has the obligation to peer into a buyer's motivation, and if there is a weakness, he cannot exploit it. Arthur Murray exploited the vulnerabilities of the P.

Hill v. Jones, (Ariz. Ct. App. 1986)--P interested in purchasing D's home, sees a rippling in the wood floor and asks if it's evidence of termites. D responds that it's water damage. Held: P's questions prompts D to affirmatively disclose their knowledge concerning the rippling of the wood. Sec R§I61.

C. DURESS

Duress results from a threat, either express or implied in words or actions, that communicates an intention to cause harm or loss to the other party. Duress may exist even if one had a legal right to do something. The key is to look at the conduct of the threatenor (ie if it is an unreasonable alternative). (Compare to the doctrine of necessity for an intentional tort of trespass to property)

Restatement § 174: physical compulsion prevents formation of a contract.

Restatement § 175 (Duress by threat makes a contract voidable)

(I) If a party's manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.

(2) If a party's manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.

Restatement § 176

(1) A threat is improper if

(a) what is threatened is a crime or tort, or the threat itself would be a crime or a tort if it resulted in obtaining the property,

(b) what is threatened is a criminal prosecution,

(c) what is threatened is the use of civil process and the threat is made in bad faith (vexacious litigation), OR

(d) the threat is a breach of the duty of good faith and fair dealing under a contract with the recipient. 

(2) A threat is improper if the resulting exchange is not fair terms, AND

(a) the threatened act would harm the recipient and would not significantly benefit the party making the threat,

(b) the effectiveness of the threat inducing the manifestation of assent insignificantly increased by prior unfair dealing by the party making the threat, OR

(c) what is threatened is otherwise a use of power for illegitimate ends.

Austin Instrument v. Loral Corporation, (NY Ct. App 1971)--D, a government contractor, sought to recover payment of goods from a contract that was entered into under economic duress by P, subcontractor. P threatened to stop delivery of its items to D unless D agreed to higher price. D shopped around, but no other company could perform under D's contract with the US government. Held: Classic case of duress; P's threat deprived D of its free will if it wished to retain the government contract. Economic version of the "gun at the head". L cannot go to the government and say it was A's fault. No reasonable alternative. A had no excuse! Alaska Packers Ass'n v. Domenico

Machinery Hauling v. Steel of West Virginia, (WV,1989)--P ships steel from D to another company, which refuses the shipment claiming poor quality. P returns shipment to D. D demands that P pay or else D will never deal with P again. Held: no existence of continuous contract between the parties' duress does no apply to future expectancy of business, only to actual harm. The threat not to do business with another is a useful sanction to encourage/motivate proper behavior.

D. UNCONSCIONABILITY

A bargain such as no man in his senses and not under delusion would make on the one hand, and as no honest and fair dealing man would accept on the other.

TO GET EQUITY, YOU MUST DO EQUITY.

What to look for:

(1) Unequal bargaining power

(2) Lack of meaningful choice

(3) Terms disproportionately favorable to on party.

(4) Unfair, unreasonable terms 

To prevent injustice, courts may 

(a) void the entire contract 

(b) void a clause OR 

(c) lessen the effect of the clause. (See UCC §1-302, rather vague definition).

Process (narrow)
Substance

Behavior labeled as fraud
Quality of consent

Tricky topography, sleight of hand in producing terms of document


Deceit


“absence of meaningful choice” 
Terms unfair (i.e. price)

Unconscionability almost never exists when the contract is between two business entities, or when attorneys are involved in negotiations, or when attorneys are representing both clients.

Usually used only in form (adhesion) contracts. Why allow form contracts then? (1) Save transaction costs; (2) Savings passed onto consumer; (3) More certainty in contracting process, reduces confusion.

UCC §2-302--Unconscionable Contract or Clause

(1) If a court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made, the court may refuse to enforce the contract, OR it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.

(2)
When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable, the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose, and effect to aid the court in making the determination.

Restatement §208

If a contract or term thereof is unconscionable at the time the contract is made, a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result.

Williams v. Walker-Thomas Furniture, (US Dist. Ct. DC 1965)-Duty to read vs. unconscionability. P signed contract in order to get needed furniture. Held: .No real choice; no meeting of minds; no real assent; unequal bargaining power; terms seem very unfair to P, very favorable to D. 

Carnival Cruise Lines v. Shutes, (US Sup Ct 1997)--Held: No notice problem; no formation problem; reduced confusion regarding litigation forum; saved transaction costs; saved money for consumers; did not limit liability, only location; no undue burden to Ps. Court relies on unproven tradeoff between lower litigation costs and lower prices to a consumer.

·
How far can you go in waiving a right?

Cutler Corp v. Latshaw, (PA, 1953)- Court looks at format of document, manner or presentation was deceptive, designed to discourage indentifying and understanding the warrant of confession, power of judgment clause. 

Jones v. Star Credit Corporation, (NY 1969)--

Weaver v. Amoco., (Ind, 1971)--P, poorly educated, contracts with D to supply gas to his service station.

Zapatha v. Dairy Mart, (Mass., 1980)--College educated man. in 1985, much more opportunities for franchising than in              Weaver.

Waivers of Liability (“negligence waivers”): need an airtight, pristine process (quality of consent)

· cannot waive liability for an intentional tort or for gross negligence or reckless behavior.

ILLEGALITY OF AGREEMENTS~ UNENFORCEABLE ON GROUNDS OF PUBLIC POLICY

Restatement § 178
Contracts that are otherwise valid will be unenforceable if they conflict with public policy.

Contracts to perform a crime

Contracts to perform something not specifically forbidden, courts will still rule contract

unenforceable if it is offensive

Statutory Prohibitions(civil rights/immutable rules.

Sinnar v. LeRoy--

Homami v. Irenzadi”--

Patterson v. McLean C.U--.

Data Management, Inc. v. Greene--Non-competition covenant.  What if we didn’t have these?  It would be hard to trust our employees.  

What will courts look at to determine acceptability of the agreement:

*time/duration.

*scope of work

*geography

An alternative to non-competition is a non-disclosure to new employer(DIFFICULT TO ENFORCE
Baby M--NJ strikes down surrogacy agreement. Substance v. Process. While the substance violated the principle against adoption statute (sale of children is illegal; looking for best interest of child), the process was not pristine, counseling for mother "(psychiatrist detailing the emotions and risks of surrogacy), cooling off period, perfect disclosure of all terms.

Uniform Commercial Code Sections:

UCC 1-102: effect of provisions in agreement may be varied by agreement, except as otherwise provided, and except

obligations of good faith, diligence, reasonableness, and care, which may not be disclaimed

1-201:  definitions

1-203:Every contract or duty within this Act imposes an obligation of good faith in its performance and enforcement.

2-103: definitions 

2- 104: definitions 

2-105: definitions

2-201: SOF contract for sale of goods over $500 must be in writing sufficient to indicate that a contract for sale has been made between parties and signed by party to be charged. A writing is not insufficient bemuse it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.

Exceptions: a) specially manufactured, not suitable for sale to others in ordinary course of seller's basiness and seller, before notice of repudiation, has made either a substantial beginning of their manufacture or commitments for their procurement b) if party admits in pleading, testimony, or otherwise in court that a contract for sale has been made, but still not enforceable if beyond quantity of goods admitted c) if payment has been made and accepted or goods have been received and accepted.

2-203:  Seals inoperative: The affixing of a seal to a writing evidencing a contract for sale or an offer to buy or sell goods does not constitute the writing a sealed instrument and the law with respect to sealed instruments does not apply to such a contract or offer.

2-204: Formation in general:

1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.

2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.

3) Even though one or more terms are !eft open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

2-205:  Firm Offers: An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such assurance on a form supplied by the offeree must be separately signed by the offeror.

2-206:  Offer and Acceptance in Formation of Contract: Unless otherwise unambiguously indicated by the language or circumstances

1) an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances

2) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies thc buyer that the shipment is offered only as an accommodation to the buyer

Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of

acceptance within a reasonable time may treat the offer as having lapsed before acceptance.

2-207: Additional Terms in Acceptance or Confirmation:

1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms (My note: even so, performance will constitute a contract).

2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:

a) the offer expressly limits acceptance to the terms of the offer

b) they materially alter it

c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

3)    Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the panics do not otherwise establish a contract, in such case the terms of the particular contract consist of those terms on which the writings of the parties agree,  together with any supplementary terms incorporated under any other provision of this Act.

2-209: Modification, Rescission. and Waiver

1) An agreement modifying a contract within this Act needs no consideration to be binding.

2) A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must bc separately signed by thc other party.

3) Thc requirements of thc statute of frauds section of this Article (2-201) must be satisfied if the contract as modified is within its provisions.

4) Although an attempt at modification or rescission does not satisfy the requirements of 2) or 3) it can operate as a waiver.

5) A party who has made a waiver affecting an executory portion of thc contract may retract thc waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless thc retraction would be unjust in view of a material change of position in reliance on the waiver.

2-302: Unconscionable Contract or Clause:

1) if the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at thc time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit thc application of any unconscionable clause as to avoid any unconscionable result.

2) When it is claimed or appears to the court that thc contract or any clause thereof may be unconscionable the parties shall bc afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.

2-305: Open Price Terms:

1) The parties if they so intend can conclude a contract for sale even though the price is not settled. In such a case the price is a reasonable price at thc time for delivery if 

a) nothing is said as to price, or 

b) the price is left to be agreed by the parties and they fail to agree; or 

c) the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.

2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith.

3) When a price left to be fixed otherwise than by agreement of thc parties fails to be fixed through fault of one party the other may at his option treat thc contract as cancelled or himself fix a reasonable price.

4) Where, however, thc parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract, in such a case thc buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of thc price paid on account.

2-306: Output, Requirements and Exclusive Dealings

1) A term which measures the quantity by thc output of the seller or the requirements of thc buyer means such actual output or requirements as may occur in Good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.

2) A lawful agreement by either thc seller or the buyer for exclusive dealing in thc kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply thc goods and by the buyer to use best efforts to promote their sale.

2-314: Implied Warranty: Merchantability; Usage of Trade

1) Unless excluded or modified (2-316) a warranty that thc goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind. Under this section the serving for value of food or drink to be consumed either on thc premises or elsewhere is a sale

2) Goods to be merchantable must be at least such as

ECONOMIC ANALYSIS OF THE LAW

Richard Posner

Contracts

The fundamental function of contract law is to deter people from behaving opportunistically toward their contracting parties, in order to encourage the optimal timing of economic activity and obviate costly self-protective measures. 91

Some gaps in contractual protection might be deliberate--the product of a trade-off between the danger of opportunism on one hand and the direct and indirect costs (including risk of error) of litigation, on the other. 92

Subject to this caveat, it should be apparent that contract law has another function but one intimately related to that of preventing opportunistic behavior: filling out the parties' agreement by interpolating missing clauses. 93

Moreover, some contingencies, even though foreseeable in the strong sense that both parties are fully aware that they may occur, are so unlikely to occur that the costs of carefully drafting to deal with them might exceed the benefits, when those benefits are discounted by the (low) probability [of occurrence]. It may be cheaper for the court to draft the contractual term necessary if and when it occurs. 92-93.

Discrepancies between (apparent) agreement and efficiency can be important clues to the existence of mistake, incapacity, or other grounds for believing that the apparent agreement doesn't really promote the parties' joint ends. 93

There is no exchange in the first case: giving up a part time job confers no advantage to the wealthy promissor...there is no exchange in the second case, in fact or intent...the parties intended different transactions... performance was prevented by circumstances beyond promissor's control in the third case...but there is an economic argument to enforce all three.

The wealthy man's promise induced reliance that cost promissee heavily when it was broken. Such a cost in the future can be avoided by holding such a promisor liable for the promissee's cost of reliance...

in the second case.., to hold the him to the promise understood by B will have the salutary effect of inducing newcomers to master the language of trade promptly...

in the third case...placing the risk on the party, by making it liable for damages to the other party for unforeseen circumstances, may be the cheapest way of minimizing the costs of such damage in the future...

Will imposing liability create incentives for value-maximizing conduct in the future? 95

Consideration

To ask whether there is consideration is simply to inquire whether the situation is one of exchange and a bargain has been struck. To go further and ask whether the consideration is adequate would require the court to do what we have said it is less well equipped to do than the parties--decide whether the price (and other essential terms) specified in the contract are reasonable. But this also shows the wisdom of the judicial trend toward using the doctrine of duress rather than the doctrine of consideration to decide when to enforce a contract modification...The answer is that inadequacy of consideration is always potentially relevant as circumstantial evidence of duress, mistake, fraud, or some other ground-for setting the contract aside. The less adequate it is, the stronger the evidentiary effect will be. 99.

Problems of Formation

IT does not follow that damages should never be assessed against one who refuses to carry out a promise that he would not have made but for a failure in communication--the objective theory of contract, too, has a core of economic justification, although from an economic standpoint such a refusal is more like a tort than a breach of contract. 99 (Mistake)

The case can be approached differently and more fruitfully by observing that it was a case where an unforeseen contingency occured and by asking how the parties would have allocated the risk of this occurrence had they foreseen it. 102 (Mutual Mistake)

in general, the owner will have access at lower cost than the buyer to information about the characteristics of his property and can therefore avoid mistakes about these characteristics more cheaply than prospective buyers can. 102. (Mutual Mistake)

The distinction between prevention and insurance as methods of minimizing loss is fundamental to the analysis of contract law... Through insurance it may be possible to reduce the costs created by the risk of loss. The insured exchanges the possibility of a loss for a smaller, but certain, cost (the insurance premium. 103

To determine the cheaper insurer, it is convenient to divide the costs of insurance into two categories: (1) measurement costs---(a) probability of risk (b) magnitude of loss; (2) transaction costs. PL=B    104.

Is physical impossibility a ground for discharge? If the promisor is the cheaper insurer, the fact that he could not have prevented the occurrence of the event that prevented him from performing should not discourage him. Conversely, the fact that performance remains physically possible, but is uneconomical, should not ipso facto defeat the discharge. 105.

Fraud

Here is another reason forbidding sellers to lie: to save the expense of the self-protective measures that buyers would have to take if there were no legal remedies against sales misrepresentations. ! 10. [Duty to Disclose]

Duress

Duress can also be used to describe the issue of threat of nonperformance to induce modification of a contract. (Alaska Packers Ass 'n v. Domenico). In addition, the word is frequently used as a synonym for fraud, as were an illiterate is induced to sign a contract that contains unfavorable terms not explained to him. 113-14.

Duress is also a synonym for monopoly. 114

Contracts are sometimes said to involve duress if terms seem disadvantageous to buyers, and the buyers are poor. 115.

Damages

Allocation of damages on:

1) Promisee's reliance loss (costs he incurred in reasonable reliance on the promisor's performing the contract)

2) Expectation of loss (loss of the anticipated profit of the contract)

3) Liquidated damages (damages actually specified in the contract as the money remedy for a breach)

4) Consequential damages (ripple effects on the promisee's business from the breach)

5) Restitution (to the promisee of the promisor's profits from the breach)

6) Specific performance (ordering the promisor to perform on penalty of being found in contempt of court)

7) Money penalty specified in contract, or other punitive damages. ! 17.

Consequential Damages

[courts are hostile to such an approach]

If a risk of loss is known to only one party to the contract, the other party is only liable for the loss if it occurs. This principle induces the party with knowledge of the risk either to take appropriate precautions himself or, if he believes the other party might be the more efficient preventer or insurer of loss, to reveal the risk to that party and pay him to assume it. (Foreseeability of the risk). 127

Three types of models - or- three ways to find an enforceable obligation:


(3)	Promissory Estoppel (Promise of action and one acts on it)


(2)	Moral Obligation (Quasi-Contract)


(1)	Bargain (Agreement before the fact)


		a) Party	b) Standards	c) Process�		· Will	· Efficiency	· Bargain�		· Reliance	· Fairness





					Contract Boundary


NEGOTIATIONS									BINDING K


(sketchy)				(enforcement point)				(detail)





MORAL


OBLIGATION


Rest. 2d §86





PROMISSORY


ESTPOPPEL


Rest. 2d §90





BARGAIN


MODEL


Rest. 2d §71 





Quasi-K:	Moral Obligation:


(no promise	(promise req’d)


req’d)





(benefit	(promise


(accepted/	(benefit recognized


appreciated	by promisor


(retention	(enforcement 


unjust?		necessary to prevent 


		injustice.





(Promise


(Reasonable reliance


(Causation


(Injustice avoided only by enforcing


(Remedy limited





Consideration:


a.  Formation:


(sufficiency


(mutuality


b. modification:


(pre-existing duty








Format:


(Statute of Frauds


        ->1 year


        -land


        -goods >$500


        -suretyship, executor, marriage





Agreement:


(assent (objective)


(offer


(acceptance


	-methods of acceptance


		-performance


		-promise


		-counter-offer	


     	-termination of offer


	-irrevocable offer


	-option/firm offer


	-reliance








Defects of Agreement: *


(defective formulation/expression


	--misunderstanding


(indefinite


(incomplete





Capacity:


(minority


(mental incompetence





Defects in Bargaining Process


(mistake


          -unilateral


          -bilateral


(fraud


(duress


(unconscionability


          -process


          -substance


Illegality








-damages


         -RESTITUTION


         -reliance


         -expectation?








-damages


	-RELIANCE


           -restitution


           -expectation


	





-recision/reformation


-damages


	-EXPECTATION


	-reliance


	-restitution


-specific performance





Restatement (Second) of Contracts § 90


I)	A promise which the promisor should reasonably expect to induce action or forbearance on the pan of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by the enforcement of the promise. The remedy granted for breach may be limited as justice requires.


2)	A charitable subscription or a marriage settlement is binding under subsection (I) without proof that the promise induced action or forbearance.





§ 90 Protects certain kinds of reliance:


(I)	Reasonable Reliancetis the promise being made likely to alter the behavior of the listener? Tells listener to exercise reasonable judgment before "jumping" in to rely on the promise without taking other considerations into account.


(2)	Injustice--was reliance so severe that to not enforce the contract is unjust to promisor? See Rickets v. Scothorn p. 24. Compare the relative benefits of judicial enforcement over private enforcement·


(3)	Remedy--Place injured party back into the position occupied before one relied on the promise. The remedy may reflect the court's application of(l) and (2) above·
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